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RIGHT  OF  WAY— TELEPHONE  LINE— rNDIAN  RESERVATIONS. 

Opinion. 

The  act  of  July  24, 1866,  authorizing  the  construction  and  maintenance  of  telegraph 
lines  through  and  over  the  public  domain,  and  along  military  or  post  roads  of 
the  United  States,  contains  no  grant  or  authority  for  the  construction  and  main- 
tenance of  telephone  lines. 

A  telephone  company  that,  without  statutory  authority,  enters  upon  and  constructs 
a  telephone  line  across  an  Indian  reservation  may  be  dealt  with  as  a  trespasser 
for  such  unlawful  invasion. 

Under  a  ri^ht  of  way  grant  to  a  railway  company  across  an  Indian  reservation, 
where  the  statute  authorizes  the  construction  and  maintenance  of  a  telephone 
line  upon  said  right  of  way,  it  is  immaterial,  so  far  as  the  United  States  and 
Indians  are  concerned,  whether  said  railway  company  constructs  and  operates 
the  telephone  liue  or  permits  another  party  so  to  do. 

Whether  a  person  is  in  an  Indian  country  ''without  authority"  of  law,  or  whether 
his  ''presence  within  the  limits  of  the  reservation"  is  "detrimental  to  the  peace 
and  welfare  of  the  Indians,"  must  be  determined  by  the  Commissioner  of  Indian 
Affairs,  acting  under  the  direction  of  the  Secretary  of  the  Interior;  but  if  so 
found,  the  oflTender  may  be  summarily  removed  from  any  tribal  reservation. 

The  authority  to  remove  property,  wrongfully  brought  upon  an  Indian  reservation, 
or  the  presence  of  which  upon  a  reservation  is  detrimental  tu  the  peace  and 
welfare  of  the  Indians,  necessarily  follows  from  the  authority  to  remove  per- 
sons under  like  circumstances,  and  from  the  general  power  of  management  of 
Indian  affairs  committed  to  the  Commissioner  of  Indian  Affairs,  acting  under 
the  direction  of  the  Secretary  of  the  Interior. 

Assistant  Attorney  General  Van  Devanter  to  the  Secretary  of  the  Interior^ 

July  ly  1899.  (E.  B.,  Jr.) 

In  his  report,  dated  October  15, 1898,  relative  to  the  application  of 
t!ie  Arkansas  Valley  Telephone  Company  for  permis8ion  to  extend  its 
lines  throngh  the  Otoe  and  Missoaria  and  Pouca  Indian  reservations, 
the  Acting  Commissioner  of  Indian  Ail'airs  invites  attention  to  two 
telephone  lines  which  have  already  been  built  across  Indian  reserva- 
tions, one  by  the  Inland  Telephone  and  Telegraph  Company  across  the 
(Tuiatilla  Indian  reservation  in  the  State  of  Oregon  and  the  other  by 
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the  Rocky  Mouutain  Bell  Telephone  Company  across  the  Fort  Hall 
Indian  reservation  in  the  State  of  Idaho,  and  asks  to  be  directed  as  to 
the  action  to  be  taken  in  the  premises.  By  reference  of  October  17, 
1898,  from  the  Acting  Secretary,  I  am  in  receipt  of  the  above  report 
and  accompanying  correspondence  for  an  opinion — 

as  to  the  right  of  the  Inland  Telephone  an(L  Telegraph  Company  and  the  Rocky 
Mountain  Bell  Telephone  Company  to  baild  telephone  lines  on  the  Umatilla  and 
Fort  Hall  Indian  reservations,  respectively;  and  whether  or  not  in  so  building  lines 
they  have  unlawfully  invaded  the  reservations  and  committed  trespaases  for  which 
they  may  be  proceeded  against  by  the  Department;  and  in  case  they  did  so  unlaw- 
fully invade  the  reservations  and  commit  trespasses,  by  what  means  may  the  Depart" 
ment  proceed  against  them.  Has  the  Secretary  power  to  talce  down  the  wires  and 
expel  the  agents  of  the  companies! 

It  appears  from  the  correspondence  had  that  the  telephone  lines 
across  the  Umatilla  and  Fort  Hall  Indian  reservations  were  constructed 
by  the  respective  companies  daring  1898  and  prior  to  October  first  of 
that  year;  that  the  Inland  Telephone  and  Telegraph  Company's  line 
runs  from  Athena  to  Meachara,  Oregon,  via  Thorn  Hollow,  a  distance 
of  abont  fifteen  miles,  entering  the  Umatilla  reservation  at  a  point 
about  one  mile  south  of  Athena  and  leaving  it  at  a  point  about  four 
miles  north  of  Meacham,  passing  through  the  reservation,  partly  on 
and  partly  off  public  roads  on  legal  subdivision  lines,  and  most  of  the 
way  over  or  along  allotted  lands;  that  the  Kocky  Mountain  Bell  Tele- 
phone Company's  line  enters  the  Fort  Hall  reservation  on  its  southern 
boundary  near  McCammoii,  Idaho,  follows  a  wagon  road  on  Indian 
lands  to  Pocatello,  a  distance  of  about  twenty -four  miles,  and  is  extended 
thence  on  the  right  of  way  of  the  Utah  Northern  Railroad,  a  distance 
of  about  twenty- three  miles,  to  the  north  boundary  of  the  reservation; 
and  that  the  chiefs  and  headmen  of  the  Indians  on  the  Fort  Hall  reser- 
vation filed  a  protest,  September  14,  1898,  against  the  building  of  the 
telephone  line  on  their  reservation. 

The  Inland  Telephone  and  Telegraph  Company,  as  appears  from  the 
letter  of  its  general  manager,  dated  August  3, 1898,  to  the  U.  S.  Indian 
agent  at  the  Umatilla  agency,  contends  that  it  had  the  right  to  build 
its  line  over  the  Umatilla  reservation  by  virtue  of  compliance  with  the 
act  of  July  24, 1866  (14  Stat.,  221),  the  provisions  of  which  are  pre- 
served in  sections  5263  to  5268,  inclusive,  of  the  Revised  Statutes.  The 
act  reads  as  follows : 

That  any  telegraph  company  now  organized,  or  which  may  hereafter  be  organized 
under  the  lawn  of  any  State  in  this.  Union,  shall  have  the  right  to  construct,  main- 
tain, and  operate  lines  of  telegraph  through  and  over  any  portion  of  the  public 
domain  of  the  United  States,  over  and  along  any  of  the  military  or  post  roads  of  the 
United  States  which  have  been  or  may  hereafter  be  declared  snch  by  act  of  Congrens, 
and  over,  under,  or  across  the  navigable  streams  or  waters  of  the  United  States : 
Provided,  That  such  lines  of  telegraph  shall  be  so  constructe((  and  maintained  as  not 
to  obstruct  the  navigation  of  such  streams  and  waters,  or  interfere  with  the  ordi- 
nary travel  on  such  military  or  post  roads.  And  any  of  said  companies  shall  have 
the  right  to  take  and  use  from  such  public  lands  the  necessary  stone,  timber,  and 
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other  materials  for  its  posts,  piers,  stfttionn,  and  other  needful  uses  in  the  construe- 
tion,  maintenance,  and  operation  of  said  Hues  of  telegraph,  and  may  pre-empt  and 
use  snob  portion  of  the  unoccupied  public  lands  subject  to  pre-emption  through 
which  its  Haid  lines  of  telegraph  may  be  located  as  may  be  necessary  fur  its  stati«>n8, 
not  exceeding  forty  acres  for  each  station ;  but  such  stations  shall  not  be  witiiin 
fifteen  miles  of  each  other. 

Sec.  2.  That  telegraphic  communications  between  tlic  several  departments  of  the 
government  of  the  United  States  and  their  officers  and  agents  shall,  in  their  trans- 
mission over  the  lines  of  any  of  said  companies,  liave  priority  over  uU  other  business, 
and  shall  be  sent  at  rates  to  be  annually  fixed  by  the  Postmaster-General. 

Skc.  3.  That  the  rights  and  privileges  hereby  granted  shall  not  be  transferred  by 
any  company  acting  under  this  act  to  any  other  corporation,  association,  or  person: 
Prorided,  how&ver,  That  the  United  States  may  at  sny  tims  after  the  expiration  of 
five  yearn  from  the  date  of  the  passage  of  this  act,  for  postal,  military,  or  other  pur- 
poses, purchase  ail  the  telegraph  lines,  property,  and  effects  of  any  or  all  of  said 
companies  at  an  appraised  value,  to  be  ascert4iined  by  five  competent,  disinterested 
persons,  two  of  whom  shall  be  selected  by  the  Postmaster-General  of  the  United 
States,  two  by  the  company  interested,  and  one  by  the  four  so  previously  selected. 

Sec.  4.  That  before  any  telegraph  company  shall  exercise  any  of  the  powers  or 
privileges  conferred  by  this  act,  such  company  shall  file  their  written  acceptance 
with  the  Postmaster-General  of  the  restrictions  and  obligations  required  by  this  act. 

The  recent  decision  of  the  supreme  court  in  the  case  of  The  City  of 
liiciimond  v.  The  Southern  Bell  Telephone  and  Telegraph  Company 
(174  U.  S.,  )  is  against  the  above  contention  of  the  Inland  Telephone 
and  Telegraph  Company.  In  that  case  thd  Southern  Bell  Telephone 
and  Telegraph  Company  filed  a  bill  for  an  injunction  to  restrain  the 
city  of  Kichmoiid,  its  agents,  officers  and  all  others  from  cutting,  remov- 
ing or  in  any  way  injuring  the  company's  lines,  poles  and  wires  within 
that  city  and  from  preventing  or  interfering  with  the  exercise  of  the 
rights  claimed  by  the  company  under  the  act  of  July  24, 1866,  supra^ 
and  also  from  taking  proceedings  to  inflict  and  enforce  fines  and  pen- 
alties on  said  company  for  exercising  its  alleged  rights.  The  circuit 
court  granted  the  iujunction  as  prayed,  and  its  decree,  though  modified 
in  certain  particulars,  was  affirmed  by  the  circuit  court  of  appeals.  The 
case  presented  the  question  whether  a  telephone  line  was  a  telegraph 
line  within  the  meaning  and  intent  of  the  said  act  of  1866  and  upon  that 
question  the  court  said : 

Bat  independently  of  any  question  as  to  the  extent  of  the  authority  granted  to 
"  telegraph ''  companies  by  the  act  of  1866,  we  are  of  opinion  that  the  courts  below 
erred  in  holding  that  the  plaintiff^,  in  respect  of  the  particular  business  it  was  con- 
dncting,  oould  invoke  the  protection  of  that  act.  The  plaintiff's  charter,  it  is  true, 
describes  it  as  a  telephone  and  telegraph  company.  Still,  as  disclosed  by  the  bill 
and  the  evidence  in  the  canse,  the  business  in  which  it  was  engaged  and  for  the 
protection  of  which  against  hostile  local  action  it  invoked  the  aid  of  the  federal 
court,  was  the  business  transacted  by  using  what  is  commonly  called  a  ''  telephone,' 
which  is  described  in  an  agreement  between  the  Western  Union  Telegraph  Com- 
pany and  th^  National  Bell  Telephone  Company,  in  1879,  as  "  an  instrument  for  elec- 
trically transmitting  or  receiving  ariicydate  speech,'^ 

•  •  •  «  »  #  « 

It  may  be  that  the  public  policy  intended  to  be  promoted  by  the  act  of  (.ongress 
of  1SG8  would  suggest  the  granting  to  telephone  companies  of  the  rights  aud  privi- 
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leges  accorded  to  telegraph  conixtanies.  Aud  it  may  be  that  if  the  telephone  had 
been  known  and  in  use  when  th«at  act  was  passed.  Congress  would  have  embraced  in 
its  provisions  companies  employing  instruments  for  diectrirally  transmitting  articu- 
late speeoh.  But  the  question  is,  not  what  Congress  might  have  done  in  1866  nor 
what  it  may  or  ought  now  to  do,  but  what  was  in  its  mind  when  enacting  the  stat- 
ute in  question.  Nothing  was  then  distinctly  known  of  any  device  by  which  artic- 
ulate speech  could  be  electrically  transmitted  or  received  between  dilferent  points, 
more  or  less  distant  from  each  other,  nor  of  companies  organized  for  transmitting 
messages  in  that  mode.  Bell's  invention  was  not  made  public  until  1876.  Of  the 
different  modes  now  employed  to  electrically  transmit  messages  between  distant 
points,  Congress  in  1866  knew  only  of  the  invention  then  and  now  popularly  called 
the  telegraph.  When  therefore  the  act  of  1866  speaks  of  telegraph  companies,  it 
could  have  meant  only  such  companies  as  employed  the  means  then  used  or  embraced 
by  existing  inventions  for  the  purpose  of  transmitting  messages  merely  by  sounds  of 
instruments  and  by  signs  or  writings. 

In  1887  the  Postmaster  General  submitted  to  the  Attorney  General  the  question 
whether  a  telephone  company'  or  line,  offering  to  accept  the  conditions  prescribed  in 
Title  LXY  of  the  Kevised  Statntes  (being  the  act  of  1866),  could  obtain  the  privi- 
leges therein  specified.  Attorney  General  Garland  replied:  ''The  subject  of  Title 
LX  V  of  Revised  Statutes  is  telegraphs.  In  all  its  sections  the  words  '  telegraph,' '  tel- 
egraph company'  and  Hclegram'  define  and  limit  the  subject  of  the  legislation. 
When  the  law  was  made,,  tho  electric  telegraph,  as  distiuguishod  from  the  older 
forms,  was  what  the  lawmakers  had  in  view.  The  electric  telegraph,  when  the  law 
was  made,  as  to  the  general  public,  transmitted  only  written  communicatiout^. 
Its  mode  of  conduct  is  yet  substantially  the  same.  This  transmission  of  writ- 
ten messages  is  closely  analogous  to  the  United  States  mail  service.  Hence  the 
acceptance  of  the  provisions  of  the  law  by  the  telegraph  company  was  required 
to  be  filed  with  the  Postmaster  General,  who  has  charge  of  the  mail  service. 
Under  the  several  sections  embraced  in  the  Title,  in  consideration  of  the  right 
of  way  and  the  grant  of  the  ri^ht  to  pre-empt  forty  acres  of  land  for  stations 
at  intervals  of  not  less  than  fifteen  miles,  certain  privileges  as  to  priority  of  right 
over  the  line,  also  the  right  to  purchase,  with  power  to  aunually  fix  the  rate  of  com- 
pensation, were  secured  to  the  government.  Governmental  communications  to  all 
distant  points  are  almost  all,  if  not  all,  in  writing.  The  useful  government  privi- 
leges which  formed  an  important  element  in  the  legislation  would  be  entirely  inap- 
plicable to  telephone  lines,  by  which  oral  communications  only  are  transmitted.  A 
purchase  of  a  telephone  line  certainly  was  not  in  the  mind  of  the  lawmakers.  In 
common  and  technical  language  alike,  telegraphy  and  telephony  have  different  sig- 
nifications. Neither  includes  all  of  the  other.  The  science  of  telephony  as  now 
understood  was  little  known  as  to  practical  utility  in  1866,  when  the  greater  part  of 
the  law  contained  in  the  Title  was  passed.  Telephone  companies  therefore  are  not 
within  the  '  category  of  the  grantees  of  the  privileges  conferred  by  the  statute.'  If 
similar  privileges  ought  to  be  granted  to  telephone  companies,  such  a  grant  would 
come  within  the  scope  of  legislative  rather  than  admin itstrative  power.''  (19 
Opin.  37.) 

It  is  not  the  function  of  the  judiciary,  because  of  discoveries  after  the  act  of  1866, 
to  broaden  the  provisions  of  that  act  so  that  it  will  include  corporations  or  com- 
panies that  were  not,  and  could  not  have  been  at  that  time,  within  the  contempla- 
tion of  Congress  ....  '1  he  conclusion  that  the  act  of  1866  confers  upon  telephone 
companies  the  valuable  rights  and  privileges  therein  specified  is  not  authorized  by 
any  explicit  language  used  by  Congress,  and  can  be  justified  by  implication  only. 
But  we  are  unwilling  to  rest  tho  construction  of  an  important  act  of  Congress  upon 
implication  merely;  particularly  if  that  construction  might  tend  to  narrow  the  full 
control  always  exercised  by  the  local  authorities  of  the  States  over  streets  and  alleys 
within  their  respective  jurisdictions.    If  Congress  desires  to  extend  the  provisions 
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of  the  act  of  1866  to  companies  engaged  in  the  business  of  electrically  transmitting 
articulate  speech — that  is,  to  companies  popularly  known  as  telephone  companies, 
and  never  otherwise  designated  in  coiimion  speech — let  it  do  so  in  plain  words.  It 
will  be  time  enough  when  such  legislation  is  enacted  to  consider  any  questions  of 
constitutional  law  that  may  be  suggested  by  it. 

It  is  clear  under  this  authoritative  decision  of  the  supreme  court 
that  no  grant  or  authority  exists  in  the  act  of  1866  for  the  construction 
of  the  aforesaid  telephone  lines  across  the  Umatilla  and  the  Fort  Hall 
Indian  reservations.  Except  as  to  that  portion  of  the  Rocky  Mountain 
Bell  Telephone  Company's  line  which  is  upon  the  right  of  way  of  the 
Utah  Northern  railroad,  I  am  unable  to  find  any  grant  or  authority  for 
the  construction  of  either  line  within  the  limits  of  these  reservations, 
and  am  of  opinion  that,  with  this  exception,  the  companies  in  question 
by  entering  upon  and  constructing  their  respective  lines  unlawfully 
invaded  and  trespassed  upon  the  reservations,  and  are  liable,  therefore, 
to  be  dealt  with  as  trespassers. 

The  eleventh  section  of  the  act  of  September  1,  1888  (25  Stat.,  452, 
456),  entitled — 

An  act  to  accept  and  ratify  an  agreement  made  with  the  Shosboue  and  Banuack 
Indians,  for  the  surrender  and  relinquishment  to  the  United  States  of  a  portion  of 
the  Fort  Hall  reservation,  in  the  Territory  of  Idaho,  for  the  purpose  of  a  town-site, 
and  for  the  grant  of  a  right  of  way  through  said  reservation  to  the  Utah  and 
Northern  Railway  Company,  and  for  other  purposes, 

authorizes  the  use  of  the  lands  taken  by  said  railway  company  there- 
under for  its  right  of  way  and  station  grounds — 

for  snch  purposes  only  as  shall  ho  necessary  for  the  construction,  maintenance,  and 
convenient  operation  of  a  railway,  telegraph  or  telephone  lines. 

It  is  not  deemed  material  under  the  quoted  provision,  so  far  as  the 
United  States  or  the  Indians  are  concerned,  whether  the  railway  com- 
pany constructs,  maintains  and  operates  the  telephone  line  or  permits 
or  authorizes  another  party  to  do  so.  As  to  that  portion  of  its  line 
within  the  limits  of  the  reservation  which  is  on  the  railroad  company's 
right  of  way,  1  am  of  opinion  that  the  Rocky  Mountain  Bell  Telephone 
Company  is  not  a  trespasser  against  the  government  or  the  Indians. 

The  Indians  within  the  United  States  stand  in  their  relation  to  the 
United  States  as  wards  to  a  guardian  (Cherokee  Nation  v.  The  State 
of  Georgia,  5  Peters,  1, 17;  Worcester  v.  State  of  Georgia,  6  Peters, 
515,  559;  United  States  i?.  Eagama,  118  U.  S.,  375;  Choctaw  Nation 
V.  United  States,  119  U.  S.,  1,  27;  and  Stephens  v.  Cherokee  Nation, 
174  U.  S.,  445, 481),  In  view  of  the  paramount  authority  of  Congress 
over  the  Indian  tribes  and  of  the  duties  imposed  on  the  government  by 
their  condition  of  dependency,  congress  has  from  time  to  time  passed 
laws  for  the  government  of  the  Indian  country.  By  section  441  of  the 
Revised  Statutes  the  Secretary  of  the  Interior  is  charged  with  the 
supervision  of  public  business  relating  to  the  Indians;  and  by  section 
463  is  committed  to  the  Commissioner  of  Indian  Affairs,  under  the 
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direction  of  the  Secretary  of  the  Interior,  and  agreeably  to  such  regula- 
tions as  the  President  may  prescribe,  ^^  the  management  of  all  Indian 
affairs,  and  all  matters  arising  out  of  Indian  relations."  Sections  2147 
and  2149  of  the  Revised  Statutes,  respectivelyi  provide: 

Sec.  2147.  Tbe  superinteiideut  of  Indian  affairs,  and  the  Indian  agents  and  sub- 
agents,  shall  have  anthority  to  remove  from  the  Indian  country  ail  persons  found 
therein  contrary  to  law;  and  the  President  is  authorized  to  direct  the  military  force 
to  he  employed  in  .such  removal. 

Sec.  3149.  The  Commissioner  of  Indian  Affairs  is  authorized  and  required,  with 
the  approval  of  the  Secretary  of  the  Interior,  to  remove  from  any  tribal  reservation 
any  person  being  therein  without  authority  of  law,  or  whose  presence  within  the 
limits  of  the  reservation  may,  in  the  judgment  of  the  Commissioner,  he  detrimental 
to  the  peace  and  welfare  of  the  Indians;  and  may  employ  for  the  purpose  such  force 
as  may  be  necessary  to  enable  the  agent  to  effect  the  removal  of  such  person. 

lielative  to  the  exercise  of  the  authority  to  remove  persons  under 
sections  2147  and  2149  Assistant  Attorney  General  Shields  in  an 
opinion  dated  October  19, 1889,  said: 

Whether  a  person  is  in  an  Indian  country  ''without  authority''  of  law,  or  whether 
his  "presence  within  the  limits  of  the  reservation''  is  "detrimental  to  the  peaceand 
welfare  of  the  Indians"  must  be  determined  primarily  by  the  enlightened  judgment 
of  the  Commissioner  of  Indian  Affairs.  But,  if  so  found,  with  the  approval  of  the 
Secretary  of  the  Interior,  the  offending  person  or  persons  may  be  summarily  removed 
from  any  tribal  reservation. 

This  opinion  has  received  the  approval  of  several  Secretaries  of  the 
Interior,  and  I  concur  in  the  views  expressed  therein. 

While  authority  is  thus  explicitly  given  to  remove  [lersons  from 
tribal  resiTvations,  I  am  not  aware  of  any  express  statutory  authority 
for  the  removal  therefrom  of  the  property  of  trespassers.  I  think,  how- 
ever, that  such  express  authority  is  not  necessary.  Tbe  authority  to 
remove  property,  brought  upon  a  reservation  without  authority  of  law, 
or  the  presence  of  which  upon  a  reservation  is  detrimental  to  the  peace 
and  welfare  of  the  Indians,  seems  necessarily  to  follow  from  the  author- 
ity to  remove  persons  under  like  circumstances,  and  from  the  general 
power  of  management  of  Indian  affairs  with  which  the  Commissioner 
of  Indian  Affairs,  acting  under  the  direction  of  the  Secretary  of  the 
Interior,  is  clothed. 

I  am  therefore  of  opinion  that  the  Commissioner  of  Indian  Affairs, 
with  the  approval  of  the  Secretary,  may  remove  from  these  reservations 
the  agents  and  employes  of  these  companies,  and  also  the  wires,  poles 
and  other  property  of  the  companies  where  the  same  are  upon  the 
reservations  without  authority  of  law  as  aforesaid. 

The  propriety  of  citing  each  company  to  withdraw  its  agents  and 
employes,  and  its  wires,  poles  and  other  proi)erty  within  a  stated  time, 
before  exercising  the  aforesaid  authority  to  remove  them  from  the  res- 
ervations, will  be  so  readily  appreciated  as  to  render  any  suggestion 
ui>on  that  point  unnecessary  on  my  part. 
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The  method  of  proceediug  against  the  compauies  for  any  injury  done 
or  damage  inflicted  by  their  nnlawfal  invasion  of  and  trespass  upon  the 
reservations  is  by  the  institution  of  appropriate  actions  in  the  courts. 
Approved,  July  1, 1899. 
E.  A.  Hitchcock, 

Secretary, 


Dever  et  al.  v.  Avars. 

Motion  for  review  of  departmental  decision  of  March  6, 1899,  28  L.  D., 
169,  denied  by  Secretary  Hitchcock,  July  1,  1899. 


MINING  CXAIM— PATENT— EXPEXDITUBE. 

Mayflower  Gold  Mining  Co. 

a  siDglo  application  may  embrace,  and  a  single  patent  issue  for  placer  and  lode 
claims,  where  the  land  involved  lies  in  one  body  or  piece,  has  been  claimed  or 
located  for  valuable  deposits,  and  the  several  claiuis  have  a  common  ownership 

Under  an  application  for  mineral  patent,  which  embraces  several  locations  held  in 
common,  and  is  made  and  passed  to  entry  prior  to  July  1,  1898,  proof  of  an 
expenditure  of  live  hundred  dollars  on  the  groap  of  claims  is  sufficient,  under 
amended  rule  53  of  the  mining  regulations. 

Secretary  Hitchcock  to   the  Commissioner  of  the  General  Land  Office^ 
( W.  V.  D.)  July  3, 1899.  (G.  B.  G.) 

July  13. 1895,  the  Mayflower  Gold  Mining  Oompauy  made  its  appli- 
cation for  a  patent  under  section  2325  of  the  Revised  Statutes  for  the 
Beaver  Springs  placer  No.  1,  the  Beaver  Springs  placer  No.  2,  and  the 
Mayflower  and  Highland  Chief  lode  claims. 

These  claims  are  contiguous,  the  two  placer  claims  adjoining  each 
other,  the  Mayflower  lode  adjoining  the  Beaver  Springs  placer  No.  2 
on  the  southwest,  and  the  Highland  Chief  lode  adjoining  the  Beaver 
Springs  placer  No.  1  on  the  northwest. 

An  entry  of  these  claims  was  allowed,  and  patent  certificate  issued 
October  12,  1895.  This  entry  was  before  the  Department  once  before 
upon  another  question.  Elda  Mining  and  Milling  Company  r.  May- 
flower Gold  Mining  Company  (26  L.  D.,  573), 

August  18, 1898,  your  office,  upon  an  examination  of  the  evidence 
submitted  in  support  of  the  application  for  patent,  found  that  the  said 
Highland  Chief  and  Mayflower  lode  claims  were  contiguous  to  but  not 
embraced  within  either  of  the  placer  claims,  and  held  that  'Hhere  is  no 
authority  under  the  mining  laws  for  embracing  in  an  application  for 
patent  a  lode  and  a  placer  claim,  where  the  lode  is  not  within  the 
exterior  limits  of  the  placer  location."  The  claimant  company  was 
thereupon  notified  that  it  would  be  required  to  elect  whether  it  desired 
to  retain  in  its  entry  the  placer  claims  or  one  of  the  lode  claims  (the 
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exclusioD  of  the  placer  claims  reiideriug  the  lode  claims  hod  contig- 
uous), and  that  upon  such  election  the  entry  would  be  canceled  as  to  the 
other  claims. 

August  29, 1898,  claimant  requested  that  the  entry  be  referred  to  the 
board  of  equitable  adjudication  for  approval,  but  your  office,  Septem- 
ber 29, 1898,  held  that  the  entry  having  been  allowed  in  violation  of 
the  mining  regulations,  the  request  could  not  be  granted.  In  that 
decision  it  was  further  found  upon  a  reexami nation  of  the  record  that 
the  amount  of  labor  and  improvements  upon  each  location  were  as  fol- 
lows: Beaver  Springs  placer  No.  1,  $100;  Beaver  Springs  placer  No.  2, 
$700;  Mayflower  lode  claim,  $460;  Highland  Chief  lode  claim,  $560; 
and  it  was  thereupon  held  that,  should  claimant 

make  a  selection  of  any  of  the  locations  embraced  in  said  entry,  evidence  mnst  be 
famished  that  the  statutory  ex])enditiire  of  $500  in  labor  or  improvements  has  been 
made  thereon  prior  to  or  during  the  local  period  of  publication. 

Claimant  has  appealed  to  the  Department,  its  contention  being,  in 
substance,  that  the  entry  as  made  should  stand  and  be  passed  to 
patent. 

Your  of&ce  holding  that  there  is  no  authority  under  the  mining  laws 
for  embracing  in  the  same  application  for  patent  a  lode  claim  and  a 
placer  claim,  covering  adjoining  but  different  tracts  of  ground,  is  made 
to  rest  upon  section  2333  of  the  Revised  Statutes.  That  section  is  as 
follows : 

Where  the  same  person,  association,  or  corporation  is  in  possession  of  a  placer- 
claim,  and  also  a  vein  or  lode  included  within  the  boundaries  thereof,  application 
shall  be  made  for  a  patent  for  the  plucer-claim,  with  the  statement  that  it  includes 
such  vein  or  lode,  and  in  such  a  case  a  patent  shall  issue  for  the  placer-claim,  sub- 
ject to  the  provisions  of  this  chapter,  including  such  vein  or  lode. 

This  section  does  not  support  the  conclusion  reached  by  your  office. 
It  directs  in  what  manner  an  application  shall  be  made  for  ^  placer 
claim  which  includes  within  its  boundaries  a  known  vein  or  lode  in  the 
possession  of  the  applicant.  There  is  no  rule  of  construction  under 
which  it  can  be  well  said  that  a  statute,  which  directs  how  an  applica- 
tion shall  be  made  for  a  placer  claim  which  includes  a  known  vein  or 
lode,  prohibits  the  inclusion  in  an  application  for  patent  of  a  placer 
claim  and  a  lode  claim  covering  adjoining  but  different  tracts  of  ground. 

No  good  reason  has  been  given  by  your  office,  and  none  is  suggested  by 
the  record  in  this  case  or  by  a  careful  investigation  of  the  subject,  why 
a  single  application  may  not  embrace  and  a  single  patent  be  issued  for 
placer  and  lode  claims  situated  as  these  are,  if  the  applicant  has  com- 
plied with  the  law.  Section  2325  expressly  authorizes  the  inclusion  in 
an  application  for  patent  of  ^*  any  land  claimed  and  located  for  valu- 
able deposits"  otherwise  spoken  of  as  "a  piece  of  land,"  and  as  "the 
claim  or  claims  in  common."  The  land  in  question  lies  in  one  body  or 
piece,  has  been  claimed  and  located  for  valuable  deposits,  and  the  sev- 
eral claims  have  a  common  ownership. 
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In  the  matter  of  the  expenditure  upou  these  claims,  the  attention  of 
your  office  is  directed  to  circuhir  of  March  14,  1898  (26  L.D.,378), 
amending  paragraph  53  of  the  mining  regulations  approved  December 
15,  1897,  to  read  as  follows: 

The  elaimant  at  the  time  of  filing  the  application  for  patent,  or  at  any  time  within 
tlie  sixty  days  of  pnblication,  is  required  to  file  with  the  register,  a  certificate  of  the 
surveyor-general  that  not  less  than  five  hundred  dollars'  worth  of  Jabor  has  been 
expended  or  improvements  made,  by  the  applicant  or  his  grantors  upou  each  loca- 
tion embraced  in  the  application,  or  if  the  application  embraces  several  locations 
held  ill  common,  that  an  amount  equal  to  five  hundred  dollars  for  each  location,  has 
been  so  expended  upon,  and  for  the  benefit  of,  the  entire  group ;  that  the  plat  filed 
by  the  claimant  is  correct;  that  the  field  notes  of  the  survey,  as  filed,  furnish  such 
an  accurate  description  of  the  claim  as  will  if  incorporated  in  a  patent  serve  to  fully 
identify  the  premises  and  that  such  reference  is  made  therein  to  natural  objects  or 
permanent  monuments  as  will  perpetuate  and  fix  the  locus  thereof;  Provided,  That 
as  to  all  applications  for  patent  made  and  passed  to  entry  before  July  1,  1898,  or 
which  are  by  protests  or  adverse  claims  prevented  from  being  passed  to  entry  before 
that  time,  where  the  application  embraces  several  locations  held  in  common,  proof 
of  au  expenditure  of  five  hundred  dollars  upon  the  group  will  be  sufficient  and  an 
expenditure  of  that  amount  need  not  be  shown  to  have  been  made  upon,  or  for  the 
benefit  of,  each  location  embraced  in  the  application. 

This  entry  was  made  October  12, 1895,  and,  under  the  proviso  in  the 
circular  above  quoted,  the  application  for  patent  having  been  made  and 
passed  to  entry  before  July  1, 1898,  and  the  application  embracing  sev- 
eral locations  held  in  common,  the  proof  of  the  exi^euditure  herein  is 
suflScient.    R.  8.  Hale  (28  L.  D.,  524). 

The  decision  appealed  from  is  reversed,  and  the  papers  are  herewith 
returned,  with  directions  to  pass  the  entry  to  patent  unless  other  objec- 
tion appears. 


JUNKIN   V.  NiLLSSON. 

Motion  for  review  of  departmental  decision  of  April  28, 1899, 28  L.  D., 
333,  denied  by  Secretary  Hitchcock  July  3,  1899. 


RAILROAD  I^NDS— CONFIRMATION- ACT  OF  MARCH  3,  1896. 

J.  A.  CONAWAY  ET   AL. 

Under  the  act  of  March  2, 1896,  it  is  tlie  duty  of  the  Secretary  of  the  Interior  to 
investigate  the  claims  of  all  persons  who  assert  that  they  are  bona  fide  purchasers 
of  lands  erroneously  patented  or  certitied  under  a  railroad  grant,  and  who  pre- 
sent their  claims  under  said  statute  prior  to  the  institution  of  suit  to  cancel  the 
erroneous  patent  or  certiHcation. 

ISecretary  Mitchcock  to  the  Commissioner  of  the  Oeneral  Land  Office^ 
(W.  V.  D.)  July  3,  1899.  (F.  W.  C.) 

With  your  office  letter  of  November  30, 1898,  were  transmitted  peti- 
tions of  J.  A.  Conaway  et  al.j  asserting  a  confirmation  of  title  in  them, 
under  the  provisions  of  the  act  of  March  2,1896  (29  Stat.,  42),  to  certain 
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described  land  purchased  by  them  from  the  Southern  Pacific  Eailroad 
Company. 

Upon  the  showing  made  the  title  of  these  purchasers  was  by  this 
Department,  on  February  G,  1899,  held  to  have  been  confirmed  by  said 
act,  and  your  office  was  directed  to  make  demand  upon  the  company 
for  the  value  of  said  lands. 

Tlie  Department  is  now  in  receipt  of  your  office  letter  of  the  22nd 
ultimo,  in  which  it  is  stated  that: 

lu  accordance  with  said  departmental  in8traction8  this  office,  by  letter  dated 
Fehroary  28, 1899,  made  demand  upon  Mr.  C.  P.  Huntington,  President  of  said  South- 
ern Pacific  Railroad  Company  for  the  value  of  the  land.  More  than  ninety  days 
have  since  elapsed  and  no  response  has  been  received  thereto. 

In  said  letter  it  is  further  stated  that : 

It  has  recently  been  learned  that  said  tracts  are  included  in  the  bill  of  complaint 
filed  April  13,  1899,  in  cause  No.  878,  the  United  States  r.  Southern  Pacific  R.  R.  Co. 
et  al.f  now  pending  in  the  United  States  circuit  court,  ninth  circuit,  southern  dis- 
trict of  California. 

In  addition  to  the  cases  above  mentioned  there  are  a  number  of  cases  where  the 
Department  has  upon  the  recommendation  of  this  office,  held  that  the  title  of  peti- 
tioners was  confirmed  under  the  act  of  March  2, 1896,  supra,  to  tracts  which  are 
involved  in  said  cause  878,  but  this  office  has  not  as  yet  noted  the  confirmation  on 
the  tract-books  of  this  office  or  made  demand  upon  the  company  for  the  value  of  the 
land  and  there  is  also  pending  in  this  office  a  number  of  petitions  for  confirmation  of 
title  for  tracts  so  involved,  which  have  not  yet  been  reported  to  the  Department  for 
confirmation. 

In  closing,  your  office  letter  states  that: 

In  view  of  the  pending  suit,  it  would  seem  that  no  further  demand  should  be  ma<1e 
upon  the  company  for  the  value  of  any  of  the  tracts  therein  involved  and  I  recom- 
mend that  this  office  be  directed  to  suspend  action  on  all  petitions  for  lands  involved 
in  said  cause  878  until  the  case  is  finally  determined  by  the  courts. 

The  act  of  March  2, 189G,  supraj  is  as  follows: 

That  suits  by  the  Unit('d  States  to  vacate  and  annul  any  patent  to  lands  heretofore 
erroneously  issued  under  a  railroad  or  wagon  road  grant  shall  only  be  brought 
within  five  years  from  the  passage  of  this  act,  and  suits  to  vacate  and  annul  patents 
hereafter  issued  shall  only  be  brought  within  six  years  after  the  date  of  the  issuance 
of  such  patents,  and  the  limitation  of  section  eight  of  chapter  five  hundred  and 
8lxt3'^-one  of  the  acts  of  the  second  session  of  the  Fifty-first  Congress  and  amend- 
ments thereto  is  extended  accordingly  as  to  the  patents  herein  referred  to.  But  no 
patent  to  any  lauds  held  by  a  bona  fide  purchaser  shall  be  vacated  or  annulled,  but 
the  right  and  title  of  such  purchaser  is  hereby  confirmed:  Provided,  That  no  suit 
shall  be  brought  or  maintained,  nor  shall  recovery  be  had  for  lands  or  the  value 
thereof  that  were  certified  or  patented  in  lieu  of  other  lands  covered  by  a  grant 
which  were  lost  or  relinquished  by  the  grantee  in  consequence  of  the  failure  of  the 
government  or  its  officers  to  withdraw  the  same  from  sale  or  entry. 

Sec.  2.  That  if  auy  person  claiming  to  be  a  bona  fide  purchaser  of  any  lands 
erroneously  paten t<^d  or  certified  shall  present  his  claim  to  the  Secretary  of  the 
Interior  prior  to  the  Institution  of  a  suit  to  cancel  a  patent  or  certification,  and  if  it 
shall  appear  that  he  is  a  bona  fide  purchaser,  the  Secretary  of  the  Interior  shall 
recpiest  that  suit  be  brought  in  such  case  against  the  patentee,  or  the  corporation, 
company,  person  or  association  of  persons,  for  whose  benefit  the  certification  was 
made,  for  the  value  of  said  land,  which  in  no  case  shall  be  more  than  the  minimum 
government  price  thereof,  and  the  title  of  such  claimant  shall  stand  confirmed.    An 
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adverse  deoisiou  by  the  Secretary  of  the  Interior  on  the  bona  iidee  of  such  claimant 
shall  not  be  conclusive  of  his  rights,  and  if  snch  clnimunt,  or  one  daiminji:  to  be  a 
bona  fide  pnrohaser,  but  who  has  not  submitted  his  claim  to  the  Secretary  of  the 
Interior,  is  made  a  party  to  such  suit,  and  if  found  by  the  court  to  be  a  bona  fide 
purchaser,  the  court  shall  decree  a  confirmation  of  the  title,  and  shall  render  a 
decree  in  behalf  of  the  United  States  against  the  patentee,  corporation,  company, 
person  or  association  of  persons  for  whose  benefit  the  certification  wns  made  for  the 
valae  of  the  land  as  hereinbefore  provided.  Any  bona  fide  purchaser  of  lands  pat- 
ented or  certified  to  a  railroad  company,  and  who  is  not  made  a  party  to  such  suit, 
and  who  has  not  submitted  his  claim  to  the  Secretary  of  the  Interior,  may  establish 
his  right  as  such  bona  fide  purchaser  in  any  I'^nited  States  court  having  jurisdiction 
of  the  subject-matter,  or  at  his  option,  as  prescribed  in  sections  three  and  four  of 
chapter  three  hundred  and  seventy -six  of  the  acts  of  the  second  session  of  the  Forty- 
ninth  Congress. 

Sec.  3.  That  if  at  any  time  prior  to  the  institution  of  suit  by  the  Attorney-Gen- 
eral to  cancel  any  patent  or  certification  of  lands  erroneously  patented  or  certified 
a  claim  or  statement  is  presented  to  the  Secretary  of  the  Interior  by  or  on  behalf  of 
any  person  or  persons,  corporation  or  corporations,  claiming  that  such  person  or 
persons,  corporation  or  corporations,  is  a  bona  fide  purchaser  or  are  bona  fide  pur- 
chasers of  any  patented  or  certified  land  by  deed  or  contract,  or  otherwise,  from  or 
through  the  original  patentee  or  corporation  to  which  patent  or  certification  was 
issued,  no  suit  or  action  shall  be  brought  to  cancel  or  annul  the  patent  or  certifica- 
tion for  said  land  until  such  claim  is  investigated  in  said  Department  of  the  Inte- 
rior; and  if  it  shall  appear  that  said  person  or  corporation  is  a  bona  fide  purchaser 
as  aforesaid,  or  that  such  persons  or  corporations  are  snch  bona  fide  purchasers, 
then  no  suit  shall  be  instituted  and  the  title  of  such  claimant  or  claimants  shall 
stand  confirmed ;  but  the  Secretary  of  the  Interior  shall  request  that  suit  be  brought 
in  snch  case  against  the  patentee,  or  the  corporation,  company,  person,  or  associa- 
tion  of  persons  for  whose  benefit  the  patent  was  issued  or  certification  whs  made 
for  the  value  of  the  land  as  hereinbefore  sjiecified. 

Under  this  act  it  is  made  tlie  duty  of  the  Secretary  of  the  Interior 
to  investigate  the  claims  of  all  persons  who  assert  that  they  are  bona 
fide  purchasers  of  lands  erroneously  patented  or  certified  and  who  pre- 
sent their  claims  prior  to  the  institution  of  suit  to  cancel  the  erroneous 
patent  or  certification.  The  petitions  of  Conaway  et  al.  were  presented 
before  the  institution  of  said  suit  on  April  13,  1899,  and  therefore  it 
was  the  duty  of  the  land  department  to  proceed  with  the  investiga- 
tions of  these  claims,  and  if  the  claim  of  confirmation  was  sustained 
to  demand  of  the  railroad  company  the  value  of  the  lands,  to  the  end 
that  a  full  statement  of  the  matter  could  be  transmitted  to  the  Depart- 
ment of  Justice  with  a  request  for  appropriate  action  thereon,  so  that 
a  decree  for  the  value  of  the  land  might  be  sought  in  the  pending  suit 
or  in  some  future  suit. 

Other  claims  of  confirmation  of  title  under  'said  act  heretofore  or 
hereafter  presented  to  this  Department  prior  to  the  institution  of  suit 
to  cancel  the  patent  or  certificate  will  be  disposed  of  in  like  manner. 
Claims  presented  after  the  institution  of  suit  will  not  be  acted  upon 
IM5nding  its  determination,  but  the  claimants  should  be  advised  that 
under  the  statute  they  can  probably  present  their  claims  in  the  suit 
wherein  cancellation  is  sought  and  can  there  obtain  a  judicial  determi- 
nation of  their  right  and  title. 
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MFNTNG  CLAIM-PLACER  ENTRY-T>ISCOVERY. 

Ferrell  et  al.  v.  Hoge  et  al.    (On  Review)* 

Section  2325  of  the  Revised  Statutes  is  a  statute  of  repose  ou]y  so  far  as  to  bar  tbe 
assertion  of  adverse  mining  claims  not  filed  within  the  period  of  publication, 
and  does  not  relieve  the  Land  Department  from  the  duty  of  ascertaining  whether 
tbe  land  sought  to  be  patented  is  mineral  in  character,  and  therefore  subject  to 
disposition  under  the  mining  laws. 

A  single  discovery  is  sufficient  to  authorize  the  location  of  a  placer  claim,  and  may, 
in  the  absence  of  any  claim  or  evidence  to  the  contrary,  be  accepted  as  estab- 
lishing the  mineral  character  of  the  entire  claim  sufficiently  to  justify  the 
patenting  thereof,  but  such  single  discovery  does  not  conclusively  establish  the 
mineral  character  of  all  the  land  included  in  the  claim,  so  as  to  preclude  further 
inquiry  in  respect  thereto. 

The  entire  area  that  may  be  taken  as  a  placer  claim  can  not  be  acquired  as  appurte- 
nant to  placer  deposits  which  are  shown  to  exist  only  in  a  portion  tbereof. 

Where  a  part  of  the  area  embraced  within  a  placer  entry,  in  this  instance  twenty 
acres,  is  shown  to  contain  no  valuable  mineral  deposit  subject  to  placer  loca- 
tion, such  part  of  the  claim  will  be  excluded  from  the  entry. 

Secretary  Hitchcock  to  the  Gommissioner  of  the  General  Land  Office, 
(W.  V.  D.)  July  7, 1S99.  (E.  F.  B.)  (G.  B.  G.) 

This  controversy,  involving  the  Horse  Shoe  Quarry  p1a<;er  mining 
claim,  survey  No.  2C02,  Helena,  Montana,  land  district,  of  which  Hoge 
et  al,  made  mineral  entry  January  G,  1890,  has  been  pending  before  the 
land  department  since  February  12, 1891,  and  its  history  is  given  in 
departmental  decisions  of  February  12,  1894  (18  L.  D.,  81),  December 
22, 1894  (19  L.  D.,  568),'  and  July  1,  1898  (27  L.  D.,  129). 

The  claim,  which  is  upon  unsurveyed  land,  embraces  159.97  acres 
and  was  located  by  an  association  of  eight  persons,  upon  a  single  dis- 
covery withinits  limits  of  a  deposit  of  lime  and  iron  rock  valuable  for 
fluxing  purposes.  Xo  adverse  claim  was  filed  during  the  period  of 
publication,  but  a  protest  was  subsequently  filed  against  the  mineral 
entry  by  persons  claiming  that  the  land  was  not  subject  to  the  opera- 
tion of  the  mining  laws,  which  resulted  in  the  decision  of  July  1, 1898, 
wherein  it  was  held  that  the  portion  of  the  ch\im  which  the  parties 
have  for  convenience  denominated  the  Heel  Calk  subdivision,  being 
the  extreme  northeasterly  twenty  acres,  is  not  mineral  in  character  and 
should  therefore  be  excepted  from  the  entry. 

The  case  is  now  here  upon  the  mineral  claimants'  motion  for  review 
of  that  decision,  the  grounds  of  which  motion  may  be  summarized  as 
follows: 

1.  That  as  no  adverse  claim  was  filed  during  the  period  of  publica- 
tion, the  right  to  the  tract  in  controversy  vested  in  the  entrymen,  and 
thereafter  third  parties  could  not  object  to  the  issuance  of  patent  except 
it  be  shown  that  the  applicants  had  failed  to  comply  with  the  mining 
laws. 

2.  That  one  discovery  of  mineral  within  its  limits  was  sufiicient  to 
establish  the  mineral  character  of  the  entire  chiim  to  such  an  extent 
that  no  one  could  be  heard  to  allege  that  any  i>art  thereof  is  non-mineral. 
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3.  That  the  evidence  shows  that  the  twenty  acres  denominated  as  the 
Heel  Calk  sab-division,  contain  a  valuable  deposit  of  sandstone  which 
is  saflicient  to  sustain  that  portion  of  the  entry,  even  though  it  be  a 
different  kind  of  mineral  from  that  for  wbich  the  claim  was  originally 
located. 

As  to  the  first  proposition,  it  may  be  said  that  section  2325  of  the 
lievised  Statutes,  is  a  statute  of  repose  only  so  far  as  to  bar  the  asser- 
tion of  adverse  mining  claims  not  filed  within  the  period  of  publication, 
and  that  it  does  not  relieve  the  land  department  from  ascertaining 
whether  the  land  sought  to  be  patented  is  mineral  in  character  and 
therefore  subject  to  disposition  under  the  mining  laws.  The  land 
department  is  charged  with  the  duty  of  disposing  of  the  public  lands 
in  the  manner  provided  by  law,  and  its  officers  must  determine  the 
character  of  the  land  and  dispose  of  it  only  under  the  law  applicable 
thereto.  That  non-mineral  land  can  not  be  disposed  of  under  the  min- 
ing laws  is  a  cardinal  rule  in  the  administration  of  the  public  land  laws. 

The  second  proposition  was  practically  rejected  by  the  decision  under 
review,  but  it  is  insisted  by  the  mineral  claimants  that  that  decision 
and  the  rule  announced  in  the  Union  Oil  Company  case  (25  L.  D.,  351), 
can  not  both  stand,  and  that  if  the  former  prevails  it  is  a  repudiation 
of  the  latter. 

There  is  no  such  conflict.  In  both  decisions  it  is  hold  that  one  dis- 
covery ui>on  a  claim,  whether  it  be  of  twenty  acres  or  of  one  hundred 
and  sixty  acres,  is  sufficient  to  authorize  a  placer  location  thereof,  but 
in  neither  case  is  it  held,  either  directly  or  by  intendment,  that  such 
discovery  is  conclusive  as  to  the  mineral  character  of  the  entire  claim, 
or  that  all  the  land  therein  can  be  acquired  as  appurtenant  to  the  min- 
eral deposits  in  the  portion  containing  the  discovery. 

Under  section  2320  of  the  Eevised  Statutes  a  lode  claim  may  extend 
iifteen  hundred  feet  along  a  discovered  vein  or  lode  and,  to  secure  the 
convenient  working  of  the  claim  and  give  location  and  precision  to  its 
boundaries,  may  incidentally  include  surface  ground  to  the  extent  of 
three  hundred  feet  on  each  side  of  the  middle  of  the  vein  at  the  sur- 
face, irrespective  of  the  character  of  such  surface  ground. 

It  is  contended  that  a  like  principle  applies  to  placer  claims  and  that 
as  an  incident  to  the  mineral  deposits  developed  by  the  discovery  and 
for  which  the  location  is  made  the  claim  may  include  the  full  area  of 
twenty  acres  for  each  person  participating  in  the  location,  not  exceed- 
ing in  all  one  hundred  and  sixty  acres,  irrespective  of  its  character;  in 
other  words,  that  a  discovery  of  placer  mineral  deposits  will  support  a 
location  of  twenty  acres  by  a  single  individual  or  one  hundred  and 
sixty  acres  by  an  association  of  eight  persons  whether  the  mineral 
deposits  extend  throughout  the  entire  claim  or  are  confined  to  the 
immediate  locality  of  the  discovery.  This  contention  is  based  upon 
section  2320  of  the  Revised  Statutes,  which  makes  placer  claims  "sub- 
ject to  entry  and  patent  under  like  circumstances  and  conditions  and 
uiK)u  similar  proceedings  as  are  provided  for  vein  or  lode  claims." 
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Section  12  of  the  act  of  July  9, 1870  (16  Stat,  217),  from  which  tliis 
section  was  taken,  reads  as  follows: 

And  be  it  further  enactedj  Tliat  claims,  usually  called  ^'placere/'  includiug  all  forms 
of  deposit,  excepting  veins  of  quartz  or  other  rock  in  place,  shall  be  subject  to 
entry  and  patent  under  this  act,  under  like  circumstances  and  conditions,  and  npon 
siuiilur  proceedings,  aH  are  provided  for  vein  or  lode  claims:  Procifled,  That  where 
the  lands  have  been  previously  surveyed  by  the  United  States,  the  entry  in  its 
exterior  limits  shall  conform  to  the  legal  sabdivisions  of  the  public  lands,  no  further 
survey  or  plat  in  such  case  being  required,  and  the  lands  may  be  paid  for  at  the  rate 
of  two  dollars  and  fifty  cents  per  acre :  Prorided  fnrthery  That  legal  subdivisions  of 
forty  acres  may  be  subdivided  into  ten -acre  tracts;  and  that  two  or  more  persons, 
or  associations  of  persons,  having  contiguous  claims  of  any  size,  although  such 
claims  may  be  less  than  ten  acres  each,  may  make  joiut  entry  thereof:  And  prorided 
further,  That  no  location  of  a  placer  claim,  hereafter  made,  shall  exceed  one  hun- 
dred and  sixty  acres  for  any  one  person  or  association  of  persons,  which  location 
shall  conform  to  the  United  States  surveys;  and  nothing  in  this  section  contained 
shall  defeat  or  impair  any  bona  fide  pre-emption  or  homestead  claim  upon  agricul- 
tural lands,  or  authorize  the  sale  of  the  improvements  of  any  bona  fide  settler  to 
any  purchaser. 

While  this  statute  remained  in  full  force  placer  claims  upon  sur- 
veyed lands  had  to  be  so  located  that  their  exterior  limits  would  con- 
form to  the  legal  subdivisions  of  tlie  public  lauds.  These  subdivisions 
were  established  by  the  rectangular  system  of  public  surveys  which  of 
course  were  not  coincident  with  the  lines  which  separate  mineral  lands 
from  non-mineral  lands,  and  therefore  placer  claims  located  upon  sur- 
veyed lands  duriug  the  continuance  of  tliis  act  frequently  had  to 
include  within  their  exterior  limits  some  non-mineral  lands  in  order  to 
embrace  the  desired  mineral  lands  and  at  the  same  time  conform  to  the 
legal  subdivisions  of  the  public  lands.  But  the  extent  to  which  non- 
mineral  lands  would  have  been  otherwise  included  in  placer  locations 
made  under  this  act  was  greatly  lessened  by  the  provision  for  the  sub- 
division into  ten  acre  tracts  of  forty  acre  legal  subdivisions,  the  smallest 
theretofore  recognized  by  law. 

The  provision  in  the  act  of  July  9,  1870,  in  respect  to  the  necessity 
of  conforming  placer  claims  upon  surveyed  lands  to  the  legal  subdivi- 
sions of  the  public  surveys  was  modified  by  section  10  of  the  act  of 
May  10, 1872  (17  Stat.,  91;  Kev.  Stat.,  Sec.  2331),  which  declared: 

and  all  placer  mining  claims  heretofore  located  shall  conform  as  near  as  practicable 
with  the  United  States  system  of  public  land  surveys  and  the  rectangular  subdivi- 
sions of  snch  surveys,  ....  but  where  placer  claims  cannot  be  conformed  to  legal 
subdivisions,  survey  and  plat  shall  be  made  as  on  unsurveyed  lands:  ....  and 
provided,  also,  that  where  by  the  segregation  of  mineral  land  in  any  legal  subdivi- 
sion a  quantity  of  agricultural  land  less  than  forty  acres  remains,  said  fractional 
portion  of  agricultural  land  may  be  entered  by  any  party  qualified  by  law,  for 
homestead  or  pre-emption  purposes. 

The  purpose  of  this  modification  is  well  stated  in  the  case  of  William 
Eablin  (2  L.  D.,  764). 

The  provisions  in  the  later  act  to  the  effect  that  placer  claims  there- 
after located  should  conform  <<as  near  as  practicable"  to  the  public 
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surveys  and  the  rectangular  subdivisions  thereof,  and  that  where  they 
could  not  be  so  conformed  they  should  be  surveyed  and  platted  as 
on  unsurveyed  lands,  and  the  recognition  therein  given  to  the  segre- 
gation of  mineral  lands  from  nou-miiieral  lands  in  legal  subdivisions 
of  forty  acres  or  more,  make  it  evident  that  the  discovery  of  placer 
mineral  deposits  within  a  legal  subdivision  of  forty  acres  or  more  was 
not  intended  to  necessarily  establish  the  mineral  character  of  the 
entire  subdivision. 

Considering  all  the  statutes  relating  to  mining  claims  it  seems  clear 
that.it  was  not  their  purpose  to  permit  the  entire  area  allowed  as  a 
placer  claim  to  be  acquired  as  appurtenant  to  placer  deposits  irrespec- 
tive of  their  extent.  Under  the  law  discovery  of  mineral  deposits  is 
an  essential  act  in  the  acquisition  of  mineral  land,  and  while  a  single 
discovery  is  sufficient  to  authorize  the  location  of  a  placer  claim  and 
may,  in  the  absence  of  any  claim  or  evidence  to  the  contrary,  be 
treated  as  sufficiently  establishing  the  mineral  character  of  the  entire 
claim  to  justify  the  patenting  thereof,  such  single  discovery  does  not 
conclusively  establish  the  mineral  character  of  all  the  land  included  in 
the  claim  so  as  to  preclude  further  inquiry  in  respect  thereto. 

It  would  not  comport  with  the  spirit  of  the  mining  laws  to  hold  that 
where  a  placer  mineral  deposit  is  discovered  in  any  forty  acre  subdivi- 
sion of  the  public  lands,  an  association  of  eight  persons  is  authorized 
to  embrace  in  a  mining  location  founded  upon  such  discovery  three 
other  contiguous  forty  acre  subdivisions  of  non-mineral  land  and  to 
receive  a  patent  for  the  same  as  a  part  of  their  mining  claim,  and  yet 
this  would  logically  follow  if  the  contention  of  these  mineral  claimants 
were  sustained. 

The  claim  is  upon  unsurveyed  lands  and  therefore  is  only  indirectly 
affected  by  the  statutes  relating  to  the  form  of  placer  claims  located 
upon  surveyed  lands. 

As  to  the  third  proposition,  if  it  is  shown  that  what  is  denominated 
the  Heel  Calk  subdivision  contains  any  valuable  mineral  deposit  sub- 
ject to  placer  location,  even  though  it  be  different  from  the  one  for 
which  the  location  was  originally  made,  that  so-called  subdivision 
should  not  be  excluded  from  the  entry.  The  decision  under  review 
finds  that  this  twenty  acres  does  not  contain  any  mineral  deposit  of 
practical  value  and  subject  to  placer  location,  and  a  careful  examina- 
tion of  the  evidence  made  in  the  light  of  the  motion  for  review  shows 
that  this  finding  is  fully  sustained.  While  there  was  testimony  tend- 
ing to  show  that  it  contains  a  deposit  of  sandstone,  the  great  weight 
of  the  evidence  clearly  demonstrates  that  the  only  stone  found  therein 
is  a  rotten  sandstone  which  can  be  readily  broken  with  the  hand.  A 
sample  of  this  was  offered  in  evidence,  and  by  the  testimony  of  dis- 
interested stone  masons  and  quarrymen  it  is  shown  to  be  without 
value. 

The  motion  is  denied. 
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SECOND  CONTEST— RESIDENCE— FINAL  PROOF. 
HANSINa   V.    ROYSTON. 

The  iuetitutiou  of  a  second  coDtest^  by  oue  who  has  theietofore  liled  affidavit  of  con- 
test agaiust  the  same  entry,  is  a  waiver  of  any  right  on  the  part  of  sach  contest- 
ant to  proceed  under  the  first  charge. 

The  law  does  not  require  residence  of  a  homesteader  after  the  submission  of  final 
proof,  if  such  proof  upon  examination  is  found  satisfactory. 

No  one  but  a  claimant  of  record  is  entitled  to  special  notice  of  the  intention  of  a 
homestead  en  try  man  to  submit  iinal  proof. 

A  slight  mistake  in  the  spelling  of  the  applicant's  name  in  the  published  notice  of 
his  intention  to  submit  iinal  proof  is  immaterial,  where  no  one  is  misled  thereby, 
aud  the  identity  of  the  applicant  is  undisputed. 

Secretary  Hitchcock  to  the  Commissioner  of  the   General  Land   Office^ 
( W.  V.  D.)  July  10,  1890.  (G.  B.  G.) 

September  20, 1893,  Florence  Royston  umde  homestead  eutry  for  the 
S.  J  of  the  NW.  i  of  Sec.  27,  T.  21  N.,  li.  1  W.,  Perry,  Oklahomii. 

December  12,  18Q3,  Richard  Hansing  filed  his  aflSdavit  of  contest 
against  said  entry,  alleging  prior  settlement. 

A  hearing  was  ordered  and  had,  and  August  29,  1895,  the  local 
officers  rendered  a  decision  in  the  case  recommending  that  the  entry  be 
sustained. 

October  10,  1896,  ui)on  the  appeal  of  Hansing,  your  office  sustained 
the  decision  of  the  local  officers  and  held  that  the  plaintiff  had  ^'failed 
to  establish  by  a  preponderance  of  proof  that  he  was  the  prior  settler.'' 

January  2,  1897,  Hansing  filed  a  motion  for  a  rehearing,  alleging  that 
since  the  trial  of  the  case  before  the  local  office  he  had  discovered 
witnesses  who  would  swear  that  Royston  entered  the  territory  of  Okla- 
homa during  the  prohibited  period.  This  motion  was  supported  by  a 
number  of  affidavits. 

January  4,  1897,  Hansing  appealed  from  your  office  decision  of 
October  10,  1896,  and  July  22,  1898,  the  Department  affirmed  the 
decision  appealed  from  and  overruled  the  motion  for  a  rehearing,  on  the 
ground  that  the  showing  made  did  not  authorize  a  reopening  of  the 
case,  because  the  statements  made  in  the  motion  and  affidavits  filed  in 
support  thereof  were  inadequate  to  overcome  the  testimony  already  in 
the  record  upon  the  question  of  soonerism. 

Hansing  filed  a  motion  for  a  review  of  this  decision,  which  was  denied 
by  the  Department,  October  8,  1898. 

In  tlie  meantime,  and  on  December  14,  1895,  ''Florence  B.  Hinchey, 
nee  Royston,''  submitted  final  proof,  which  was  suspended  to  await  a  final 
disposition  of  the  contest  then  pending,  and,  June  17,  1896,  Hansing 
filed  a  second  affidavit  of  contest,  alleging  that  the  defendant  had 
wholly  abandoned  said  land  for  more  than  six  months  since  making  said 
entry  and  removed  therefrom  her  household  goods,  and  that  she  had 
not  resided  thereon  any  portion  of  the  time  since  about  December  16, 
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1895,  and  that  the  default  existed  at  the  date  of  the  execation  of  his 
affidavit. 

No  action  appears  to  have  been  taken  by  the  local  officers  upon  this 
affidavit,  bat,  October  15,  1898,  HansiDg  filed  an  <<  affidavit  of  pro- 
test and  contest,"  alleging  prior  settlement,  residence  and  permanent 
improvemeuts,  that  the  entryman  was  disqualified  by  reason  of  her 
premature  and  unlawful  entrance  into  the  Territory,  and  protesting 
against  the  approval  of  the  final  proof,  for  the  reason  that  affiant  was 
not  given  special  notice  that  the  on  try  woman  would  submit  final  proof  on 
December  14, 1895,  and  that  the  receiver's  duplicate  receipt  shows  that 
said  entry  was  made  under  the  name  of  Florence  Royston,  that  the  pub- 
lished notice  calls  for  a  person  by  the  name  of  Florence  B.  Hinchey, 
nee  Florence  "  B.  Rayston,"  and  that  said  notice  is  therefore  irregular 
and  void,  and  insufficient  to  support  the  final  proof. 

October  29,  1898,  upon  the  motion  of  the  defendant,  the  local  officers 
dismissed  this  protest,  and,  October  31,  1898,  approved  the  entry- 
woman's  final  proof. 

Hansing  again  appealed  to  your  office,  and  in  that  appeal  reference 
is  made  to  his  contest  affidavit,  filed  June  17, 1896,  and  it  is  alleged 
that  notice  of  that  contest  affidavit  was  served  upon  the  defendant. 

January  19, 1899,  your  office  dismissed  Hansing's  contest  affidavit, 
filed  June  17,  1890,  and  sustained  the  action  of  the  local  officers  dis- 
missing the  "  protest  and  contest"  filed  October  15, 1898. 

The  further  appeal  of  Hansing  brings  the  case  to  the  Department. 

In  consideration  of  the  foregoing  history  of  the  case,  it  will  be  dis- 
posed of  as  current  work. 

The  action  of  your  office  dismissing  Hansing's  affidavit  of  contest, 
filed  June  17, 1896,  was  correct.  The  institution  of  a  second  contest  is 
a  waiver  of  any  rights  the  contestant  may  have  had  under  the  first. 
When  Hansing  filed  his  affidavit  of  contest,  October  15, 1898,  he  waived 
his  right  to  prosecute  a  contest  under  his  affidavit  of  June  17,  1896. 
Waters  et  al.  v,  Sheldon  (7  L.  D.,  346).  Besides,  the  abandonment 
charged  in  that  affidavit  is  alleged  to  have  occurred  after  the  sub- 
mission of  final  proof,  and  the  law  does  not  require  residence  of  a 
homesteader  after  the  submission  of  final  proof,  if  such  proof  upon 
examination  shows  compliance  with  law. 

Every  allegation  contained  in  the  affidavit  of  October  15,  1898,  has 
been  already  decided  adversely  to  the  contestant,  except  the  allegation 
of  irregularity  in  the  submission  of  final  proof. 

There  has  been  a  final  adjudication  here  that  Hansing  was  not,  and 
that  Royston  was,  the  prior  settler  upon  the  land  involved;  that  the 
evidence  offered  by  Hansing  in  support  of  his  motion  for  a  new  trial, 
on  the  ground  of  the  alleged  soouerism  of  the  defendant,  was  not 
sufficient  to  reopen  this  case,  and  no  additional  proof  of  such  charge 
has  since  been  offered. 

It  is  not  material  that  Hansing  was  not  given  special  notice  that  the 
2967— VOL  29 2 


18  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

entrywoman  would  submit  fiual  proof  ou  the  day  named.  No  one  but 
a  claimant  of  record  is  entitled  to  special  notice  of  the  intention  of  a 
homestead  entrymau  to  submit  final  proof,  and  Hansin^  was  not  a 
claimant  of  record.  It  was  finally  determined  that  as  against  Eoyston 
he  had  no  valid  claim  to  the  land,  and  the  final  proof  was  not  accepted 
until  his  claim  had  been  denied. 

There  was  no  such  irregularity  in  the  notice  as  warrants  the  rejec- 
tion of  the  final  proof.  The  small  mistake  in  writing  the  name  Flor- 
ence "B.  Eayston,"  instead  of  Florence  Royston,  did  not  mislead  Han- 
sing,  nor  is  it  alleged  that  he  was  misled  thereby,  or  that  the  person 
who  published  the  notice  is  not  the  same  person  who  made  the  entry. 

The  final  proof  upon  this  case  has  be^n  examined  and  is  found 
sufficient. 

The  decision  appealed  from  is  affirmed. 


GouRLEY  V.  Countryman. 

Petition  for  re-review  filed  by  contestant  denied  July  10, 1899,  by 
Secretary  Hitchcock.    See  27  L.  D.,  702,  and  28  L.  D.,  198. 


RIGHT  OF  WAY-RAILROAD-CANAL.S  AND  DITCHES. 

St.  Paul,  Minneapolis  and  Manitoba  Ry.  Co. 

The  approval  of  a  map  of  locatioDi  or  a  phit  of  station  grounds,  nnder  the  provi- 
sions  of  the  act  of  March  3,  1875|  aflects  only  public  lands,  and  if  there  are  no 
public  lands  to  be  affected  by  the  claimed  right  of  way  the  maps  should  not  be 
approved  by  the  Department. 

Regulations  of  November  4,  1898,  27  L.  D.,  663,  with  respect  to  railroad  right  of  way 
applications  amended  as  to  paragraphs  11  and  22,  and  directions  given  as  to  the 
amendment  of  the  regulations  of  July  8,  1898,  27  L.  D.,  200,  governing  applica- 
tions for  right  of  way  for  canals,  ditches  and  reservoirs. 

■ 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
( W.  V.  D.)  July  lOy  1899.  (F.  W.  O.) 

With  your  office  letter  of  Jane  19,  last,  was  forwarded  a  map  of 
location  and  two  plats  of  station  grounds  filed  by  the  St.  Paul,  Minne- 
apolis and  Manitoba  Railway  Company,  for  approval  by  the  Secretary 
of  the  Interior  under  the  provisions  of  the  act  of  March  3, 1875  (18 
Stat.,  482).  The  date  of  the  filing  of  the  map  of  location  and  station 
plats  is  not  given,  but  from  your  letter  it  appears  that  the  same  were 
filed  within  twelve  months  after  the  filing  of  the  approved  plat  of 
survey  of  the  townships  included  within  the  location  and  the  ground 
claimed  for  station  purposes.  It  further  appears  that  they  were  filed 
prior  to  the  approval  of  the  circular  of  November  4,  1898  (27  L.  D., 
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603),  and  that  tliey  were  prepared  in  conformity  with  the  regulations 
in  force  at  the  date  of  their  filing. 

An  examination  of  these  maps  by  yoar  office  disclosed  certain  minor 
defects,  and  they  were  returned  to  the  company  for  correction  March 
1, 1899,  and  in  the  letter  returning  the  maps  the  company  was  directed 
to  comply  with  the  requirements  of  said  circular  of  November  4,  1898. 
From  your  letter  it  appears  that  the  company  has  complied  fully  with 
all  the  requirements  of  your  office  except  the  marking  of  the  vacant 
tracts  crossed  by  the  right  of  way  as  required  by  paragraph  eleven  of 
the  circular  of  November  4,  1898. 

It  is  stated  by  the  attorney  for  the  company,  in  his  letter  of  April  14, 
1899,  returning  said  maps,  that: 

The  compftDy  has  noty  however,  indicated  upon  said  maps  the  vacant  lands 
through  which  the  road  passes  or  npou  which  said  station  grounds  may  be  situated 
as  required  by  paragraph  11  of  the  circular  of  November  4,  1898,  concerning  rail- 
road right  of  way,  for  the  following  reasons:  The  act  of  March  3,  1875,  provides 
that  any  company  desiring  to  secure  the  benefits  of  the  said  act  shall,  within 
twelve  months  after  the  location  .of  any- section  of  twenty  miles  of  its  road,  if  the 
same  be  upon  surveyed  land,  and  if  upon  nnsnrveyed  land,  within  twelve  months 
after  the  survey  thereof  by  the  United  States,  file  a  map  of  its  road  with  the  regis- 
ter of  the  land  office' for  the  district  where  such  land  is  locat<Ml.  The  act  clearly 
contemplates,  or  at  \et\%t  permits,  the  location  and  construction  of  the  road  over 
nnsnrveyed  land  and  allows  the  company  twelve  months  after  the  survey  within 
which  to  file  a  map  of  its  road. 

The  line  represented  upon  the  map  filed  nnder  the  act  of  1875  was,  as  shown  by 
the  afifidavit  of  the  chief  engineer,  located  during  the  month  of  September,  1886, 
and  was  actually  constructed  between  the  15th  of  October,  1886,  and  the  28th  day 
of  May,  1887,  and  has  since  been  constantly  operated  and  the  grounds  selected  for 
stations  occupied  by  the  company.  Any  question  of  priority  of  right  which  may  be 
raised  between  the  railway  company  and  persons  who  have  settled  upon,  occupied 
or  entere<l  the  land  since  the  actual  location  of  the  road  or  occupation  of  the  sta« 
tion  mast  be  determined  by  the  courts  and  not  by  the  Department.  Should  the 
company  designate  upon  the  map  tiled  by  it  the  lands  that  are  now  vacant  its 
action  iu  so  doing  might  be  construed  by  the  courts  as  limiting  and  restricting  it« 
application  for  right  of  way  to  such  lands  only. 

In  your  office  letter  submitting  these  maps  you  state  that: 

Since  the  date  when  this  company  was  required  to  comply  with  the  regulations  of 
November  4,  1898,  I  have  decided  that  such  compliance  would  not  be  insisted  upon 
where  the  application  was  filed  before  the  promulgation  of  said  circular,  and  was 
prepared  in  other  respects  iu  conformity  with  the  regulations  in  force  at  the  date  of 
filing ;  and  I,  therefore,  recommend  that,  as  the  application  is  prepared  in  accordance 
with  the  regulations  in  force  at  the  date  of  filing,  the  map  and  plats  be  approved, 
subject  to  all  valid  existing  rights. 

As  the  company  has  raised  the  question  concerning  the  marking  of  the  vacant 
tracts  in  connection  with  this  application,  I  have  deemed  it  proper  to  submit  it; 
and  would  respectfully  request  that  the  question  involved  be  considered,  and  that 
instructions  be  given  this  office  for  its  future  guidance  in  considering  these  appli- 
cations. I  would  say,  also,  that  the  same  questions  arise  under  paragraph  11,  cir- 
cular of  July  8, 1898,  concerning  right  of  way  for  canals  and  reservoirs  under  Sees. 
18  to  21,  act  of  March  3,  1891  (26  Stat.,  1095). 
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The  company  baying  complied  fully  with  the  regulations  in  force  at 
the  time  of  the  filing  of  these  maps,  they  are,  in  accordance  with  the 
recommendation  of  your  office,  herewith  returned,  approved,  subject  to 
any  valid  existing  rights. 

Eeferring  to  the  portion  of  your  office  letter  submitting  these  maps  in 
which  you  request  instructions  for  your  future  guidance  in  the  matter  of 
the  requirements  contained  in  paragraph  eleven  of  the  instructions  of 
November  4, 1898,  making  it  the  duty  of  the  applicant  to  mark  each 
subdivision  aifected  by  the  right  of  way  "V  or  "Vacant"  if  it  belongs 
to  the  public  domain  at  the  time  of  the  filing  of  the  map  in  the  local 
laud  office,  and  further  requiring  a  verification  thereof  by  the  register 
of  the  local  land  office,  you  are  informed  that,  after  careful  considera- 
tion of  the  matter,  as  the  act  making  the  grant  does  not  contain  such 
requirement,  and  as  no  good  reason  appears  therefor,  you  will  not  in 
future  exact  compliance  therewith.  It  is  clear,  however,  that  the 
approval  of  a  map  of  location  or  of  a  plat  of  station  grounds  under  the 
provisions  of  the  act  of  March  3, 1875,  supra,  affects  only  public  lands, 
and  if  there  are  no  public  lands  to  be  affected  by  the  claimed  right  of 
way  the  maps  Should  not  be  approved  by  the  Department.  When  maps 
of  location  or  station  plats  are  filed  in  the  local  laud  office  they  should 
therefore  be  examined  by  the  register,  in  connection  with  the  plats  and 
records  of  his  office,  to  ascertain  whether  there  are  any  public  lands 
falling  within  the  claimed  right  of  way.  It  is  not  necessary  that  all  the 
lands  to  be  affected  by  the  right  of  way  should  be  indicated  upon  the 
map  of  location.  If,  upon  an  examination  of  the  records,  it  does  not 
appear  that  some  portion  of  the  public  land  would  be  affected  by  the 
approval  of  the  map,  the  local  officers  should  return  it,  advising  the 
applicant  of  that  fact.  Paragraph  22  of  the  regulations  approved 
November  4, 1898,  will  therefore  be  amended  by  adding  the  following: 

"If  it  does  not  appear  that  some  portion  of  the  public  land  would  be 
affected  by  the  approval  of  such  maps,  they  will  be  returned,- advising 
the  applicant  of  that  fact," 

In  this  connection  it  is  directed  that  the  regulations  approved  July  8, 
1898  (27  L.  D.,  200),  relating  to  right  of  way  for  canals,  ditches  and 
resevoirs  over  the  public  lands  and  reservations,  be  likewise  amended 
or  modified. 
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TOWrJ^SlTE  ENTRY— MINERAL    LANDS-SECTION   16,   ACT    OF    MARCH   3, 

1801. 

HuLTNGS  V.  Ward  Townsite. 

A  townsite  entry  made  on  mineial  lands  under  the  provisions  of  section  16,  act  of 
March  3, 1891,  should  not  be  allowed  to  include  lands  theretofore  patented  under 
the  mining  law. 

A  townsite  patent  issued  under  the  provisions  of  said  section  will  not  disturb  or 
impair  rights  under  any  valid  mining  claim  or  possession  existing  at  the  time  of 
the  townsite  entry,  or  deprive  the  Department  of  jurisdiction  to  subsequently 
issue  patent  for  any  such  mining  claim  or  possession  on  due  showing  of  compli- 
ance with  the  mining  laW. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  Jnly  10,  1899.  (L.  L.  B.) 

The  record  in  this  case  shows  that  September  28,  1897,  James  A. 
Bandell,  mayor  of  the  incorporated  town  of  Ward,  in  the  State  of 
Colorado,  made  townsite  entry,  as  trastee  for  the  inhabitants  of  said 
town,  for  the  S.  J  of  SE.  J,  Sec.  1,  and  the  N.  J  of  the  NB.  J  of  Sec.  12, 
T.  1  N.,  W.  73  W.,  Denver,  Colorado,  under  the  provisions  of  section 
2387  of  the  Revised  Statutes,  and  of  section  16  of  the  act  of  March  3, 
1891  (26  Stat.,  1095,  1101). 

November  29, 1897,  W.  W.  Hulings  tiled  in  the  local  office  a  protest 
against  the  issue  of  patent  upon  said  townsite  entry,  alleging,  in  sub- 
stance, that  the  land  embraced  in  said  entry  is  mineral  in  character; 
that  at  the  time  said  entry  was  made,  and  for  many  years  prior  thereto, 
there  were  a  great  many  locations  of  veins  or  lodes  of  mineral  within 
the  limits  thereof;  that  such  locations  were  possessed  and  owned  by 
protestant  and  others,  and'  such  possession  and  ownership  were  recog- 
nized by  local  authority  and  by  the  laws  of  the  United  States;  that  at 
the  date  of  the  townsite  application,  the  protestant  was  and  still  is  the 
owner  and  in  possession  of  the  following  lode  mining  claims:  The 
Columbia  Extension  lode;  the  South  Columbia  lode;  the  North  Colum- 
bia lode;  The  Lucy  Avendale  lode;  The  St.  Lawrence  lode;  The  Ban- 
croft lode;  and  the  Montrose  lode,  all  located  on  lands  covered  by  said 
application,  and  also  a  mill-site  known  as  the  Columbia  mill-site,  situ- 
ated adjacent  to  the  said  St.  Lawrence  lode;  that  within  each  of  said 
mining  claims  mineral  bearing  rock  has  been  discovered  and  developed^ 
the  existence  of  which  was  well  known  to  the  inhabitants  of  said  town 
of  Ward  long  prior  to  the  townsite  application;  that  the  possession 
and  ownership  of  said  mining  claims  by  protestant  were  also  well 
known  to  the  inhabitants  of  said  town  and  to  said  Eundell,  when  the 
townsite  application  was  filed;  that  since  the  location  of  four  of  said 
mining  claims,  squatters  have  gone  upon  the  land  embraced  within 
them  and  are  now  claiming  surfaee  rights  therein  as  against  the  rights 
of  this  protestant;  that  said  Rundelhhas  published  notice  calling  upon 
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miniug  claimants  within  the  limits  of  the  townsite  entry  to  file  their 
claims  within  ninety  days,  setting  forth  their  rights,  etc.,  and  has 
announced  that  he  would  not  recognize  any  claim  by  protestant  to  any 
of  the  surface  ground  within  his  said  miniug  claims,  for  the  alleged 
reason  that  under  the  townsite  entry,  he  as  trustee,  has  received  the 
full  title  to  all  the  land  covered  thereby  and  that  protestant  can  have  no 
surface  rights  therein  based  on  the  location,  possession  and  ownership  of 
his  said  mining  claims;  that  protestant  has  expended  $50,000  in  work- 
ing and  developing  his  said  several  mining  claims  and  has  taken  there- 
from more  than  $200,000  worth  of  mineral;  that  he  has  placed  upon 
said  claims  which  are  adjacent  to  one  another,  and  constitute  a  group, 
improvements  of  the  value  of  $12,000;  that  the  surface  ground 
embraced  by  said  mining  claims  is  absolutely  necessary  to  the  proper 
working  and  development  of  said  claims;  and  that  under  the  laws  of 
the  United  States  he  is  entitled  to  a  patent  to  three  of  said  lode  claims 
and  has  already  had  surveys  made  for  such  i^urpose.  He  asks  that  a 
hearing  be  had,  to  the  end  that  his  said  mining  claims  may  be  segre- 
gated and  excepted  from  the  townsite  entry  and  from  any  patent  that 
may  be  issued  thereon. 

The  i)rotest  was  forwarded  to  your  office  and  there  acted  upon  March 
25,  1898.  By  decision  of  that  date  it  is  set  forth,  in  substance,  that  in 
addition  to  the  allegations  of  the  protest  relative  to  the  existence  of 
the  mining  claims  upon  land  embraced  by  the  townsite  entry,  the  rec- 
ords of  your  office  show  that  a  very  large  number  of  mining  claims 
have  been  applied  for  and  entered  covering  a  considerable  portion  of 
said  land;  that  there  are  not  less  than  twenty-five  approved  surveys 
of  mining  claims  situated,  in  whole  or  in  part,  upon  said  lands  some  of 
which  have  been  patented  and  some  have  not;  that  four  classes  of 
mining  claims  are  involved  in  this  case,  namely:  (1)  claims  for  which 
patents  had  issued  at  the  date  of  the  townsite  entry,  (2)  claims  applied 
for  but  not  patented  at  that  date  (some  entered  and  some  not),  (3) 
claims  which  had  been  surveyed  but  not  applied  for,  and  (4)  claims 
which  are  held  under  i)ossessory  title  based  upon  alleged  mining  loca- 
tions, etc. 

Upon  consideration  of  the  matters  thus  set  forth,  your  office  held,  in 
substance  and  effect: 

1.  That  the  townsite  entry,  in  so  far  as  it  embraces  patented  lands, 
was  improperly  allowed,  and  that  all  such  patented  lands  should  be 
excluded  therefrom; 

2.  That  all  unpatented  miniug  claims  on  lands  covered  by  the  town- 
site  entry,  and  for  which  applications  were  on  tile  at  the  date  of  said 
entry,  should  also  be  excluded  therefrom,  unless  it  be  shown  that  such 
claims  had  been  abandoned  or  forfeited;  and 

3.  That  all  other  mining  claims,  surveyed  or  unsurveyed,  existing 
within  said  townsite  entry  at  the  date  thereof,  were  sufficiently  pro- 
tected by  the  provisions  of  section  10  of  said  act  of  March  3,  1891, 
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and  there  was  therefore  no  necessity  for  their  segregation,  and  excla- 
sion  in  terms  from  the  townsite  entry  and  patent. 

The  protest  was  thereupon  dismissed  and  Hulings  has  appealed  to 
the  Department. 

Strictly  speaking,  the  protest  of  Hulings  involves  only  alleged  exist- 
ing mining  claims,  surveyed  or  unsurveyed,  unpatented  and  not  yet 
applied  for  at  the  date  of  the  townsite  entry,  the  ownership  and  pos- 
session whereof,  it  is  averred,  were  recognized  by  local  authority  and 
by  the  laws  of  the  United  States  at  and  prior  to  the  date  of  such  entry. 
The  only  question^  presented  by  the  protest,  therefore,  relate  to  the 
rights  of  owners,  at  the  date  of  the  townsite  entry,  of  claims  of  the 
third  and  fourth  classes,  considered  in  your  said  office  decision,  and  to 
the  manner  of  protecting  or  enforcing  those  rights  under  said  section 
16  of  the  act  of  March  3,  1891.    That  section  provides: 

That  town-site  eutries  may  be  made  by  incorporated  towns  and  cities  on  tbe  min* 
eral  lands  of  the  United  States,  but  no  title  shall  be  acquired  by  such  towns  or  cities 
to  any  vein  of  gold,  silver,  cinnabar,  copper,  or  lead,  or  to  any  yalid  mining  claim  or 
possession  held  under  existing  law.  When  mineral  veins  are  possessed  within  the 
limits  of  an  incorporated  town  or  city,  and.  such  possession  is  recognized  by  local 
authority  or  by  the  laws  of  the  United  States,  the  title  to  town  lots  shall  be  subject 
to  such  recognized  possession  and  the  necessary  use  thereof  and  when  entry  has  been 
made  or  patent  issued  for  such  town  sites  to  such  incorporated  town  or  city,  the 
possessor  of  such  mineral  vein  may  enter  and  receive  patent  for  such  mineral  vein, 
and  the  surface  ground  appertaining  thereto:  Provided,  That  no  entry  shall  be  made 
by  such  mineral-vein  claimant  for  surface  ground  where  the  owner  or  occupier  of 
tbe  surface  ground  shall  have  had  possession  of  the  same  before  the  inception  of  the 
title  of  the  mineral-vein  applicant. 

Under  this  statute  it  is  plain  that  whatever  action  is  taken  upon  the 
present  protest,  the  rights  of  Hulings  and  others  under  their  mining 
locations,  if  such  locations  in  fact  existed  and  possession  thereof  was 
recognized  as  alleged,  can  not  be  disturbed  for  the  reason  that  the  act 
expressly  provides  for  the  protection  of  possessory  rights  under  exist- 
ing valid  mining  claims,  and  also,  that  entry  for  the  mineral  veins  so 
possessed  may  be  made  and  patent  issued  therefor,  after  patent  has 
issued  for  the  townsite. 

The  issuance  of  patent  on  the  townsite  entry,  under  the  statute 
referred  to,  will  not  determine  the  rights  of  the  protestant,  in  the  prem- 
ises, nor  will  such  patent  convey  title  "to  any  vein  of  gold,  silver,  cinna- 
bar, copper,  or  lead,  or  to  any  valid  mining  claim  or  possession  held 
under  existing  law"  within  the  townsite  limits,  by  the  protestant  or 
any  other  person,  at  the  date  of  the  townsite  entry.  The  statute 
excludes  from  the  operation  of  the  townsite  patent  any  such  existing 
mineral  vein,  mining  claim,  or  possession. 

The  townsite  patent  when  issued  will  not,  therefore,  deprive  the  prot- 
estant or  any  other  person,  of  any  rights  existing  at  the  date  of  the 
townsite  entry  under  any  valid  mining  claim,  or  possession  so  recog- 
nized as  aforesaid,  within  the  patented  area.    All  such  rights  are  pro- 
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tected  by  the  statute  in  terms.  Nor  will  the  townsite  patent  deprive 
the  Department  of  jurisdiction  to  issue  patent  for  any  such  mining 
claim  upon  application  therefor  supported  by  proper  proofs,  for  the 
reason  that  the  statute  also  provides  that  patent  inay  be  issued  to  the 
possessor  of  any  such  mining  claim  after  the  townsite  patent  has  been 
issued.  All  rights  of  mineral  claimants  existing  at  the  date  of  the 
townsite  entry  being  thus  reserved  and  fully  protected  by  the  statute, 
there  would  seem  to  be  no  necessity  for  the  segregation,  prior  to  the 
issuance  of  the  townsite  patent,  for  the  purpose  of  excluding  the  same 
from  the  patent,  of  any  mining  claims,  surveyed  or  uusurveyed,  for 
which  applications  had  not  been  filed  at  the  date  of  the  townsite  entry. 
All  such  claims,  if  subsisting  and  valid  at  the  date  aforesaid,  may  be 
carried  to  entry  and  patent,  upon  proper  proofs  showing  that  the  min- 
ing laws  have  been  complied  with  and  that  the  claims  are  within  the 
protection  of  the  statute,  notwithstanding  the  townsite  entry  and  pat- 
ent, provided  only  that  such  mineral  entry  and  patent  shall  not  embrace 
surface  ground  *' where  the  owner  or  occupier  of  the  surface  ground 
shall  have  had  possession  of  the  same  before  the  inception  of  title  of 
the  mineral-vein  claimant." 

This  disposes  of  all  the  matters,  technically  speaking,  presented  by 
Hulings'  protest  and  appeal. 

It  is  deemed  proper  to  state,  however,  in  view  of  your  office  decision 
relative  to  the  stated  second  class  of  mining  claims  shown  to  have 
existed  within  the  limits  of  the  townsite  at  the  date  of  the  entry  thereof, 
that  what  has  been  said  on  the  subject  of  valid  mining  claims  existing 
within  said  limits,  but  not  applied  for,  at  the  date  of  the  townsite 
entry,  applies  with  equal  force  to  all  unpatented  mining  claims  within 
such  limits,  though  applications  therefor  may  have  been  filed  and 
entries  made  prior  to  said  townsite  entry.  Under  the  provisions  of  the 
statute  aforesaid  the  townsite  entry  and  patent  can  not  interfere  with 
the  rights  of  such  mineral  applicants,  or  entrymen  as  the  case  maybe, 
any  more  than  such  entry  and  patent  could  interfere  with  the  rights  of 
mineral  claimants  prior  to  application  or  entry,  and  there  would  seem 
to  be  no  good  reason  why  such  applications  or  entries  may  not  be  car- 
ried to  patent,  upon  proi)er  proofs  in  support  thereof,  the  same  as  claims 
of  the  third  and  fourth  classes  mentioned  in  your  office  decision  not- 
withstanding the  townsite  entry  or  patent. 

The  townsite  entry,  however,  in  so  far  as  it  embraces  lands  previously 
patented  should  be  amended  so  as  to  exclude  therefrom  all  such  pat- 
ented lands,  as  held  in  your  said  office  decision.  In  this  respect  and 
also  in  so  far  as  said  decision  dismisses  the  protest  filed  by  Uulings, 
the  same  is  hereby  affirmed.  In  other  respects  said  decision  is  modi- 
fled  to  conform  to  the  views  herein  expressed. 
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SIMULTANEOUS  CONTESTS— RIGHT  TO  HIGHEST  BIDDER. 

Wbimeb  v.  Scoffin. 

An  applicant  for  the  right  of  contesting  an  entry,  who  does  not  give  his  proper  post- 
office  address,  will  not  be  heard  to  complain  that  he  was  not  notified  that  the 
right  of  contest  wonld  be  awarded  to  the  highest  bidder. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  July  12,  1899.  (G,  0.  R.) 

This  case  involves  a  controversy  between  Henry  Weimer  and  Charles 
B.  Scoffin  as  to  which  has  the  better  right  to  proceed  under  his  contest 
filed  against  the  unknown  heirs  of  John  Harkness,  deceased,  who,  May 
16, 1892,  made  homestead  entry  for  the  SW.  J  of  the  SE.  J  and  the  S.  ^ 
of  the  SW.  i,  sec.  4,  and  the  NW.  J  of  the  NW.  J,  sec.  9,  T.  28  N.,  R.  6 
W.,  Helena,  Montana. 

It  appears  that  Weimer  and  Scoffin  sent,  through  the  mail,  their 
re^ective  contest  affidavits,  each  alleging,  substantially,  the  same 
cause  of  action — namely,  the  death  of  the  entryman,  and  that  the 
unknown  heirs  had,  for  a  period  of  more  than  six  months  next  pre- 
ceding the  date  of  their  affidavits,  abandoned  the  land,  &c. 

The  contest  affidavits  appear  to  have  been  received  at  the  local  office 
at  the  same  time,  and  were  each  filled  at  10:30  a.  m.,  April  29^  1897. 
Under  the  rule  announced  in  Nichols  et  at,  v,  Darroch,  14  L.  D.,  506, 
the  register  and  receiver,  April  30,  1897,  notified  both  applicants,  by 
registered  letter,  addressed  to  Dupuyer,  Montana,  the  post-office  near- 
est the  land  in  question,  that  they  would,  on  Friday,  May  21, 1897,  at 
ten  o'clock  a.  m.,  offer  to  the  highest  bidder  the  right  to  contest  said 
entry,  and  that  bids  would  be  entertained  from  the  applicants  only. 
On  the  day  so  fixed,  Scoffin  did  not  appear,  and  the  right  of  contest 
was  awarded  to  Weimer  on  his  bid  of  $1.00.  Notice  was  had  bj'^  publi- 
cation, and  the  hearing  set  for  July  12,  1897,  the  testimony  to  be  sub* 
mitted  before  C.  E.  Trescott,  U.  S.  Commissioner,  on  July  8,  1897. 

Testimony  was  taken,  showing  the  death  of  the  entryman,  October 
26, 1896;  that  the  tract  had  never  been  cultivated,  and  that  the  only 
improvement  thereon  was  a  small  log  cabin.  It  appears  that  Scoffin 
did  not  receive  the  notice  of  his  right  to  bid  until  May  28,  1897.  July 
2, 1897,  he  filed  an  affidavit,  stating  that  the  reason  he  did  not  receive 
said  notice  was  because  it  was  not  sent  to  his  post-office  address;  he 
asked  that  the  local  officers  reconsider  their  action  and  again  offer  for 
sale  the  right  to  contest  the  entry. 

The  register  and  receiver,  July  7, 1897,  notified  both  parties  by  regis- 
tered letters  that  the  motion  to  reconsider  would  be  entertained,  and 
that  the  right  to  contest  the  entry  would  again  be  offered  to  the  high- 
est bidder  on  August  20, 1897.  From  that  action  Weimer,  August  18, 
1B97,  appealed.  Scoffin  alone  appeared  on  the  day  fixed,  and  bid 
•10.00. 
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Your  office,  November  3, 1897,  held  that  Scoffin's  failure  to  receive 
notice  of  the  first  sale  was  due  to  his  own  uegligence,  and  that  the 
register  and  receiver  erred  in  setting  a  second  day  for  bidding.  Wei- 
mer's  contest  was  remanded  for  new  hearing  for  insufficient  notice,  and 
Scoffin's  contest  was  held  subordinate  thereto. 

You  office,  February  15, 1898,  denied  Scoffin's  motion  for  review,  and 
his  appeal  brings  the  case  to  this  Department. 

It  was  clearly  Scoffin's  fault  that  he  did  not  get  the  notice  sent  to 
him  of  his  right  to  bid.  He  does  not  claim  that  his  contest  affidavit 
was  accompanied  by  a  letter  of  transmittal  giving  his  proper  post-office 
address,  and  the  affidavit  itself  simply  bears  upon  its  face  his  own  name 
as  "of  Teton  county.  State  of  Montana;"  the  notice  was  addressed  in 
his  name  to  Dupuyer,  Montana,  that  being  within  the  county  named  by 
him  and  the  nearest  post-office  to  the  land.  His  failure  to  have  the 
notice  sent  to  his  proper  address,  which  appears  to  have  been  Pondera, 
Montana,  was  due  entirely  to  his  own  carelessness  or  neglect.  Weimer, 
on  the  other  hand,  gave  his  proper  address,  and  received  and  acted  t>n 
the  notice;  he  bid  for  and  obtained  the  right  to  contest  the  entry,  and 
thereafter,  at  no  inconsiderable  expense,  prosecuted  his  contest 

The  decision  appealed  from  is  affirmed. 


RAILROAD  GRANT— PATEXTEE-SrCCESSOR  IN  INTEREST. 

Union  Pacific  E.  R.  Co. 

DirectioDB  given  that  hereafter  patents  shall  issue  to  the  ''Union  Pacific  Railroad 
Company,"  as  the  successor  in  interest  of  the  Union  Pacific  Railway  Company, 
for  any  lands  which  the  latter  company  was  entitled  to  under  the  grants  of  July 
1,  1862,  and  July  2,  1864,  on  account  of  the  cuuKtruction  of  the  main  line  of  the 
Union  Pacific  railroad. 

Secretary  Hitchcoclc  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  July  lOy  1899.  (V.  B.) 

On  June  7, 1899, the  attorney  for  "  Union  Pacific  Railroad  Company'' 
filed  a  petition  and  exhibits  in  this  Department  praying  that  an  order 
be  entered  requiring  and  directing  that,  on  the  payment  of  the  proper 
fees  and  charges,  patents  be  issued  to  said  company  for  all  the  lands 
heretofore  granted  to  and  earned  by  '''The  Union  Pacific  Railroad  Com- 
pany "  under  the  provisions  of  the  acts  of  Congress  of  July  1, 1862  (12 
Stat.,  489),  and  of  July  2,  1864  (13  Stat.,  356),  of  which  lands  petitioner 
claims  to  have  become  owner  by  virtue  of  sales  and  conveyances  made 
in  pursuance  of  decrees  rendered  in  causes  pending,  respectively,  in 
the  circuit  courts  of  the  United  States  for  the  districts  of  Nebraska, 
Colorado,  Wyoming  and  Utah. 

The  exhibits  filed  with  the  petition  consist  of  certified  copies  of  the 
records  in  the  respective  cases  referred  to,  and  also  a  certified  copy  of 
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the  articles  of  incorporation,  ander  the  laws  of  Utah,  of  said  <<  Union 
Pacific  Railroad  Company."  From  these  records  it  appears  that  under 
certain  foreclosure  proceedings  at  the  instance  of  a  mortgagee  of  <<The 
Union  Pacific  Railroad  Company,"  The  Kansas  Pacific  Railway  Com- 
pany and  the  Denver  Pacific  Railway  and  Telegraph  Company,  the 
right,  title,  and  interest  of  the  said  '*The  Union  Pacific  Railway  Com- 
pany" in  and  to  the  lands  granted  by  the  said  acts  of  Congress  to  aid 
in  the  construction  of  the  Union  Pacific  Railroad,  main  line,  were  duly 
sold  and  conveyed  to  the  petitioner  company,  which  under  its  articles 
of  incorporation  is  competent  to  purchase  said  property. 

In  view  of  said  sale  and  transfer  and  of  the  further  fact  that  the  sub- 
sidy debt  due  the  government  on  account  of  the  main  line  of  the  Union 
Pacific  Railroad,  has  been  paid,  as  shown  by  departmental  letter  of 
February  12,  1898  (Book  M.  367,  p.  247),  no  reason  appears  for  denying 
the  application  of  the  petitioner,  and  it  is  accordingly  granted. 

You  will  hereafter  issue  patents  to  said  '^  Union  Pacific  Railroad  Com- 
pany," the  successor  in  interest  of  the  Union  Pacific  Railway  Company, 
for  any  lands  which  the  latter  company  was  entitled  to  under  the  con- 
gressional grants  aforesaid  on  account  of  the  construction  of  the  main 
Une  of  the  Union  Pacific  Railroad. 

Herewith  are  sent  to  you  said  petition  and  the  papers  accompanying 
the  same,  to  be  placed  in  the  files  of  your  office,  and  you  will  notify  the 
resident  counsel  of  the  petitioner  of  the  conclusion  herein  reached. 


RAILROAD  GRANT—MINKRAL  C  LAI M ANT— NOTICE  OF  HEARING. 

McCloud  V  Central  Pacific  R.  R.  Co. 

The  publication  and  posting  oi'  a  notice  of  a  hearing  ordered  on  the  application  of 
a  mineral  claimant,  to  determine  the  character  of  a  tract  of  land  retnrned  as 
agricaltnral.  and  listed  as  part  of  an  odd  numbered  section  within  the  primary 
limits  of  a  railroad  grant,  is  not  sufficient  notice  to  the  company  of  said  hearing. 

Secretary  Hitchcock  to  tlie  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  rJuly  13j  1899.  (G.  B.  G.) 

The  land  involved  in  this  case  is  lot  2  of  the  S W.  \  of  Sec.  15,  T.  12  N., 
R.  8  E.,  Sacramento,  California,  and  is  within  the  primary  limits  of-the 
grant  made  to  the  Central  Pacific  Railroad  Company  by  the  acts  of 
July  1,  1862  (12  Stat.,  489),  and  July  2, 18r>4  (13  Stat.,  356). 

Your  office  erroneously  reports  that  this  tract  was  returned  as  min- 
eral land,  and  an  examination  of  the  field  notes  of  survey  and  the 
plats  thereof  on  file  in  the  surveying  and  mineral  divisions  of  your 
office  discloses  that  it  was  returned  as  agricultural  land  by  the  sur- 
veyor-general of  California,  July  22, 1871.  May  10, 1884,  the  company 
filed  a  list,  No.  16,  embracing  this  tract,  and  also  applied  to  the  local 
officers  for  a  hearing,  at  which  to  show  that  said  supposed  mineral 
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retarn  was  erroneous.  A  hearing  was  ordered,  which  was  had,  July 
27, 1885,  the  scope  of  the  inquiry  extending  to  other  tracts  of  land 
which  had  in  fact  been  returned  as  mineral  land.  As  a  result  of  that 
hearing  the  local  oilQcers  found  from  the  evidence  that  the  tract  above 
described  was  non-mineral  in  character. 

Before  the  matter  was  taken  up  for  consideration  in  your  office,  J.  G. 
McCloud  applied  for  another  hearing  as  to  the  character  of  the  laud, 
and  in  his  petition  in  support  thereof  alleged  that  on  March  16,  1895, 
he  entered  upon  and  located  a  certain  quartz  mining  claim,  therein 
described,  and  known  as  the  Big  Lead  Quartz  Mine,  and  caused  notice 
of  location  to  be  posted  thereon  and  a  copy  of  said  notice  to  be  recorded 
in  the  recorder's  office  of  Placer  county,  California;  that  immediately 
after  entering  upon  said  claim  he  sunk  a  shaft  thereon  to  a  depth  of 
about  fifty  feet,  and  that  as  a  result  of  said  exploration  he  has  discov- 
ered and  developed  a  well  defined  ledge  of  mineral  bearing  quartz, 
which  can  be  worked  at  large  profit.  June  1, 1896,  the  local  officers 
were  directed  by  your  office  to  allow  tlie  mineral  claimant  a  hearing. 

The  local  officers  issued  notice  of  a  hearing  to  be  held  July  27,  1896, 
and  the  notice  was  published  in  a  newspaper  from  June  10,  1896,  to 
July  24,  189(>,  and  a  copy  thereof  was  posted  in  the  local  office  during 
such  period  of  publication.  (See  instructions  of  July  9, 1894, 19  L.  D., 
21,  and  regulation  110  of  mining  regulations  approved  December  10, 
1891.) 

The  railroad  company  was  not  served  personally  with  notice  of  the 
hearing.  After  the  issuance  of  notice,  one  Gomes  applied  to  intervene, 
claiming  ownership  of  the  tract  in  controversy  by  purchase  from  the 
railroad  company.  By  stipulation  of  counsel  for  Gomes  and  counsel 
for  the  mineral  claimant,  a  continuance  was  had  until  August  25, 1896. 
It  appears  also  that  counsel  for  Gomes  announced  to  the  register  and 
receiver  that  he  represented  the  Central  Pacific  liailroad  Company, 
but  he  does  not  appear  to  have  filed  a  written  appearance  on  behalf  of 
the  company.  A  hearing  was  had,  and  October  12,  1896,  the  local 
officers  decided  that  the  ground  included  in  the  Big  Lead  mining  loca- 
tion is  mineral  in  character  and  more  valuable  for  the  mineral  it  con- 
tained than  for  agricultural  purposes,  and  recommended  that  the 
company's  list  No.  16  be  canceled  as  to  the  conflict.  Tue  attorneys  who 
appeared  at  the  hearing  were  notified  of  that  decision,  but  no  appeal 
was  taken.  The  record  was  transmitted  for  final  action,  and,  January 
26,  1897,  your  office  considering  the  matter  held  that  the  conclusion 
reached  by  the  local  officers  was  undoubtedly  correct  as  to  the  charac- 
ter of  the  land,  but  further  held  that  the  company  having  a  pending 
list,  which  included  the  land  involved,  should  have  had  personal  notice 
of  the  hearing,  and  it  was  directed  that  the  local  officers  notify  the 
company  that  it  would  be  allowed  sixty  days  to  show  cause  why  their 
recommendation  should  not  be  concurred  in  and  list  No.  16  canceled  to 
the  extent  of  the  conflict  with  said  mineral  claim,  and  that,  in  the 
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absence  of  a  showing,  such  action  would  be  taken  without  further 
notice.  On  receipt  of  this  notice  the  company  represented  to  your 
office  that  it  had  had  no  notice  of  the  hearing,  and  showed,  by  the  oath 
of  the  general  land  agent  of  the  company  and  by  the  oath  of  the  gen- 
eral attorney  in  charge  of  the  land  matters  in  which  the  road  is  inter- 
ested, that  the  attorney  who  assumed  to  represent  the  company  at  said 
hearing  was  without  authority  to  represent  it  in  the  matter. 

Thereupon  your  office,  September  15, 1897,  remanded  the  case  for  a 
new  hearing. 

The  mineral  claimant  appealed  to  the  Department  from  this  decision, 
and  the  company  has  filed  a  motion  to  dismiss  the  appeal. 

The  question  raised  by  the  appeal  and  motion  to  dismiss  is  an  impor- 
tant one.  The  land  in  controversy  being  an  odd  numbered  section 
within  the  primary  limits  of  the  grant  to  the  Central  Pacific  Eailroad 
Company,  the  title  thereto  passed  to  that  company  under  the  grant  at 
the  date  of  the  definite  location  of  its  road,  unless  the  land  is  shown 
to  be  mineral  in  character.  The  company  was  entitled  to  notice  of  the 
hearing  liad  in  this  case,  because  it  was  and  is  a  claimant  of  record 
for  the  land  involved.  The  publication  and  posting  of  the  notice  of 
the  hearing  held  July  27,'  1896,  was  not  sufficient  notice  to  the  com- 
pany; nor  was  notice  waived  by  the  appearance  of  an  attorney  who 
was  not  authorized,  either  generally  or  specially,  to  re[)resent  the  com- 
pany in  that  matter.  The  company  was  entitled  to  be  represented  by 
counsel  of  its  own  choosing. 

The  land  had  been  returned  by  the  surveyor-general  as  of  a  class 
subject  to  the  operation  of  the  company's  grant,  and  the  company  had 
demonstrated  at  a  hearing,  ordered  because  of  a  misapprehension  as 
to  the  character  of  that  return,  that  the  return  in  fact  made  by  the 
surveyor- general  was  correct,  and  that  the  laud,  so  far  as  then  known, 
was  agricultural  land,  and  it  is  believed  that  the  company  is  entitled^ 
both  in  law  and  equity,  to  be  further  heard  before  a  final  determination 
of  the  merits  of  the  controversy. 

The  motion  to  dismiss  the  appeal  herein  is  allowed,  and  your  office 
will  carry  into  effect  the  decision  a])pealed  from. 


Al»PI.ICATIOX  TO  ENTER-CIL^VNC'ELLATION. 

Circular. 

Commissioner  Hermann  to  registers  and  receivers^  July  14,  1899. 

In  accordance  with  departmental  instruction  in  the  case  of  John 
Stewart  v,  Minnie  S.  Peterson  (28  L.  D.,  615),  it  is  hereby  directed  that 
no  application  will  be  received,  or  any  rights  recognized  as  initiated 
by  the  tender  of  an  application  for  a  tract  embraced  in  an  entry  of  rec- 
ord, until  said  entry  has  been  canceled  upon  the  records  of  the  local 
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office.  Thereafter,  aud  until  the  period  accorded  a  saccessfal  contestant 
Las  expired,  or  he  has  waived  his  preferred  right,  applications  may  be 
received,  entered,  and  held  subject  to  the  rights  of  the  contestant,  the 
same  to  be  disposed  of  in  the  order  of  filing  upon  the  expiration  of 
the  period  accorded  the  successful  contestant  or  upon  the  filing  of  his 
waiver  of  his  preferred  right. 

Cancellation  of  entries  should  be  promptly  noted  upon  your  records 
upon  receipt  of  instructions  by  this  office  to  that  effect. 

Approved, 

E.  A.  Hitchcock, 

Secretary. 


SETTLEMEVT  RIGirT— UXSURVEYED  LAND— ADVERSE  CLAIM. 

Northern  Pacific  E.  E.  Co.  et  al.  v.  MoCabe. 

Priority  of  settlement  on  unsiirveyed  land  mast  be  followed  by  the  maintenance  of 
residence,  and  the  timely  assertion  of  right,  to  operate  as  a  bar  to  the  acqaisi- 
tiou  of  an  adverse  settlement  claim. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  ^  July  Ji,  1899.  (F.  W.  C.) 

With  your  office  letter  of  November  10,  1897,  were  forwarded  appeals 
by  the  Northern  Pacific  Eailroad  Company  and  John  B.  Brown  from 
your  office  decision  of  January  29,  1897,  involving  the  NE.  J  of  the 
S  W.  J  and  lots  12  and  13,  Sec.  1,  and  lots  9  and  16,  Sec.  2,  T.  14  N.,  E. 
23  W.,  Missoula  land  district,  Montana,  in  which  the  claim  of  the  rail- 
road company  to  the  tract  within  the  odd-numbered  section  was  rejected, 
and  the  homestead  entry  by  John  B.  Brown  covering  the  entire  tract 
was  held  for  cancellation  with  a  view  of  allowing  the  application  of 
Jane  McCabe  to  make  homestead  entry  of  said  land. 

In  view  of  the  provisions  of  the  act  of  July  1,  1898  (30  Stat.,  620), 
it  is  unnecessary  to  consider  this  case  so  far  as  it  affects  the  railroad 
claim  to  the  tract  within  the  odd-numbered  section,  because  the  facts 
in  the  case  bring  it  within  said  act  and  the  regulations  issued  there- 
under, aud  it  but  remains  to  determine  the  respective  rights  of  Brown 
and  McCabe  under  their  entry  and  application  covering  this  land. 

The  township  plat  was  filed  in  the  local  office  July  26, 1895.  On 
September  26,  1895,  John  B.  Brown  filed  preemption  declaratory  state- 
ment covering  the  entire  land  here  in  controversy,  and  on  December  9, 
following,  made  homestead  entry  thereof. 

In  accordance  with  published  notice  he  made  final  proof  January  20, 
1896,  in  which  it  was  shown  that  he  established  actual  residence  upon 
the  land  in  January,  1891,  which  he  had  maintained  to  the  date  of  his 
offer  of  proof,  and  that  he  had  placed  improvements  upon  the  land  to 
the  value  of  about  $1,000. 
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On  April  11, 1896,  Jane  McGabe  presented  to  the  local  office  her 
homestead  application  covering  the  same  land,  which  was  rejected  for 
conflict  with  the  entry  by  Brown;  from  which  action  she  appealed,  and 
by  your  office  letter  of  June  13, 1896,  a  hearing  was  ordered  upon  her 
allegation  of  settlement  antedatiug  the  allowance  of  Brown's  application. 

After  reviewing  the  testimony  offered  at  this  hearing  at  some  length, 
the  local  officers  in  their  opinion  make  the  following  findings  of  fact: 

Jane  McCabe,  who  was  qualified  to  make  entry,  settled  upon  the  land  in  1871  and 
continaed  to  reside  there  until  1889,  and  dnring  that  time  she  placed  improvements 
on  the  land  of  the  value  of  several  hundred  dollars.  In  the  year  of  1889,  on  account 
of  sickness,  she  left  the  premises  and  went  to  her  daughter's  home  in  an  adjoining 
county,  a  distance  of  about  ninety  miles  from  this  land,  where  she  has  ever  since 
remained.  When  she  left  the  premises  part  of  her  household  effects  were  taken  with 
her  and  part  of  them  stored  with  a  neighbor  in  the  vicinity  of  the  land.  Her  live 
stock  was  subsequently  removed  from  the  place  and  disposed  of.  She  has  not  seen 
the  land  since  leaving  in  1889. 

In  1891  John  B.  Brown,  the  claimant,  settled  upon  this  land  and  has  continued 
to  reside  there  from  that  date.  He  has  placed  improvements  on  the  laud  of  the  value 
of  several  hundred  dollars. 

The  local  officers  recommended  that  McCabe's  contest  be  dismissed 
because  she  failed  to  tender  an  application  or  to  initiate  a  contest  within 
ninety  days  from  the  date  the  land  became  subject  to  entry,  but,  in 
conclusion,  state  in  their  decision : 

We  do  not  desire  to  be  understood  as  saying  that  the  result  of  this  contest  would 
be  different  had  the  contest  been  initiated  within  ninety  days  after  the  land  became 
subject  to  entry,  for  it  will  be  remembered  that  for  seven  years  contestant  has  been 
absent  from  the  land,  and  for  more  than  five  years  claimant  has  been  in  peaceable 
possession  of  the  same.  This,  however,  only  raises  a  question  that  is  not  properly 
before  us  for  decision. 

Upon  appeal,  your  office  decision  of  January  29, 1897,  reversed  the 
decision  of  the  local  officers  as  between  Brown  and  McCabe,  holding, 
in  effect,  that  as  Brown  at  the  time  of  his  settlement  was  aware  of  the 
improvements  placed  upon  the  land  by  McCabe,  and  of  her  claim 
thereto,  and  was  further  advised  thereof  shortly  after  making  his 
settlement,  such  notice  x>revented  him  from  making  lawful  claim  to 
the  land  as  against  McGabe.  In  support  thereof  reference  is  made  to 
the  departmental  ruling  in  the  case  of  Keeler  v.  Landry  (22  L.D.,  465). 
From  said  decision  Brown  has  appealed  to  this  Department. 

In  the  decision  in  the  case  of  Keeler  i\  Landry,  supra,  the  facts  are 
not  set  out.  The  decision  of  your  office  holding  for  cancellation  the 
homestead  entry  of  Landry  is  affirmed  because,  as  stated  in  said  deci- 
sion, *^an  the  facts  in  the  case  at  bar,  taken  together,  warrant  the 
conclusion  reached  by  your  office."  The  decision  in  said  case  will  not 
be  recognized  as  controlling  the  case  under  consideration. 

In  this  case  the  record  does  not  disclose  any  act  of  violence  or  fraud 
upon  the  part  of  Brown  in  the  initiation  or  maintenance  of  his  claim 
to  this  land.  At  the  time  of  his  settlement  in  1891,  while  it  was  appar- 
ent that  the  land  had  been  occupied  and  improved  by  others  prior  to 
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his  settlemeut,  yet  the  laud  was  at  that  time  unsarveyed  and  so 
remained  for  a  number  of  years  after  his  settlement.  It  is  true  the 
record  shows  that  McCabe  settled  upon  this  land  as  early  as  1871,  and 
with  the  exception  of  a  few  periods  of  absence  due  to  sickness,  main- 
tained her  residence  upon  the  land  until  1889,  when,  due  to  her  condi- 
tion of  mind  and  body,  she  was  forced  to  leave  the  land  and  was  not 
in  condition  to  return  to  and  reside  upon  the  land  even  at  the  date  of 
the  hearing.  During  her  residence  upon  this  land  she  married,  but,  as 
shown  by  the  record,  her  husband  afterwards  deserted  her.  Two  years 
elapsed,  however,  after  she  left  the  land,  before  Brown  made  settle- 
ment thereon,  and  during  this  time  no  repairs  had  been  made  of  the 
improvements  upon  the  land.  It  will  not  be  held,  therefore,  even  if 
Brown  be  charged  with  full  notice  of  McCabe's  claim,  that  such  claim 
prevented  his  initiating  an  adverse  claim  to  the  land  under  the  settle- 
ment laws.  His  compliance  with  law  since  settlement  evidences  his 
good  faith  in  the  matter,  and,  in  view  of  the  period  that  elapsed  before 
assertion  of  McCabe's  claim  by  a  proceeding  in  the  local  land  office,  it 
is  held  that  Brown  has  the  superior  claim  to  the  land,  and  your  office 
decision  is,  to  this  extent,  reversed,  and  in  the  disposition  of  this  case 
under  the  provisions  of  the  act  of  July  1,  1898,  supra,  in  advising  the 
settler  of  his  right  of  election  and  transfer,  the  claim  of  Brown  will 
be  recognized  as  the  claim  conflicting  with  that  of  the  railroad  com- 
pany under  its  grant. 


haw^vhan  islands— public  l.ands-militauy'^  reservation. 

Opinion. 

The  government  lands  of  the  Republic  of  Hawaii,  ceded  to  the  United  States,  are  by 
the  tenns  of  the  joint  resolution  of  July  7,  1898,  a  part  of  the  territory  thereof, 
and  though  not  subject  to  disposition  under  existing  laws,  are,  as  the  property 
of  the  government,  public  lauds  of  the  United  States. 

The  President  of  the  United  States,  in  the  exercise  of  his  general  authority,  may, 
under  the  provisions  of  said  joint  resolution,  reserve  for  military  purposes  pub- 
lic lands  in  the  Hawaiian  Islands. 

AHsistant  Attorney-General  Van  Devanter  to  the  Secretary  of  the  Interior^ 

July  17,  1899.  (W.  0.  P.) 

The  Acting  Secretary  of  War  has  recommended  to  the  President 
that  certain  tracts  of  government  lands  in  Oahu,  Hawaiian  Islands,  be 
set  aside  for  military  purposes  and  declared  military  reservations,  sub- 
ject to  any  outstanding  leases  thereof.  This  recommendation  was 
referred  to  you  with  request  for  report  as  to  whether  it  meets  with  the 
approval  of  this  Department.  You  have  referred  the  matter  to  me  "for 
opinion  as  to  whether  under  the  joint  resolution,  approved  July  7, 1898, 
the  within  described  lands  can  be  set  aside  by  the  President  for  the 
purpose  indicated." 
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The  joint  resolution  of  Joly  7, 1898  (30  Stat.,  750),  recites  in  the  pre- 
amble the  cession  by  the  government  of  the  Republic  of  Hawaii  to  the 
United  States  of  all  rights  of  sovereignty  over  the  Hawaiian  Islands 
and  the  absolute  fee  and  ownership  of  all  public,  government  or  crown 
lands,  and  all  other  public  property,  and  then  it  is  declared  that  said 
cession  is  accepted,  ratified  and  confirmed,  and  said  Islands  are  declared 
annexed  as  a  part  of  the  territory  of  the  United  States.  In  regard  to 
the  public  lands  it  is  provided  as  follows: 

The  exiHting  laws  of  the  United  States  relative  to  public  lands  shall  not  apply  to 
such  lands  in  the  Hawaiian  Islands;  but  the  Congress  of  the  United  States  shall 
enact  special  laws  for  their  management  and  disposition:  Provided^  That  all  leve- 
niie  from  or  proceeds  of  the  same,  except  as  regards  saeh  part  thereof  as  may  be 
used  or  ocenpied  for  the  civil,  military,  or  naval  purposes  of  the  United  States,  or 
niny  be  assif^^ued  for  the  nse  of  the  local  government,  shall  be  used  solely  for  the 
iieiiefit  of  the  inhabitants  of  the  Hawaiian  Islands  for  educational  and  other  public 
purposes. 

It  is  farther  declared  that  until  Congress  shall  provide  for  the  gov- 
ernment of  such  Islands  the  civil,  judicial,  and  military  powers  exer- 
cised by  the  officers  of  the  existing  government  in  said  Islands  shall  be 
vesteil  in  such  person  and  exercised  in  such  manner  as  the  President 
of  the  United  States  shall  direct. 

These  lauds  became  the  property  of  the  United  States  by  the  terms 
of  the  cession  and  annexation  of  the  Islands  and  as  such  may  be  dis- 
posed of  only  under  the  direction  of  Congress.  The  resolution  declaring 
the  annexation  specifically  says  that  Congress  shall  enact  special  laws 
for  the  management  and  disposition  of  these  lands,  but  at  the  same 
time  recognizes  the  necessity  of  using  a  part  of  such  lands  for  the  civil, 
mihtary  and  naval  purposes  of  the  United  States.  While  there  is  no 
specific  statutory  authority  empowering  the  President  to  reserve  lands 
of  the  United  States  for  military  purposes,  yet  the  right  to  direct  the 
use  of  such  lands  for  public  puri^oses,  including  military,  has  been 
asserted  by  this  Department  in  numerous  instai^ces,  and  has  been 
expressly  recognized  by  the  courts  and  inferentially  by  various  acts  of 
Congress.    In  Grisar  t?.  McDowell  (6  Wall.,  363-381),  Justice  Field  said : 

From  an  early  period  in  the  history  of  the  government  it  has  been  the  practice  of 
the  President  to  order  from  time  to  time,  as  the  exigencies  of  the  public  service 
required,  parcels  of  land  belonging  to  the  United  States  to  be  reserved  from  sale  and 
set  apart  for  public  uses. 

The  land  involved  there  had  been  reserved  for  military  purposes.  In 
an  opinion  rendered  October  15,  1853  (0  Op.  Att'y  Gen.,  157),  Attorney 
General  Cushing  uses  the  following  language: 

In  general,  the  decision  as  to  the  quantity  of  land  to  be  reserved  for  public  use, 
and  the  places  where  to  be  located,  rests  in  the  discretion  of  the  PreHident,  subject  to 
such  regulations  as  Congress  may  from  time  to  time  make,  either  as  to  the  particular 
public  use  or  the  quantity  capable  of  reservation  therefor,  or  as  to  the  disposal,  for 
private  use,  of  the  whole  or  any  part  of  •that  which  may  have  been  set  apart  for 
public  use. 
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In  liis  opinion  of  July  15,  1881  (17  Op.  Att'y  Gen.,  160),  Attorney 
General  MacVeagli  said : 

That  the  President  has  power  to  reserve  from  sale  and  to  set  apart  for  public  uses 
such  portions  of  the  public  domain  as  are  required  by  the  exigencies  of  the  public 
service  to  be  appropriated  to  those  uses  is  too  well  established  to  admit  of  doubt. 

And  again  he  said : 

It  should  be  borne  in  mind  that  the  power  of  the  President  here  referred  to  is 
recognized  by  Congress  (Grisar  r.  McDowell,  aupra,).  Such  recognition  is  equivalent 
to  a  grant.  Hence,  in  reserving  and  setting  apart  a  particular  piece  of  land  for  a 
special  public  use,  the  President  must  be  regarded  as  acting  by  authority  of  Con- 
gress, and  unless  this  is  so  restricted  as  not  to  extend  to  land  covered  by  a  pre- 
emption filing  (and  I  am  not  aware  of  any  restriction  of  that  sort)  I  do  not  see  why 
such  land  may  not  be  as  efiectually  reserved  and  set  apart  by  the  President  there- 
under as  by  direct  action  of  Congress. 

In  Lis  opinion  of  July  31,  1889  (19  Op.  Att'y  Gen.,  370),  Attorney 
General  Miller,  after  discussing  certain  legislation  which  limited  the 
quantity  of  land  to  be  included  in  reservations  for  military  purposes  in 
the  Territory  of  Oregon,  said  that  the  validity  of  the  Executive  order 
then  under  consideration  rested  not  on  the  statute  referred  to  but  on  a 
long-established  and  long- recognized  power  in  the  President  to  with- 
hold from  sale  or  settlement  at  discretion  portions  of  the  public  domain, 
said : 

This  power  Congress  recognizes  iu  the  legislation  above  discussed,  which  does  not 
grant  any  such  power,  but  only  seeks  to  restrict  one  already  existing.  When  Con- 
gress creates  an  exception  from  a  power,  it  necessarily  affirms  the  existence  of  such 
power,  and  hence  the  well  known  axiom  that  the  exception  proves  the  rule. 

There  can  be  no  doubt  as  to  the  general  authority  of  the  President 
to  direct  the  use  of  such  of  the  lands  of  the  United  States  as  may  in 
his  opinion  be  necessary  therefor,  for  military  purposes.  The  lands 
here  in  question  are  the  property  of  the  United  States,  and  under  the 
joint  resolution  of  Jnly  7,  1898,  supra^  a  part  of  the  territory  thereof. 
They  are  not  subject  to  disposition  and  sale  under  the  existing  laws  of 
the  United  States  relative  to  public  lauds,  but  they  are  public  lands  in 
that  they  are  the  property  of  the  government.  In  fact,  they  are  spoken 
of  in  said  joint  resolution  as  public  lands.  The  phrase  "  such  lands  in 
the  Hawaiian  Islands''  can  refer  only  to  public  lauds. 

That  Congress  recognized  that  some  of  the  lands  thus  acquired  by 
the  United  States  would  be  reserved  for  military  and  other  public  pur- 
poses, is  shown  by  the  provision  excepting  lands  so  used  from  the  pro- 
vision that  all  revenue  derived  from  the  public  lands  should  be  used 
solely  for  the  benefit  of  the  inhabitants  of  said  Ivslands.  The  Presi- 
dent has  authority  to  designate  such  lands  as  may  be  necessary  for 
military  purposes  not  by  virtue  of  any  express  law  relating  to  the 
public  lands  but  by  virtue  of  a  long  recognized  power  in  him,  and 
hence  the  provision  that  "  the  existing  laws  of  the  United  States  rela- 
tiv^e  to  public  lands  shall  not  apply  to  such  lands  in  the  Hawaiian 
Islands"  should  not  be  considered  as  intended  to  prohibit  the  exercise 
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of  this  power  with  respect  to  these  LiDds.  Such  a  prohibition  mi^ht 
and  probably  would  prove  a  very  serious  obstacle  to  the  proper  con- 
duct of  afi'airs  in  those  Islands  during  the  time  that  must  necessarily 
elapse  before  provision  can  be  made  by  Congress  for  the  government 
thereof. 

After  a  careful  consideration  of  this  matter,  I  am  of  opinion,  and  so 
advise  you,  that  said  lands  '*  can  be  set  aside  by  the  President  for  the 
purpose  indicated." 

Approved,  July  17, 1899, 
E.  A.  Hitchcock, 

Secretary. 


RAILRO^VD  LANDS-BONA  FIDE  PURCHASER- ACT  OF  FEBRUARY  12, 1800. 

Kay  et  al.  v.  Gross. 

The  act  of  February  12,  1896,  amendatory  of  section  4,  act  of  March  3,  1887,  has  no 
application  in  the  matter  of  issning  patents  to  bona  fide  purchasers,  or  making 
demand  of  the  company,  where  the  contracts  in  question  are  fuUy  completed 
prior  to  the  passage  of  said  act. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  July  20j  1899.  (F.  W.  C.) 

The  Department  is  in  receipt  of  your  office  letter  of  May  11,  last, 
relating  to  departmental  decision  of  December  22,  1898,  in  the  case  of 
Eay  et  ah  v.  Gross  (27  L.  D.,  707),  in  which  Gross  was  held  to  be  a  bona 
fide  purchaser,  through  mesne  conveyances  from  the  Mobile  and  Girard 
Railroad  Company,  of  certain  described  lands  within  the  limits  of  its 
grant,  and  raising  the  question  as  to  the  amount  of  the  demand  to  be 
made  of  the  railroad  company  upon  patenting  the  land  to  Gross  under 
the  fourth  section  of  the  act  of  March  3,  1887  (24  Stat.,  556),  under 
which  he  had  applied  for  patent. 

In  this  connection  you  state  that  Gross,  in  an  affidavit  furnished  in 
re8i)ouse  to  call  made  by  your  office,  swears  that  he  paid  to  Charles 
Ewing,  his  immediate  grantor,  at  the  rate  of  $2.50  per  acre  (in  cash 
and  its  equivalent)  for  these  lands,  but  that  ''no  money  was  paid  to  the 
railroad  company  by  Abraham  Edwards  its  immediate  vendee,  nor  was 
any  money  paid  by  Charles  Ewing  to  Edwards. 

The  fourth  section  of  the  act  of  March  3,  1887  (supra)  provides: 

That  as  to  all  lands,  except  those  mentioned  in  the  foregoing  section,  which  have 
been  so  erroneously  certified  or  patented  aH  aforesaid,  and  which  have  been  sold  by 
the  grantee  company  to  citizens  of  the  United  States,  or  to  persons  who  have 
declared  their  intention  to  become  such  citizens,  the  person  or  persons  so  piirclias* 
ing  in  good  faith,  his  heirs  or  assigns,  shall  be  entitled  to  the  land  so  purchased, 
upon  making  proof  of  the  fact  of  such  purchase  at  the  proper  laud- office,  witliiu 
such  time  and  under  such  rules  as  may  be  prescribed  by  the  Secretary  of  the  Inte- 
rior, after  the  grants  respectively  shall  have  been  adjusted;  and  patents  of  the 
United  States  shall  issue  therefor,  aud  shall  relate  back  to  the  date  of  the  original 
certification  or  patenting,  and  the  Secretary  of  the  Interior,  on  behalf  of  the  United 
States,  shall  demand  payment  from  the  company  which  has  so  disposed  of  such 
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lands  of  an  amouiit  eqnal  to  the  goverument  price  of  similar  lands ;  and  in  case  of 
neglect  or  refusal  of  such  company  to  make  payment  as  hereafter  specified,  within 
ninety  days  after  the  demand  shall  have  been  made,  the  Attorney-General  shall 
cause  suit  or  suits  to  be  brought  against  such  company  for  the  said  amount:  Pro- 
videdf  That  nothing  in  this  act  shall  prevent  any  purchaser  of  lands  erroneously 
withdrawn,  certified,  or  patented  as  aforesaid  from  recovering  the  purchase-money 
therefor  from  the  grantee  company  less  the  amount  paid  to  the  United  States 
by  such  company,  as  by  this  act  required.  And  provided,  That  a  mortgage  or  pledge 
of  said  lands  by  the  company  shall  not  be  considered  as  a  sale  for  the  purpose  of 
this  act,  nor  shall  this  act  be  eonstraed  as  a  declaration  of  forfeiture  of  any  portion 
of  any  land-grant  for  conditions  broken,  or  as  authorizing  an  entry  for  the  same,  or 
as  a  waiver  of  any  rights  that  the  United  States  may  have  on  account  of  any  breach 
of  said  conditions. 

The  provisions  of  tbis  section  will  govern  the  disposition  of  the  case 
under  consideration  both  in  the  matter  of  issuing  patent  to  Gross  and 
making  demand  of  the  railroad  company.  The  amendment  of  said  sec- 
tion by  the  act  of  February  12, 1896  (29  Stat.,  6),  can  have  no  applica- 
tion, because  it  does  not  appear  that  Edwards  and  tho^e  claiming 
through  him,  had  "paid  only  a  portion  of  the  purchase  price  to  the 
company;"  on  the  contrary,  the  considerations  for  the  transfer  from  the 
railroad  company  to  Edwards,  from  Edwards  to  Ewing  and  from  Ewing 
to  Gross  were  all  performed,  their  contracts  being  fully  executed  prior 
to  the  passage  of  said  act. 

You  will  be  governed  accordingly. 


KIGIFT  OF  WAY— .\BDITIONAL  STATIOX  GKOUND'*. 

Santa  Fe  Pacific  K.  R.  Co. 

A  homestead  entry  allowed  of  land  in  the  prior  actual  use  and  occupancy  of  a  rail- 
road company  in  the  necessary  operation  and  maintenance  of  its  road,  must  be 
held  subject  to  fche  prior  right  of  use  in  the  company  under  its  application  for 
additional  station  grounds. 

A  selection  of  lands  for  station  purposes,  in  addition  to  the  granted  right  of  way, 
must  be  supported  by  a  showing  of  the  necessity  for  such  additional  lands. 
(Section  2,  act  of  July  27,  1866  (14  Stat.,  292.) 

Secretary  Hitchcocli  to  the  Commissioner  of  the  General  Land  Offi<ie^ 
(W.  V.  D.)  July  20,  1899.  '  (F.  W.  0.) 

With  your  office  letter  of  June  13,  1899,  was  forwarded  the  record 
made  at  the  hearing  ordered  in  accordance  with  departmental  decision 
of  October  15,  1898  (27  L.  D.,  r)47),  in  the  matter  of  the  application 
made  by  the  Santa  Fe  Pacific  Railroad  Company,  as  successor  in  inter- 
est to  the  Atlantic  Pacific  liailroad  Company,  for  additional  station 
grounds  at  Bellemont,  Arizona.  Said  additional  station  grounds  cover- 
ing 21.52  acres  are  within  the  NW.  J  of  NW.  J  of  Sec.  2,  R.  21  N., 
R.  5  E.,  Prescott  land  district,  Arizona,  as  shown  upon  the  map  filed 
in  this  Department  October  20, 1897. 

At  the  time  of  filing  said  map,  the  tract  desired  for  additional  sta- 
tion grounds  was  embraced  in  the  homestead  entry  of  one  Charles  J. 
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Barry,  made  February  10,  1896,  covering  said  NW.  J  NW.  J,  Sec.  2, 
which  entry  was  canceled  upon  relinquishment  November  4, 1897,  and 
on  the  following  day  Henry  S.  Buckner  was  permitted  to  make  entry 
of  said  NW.  i  NW.  i.  Sec.  2. 

In  considering  the  application  for  additional  station  grounds  it  was 
held  in  the  case  of  Santa  Fe  Pacific  B.  E.  Co.  (27  L.  D.,  322),  syllabus : 

The  right  to  take  additional  station  grounds  under  section  2,  act  of  July  27,  1866| 
can  not  be  recognized  in  the  absence  of  a  satisfactory  showing  of  the  necessity  for 
the  nse  of  such  additional  ground. 

The  grant  of  necessary  lands  for  station  and  other  purposes,  outside  of  the  limits 
of  the  general  right  of  way,  does  not,  like  the  grant  of  the  general  right  of  way, 
relate  back  to  the  date  of  the  act  making  the  graut ;  hence  no  rights  are  acquired,  as 
against  an  adverse  claimant,  by  an  application  for  additional  station  grounds  ten- 
dered in  advance  of  actual  use  and  occupancy  and  at  a  time  when  the  lands  are 
appropriated  by  an  exiHting  entry. 

Subsequently,  upon  the  showing  filed  by  the  company  in  support  of 
its  motion  for  review  of  said  decision,  in  which  it  was  alleged  that  the 
company  was  in  actual  occupancy  of  the  land  at  the  time  Buckner  was 
X)ermitted  to  make  entry  thereof,  a  hearing  was  had — 

to  determine  the  exact  condition  of  the  laud  at  the  date  of  Buckner's  entry  and  the 
necessities  for  the  occupancy  and  use  of  the  tract  by  the  company  in  connection  with 
the  operation  and  maintenance  of  its  road. 

Upon  the  showing  made  at  said  hearing,  now  before  this  Depart- 
ment, it  appears  that  four  or  five  sidings  or  tracks  had  been  actually 
constructed  upon  and  across  the  land  embraced  in  Buckner's  entry 
prior  to  November  5, 1897,  the  same  being  constructed  for  use  in  con- 
nection with  the  tie-treating  plant  then  in  course  of  construction,  and 
it  mast  therefore  be  held  that  the  company  was  in  actual  occupation  of 
the  land  at  the  date  of  Buckner's  entry  and  that  he  had  full  knowledge 
thereof  at  the  time  of  making  the  same.  The  remainiug  portion  of  the 
land  covered  by  the  application  for  additional  station  purposes,  not 
covered  by  the  tracks,  is  shown  to  be  necessary  for  the  storage  of  the 
ties  and  timber  in  process  of  drying  after  being  subjected  to  the  treat- 
ment at  the  company's  plant.  Treatment  of  ties  and  timber  by  the 
process  installed  at  this  plant  greatly  lengthens  the  period  of  their  use 
in  connection  with  the  maintenance  of  the  railroad  and  as  this  tract  is 
shown  to  be  necessary  to  the  successful  operation  of  said  plant,  a 
proi>er  use  is  shown  to  authorize  its  taking  under  the  act,  and  Buckner^s 
entry  is  therefore  held  subject  to  the  prior  right  of  use  in  the  company 
under  its  application  for  additional  station  grounds. 

In  this  connection  your  ofiice  letter  transmitting  the  record  made  at 
the  said  hearing  makes  a  statement  relative  to  the  original  station 
grounds  at  Bellemont,  from  which  it  appears  that  the  tract  previously 
claimetl  is  1200  feet  wide,  600  feet  on  each  side  of  the  track,  and  UOOO 
feet  long,  comprising  an  area  of  165  acres.  The  selection  of  said  sta- 
tion grounds  was  first  shown  upon  a  map  filed  December  19, 1882,  upon 
which  was  deUneated  the  constructed  line  of  the  Atlantic  and  Pacific 
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Bailroad.  Subsequently,  to  wit,  on  December  22,  1884,  the  Atlantic 
and  Pacific  Railroad  Company  filed  in  your  ofBce  plats  showing  the 
selection  of  a  number  of  tracts  for  station  purposes,  among  which  was 
the  tract  at  Bellemont,  the  selection  coinciding  with  that  shown  upon 
the  ma])  of  constructed  road  before  referred  to.  As  the  land  embraced 
in  the  original  selection  for  station  purposes  at  Bellemont  comprises  a 
tract  6000  feet  long  and  500  feet  on  each  side  of  the  track,  in  addition 
to  the  granted  right  of  way  ( 100  feet  wide  on  each  side  of  the  track), 
the  same  should  be  supported  by  a  showing  of  necessity  for  such  addi- 
tional amount  of  land.  On  February  11,  1898,  your  office  called  upon 
the  railroad  company  to  make  a  showing  in  connection  with  the  several 
selections  of  lands  for  station  purposes,  in  addition  to  lauds  covered 
by  the  right  of  way,  and  up  to  the  time  of  your  report  the  company 
had  failed  to  make  a  showing  relative  to  the  selection  at  Bellemont. 

The  previous  decision  of  this  Department  of  August  12,  1898,  supra^ 
in  so  far  as  it  refuses  to  entertain  the  application  for  additional  station 
grounds  at  Bellemont  is,  in  view  of  the  showing  now  submitted, 
recalled,  but  the  approval  of  the  plat  of  these  additional  grounds  will 
be  withheld  until  in  response  to  the  requirement  of  your  office,  a  show- 
ing is  made  of  the  necessity  for  the  original  selection  of  lands  for  station 
purposes  at  Bellemont. 

The  papers  forwarded  with  your  office  letter  of  June  13, 1899,  are 
herewith  returned  and  you  will  advise  the  company  accordingly. 


RAILROAD  GRAXT-COMPIwETION  OF  ROAD-DISPOSAI.  OF  GRANT. 

Union  Pacific  K.  R.  Co. 

I'ntil  the  completion  in  1872,  of  the  Union  Pacific  bridjj^e  across  the  Missouri  river 
from  Omaha  to  Council  Bluffs  the  entire  road  constructed  by  the  Union  Pacifie 
railroad  company  under  the  acts  of  July  1,  1862,  and  July  2,  1864,  was  not  com- 
pleted, and  until  such  time  the  period  of  "  three  years  after  the  entire  road  shall 
have  1)een  completed,"  during  which  the  company  was  authorized  to  sell  or  dis- 
pose of  the  granted  lands,  did  not  begin  to  run. 

The  execution  of  the  '^ sinking  fund  mortgage"  on  the  granted  lands  by  the  rail- 
road company  in  1873,  constituted  an  authorized  disposition  of  said  lands,  within 
the  meaning  of  the  last  clause  of  section  3,  act  of  July  1,  1862. 

The  provisions  in  the  acts  of  March  3,  18H7,  and  March  2, 1896,  fixing  the  liability  to 
make  payment  to  the  United  States  for  lands  erroneously  patented  on  acconnt 
of  a  railroad  grant  and  sold  to  bona  fide  purchasers,  arc  not  broad  enough  to 
include  those  who,  after  patents  are  erroneously  issued  and  the  lands  included 
therein  are  sold  to  bona  fide  purchasers,  and  after  the  title  of  such  purchasers 
has  been  confirmed  by  act  of  Congress,  become  purchasers  at  u  foreclosure  sale 
of  that  portion  of  the  land  grant  not  theretofore  sold. 

Secretary  Hitchcock  to  the  Comminsioner  of  the  General  Land  Office,  July 
(W.  V.  D.)  31, 189!). 

Letters  were  received  by  this  Department  from  Mr.  W.  J.  Carroll  of 
Omaha,  Nebraska,  dated  November  26,  1898,  and  J)ecember  7,  1898, 
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referriDg  to  tlie  suit  in  the  circuit  courts  of  the  United  States  for  the 
districts  of  Nebraska,  Colorado,  Wyoming  and  Utah^  commenced  by 
the  Union  Trust  Company  of  New  York  against  the  Union  Pacific 
Eailway  Company  et  ah  to  foreclose  what  is  known  as  the  "^^  sinking 
fund  mortgage"  upon  the  lands  granted  to  the  Union  Pacific  Eailroad 
Company  by  the  acts  of  July  1,  1862  (12  Stat.,  489),  and  July  2,  1864 
(13  Stat.,  356),  and  suggesting  and  urging,  in  effect: 

First  That  the  said  sinking  fund  mortgage  was  not  executed  within 
three  years  after  the  completion  of  the  Union  Pacific  Eailroad,  and 
therefore  was  not  a  sale  or  disposition  of  any  of  said  lands  witbin  the 
meaning  of  the  last  clause  of  section  3  of  the  act  of  July  1, 1862;  that 
consequently  no  foreclosure  sale  could  properly  be  had  under  said 
mortgage  of  any  of  said  lands  which  were  not  otherwise  sold  or  dis- 
posed of  within  three  years  alter  the  completion  of  said  railroad,  and 
that  the  United  States  should  intervene  in  the  said  suit  for  the  pur- 
pose of  protecting  from  said  foreclosure,  and  subjecting  to  settlement 
and  pre-emption  the  lands  not  sold  or  otherwise  disposed  of  within 
three  years  after  the  completion  of  said  railroad. 

Second.  That  the  Union  Pacific  Eailway  Company,  the  successor  by 
consolidation  of  the  original  The  Union  Pacific  Eailroad  Company,  is 
insolvent;  that  some  patents  were  erroneously  issued  to  it  for  lands 
which  have  been  sold  by  it  to  &ow«^/i*(7e  purchasers  whose  title  has  since 
been  confirmed  by  the  act  of  March  2,  1806  (21)  Stat.,  42);  that  there- 
fore the  United  States  will  be  unable  to  recover,  under  said  confirma- 
tion act,  from  the  Union  Pacific  Eailway  Company  the  value  of  the 
lauds  so  erroneously  patented  and  sold,  and  that  the  United  Stat'CS 
should  intervene  in  the  said  suit  for  the  purpose  of  securing  the  inser- 
tion in  any  foreclosure  decree  rendered  therein  of  a  provision  whereby 
the  purchaser  or  purchasers  at  any  foreclosure  sale  thereunder  will  be 
liable  to  the  United  States  for  the  value  of  the  lands  so  erroneously 
patented  and  sold. 

While  matters  of  this  nature  were  at  the  time  largely  under  the  con- 
trol and  supervision  of  the  Department  of  Justice  and  of  special  counsel 
employed  for  that  purpose,  the  suggestions  made  in  these  letters  were 
nevertheless  given  careful  consideration  by  this  Department. 

After  the  receipt  of  said  letters  of  November  26, 1898,  and  before 
the  receipt  of  the  letter  of  December  7, 1898,  a  foreclosure  decree  was 
entered  in  said  suit,  wherein  it  was  found  that  the  Union  Pacific  bridge 
across  the  Missouri  Eiver  between  Omaha,  Nebraska,  and  Council 
Bluffs,  Iowa, 

was  a  part  of  the  railroad  required  to  be  built  under  said  act.s  of  CoDgress  and  was 
completed  in  the  year  1872,  and  that  thereupon,  to  wit,  in  the  year  1872,  and  not 
before,  the  entire  railroad  of  the  said  The  Union  Pacific  Railroad  Company  was 
completed  as  provided  for  and  as  required  by  the  said  acts  of  Congress,  [and  that 
the  sinking  fand  mortgage  was  made]  on  or  about  the  18th  day  of  December,  1873, 
and  within  a  period  of  three  years  after  the  entire  railroad  of  said  company  had 
been  completed. 
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Section  3  of  the  act  of  July  1, 1862,  is  as  follows,  the  last  clause 
being  the  one  of  special  application  here: 

Src.  3.  And  he  it  further  enacted^  That  tliere  be,  and  is  hereby  granted  to  the  said 
oompany,  for  the  pnrpose  of  aiding  in  the  construction  of  said  railroad  and  telegraph 
line,  and  to  secnre  the  safe  and  speedy  transportation  of  the  mails,  troops,  munitions 
of  war,  and  public  stores  thereon,  every  alternate  section  of  public  land,  designated 
by  odd  nambers,  to  the  amount  of  five  alternate  sections  per  mile  on  each  side  of 
said  railroad,  on  the  line  thereof,  and  within  the  limits  of  ten  miles  on  each  side 
of  said  road,  not  sold,  reserved,  or  otherwise  disposed  of  by  the  United  States,  and 
to  which  a  preemption  or  homestead  claim  may  not  have  attached,  at  the  time  the 
line  of  said  road  is  definitely  fixed:  ProHded,  That  all  mineral  lands  shall  be 
excepted  ft'om  the  operation  of  this  act;  but  where  the  same  shall  contain  timber, 
the  timber  thereon  is  hereby  granted  to  said  company.  And  all  sach  lands  so 
granted  by  this  section,  which  shall  not  be  sold  or  disposed  of  by  said  company 
within  three  years  after  the  entire  road  shall  have  been  completed,  shall  be  subject 
to  settlement  and  preemption,  like  other  lands,  at  a  price  not  exceeding  one  dollar 
and  twenty-five  cents  per  acre,  to  be  paid  to  said  company. 

In  Union  Pacific  Railroad  Company  t?.  Hall  et  aL  (91  U.  S.,  343),  it 
is  held  that  the  act  of  July  1, 1862,  and  the  act  of  July  2, 1864,  required 
the  eastern  terminus  of  the  Union  Pacitic  Railroad  to  be  located  on  the 
eastern  shore  of  the  Missouri  river  in  the  State  of  Iowa,  and  that  the 
Union  Pacific  bridge  across  that  river  is  part  of  the  railroad.  The 
court  in  that  case  said,  at  pp.  352,  353 : 

Our  conclusion,  therefore,  is  that  the  initial  point  of  the  Iowa  branch  of  the  Union 
Pacific  Railroad  was  fixed  by  the  net  of  Congress  on  the  Iowa  bank  of  the  Missouri 
river. 

If  we  are  correct  in  this  conclusion,  it  seems  to  be  clear  that  the  bridge  over  the 
river,  built  by  the  railroad  company,  is  a  part  of  their  railroad,  tind  required  by 
law  to  be  so  operated.  It  was  commenced  in  1861)  under  the  acts  of  1862  and  1864. 
These  acts  were  the  only  authority  the  company  had  at  the  time  of  its  commence- 
ment for  building  it.  It  is  a  railroad  bridge,  a  continuation  of  the  line  west  of  the 
river;  and  it  connects  the  road  with  its  required  eastern  terminus.  The  acts  char- 
tering the  company  manifest  no  intention  to  distinguish  between  the  bridge  over 
the  Missouri  river  and  other  bridges  on  the  line  of  their  road.  If  it  is  not  a  part 
of  their  road,  neither  is  any  bridge  between  the  Missouri  and  the  western  boundary 
of  Nevada;  for  the  power  to  build  all  bridges  was  given  in  the  same  words. 

Holding  then,  as  we  do,  that  the  legal  terminus  of  the  railroad  is  fixed  by  law  on 
the  Iowa  shore  of  the  river,  and  that  the  bridge  is  a  part  of  the  railroad,  there  can 
be  no  doubt  that  the  company  is  under  obligation  to  operate  and  run  the  whole 
road,  including  the  bridge,  as  one  connected  and  continuous  line.  This  is  a  duty 
expressly  imposed  by  the  acts  of  1862  and  1864,  and  recognized  by  that  of  1871. 

In  Union  Pacific  Railway  Co.  v.  United  States  (117  U.  S.,  355,  361), 
in  determining  the  rates  of  transi)ortation  over  the  bridge  to  be  paid 
by  the  government,  the  court  said : 

The  Omaha  bridge  of  the  Union  Pacific  Railway  Company  was  not  constiucted 
under  the  act  of  1866.  It  was  constructed  under  the  original  acts  incorporating  the 
company — the  acts  ol"  July  1, 1862,  and  of  July  2, 1864,  and  the  act  of  February  24, 
1871;  and  th«>  reference  in  the  last  named  act  to  the  act  of  1866  was  for  the  purpose 
of  extendiug  the  provisions  of  the  latter,  so  far  as  necessary  to  confer  additional 
powers  upon  the  railway  company  for  the  use  and  protection  of  the  bridge,  and 
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contaiDB  no  evidence  of  any  intent  on  the  part  of  Congress  to  change  the  rale  as 
to  rates  of  transportation  over  the  line  of  the  railway  company  as  prescribed  by 
section  six  of  the  act  of  Jnly  1, 1862.  In  the  case  of  the  Union  Pacific  Railroad  Com- 
pany V.  Hall  (91  U.  S.|  343),  it  was  decided  that  the  bridge  in  question  became  part  of 
the  railroad  of  the  company,  and  that  the  company  was  bound  to  ran  and  operate 
its  whole  road,  inclnding  the  bridge,  as  one  connected  and  continuous  line.  The 
bridge,  therefore,  as  part  of  the  railroad,  became  subject  to  the  provisions  of  the 
act  of  July  1,  1862,  as  to  the  rates  to  be  paid  by  the  government  for  transportation 
service  over  it,  and  there  is  nothing  in  the  act  of  1871  that  changes  the  application 
of  the  rule  fixing  these  rates. 

This  bridge  was  also  treated  as  a  part  of  the  Union  Pacific  Railroad, 
constructed  under  the  acts  of  July  1, 1862,  and  July  2, 1864,  in  Union 
Pacific  Bailway  Co.  et  al,  v,  Chicago,  Bock  Island  and  Pacific  Kailw  ay 
Co.  (163  U.  S.,  564). 

The  bridge  being  thus  a  necessary  part  of  the  railroad,  it  follows 
that  the  period  of  ^*  three  years  after  the  entire  road  shall  have  been 
completed"  during  which  the  railroad  company  was  authorized  to  sell 
or  dispose  of  the  lands  granted  did  not  begin  to  run  until  the  bridge 
was  completed.  This  was  in  1872,  and  the  sinking  fund  mortgage  was 
executed  December  18,  1873,  which  was  within  the  prescribed  period 
of  three  years. 

In  Piatt  17.  Union  Pacific  Railroad  Co.  (99  U.  S.,  48),  it  was  held  that 
the  execution  of  a  mortgage  upon  the  lands  granted  constituted  a  dis- 
position thereof  within  the  meaning  of  the  last  clause  of  section  3  of 
the  act  of  July  1,  1862,  and  this  notwithstanding  the  intervention  of 
the  United  States  in  that  case,  and  the  contention  of  the  Attorney 
General  to  the  contrary.  (See  also  Doering  v.  Union  Pacific  Ry.  Co., 
20  L.  D.,  466.) 

Default  having  occurred  in  the  payment  of  interest  on  the  indebted- 
ness secured  by  the  sinking  fund  mortgage,  the  suit  aforesaid  was 
brought  to  foreclose  the  mortgage  and  to  secure  payment  of  that 
indebtedness.  The  giving  of  the  mortgage  within  the  prescribeil  three 
years  being  an  authorized  disposition  of  the  lands,  it  results  that  what- 
ever was  necessary  to  consummate  the  purpose  for  which  the  mortgage 
was  given  was  also  authorized.  The  purpose  of  the  mortgage  was  to 
enable  the  holders  of  the  mortgage  debt  to  enforce  payment  thereof  by 
a  sale  of  the  mortgaged  lands  if  payment  of  such  debt  was  not  volun- 
tarily made  as  stipulated.  A  foreclosure  suit  seeking  a  judicial  ascer- 
tainment of  the  occurrence  of  the  default  and  of  the  amount  due  and 
a  direction  that  the  mortgaged  property  be  sold  and  the  proceeds 
applied  to  the  liquidation  of  the  debt,  all  under  the  supervision  of  the 
court,  is  the  appropriate  and  authorized  method  of  consummating  this 
pnrxK)se.  That  being  the  object  of  this  suit,  and  the  decree  rendered 
therein  and  the  contemplated  sale  conforming  to  the  rights  of  the  par- 
ties, the  United  States  was  not  in  a  position  to  complain  of  that  which 
Congress  had  authorized  by  section  3  of  the  act  of  July  1,  18()2. 

The  government  was  not  a  party  to  the  sinking  fund  mortgage  fore- 
closure suit  and  therefore  was  not  bound  by  the  findings  therein  that 
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the  entire  railroad  was  completed  in  1872  and  not  before,  and  that  the 
sinking  fund  mortgage  was,  executed  within  a  period  of  three  years 
thereafter;  but  these  findings  are  otherwise  shown  to  be  correct.  In 
the  suit  of  the  United  States  v»  Union  Pacific  Railway  Co.  et  aLy  in  the 
circuit  courts  of  the  United  States  for  the  district  of  Nebraska  and 
other  districts,  instituted  to  foreclose  the  subsidy  lien  or  ipso  facto 
mortgage  of  the  United  States,  the  special  master  reported  and  found 
that  the  railroad  company  ^^  built  and  completed  a  permanent  railroad 
bridge  across  the  Missouri  river  between  Omaha,  Nebraska,  and  Council 
Bluifs,  Iowa,  with  the  approaches  and  appurtenances  thereto,  during 
the  years  1871  and  1872,  and  that  the  same  was  completed  in  the  year 
1872."  This  finding  of  the  special  master  was  not  excepted  to,  but  in 
excepting  to  other  matters  reported  and  found  by  him,  the  United  States 
stated  that  "the  said  point  or  station  in  Council  Bluffs  of  said  Union 
Pacific  liailroad  was  finally  adopted  immediately  after  the- construc- 
tion of  said  bridge  in  the  year  1872,  as  the  eastern  terminus  of  said 
railroad."  In  the  final  decree  entered  July  29, 1897,  the  court  approved 
and  confirmed  the  report  of  the  special  master,  and  among  other  things 
declared: 

Aud  said  The  Union  Paciiic  Kailroad  Company  was,  by  the  legislation  aforesaid, 
authorized  to  lay  out,  locate,  construct,  fnrniahi  maintain  and  enjoy  the  continuous 
railroad  and  telegraph  described  and  embraced  in  the  first  mortgage  of  said  railroad 
company  hereafter  described,  and  which  said  railroad  extends  from  Council  Bluffs, 
on  the  Iowa  bank  of  the  Missouri  river,  across  said  river  and  through  the  States  of 
Nebraska,  Wyoming  and  Colorado,  into  the  State  of  Utah,  to  a  oouucction  with  the 
railroad  of  the  Central  Pacific  Railroad  Company,  at  a  point  about  five  miles  west 
of  the  city  of  Ogdeu,  in  the  State  of  Utah,  a  distance  of  1,042.41  miles,  more  or  lees, 
of  main  line,  including  the  bridge  over  the  Missouri  river  between  Council  Bluffs,  in 
the  State  of  Iowa,  and  Omaha,  in  the  State  of  Nebraska;  all  of  which  line  of  rail- 
road and  telegraph  aud  bridge,  with  the  branches  and  ax>purtenances  thereof,  were 
located,  constructed,  equipped  and  furnished  by  the  Union  Pacific  Railroad  Company, 
as,  in  the  manner  and  upon  the  conditions,  within  the  times  and  upon  the  approvals 

and  consents  contemplated,   defined  and  described  in  said  legislation 

and  said  sinking  fund  mortgage  is  a  first  and  paramount  lien  upon  all  the  lands  and 
land  grant  therein  described  and  thereby  conveyed. 

Thus  in  a  suit  in  which  the  United  States  was  a  party  it  was  ascer- 
tained and  determined  that  the  Union  Pacific  bridge  across  the  Missouri 
river  from  Omaha,  Nebraska,  to  Council  Bluffs,  Iowa,  is  a  part  of  the 
railroad  constructed  by  the  Union  Pacific  liailroad  Compsiny  under  the 
acts  of  July  1,  18G2,  and  July  2,  1864;  that  the  bridge  was  completed 
in  the  year  1872,  and  that  the  sinking  fund  mortgage  constituted  a 
first  and  paramount  lien  upon  all  the  lands  and  laud  grant  therein 
described  and  thereby  conveyed.  Better  evidence  that  the  entire  rail- 
road was  not  completed  until  1872  and  that  the  sinking  fund  mortgage 
was  an  authorized  disposition  of  the  lands  therein  described  and 
thereby  conveyed  within  the  meaning  of  the  last  clause  of  section  3  of 
the  act  of  July  1,  1862,  could  hardly  be  obtained.  Any  possible  ques- 
tions growing  out  of  the  difference  between  the  character  of  this  mort- 
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gage  aod  the  one  io  Piatt  v.  Union  Pacific  Bailroad  Go.  were  adradicated 
and  determined  in  favor  of  the  mortgage  by  this  decree  rendered  July 
29,  1897,  in  a  suit  to  which  the  United  States,  the  railway  company 
and  the  Union  Trust  Company  of  New  York,  the  mortgagee,  were  all 
parties. 

Mr.  Carroll's  letters  do  not  mention  the  Missouri  river  bridge  or  the 
time  of  its  constmction,  and  it  may  be  that  he  had  in  contemplation 
the  completion  of  the  railroad  to  tlie  west  bank  of  the  river,  it  having 
been  formerly  contended  by  the  railroad  company,  as  shown  in  Union 
Pacific  Bailroad  Company  v.  Hall  et  aL,  supra,  that  the  eastern  terminus 
of  the  road  was  on  the  west  bank  of  the  river  and  that  the  bridge  was 
not  a  part  of  the  railroad.  In  his  letter  of  December  7, 1898,  in  refer- 
ring to  the  decree  in  the  sinking  fund  mortgage  foreclosure  case,  Mr. 
Carroll  says : 

As  a  matter  of  fact  the  sapreme  court  oi  the  United  States  in  the  case  of  Uuion 
Pacitic  K.  R.  Co.  r.  Uuited  States  (99  U.  S.,  402),  has  already  determined  and  foaud 
that  the  date  of  the  conlpletion  of  the  Union  Pacific  Railroad  was  November  6, 1869. 
ConBoqaently  .  .  .  the  mortgage  in  (lueHtiou  for  which  foreclosure  is  decreed 
was  exeoused  as  stated  upon  December  18,  1873— four  years  after  the  completion  of 
the  railroad. 

But  an  examination  of  the  opinion  in  tlie  case  cited  shows  unmis- 
takeably  that  the  court  and  the  parties  were  considering  only  the  road 
*'  west  from  Omaha,''  and  that  the  part  of  the  road  between  Omaha  and 
Council  Bluffs,  which  includes  the  bridge,  was  not  made  an  element  in 
the  decision  of  the  case.  Not  only  is  there  nothing  in  that  decision 
which  purports  to  overrule  the  prior  decision  in  Union  Pacific  Bailroad 
Company  v.  Hall  et  ah,  but  the  latter  is  approved  and  followed  in  the 
still  later  case  reported  in  1 1 7  U.  S.,  supra. 

It  is  thus  certain  that  Mr.  Carroll's  first  suggestion  could  not  be  sus- 
tained, and  we  now  come  to  his  second  suggestion. 

By  the  act  of  March  3, 18S7  (24  Stat,  S.IG),  the  liability  to  make  pay- 
ment to  the  United  States  for  lands  erroneously  patented  or^certified 
on  account  of  a  railroad  land  grant  and  sold  by  the  grantee  company 
to  bona  fide  purchasers  was  placed  upon  ^^  the  company  which  has  so 
disposed  of  such  lands,"  and  by  the  act  of  March  2, 1895  (29  Stat.,  42), 
this  liability  was  placed  upon  "the  patentee,  or  the  corporation,  com- 
pany, person  or  association  of  persons  for  whose  benefit  the  patent  was 
issued  or  certification  was  made."  Whether  this  legislation  be  consid- 
ered as  creating  a  liability  not  theretofore  existing  or  as  intending  to 
enforce  a  liability  theretofore  incurred,  the  designation  of  those  upon 
whom  the  liability  rests  is  not  broad  enough  to  include  those  who, 
after  patents  are  erroneously  issued  or  certifications  erroneously  made 
and  after  the  lands  included  therein  are  sold  to  bona  fide  purchasers 
and  after  the  title  of  such  i)urchasers  has  been  confirmed  by  act  of 
Congress,  become  purchasers,  at  a  foreclosure  sale  had  pursuant  to  a 
decree  against  the  grantee  company,  of  that  portion  of  the  land  grant 
not  theretofore  sold.    Nor  is  it  believed  that  it  would  be  competent  or 
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equitable  for  the  .court  in  the  case  of  a  prior  and  authorized  mortgage, 
like  the  one  here  in  question,  to  place  upon  the  purchasers  at  a  fore- 
closure sale  thereunder  a  liability  for  obligations  incurred  by  the  mort- 
gagee respecting  lands  not  embraced  in  the  foreclosure  and  for  which 
liability  no  lien  or  encumbrance  attached  to  the  lands  included  in  the 
foreclosure.  If  a  court  could  do  that  it  could  attach  conditions,  not 
contemplated  or  authorized  by  the  terms  of  the  mortgage  or  by  the  law 
in  force  at  the  time  of  its  execution,  which  would  deter  all  persons 
irom  becoming  purchasers  at  the  sale  and  thereby  deprive  the  mort- 
gagee of  the  right  to  subject  the  mortgaged  property  to  the  payment 
of  the  mortgage  debt  and  render  the  mortgage  of  no  value  whatever. 

The  second  suggestion  was  therefore  also  untenable. 

For  these  reasons  Mr.  Carroll's  suggestions  could  not  be  followed, 
and  the  right  of  the  purchasers  at  the  foreclosure  sale  having  been 
recognized  in  departmental  letter  of  the  10th  inst.,  Mr.  Carroll's  letters 
are  herewith  transmitted  for  the  files  of  your  office. 

Your  office  will  transmit  a  copy  hereof  to  Mr.  Carroll. 


PRIVATE  CLAIM— SELECTION— CHARACTER  OF  LAND. 

Baca  Float  No.  Three. 

Section  6,  act  of  Jane  21,  I860,  authorized  the  heirs  of  Baca  to  select,  in  place  of  the 
land  claimed  hy  them  under  a  prior  Mexican  grant,  ''an  equal  quantity  of 
vacant  land,  not  mineral,^'  and  made  it  the  duty  of  the  surveyor-general  to  snr- 
vey  and  locate  the  lands  so  selected,  subject  to  the  proviso  ''that  the  right 
hereby  granted  to  8ai<l  heirs  of  Baca  shall  continue  in  force  during  three  years 
from  the  passage  of  this  act,  and  no  longer/'    Held : 

1.  A  selection  regularly  made  by  the  graut  claimants  within  the  time  fixed  by  said 

act,  cannot,  after  the  expiration  of  said  period,  be  changed,  by  an  alleged  amend- 
ment, to  embrace  lands  not  covered  by  the  previous  selection. 

2.  The  time  with  reference  to  which  the  character  of  the  land  selected,  whether 

vacant  and  not  mineral,  is  to  be  determined,  is  the  date  of  the  selection,  and  not 
the  date  of  the  approval  of  the  survey  of  the  claim. 

3.  The  duty  of  investigating  and  determining,  in  the  first  instance,  the  character  of 

the  land  selected,  rests  upon  the  surveyor  general,  who  should  conduct  such 
investigation  and  make  such  determination  as  the  work  of  the  survey  pro- 
gresses in  the  field. 
The  former  departmental  decisions  herein  of  June  15, 1887, 5  L.  D.,  705,  June  24, 1891, 
12  L.  D.,  676,  and  November  28, 1891, 13  L.  D.,  624,  so  far  as  in  conflict  herewith, 
recalled  and  vacated. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^  July 
(W.  V,  D.)  25,  1899.  (A.  B.  P.) 

May  6, 1899,  your  office  transmitted  to  the  Department  an  applica- 
tion by  the  present  owners  of  the  grant  known  as  "Baca  Float  No.  3," 
for  the  survey  of  said  grant  as  selected  or  located  in  the  Territory  of 
Arizona,  formerly  a  part  of  the  Territory  of  New  Mexico. 

The  matter  of  the  survey  and  location  of  this  grant  has  been  several 
times  before  the  Department  and  the  action  taken  therein  will  be  seen 
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by  reference  to  the  former  departmental  decisions  of  Jnue  15, 1887  (5 
L.  D,,  705),  June  24, 1891  (12  L.  D.,  676),  and  November  28,  1891  (13 
L.  D.,  624). 

The  facts  relative  to  the  grant  are  as  follows: 

By  section  6  of  the  act  of  June  21,  1860  (12  Stat.,  71-2),  Congress, 
for  the  purpose  of  settling  a  dispute  between  certain  claimants  under 
conflicting  Mexican  grants  to  a  large  body  of  land  in  the  vicinity  of 
Las  Vegas,  New  Mexi(!0,  provided: 

That  it  shall  be  lawful  for  thn  heirs  of  Luis  Maria  Bnca^  who  make  claim  to  the 
said  [same]  tract  of  land  as  \h  claimed  by  the  towu  of  Las  Begas  [Vegas]^  to  select 
instead  of  the  land  claimed  by  them  an  etjual  quantity  of  vacant  land,  not  mineral, 
in  the  Territory  of  New  Mexico,  to  be  located  by  them  in  square  bodies  not  exceed- 
ing five  in  number.  And  it  shall  be  the  duty  of  the  surveyor-general  of  New  Mexico 
to  make  snrvey  and  location  of  the  hinds  so  selected  by  said  heirs  of  Baca  when 
thereunto  required  by  them;  Provided,  however,  That  the  right  hereby  granted  to 
said  heirs  of  Baca  shall  continue  in  force  during  three  years  from  the  passage  of  this 
act,  and  no  longer. 

It  was  subsequently  ascertained  that  the  grant  to  the  town  of  Las 
Vegas  embraced  an  area  of  496,446.90  acres  of  land,  and  in  accordance 
with  that  ascertainment  the  Baca  heirs  were  entitled,  under  the  act 
aforesaid,  to  select  and  locate  five  different  tracts  or  bodies  of  land, 
of  99,289.39  acres  each,  in  square  form,  within  what  was,  at  the  date 
of  the  act,  known  as  the  Territory  of  New  Mexico.  The  grant  now 
under  consideration  is  the  third  of  the  series  of  selections  or  locations 
thus  authorized.    Hence,  its  name:  Baca  Float  No.  3. 

October  31, 1862,  John  S.  Watts,  as  attorney  for  the  Baca  heirs,  filed 
in  the  office  of  the  surveyor-general  of  New  Mexico  a  memorandum 
dated  October  30,  1862,  in  which  he  set  forth  that  he  had  that  day 
selected  as  one  of  the  five  tracts  authorized  to  be  selected  by  said  act 
of  June  21,  1860— 

a  place  called  and  known  as  the  Bosqne  Redondo,  on  the  river  Pecos,  the  centre  of 
said  location  to  he  a  point  on  the  north  east  hank  of  the  river  Pecos,  live  miles  helow 
the  month  of  the  canon  forming  the  valley  of  said  river  Pecos,  the  location  heing  so 
snrreyed  as  to  form  a  square  on  that  centre,  with  the  lines  running  east  and  west 
north  and  south,  the  distance  required  to  form  the  area  of  said  location. 

November  8, 1862,  the  register  and  receiver  of  the  land  office  at  Santa 
Fe,  New  Mexico,  certified  that  there  was  nothing  of  record  in  their 
office  showing  the  lands  to  be  occupied  or  that  any  portion  thereof  was 
uiineral.  The  surveyor-general  reported  the  selection  to  your  office, 
accompanied  by  the  certificate  of  the  register  and  receiver,  and  his  own 
certificate  stating  the  selection  to  be  the  third  of  the  series  authorized 
by  said  act  of  1860,  and  that  he  believed  the  lands  embraced  thereby 
to  be  vacant  and  not  mineral. 

January  18,  1863,  application  was  made  to  your  office  by  said  John 
S.  Watts,  attorney  for  the  Baca  heirs,  to  be  allowed  to  withdraw  the 
selection  thus  made  with  a  view  of  making  another  selection  within  the 
time  prescribed  by  the  act  in  a  more  desirable  locality.    This  applica- 
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tion  was  allowed  by  your  office  February  5,  1863,  and  no  further  men- 
tion of  the  prior  selection  need  be  made. 

Thereupon  a  new  selection  was  made  June  17, 1863,  within  the  time 
prescribed  by  the  statute,  by  said  John  S.  Watts,  attorney  for  the  Baca 
heirs.  The  tract  selected  was  described  in  the  application  filed  in  the 
office  of  the  surveyor-general  haviug  jurisdiction  in  the  premises,  as 
follows : 

CommeDcing  at  a  point  one  mile  and  a  half  from  the  hase  of  the  Salero  moaatain, 
in  a  direction  north  forty  five  degrees  east  of  the  highest  point  of  said  mountain, 
running  thence  from  said  beginning  point,  west,  twelve  miles,  thirty  six  chains  and 
forty  four  links,  thence  south,  twelve  miles,  thirty  six  chains  and  forty  four  links, 
thence  east  twelve  miles  thirty  six  chains,  and  forty  four  links,  thence  north  twelve 
miles,  thirty  six  chains  and  forty  four  links,  to  the  place  of  beginning;  the  same 
being  situate  in  that  portion  of  New  Nexico,  now  included  by  act  of  Congress, 
approved  February  24th,  1863,  in  the  Territory  of  Arizona. 

It  was  further  stated  by  the  applicant  that  "  Said  tract  of  land 
is  entirely  vacant,  unclaimed  by  anyone,  and  is  not  mineral  to  my 
knowledge." 

The  selection  thus  described  was  approved  by  the  surveyor-general, 
and  June  18, 1803,  the  papers  in  the  case  were  by  him  forwarded  to 
your  office  acqoinpanied  by  a  statement  of  his  said  approval,  and  the 
further  statement  that  as  the  land  selected  was  situated  far  beyond  the 
public  surveys  he  had  not  deemed  it  necessary  to  procure  any  certificate 
from  the  register  and  receiver  of  the  local  land  office  because,  from  the 
nature  of  the  case,  they  could  not  officially  know  anything  concern- 
ing it. 

July  18, 18G3,  your  office  acknowledged  receipt  of  the  papers  forwarded 
by  the  surveyor- general  as  stated,  but  held  that  before  the  selection 
could  be  approved  by  your  office  a  statement  from  the  surveyor-general 
and  register  and  receiver  to  the  eflfect  that  the  land  embraced  by  the 
selection  is  vacant  and  not  mineral  should  be  furnished. 

March  27,  1804,  the  attorney  for  the  Baca  heirs  furnished  certificates 
from  the  register  and  receiver  at  Santa  Fe,  New  Mexico,  to  the  effect 
that  the  lauds  embraced  by  the  selection  were  unsurveyed,  vacant  and 
not  mineral  as  far  as  they  had  any  information  on  the  subject;  and 
April  2,  1804,  the  surveyor-general,  replying  to  your  said  office  com- 
munication of  July  18,  1803,  stated  in  substance  that  there  was  no 
evidence  in  his  office  tending  to  show  that  the  land  selected  is  mineial 
or  that  it  is  occni)ied;  that  there  had  been  as  yet  no  public  surveys  in 
the  neighborhood  of  the  tract,  and  for  that  reason  there  was  no  record 
of  or  concerning  the  land  in  his  office,  or  in  the  local  land  office  of  New 
Mexico;  that  he  was  personally  unacquainted  with  the  land  and  there- 
fore could  not  certify  that  it  was  vacant  and  not  mineral;  that  such 
facts  could  only  be  ascertained  by  actual  examination  and  survey. 

April  9, 1801,  yonr  office  appears  to  have  taken  the  matter  up  for 
further  consideration,  and  the  same  "having  undergone  a  careful 
examination",  as  stated  in  your  office  communication  of  that  date 
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addressed  to  tbe  surveyor-general  of  Arizona,  the  certificate  of  ap- 
proval by  the  surveyor-general  of  New  Mexico  "  under  whose  juris- 
diction tlie  application  properly  came  at  the  date  of  its  approval ",  was 
accepted  as  sufficient  and  a  survey  of  the  grant  under  the  selection 
thus  approved  was  authorized  and  directed  to  be  made.  Instructions 
for  the  survey  were  given  in  minute  detail  to  the  surveyor-general  of 
Arizona  who  was  required  to  proceed  with  the  work  without  delay 
whenever  the  grant  claimant  should  pay  or  secure  to  be  paid  a  sum  of 
money  sufficient  to  cover  the  costs  of  the  same,  and  to  make  return  of 
^'  complete  survey  and  plat  to  be  placed  on  file  for  future  reference  as 
required  by  law.''  The  survey  was  not  made,  however,  and  thus  the 
matter  seems  to  have  rested  until  April  30, 1866,  when  the  said  John 
S.  Watts  as  attorney  for  the  Baca  heirs,  addressed  to  your  office  a  com- 
munication which  purported  to  be  an  amended  application  for  the 
^<  relocation  "  of  said  claim  No.  3,  wherein,  after  referring  to  the  original 
selection  of  June  17,  1863,  it  was  said: 

I  further  state  that  tbe  existence  of  war  in  that  part  of  the  Territory  of  Arizona 
and  the  hostility  of  the  Indians  prevented  a  personal  examination  of  the  locality 
prior  to  the  location  and  not  having  a  clear  idea  as  to  the  direction  of  the  different 
points  of  the  compass  when  the  subsequent  examination  of  the  location  was  being 
made  by  Mr.  \VrigLt«on  in  order  to  have  the  location  surveyed  it  was  found  that  the 
mistake  made  would  result  in  leaving  out  most  of  the  land  designed  or  intended  to 
be  included  in  said  location.  Mr.  Wrightaon  was  killed  by  the  Indians  and  no  sur- 
vey has  been  matle,  because  of  said  mistake  in  the  initial  point  of  said  location. 
Under  thes«^  circumstnnees  I  beg  leave  to  ask  that  the  surveyor-general  of  New 
Mexico  be  authorized  to  change  the  initial  point  so  as  to  commence  at  a  point  three 
miles  west  by  south  from  the  building  known  as  the  Hacienda  de  Santa  Kita  run- 
ning thence  from  naid  beginning  point  north  twelve  miles  36  chains  and  44  links, 
thence  east  twelve  miles  36  chaius  and  44  links,  thence  south  twelve  miles  36  chains 
and  44  links  thence  west  twelve  miles  36  chains  and  44  links  to  the  place  of  begin- 
ning. I  beg  leave  further  to  state  that  the  land  which  will  be  embrace<l  by  this 
change  of  the  initial  point  is  of  the  same  character  of  unsurveyed  vacant  public 
land  as  that  which  would  have  been  set  a]>art  by  the  location  as  first  solicited  but 
it  is  not  the  land  intended  to  have  been  covered  by  said  location  but  the  land  to  be 
included  within  the  boundaries  above  designated  is  the  laud  that  was  intended  to 
be  ]o4*ated  and  was  believed  to  have  been  located  upon  until  preparations  were 
made  to  survey  said  location.  Under  this  state  of  the  case  it  is  hoped  th<at  direc- 
tions will  be  given  to  the  surveyor-general  to  correct  the  niistuke. 

By  communication  of  your  office  dated  May  21,  1866,  addressed  to 
the  surveyor-general  at  Santa  Fe,  New  Mexico,  (the  Territories  of  New 
Mexico  and  Arizona  having  been  by  act  of  July  2,  1864,  13  Stat.,  344, 
3a.S,  consolidated  into  one  surveyor-general's  district)  reference  was 
made  to  the  previous  instructions  of  April  9,  1864,  to  tlie  surveyor  gen- 
eral of  Arizona  for  the  survey  of  the  gnint  under  the  original  selection 
or  location  of  1863,  and  also  to  the  said  amended  application  of  April 
30, 1866,  and  thereupon  further  directions  were  given  for  the  execution 
of  the  survey — 

in  accordance  with  the  araepdetl  dcvscription  of  the  beginning  point  which  is  described 
in  Mr.  Watts's  application  of  the  30th  of  April  last,  provided  by  so  doing  tbe  out 
bonndaries  of  the  grant  thus  surveyed  will  embrace  vacant  lands,  not  mineral. 
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It  does  not  appear  that  this  so-called  amended  application  was  ever 
approved  by  the  surveyor-general,  or  that  any  action  was  taken  by  that 
officer  looking  to  such  approval.  June  11,  1866^  he  acknowledged 
receipt  of  your  said  office  communication  of  May  21 ,  1866,  and  submitted 
an  estimate  of  the  probable  cost  of  the  survey,  accompanied  by  the 
statement  that  upon  being  advised  of  the  deposit  of  such  estimated 
sum  of  money  for  the  purposes  of  the  survey,  he  would  proceed  to  have 
the  same  executed  in  accordance  with  the  said  instructions  of  April  9, 
1864,  and  of  May  21, 1866.  July  2,  1866,  the  attorney  for  the  Baca 
heirs  was  notified  of  the  estimated  cost  of  the  survey  and  required  to 
make  deposit  of  the  amount  thereof,  but  the  deposit  was  never  made 
nor  was  the  survey  ever  executed. 

From  a  diagram  or  plat  prepared  in  your  office  apparently  for  the 
purpose  of  showing  the  proximate  position  on  the  face  of  the  earth  of 
the  selection  or  location  as  made,  June  17, 1863,  and  the  relative  posi- 
tion of  the  selection  or  location  under  the  so  called  amended  application 
of  April  30, 1866,  it  appears  that  the  latter  lies  almost  wholly  to  the 
east  and  north  of  the  former,  and  that  but  a  very  small  portion  of  the 
land  embraced  by  the  latter  is  within  the  limits  of  the  former. 

August  15, 1877,  John  H.  Watts,  representing  himself  to  be  the  son 
of  the  aforesaid  John  S.  Watts  (then  deceased),  and  as  attorney  for  the 
heirs  of  his  father,  and  part  owner  of  the  grant,  addressed  a  communi- 
cation to  your  office  in  which  he  requested  that  permission  be  given 
him  to  ^^  relocate '^  said  Baca  Float  No.  3,  on  the  stated  ground  that  the 
lands  embraced  by  the  selection  or  location  previously  made  by  his 
father  were  supi>osed  to  be  mineral,  though  thought  to  be  vacant  and 
not  mineral  when  the  selection  was  made.  This  request  was  denied  by 
your  office  September  20,  1877,  on  the  ground  that  the  act  of  June  21, 
1860,  expressly  limited  the  right  of  selection  thereunder  to  the  period 
of  three  years  from  its  date.  October  10,1877,  another  application  waB 
made  to  ''relocate"  the  grant  on  the  alleged  ground  that  subsequently 
to  the  former  "location,''  mineral  had  been  discovered  thereon  by 
various  persons  and  companies  who  were  then  engaged  in  hunting  for 
gold,  silver,  and  other  i)recious  metals  within  the  boundaries  of  said 
claim  to  the  ouster  of  the  owners  thereof.  This  application  was  also 
denied  for  the  reasons  given  in  the  denial  of  the  former  one. 

Thus  the  matter  remained,  apparently,  until  February  13, 1885,  when 
John  C.  Robinson,  an  alleged  owner  of  the  grant,  addressed  to  your 
office  a  communication  setting  forth  the  selection  of  June  17, 1863,  and 
the  so-called  amended  selection  of  April  30, 1866,  respectively;  stating 
in  substance  that,  on  account  of  the  hostility  of  the  Indians,  no  survey 
of  the  claim  had  ever  been  made;  that  no  definite  action  had  been  taken 
hy  your  office  in  the  premises,  "  nor  could  the  locations  selected  have 
been  confirmed  for  the  reason  that  the  land  was  mineral;"  and  asking 
that  he  be  authorized  to  "  locate"  the  grant  on  land  non-mineral  within 
the  limits  of  what  was  known  as  the  Territory  of  New  Mexico  on  June 
"^1,  1860. 
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March  21 ,  1885,  your  office  considered  the  application  of  Bobinson 
and  held  that  the  same  should  be  allowed. 

The  matter  subsequently  came  before  the  Department,  however,  and 
by  decision  of  June  15, 1887,  supra,  the  action  of  your  office  was  disap- 
proved and  it  was  held  that  there  is  no  power  or  authority  in  the  Land 
Department  to  authorize  a  selection  or  location  under  the  grant  after 
the  expiration  of  the  time  limited  by  the  statute. 

Following  this  decision  numerous  protests  against  both  the  selection 
of  1863  and  the  so  called  amended  selection  of  1866  were  forwarded  to 
your  office  by  various  and  sundry  persons  alleging  in  substance  that 
about  three-fourths  of  the  lands  embraced  in  the  selection  of  1863  were 
mineral ;  that  nearly  all  the  lands  covered  by  the  amended  selection  of 
1866  were  mineral;  and  that  such  had  been  the  known  character  of  the 
lands  for  over  one  hundred  years.  Considerable  correspondence  was 
had  by  your  office  with  the  protestants  and  others  relative  to  the  sub- 
ject matter  of  said  protests,  during  the  years  1887  and  1888,  but  no 
definite  action  looking  to  the  survey  of  the  grant  or  to  a  final  adjust- 
ment of  the  controversy  resulted  therefrom. 

December  21, 1888,  the  attoraey  for  said  John  C.  Bobinson  filed  in 
your  office  a  formal  application  for  the  survey  of  the  grant  under  the 
existing  selection,  and  offered  to  make  deposit  of  the  necessary  funds 
to  cover  the  cost  of  such  survey.  Upon  consideration  of  this  applica- 
tion your  office,  in  a  communication  of  March  5, 1889^  addressed  to  the 
surveyor-general  of  Arizona,  directed  that  a  hearing  be  had  for  the 
purpose  of  determining  the  known  character  of  the  lands  claimed,  at  the 
date  of  the  selection  of  1863  and  at  the  time  of  said  amendment  of  1866, 
and  as  an  incident  to  said  hearing,  but  as  such  only,  the  surveyor- 
general  was  authorized  to  make  preliminary  survey  of  the  out  bound- 
aries of  the  claim  upon  payment  of  the  cost  thereof  by  the  grant 
claimant,  as  far  as  deemed  necessary  or  advisable  to  aid  in  the  deter- 
mination of  the  question  submitted,  but  no  farther. 

An  appeal  was  taken  from  that  action  to  the  Department,  resulting 
in  the  decision  of  June  24,  1891,  supra,  adhered  to  on  review,  Novem- 
ber 28, 1891,  supra,  wherein  the  order  for  the  hearing  was  approved 
with  the  modification  that  the  inquiry  should  be  directed  to  the  known 
character  of  the  land  at  the  date  of  the  hearing,  and  not  the  dates 
of  the  selection  of  1863  and  so-called  amendment  thereof,  as  specified 
in  the  ord^r  of  your  office.  The  hearing  thus  ordered  has  never  been 
bad,  and  so  the  matter  has  stood  until  the  receipt  of  your  office  com- 
munication of  May  6, 1899,  first  above  mentioned. 

Such  are  the  facts  shown  by  the  record  as  far  as  deemed  material  to 
the  consideration  and  determination  of  the  pending  controversy. 

The  present  applicants  express  a  willingness  to  deposit  to  the  credit 

of  the  surveyor-general  of  Arizona  a  sum  of  money  sufficient  to  pay 

the  cost  of  an  official  survey  of  the  grant  as  soon  as  notified  of  the 

amount  required.    Your  office  in  the  said  communication  of  May  6, 
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1899,  recommends  that  a  sarvey  of  the  exterior  liDes  of  tbe  claim,  at 
least,  be  authorized,  and  that  all  questions  relating  to  the  character  of 
the  lands  be  left  for  fatnre  determination  by  the  Department  aud  the 
courts. 

It  must  be  apparent  to  all  concerned  that  the  interests  of  the  gov- 
ernment and  tbe  grant  claimants  alike  demand  that  this  matter — so 
long  pending  before  the  Land  Department — should  be  speedily  and 
finally  adjusted. 

There  can  be  no  doubt  that  the  heirs  of  Luis  Maria  Baca  had.  the 
right  for  the  period  of  three  years  after  the  act  of  June  21, 1860,  to 
select  in  one  square  body  within  the  Territory  of  New  Mexico  as  it  then 
existed,  as  and  for  the  one-fifth  part  of  their  grant  made  by  said  act, 
and  as  No.  3  of  the  series  of  selections  thereby  authorized,  vacant  lands, 
not  mineral,  to  the  full  quantity  now  claimed  in  this  case. 

The  questions  presented  by  the  record  are: 

1.  Is  the  selection  of  June  17, 1863,  binding  upon  the  applicants  for 
survey,  or  are  they  entitled  to  claim  under  the  so-called  amended  selec- 
tion of  April  30, 18GG! 

2.  Is  the  question  as  to  the  character  of  the  land  selected — that  is, 
whether  vacant  and  not  mineral  and  therefore  subject  to  the  grant,  or 
occupied,  or  mineral,  and  for  that  reason  not  subject  to  the  grant — to 
be  determined  with  relation  to  the  date  of  the  selection,  or  with  refer- 
ence to  the  date  of  the  approval  of  the  survey  of  the  claim! 

3.  By  whom  and  in  what  manner  is  the  character  of  the  land  to  be 
ascertained  and  determined? 

I.  It  will  be  observed  that  by  express  provision  of  the  act  of  June 
21, 1860,  the  right  of  selection  thereby  granted  was  to  continue  in  force 
during  the  period  of  three  years  from  the  passage  of  the  act,  ^'  and  no 
longer."  The  language  used  is  so  clear  and  explicit  on  this  point  that 
there  would  seem  to  be  scarcely  room  for  construction.  The  right  to 
select  was  to  continue  in  force  for  three  years,  and  no  longer.  If  not 
exercised  within  that  time  the  right  no  longer  existed.  In  other  words, 
if  not  previously  exercised,  the  right  of  selection  became  extinct  at 
the  expiration  of  the  time  limited,  aud  could  not  be  exercised  there- 
after. This  view  is  supported  by  the  recent  case  of  Shaw  r.  Kellogg 
(170  U.  S.,  312),  and  its  correctness  will  hardly  be  questioned.  How 
do  the  grant  claimants  in  this  case  stand  with  reference  to  this  matter? 

The  selection  of  June  17,  1863,  was  within  time  and  appears  to  have 
been  in  all  respects  regular.  It  was  approved  by  the  surveyor-general, 
whose  approval,  subsequently  supported  by  the  certificates  of  the 
register  and  receiver  as  shown,  was  accepted  by  your  office  and 
the  survey  of  the  claim  ordered. 

The  application  of  April  30, 1866,  filed  after  the  expiration  of  the 
thice  years'  limitation,  purported  in  name  to  be  an  amendment  of 
the  former  application  or  selection,  but  the  courses  of  the  exterior 
lines  of  the  claim  as  therein  given  are  totally  difierent  from  those  of 
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tbe  original  selection,  and  besides,  it  is  expressly  stated  in  the  new 
application  that  the  lands  embraced  thereby  are  not  the  same  as  those 
covered  by  the  original  selection.  These  facts  taken  in  connection  with 
the  diagram  or  plat  hereinbefore  referred  to  (which  is  a  part  of  the 
record  in  the  case)  showing  the  relative  positions  on  theearth^s  surface 
of  the  tracts  embraced  by  the  selection  of  1863  and  the  so-called 
amended  selection,  indicate  very  clearly  that  instead  of  the  application 
of  April  30, 1866,  having  for  its  object  the  amendment  of  the  selection 
of  June  17, 1863,  with  a  view  to  correcting  mistakes  in  the  description 
of  the  exterior  lines  thereof  or  of  giving  greater  certainty  thereto,  it 
was  in  reality,  except  as  to  the  very  small  area  common  to  both,  an 
application  to  make  a  new  selection,  with  a  situs  almost  wholly  removed 
from  that  of  the  selection  of  1863.  It  is  not  believed  that  such  a 
change  in  the  locus  of  the  claim  as  was  thus  attempted  to  be  made  can 
be  recognized  under  the  pretext  or  claim  that  the  change  was  simply 
by  way  of  amendment  of  the  existing  selection. 

It  is  not  necessary  to  deny  or  even  question  that  the  Baca  heirs 
would  have  had  the  right,  after  the  expiration  of  the  three  years'  lim- 
itation, or  that  their  assignees  would  now  have  the  right  to  make  nec- 
essary amendments  of  description  for  the  purpose  of  correcting  ascer- 
tained mistakes,  if  any,  so  as  to  cause  the  record  of  the  claim  to  conform 
to  its  })osition  upon  the  earth's  surface  as  actually  selected  within  the 
time  prescribed  by  the  statute,  if  a  selection  had  been  made  and  marked 
upon  the  ground.  But  such  is  not  the  case  here.  The  application  of 
April  30, 1866,  sets  forth  that  owing  to  the  hostility  of  the  Indians  a 
personal  examination  of  the  locality  was  prevented  prior  to  the  selec- 
tion of  June  17, 1863,  and  that  upon  such  examination  stihsequently  had 
it  was  found  that  a  mistake  had  been  made  whereby  most  of  the  laud 
designed  to  be  included  in  the  selection  had  not  been  so  included. 
Manifestly  if  there  had  been  no  personal  examination  of  the  locality 
prior  to  the  selection  of  1863,  there  could  have  been  no  location  or 
marking  of  the  claim  upon  the  earth's  surface  prior  to  that  time,  and 
consequently  the  selection  of  1863  could  have  no  fixed  locus  other  than 
that  indicated  by  the  record  of  the  selection  itself.  There  was  there- 
fore no  marked  boundaries  of  the  claim  on  the  earth's  surface,  to  con- 
form to  which  it  was  necessary  or  proper  that  an  amendment  be  made 
of  the  description  contained  in  the  selection  of  1863. 

It  was  not  simply  a  << mistake  in  the  initial  point"  of  this  selection 
that  was  sought  to  be  corrected  by  the  application  of  1866,  as  therein 
suggested,  but  a  complete  change  of  the  selection  was  thereby  asked 
for,  including  as  well  the  courses  of  the  exterior  lines  of  the  claim,  as 
the  '* initial  point"  thereof.  Under  these  circumstances  to  allow  the 
so-called  amended  selection  to  stand  would  be.  in  reality,  to  allow  a 
new  selection  under  the  grant  after  the  expiration  of  the  time  limited 
f  r  the  exercise  of  the  right  of  selection,  and  for  this  there  is  no  author- 
ity fonnd  in  the  statute  making  tlje  grant  or  elsewhere.    The  Depart- 
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ment  is  therefore  of  the  opinion  that  the  grant  claimants  aie  bound  by 
the  selection  of  June  17,  1863,  and  that  they  can  not  be  allowed  to 
take  under  the  applicatii  n  of  April  30, 1806. 

II.  In  the  case  of  Shaw  t\  Kellogg,  8upraj  the  supreme  court  hail 
under  consideration  selection  No.  4  of  the  series  authorized  by  said  act 
of  June  21, 1800,  and  in  the  discussion  of  the  questions  there  presented 
it  Avns  said  (page  332) : 

The  graut  was  made  in  lieu  of  certain  specific  lands  claimed  by  the  Baca  heirs  in 
the  vicinity  of  Las  Vegas,  and  it  was  tlie  purpose  to  permit  the  taking  of  a  similar 
body  of  land  anywhere  witbin  the  limits  of  New  Mexico.  The  grantees,  the  Baca 
heirs,  were  authorized  to  select  this  body  of  lund.  They  were  not  at  liberty  to 
select  lauds  already  occupied  by  others.  Tbe  lauds  must  be  vacant.  Nor  were  they 
:at  liberty  to  select  lands  which  were  then  known  to  contain  mineral.  Congress  did 
sot  intend  to  grant  any  mines  or  mineral  lauds,  but  with  these  exceptions  their 
a-ight  of  selection  was  coextensive  with  the  limits  of  New  Mexico.  We  say  'lands 
then  known  to  contain  mineral,'  for  it  cannot  be  that  Congress  intended  that  the 
grant  should  be  rendered  nugatory  by  any  future  discoveries  of  mineral.  The  selec- 
tion was  to  be  made  within  three  years.  The  title  was  then  to  pass,  and  it  would 
be  an  insult  to  the  good  faith  of  Congress  to  suppose  that  it  did  not  intend  that  the 
title  when  it  passed  should  pass  absolutely,  and  not  contingently  upon  subsequent 
discoveries. 

Under  the  authority  of  that  case  it  would  seem  clear  that  the  time 
with  reference  to  which  the  character  of  the  land  is  to  be  determined 
is  the  date  of  the  selection  and  not  the  date  of  approval  of  the  survey 
of  the  claim,  as  formerly  held  by  the  Department,  and  nothing  further 
need  be  said  here  on  that  subject. 

III.  But  by  whom  and  in  what  manner  is  the  character  of  the  laud 
to  be  determined?  The  granting  act  places  the  duty  of  surveying  and 
locating  the  lands  selected  upon  the  surveyor-general  of  New  Mexico. 
In  the  Shaw-Kellogg  case,  supra,  this  question  was  also  considered  by 
the  supreme  court,  and  it  was  there  said  (pages  333--334) : 

How  was  the  character  of  the  land  to  be  determined,  and  by  whomf  The  sur- 
veyor general  of  New  Mexico  was  directed  to  make  survey  and  location  of  the  land 
selected.  Upon  that  particular  officer  was  cast  the  specific  duty  of  seeing  that  the 
lands  selected  were  such  as  the  Baca  heirs  were  entitled  to  select.  It  is  not  strange 
that  he  was  the  one  named ;  for,  in  the  original  act  of  1854,  which  made  provision 
for  the  examination  of  these  various  claims,  the  duty  of  such  examination  was  cast 
upon  the  same  officer,  and  he  was  there  required  'Ho  ascertain  the  origin,  nature, 
character  and  extent  of  all  claims  to  lands  under  the  laws,  usages  and  customs  of 
Spain  and  Mexico;  and,  for  this  purpose,  may  Issue  notices,  Kuramon  witnesFCP, 
administer  oaths  and  do  and  perform  all  other  necessary  acts  in  the  premises,"  and 
it  was  upon  his  report  that  Congress  acted.  Further,  he  was  the  officer  who,  by 
virtue  of  his  duties,  was  most  competent  to  examine  and  pass  upon  the  question  of 
the  character  of  the  lands  selected.  We  do  not  mean  that  Congress  thereby  created 
a.u  independent  tribunal  outside  of  and  apart  from  the  general  Land  Department  of 
the  government.  On  the  contrary,  the  act  of  1854  provided  that  he  should  act 
tinder  instructions  from  the  Secretary  of  the  Interior,  and  so  undoubtedly  in  pro- 
ceeding to  make  survey  and  location  as  required  by  section  6  of  the  act  of  1860,  he 
was  still  subject  to  the  control  and  direction  of  the  Land  Department;  but  while  bo 
was  not  authorized  by  this  section  to  act  in  defiance  or  independently  of  the  Land 
Department,  he  was  the  particular  officer  charged  with  the  duty  of  making  survey 
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and  location,  and  it  was  for  him  to  say,  in  the  first  instance  at  lea^t,  whetlier 
the  lands  so  selected,  and  by  him  surveyed  and  located,  were  lands  vacant  and 
non-mineral. 

The  act  of  1854  thus  referred  to  is  the  act  of  July  22, 1854  (10  Stat., 
308),  which,  among  other  things,  established  the  office  of  surveyor- 
general  of  New  Mexico,  and,  in  section  8  thereof,  which  was  still  in 
force  when  the  survey  in  that  case  was  made,  defined  the  powers  and 
daties  of  that  officer  as  stated  by  the  court.  By  a  hiter  act,  to  wit,  the 
act  of  July  15, 1870  (16  Stat.,  291, 304),  it  was  provided: 

That  it  shall  be  the  duty  of  the  surveyor-general  of  Arizona,  nn^ler  such  instruc- 
tions as  may  be  given  by  the  Secretary  of  the  Interior,  to  ascertain  and  report  upon 
the  origin,  nature,  character,  and  extent  of  the  claims  to  lauds  in  said  Territory, 
under  the  laws,  usages,  and  customs  of  Spain  and  Mexico;  and  for  this  purpose  he 
shall  have  all  the  powers  conferred,  and  shall  perform  all  the  duties  enjoined  upon 
the  surveyor-general  of  New  Mexico  by  the  eighth  section  of  an  act  ....  approved 
July  twenty-second,  eighteen  hundred  and  fifty-four. 

While  by  the  act  of  March  3, 1891  (26  Stat.,  854, 861),  establishing  a 
court  for  the  settlement  of  unconfirmed  private  land  claims,  said  sec- 
tion 8  of  the  act  of  1854,  and  all  amendments  or  extensions  thereof 
(which  would  include  said  extension  act  of  July  15, 1870)  were  repealed, 
yet  there  has  been  no  repeal  of  the  specific  provision  of  the  act  of  1860, 
placing  the  duty  of  surveying  and  locating  the  lands  selected  there- 
under upon  the  surveyor-general.  True  the  officer  named  was  the 
surveyor-general  of  New  Mexico,  but  the  Territory  of  Arizona  had  not 
then  been  formed,  and  there  can  be  no  doubt  that  the  surveyor- general 
of  that  Territory  subsequently  established,  within  whose  present  juris- 
diction  the  lands  are  situated,  lawfully  succeeds  with  reference  to  the 
claim  here  in  question  to  the  duties  imposed  by  said  act  upon  the  sur- 
veyor-general of  New  Mexico. 

Nor  can  there  be  any  doubt  that  the  surveyor-general  of  Arizona, 
as  an  officer  of  the  Land  Department,  by  virtue  of  his  office  and  in  view 
of  the  duties  imposed  by  said  act  of  1860,  possesses  the  inherent  power 
to  examine  witnesses,  etc.,  and  do  and  perform  all  necessary  acts  inci- 
dent to  the  full  discharge  of  the  duties  thus  imposed. 

In  the  light  of  what  has  been  said  the  Department  is  of  opinion  that 
the  duty  of  investigating  and  determining,  in  the  first  instance  at  least, 
the  character  of  the  lands  here  involved  rests  upon  the  surveyor-gen- 
eral  of  Arizona;  and  also  that  such  investigation  should  be  conducted 
and  determination  made  as  the  work  of  the  survey  progresses  in  the 
field. 

It  does  not  appear  that  the  adjustment  of  the  present  controversy 
would  be  expedited  by  having  a  hearing  for  the  purpose  of  determin- 
ing the  character  of  the  land  independently  of  and  before  the  survey 
of  the  claim  is  commenced. 

The  order  for  a  hearing  heretofore  made  by  the  Department  is  there- 
fore recalled  and  vacated,  and  upon  proper  deposits  of  the  cost  thereof, 
you  will  cause  a  survey  of  the  claim  to  be  made  by  the  surveyor-general 
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of  Arizona,  under  the  selection  of  June  17, 18G3,  in  accordance  with  the 
principles  and  views  herein  set  forth  and  expressed.  Specific  direc- 
tions should  be  given  that  lands  vacant,  and  not  known  to  be  mineral 
at  the  date  of  said  selection  are  to  be  surveyed  as  subject  to  the  grant, 
and  that  all  lands  ascertained  by  the  surveyor-general  to  have  been 
occupied,  or  known  to  be  mineral,. at  such  date,  if  any,  within  the 
boundaries  of  said  selection,  must  be  excluded  from  the  survey  as  not 
being  subject  to  the  grant. 

Before  proceeding  with  the  survey  the  surveyor-general  will  be 
required  to  give  notice  thereof  for  the  period  of  sixty  days  by  publica- 
tion in  two  weekly  newspapers  published,  and  of  general  circulation, 
in  the  vicinity  of  the  land  and  in  one  newspaper  of  general  circulation 
throughout  Arizona  and  published  at  the  capital  of  the  Territory,  with 
a  view  to  allowing  all  persons,  if  any,  claiming  an  interest  in  the  lands 
adverse  to  the  grant  claimants  to  be  heard  before  him  at  such  stated  times 
and  places  during  the  progress  of  the  survey,  as  he  may  appoint,  on  the 
question  of  the  known  character  of  the  land  and  whether  the  same  was 
vacant  at  the  date  of  the  selection  of  June  17,  1863. 

The  former  departmental  decisions  hereinbefore  referred  to,  in  so  far 
as  they  may  be  in  conflict  with  the  views  herein  expressed,  are  hereby 
recalled  and  vacated. 


Shelton  MoClain. 

Motion  for  review  of  departmental  decision  of  June  3,  1899, 28  L.  D., 
456,  denied  by  Secretary  Hitchcock,  July  25, 1899. 


O'HoRNETT  r.  Waugh  et  al. 

Motion  for  review  of  departmental  decision  of  April  12,  1899,  28 
L.  D.,  267,  denied  by  Secretary  Hitchcock,  July  25,  1899. 


RESIDENCE-COMPLIANCE   WITH  LAW  PENDING   CONTEST.    « 

Glover  r.  Swarts. 

If  au  entryman  fails  to  maintain  tbe  continuity  of  his  residence,  during  the  pen- 
dency of  a  contest  involving  priority  of  settlemeuti  bis  laches  can  not  be  cured 
by  tbe  resumption  of  residence  prior  to  tbe  institution  of  proceedings  by  tbe 
adverse  settler  charging  said  default. 

A  leave  of  absence  is  no  protection  against  a  contest  for  abandonment,  where  the 
eutrymnn,  prior  to  such  leave,  lias  failed  to  comply  with  the  law. 

Secretary  Hitchcocl'  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  July  25j  1899.  (H.  G.) 

The  tracts  involved  in  this  controversy  are  lots  3  and  4,  and  the  E.  ^ 
of  the  SW.  J  of  Sec.  7,  T.  26  K,  R.  1  E.,  Perry  land  district,  Okla- 
homa Territory. 
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The  original  contest  between  John  B.  Glover  and  Benjamin  F. 
Swarts  finally  resulted  in  the  departmental  decision  of  December  15, 
1896  (23  L.  D.j  480),  holding  that  Swarts  was  not  disqualified  to  claim 
residence  upon  the  land  in  question  at  and  from  the  date  of  his  settle- 
ment. Upon  a  motion  for  a  review,  this  decision  was,  on  May  18, 1897, 
sustained  (24  L.  D.,  447),  and  it  was  said  therein  (unreported) : 

It  haring  been  shown  that  Swarts  was  the  prior  settler,  it  was  adjudged  that  he 
has  the  superior  right.  No  sufficient  ground  appears  in  the  motion  for  review  for 
disturbing  the  conclusiou  heretofore  reached .    The  said  motion  is,  therefore,  denied. 

Accompanying  the  motion  for  review  is  oae  for  a  rehearing  on  the  ground  as 
alleged,  that  Swarts  has  abandoned  the  land  since  the  date  of  the  original  hearing. 
This  allegation,  having  reference  to  an  event  subsequent  to  the  hearing,  while  it 
might  possibly  be  made  the  basis  for  a  new  contest,  can  not  be  made  the  basis  for  a 
rehearing. 

January  10,  1896,  Swarts,  the  entryman,  was  granted  a  leave  of 
absence  for  one  year  from  that  date. 

December  17,  1896,  Glover  filed  an  affidavit  of  contest  against  said 
entry,  charging,  in  substance,  failure  to  comply  with  the  requirement 
of  the  homestead  law  in  regard  to  residence,  which  was  rejected  by 
the  local  officers  for  the  reason  that  Swarts  had  been  granted  such 
leave  of  absence,  which  had  not  then  expired. 

January  14, 1897,  Glover  applied  to  the  local  office  for  the  reinstate- 
ment of  his  contest,  and  to  amend  his  former  affidavit  so  as  to  make 
the  charges  therein  more  ^<fnll  and  specific,"  which  was  granted^  where- 
upon he  filed  an  amended  affidavit,  in  which  he  charges,  in  substance, 
that  Swarts  wliolly  failed  to  maintain  a  residence  in  good  faith  upon 
said  land  at  any  time  during  the  preceding  two  years  and  nine  months, 
and  during  said  period  did  not  inhabit  said  land  otherwise  than  by 
making  visits  thereto  at  intervals  of  from  three  to  six  months  apart, 
on  which  occasions  he  remained  on  said  land  only  from  a  few  hours  to 
one  or  two  days,  and  was  otherwise  habitually  absent  from  said  land 
for  the  entire  period  of  thirty-three  months  next  preceding  the  date  of 
the  affidavit  of  contest;  and  further,  that  the  leave  of  absence  of  said 
Swarts  was  fraudulently  obtained  by  reason  of  the  facts  aforesaid. 

No  notice  of  the  hearing  was  served  upon  Swarts,  as  he  appeared 
personally  on  August  2, 1897,  and  entered  a  general  appearance,  waiv- 
ing such  notice  and  requesting  that  the  case  be  set  for  a  hearing,  and 
thirty  days'  notice  thereof  was  ordered  to  be  given  to  Glover.  At  the 
same  time  he  made  application  to  commute  his  homestead  entry,  and 
September  14, 1897,  was  set  for  making  his  final  proof  and  notice  thereof 
was  duly  published.  On  such  date  the  parties  appeared,  and  the  con- 
test was  called.  Glover  objected  to  going  to  trial  because  he  had  not 
been  served  with  the  notice  ordered  to  be  given  to  him  by  the  local 
office,  and  had  not  been  notified  of  the  waiver  of  service  of  notice  of  the 
contest  by  Swart«.  Swarts  then  began  his  final  proof  and  introduced 
two  witnesses,  whose  testimony  was  taken  and  who  were  cross-examined 
by  the  attorney  for  Glover.    Swarts,  as  he  was  ill,  did  not  give  his  tes- 
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timony  on  his  final  proof,  and  thereafter  it  was  ordered,  in  the  presence 
of  the  attorneys  for  the  parties,  that  the  contest  would  be  consolidated 
with  the  hearing  on  the  linal  proof,  and  that  all  matters  at  issue  between 
Glover  and  S warts  would  be  heard  and  determined  on  October  11),  1897, 
at  which  date  the  parties  appeared.  The  final  proof  papers  were  mis- 
laid in  the  local  oflice  and  testimony  was  heard  in  the  contest  proceed- 
ing,  both  parties  introducing  evidence.  Owing  to  the  loss  of  such 
papers,  the  attorney  for  Swarts  dismissed  his  application  for  final  proof. 
After  the  hearing  was  concluded  the  final  proof  papers  were  found  in 
the  local  office,  but  were  never  completed,  no  application  therefor  hav- 
ing been  made. 

The  local  officers,  in  their  joint  opinion,  state  that  the  contest  case 
was  heard  by  their  predecessors  in  office,  and  that  they  were  *'  placed 
at  great  disadvantage  by  reason  of  that  fact,"  as  they  did  not  have  the 
opportunity  of  seeing  the  witnesses  or  observing  their  demeanor  whilst 
testifying.  They  found,  in  effect,  that  Swarts  had  complied  with  the 
law  as  to  improvements  and  cultivation,  but  had  not  complied  with  the 
law  as  to  residence  upon  the  land.  In  view  of  the  departmental  deci- 
sion that  he  was  the  prior  settler,  and  as  he  had  been  granted  a  leave 
of  absence  for  one  year,  and  before  the  expiration  of  that  period  he  was 
married  and  his  wife  resided  most  of  the  time  thereafter  on  the  tract, 
his  residence  was  resumed  before  the  contest  was  initiated  and  before 
the  entryman  had  notice  that  the  contest  had  been  filed,  and  his  default 
was  cured. 

Your  office  affirmed  the  action  of  the  local  officers  holding  that: 

If  Glover  haci  appealed  from  your  (the  local  office)  refusal  to  grant  bim  a  hearing, 
when  on  December  17,.  1896,  he  filed  another  contest  against  Swarts'  entry  alleging 
his  failure  to  comply  with  the  reqnirements  of  the  homestead  law  as  to  residence, 
he  might  have  prevailed  in  that  contest.  But  since  Swarts  re-established  his  resi- 
dence on  the  land  before  the  Initiation  of  this  contest,  he  cured  his  laches. 

Glover  has  appealed  to  this  Department. 

The  concurring  decisions  of  your  office  and  the  local  office  find  that 
Swarts  did  not  comply  with  the  homestead  law  as  to  maintaining  his 
residence  upon  the  tract,  and  it  is  apparent  from  the  record  that  this 
finding  must  be  sustained.  He  was  engaged  in  mercantile  business 
elsewhere,  part  of  the  time  as  post  trader  for  certain  Indians,  and 
afterward  as  clerk  upon  a  salary,  and  although  his  improvements 
on  the  premises  were  worth  at  least  seven  hundred  dollars,  the  tract 
had  been  cultivated  by  others  for  him  and  was  occupied  by  his 
employee,  and  he  did  not  actually  reside  upon  the  tract,  but  made 
occasional  visits  thereto.  The  evidence  taken  at  the  hearing  of  this 
contest  was  restricted  by  counsel  for  contestant  to  the  absences  of  the 
contestee  from  the  land  since  the  close  of  the  testimony  in  the  original 
contest  on  March  31, 1891.  Since  that  date,  excluding  his  leave  of 
absence  for  one  year  after  January  10, 1896,  he  has  not  complied  with 
the  law. 
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On  tbe  other  hand,  Glover,  who  was  claiming  adversely  to  Swarts, 
has  complied  with  the  homestead  law  as  to  improvement  and  cultiva- 
tion, and  since  the  opening  of  the  tract  aud  adjaccDt  lands  to  settle- 
ment, to  the  date  of  the  hearing  in  the  case  now  under  consideration, 
he  has  maintained  a  continuous  residence  thereon. 

It  is  contended  on  behalf  of  Swarts,  the  entryman,  tbat  he  cured  his 
default,  if  any,  by  re-establishing  or  resuming  his  residence  upon 
the  land  after  his  marriage  and  prior  to  any  notice  or  knowledge  of 
the  present  contest,  and  this  contention  is  sustained  by  your  office  and 
the  local  office.  It  is  a  general  rule  that  a  contest  must  fail  when  the 
default  charged  is  cured,  in  good  faith,  before  the  entryman  had  knowl- 
edge or  notice  of  the  contest.  (Davis  v.  Eisbert,  26  L.  D.,  384, 388,  and 
cases  there  cited.)  While  the  present  proceeding  is  in  the  nature  of  a 
new  contest  and  covers  matters  not  in  issue  in  the  original  contest,  it 
is  base'd  upon  the  failure  of  the  entryman  to  comply  with  the  law  dur- 
ing the  pendency  of  the  original  contest  since  the  original  hearing,  a 
matter  always  the  subject  of  an  inquiry  as  germane  to  the  original 
case. 

A  homestead  entryman  is  held  to  a  strict  account  in  the  matter  of 
his  compliance  with  the  law,  where  an  adverse  settlement  right  exists, 
and  if  he  fail  to  maintain  the  continuity  of  his  residence  during  the 
pendency  of  a  contest  against  him,  his  laches  can  not  be  cured  by  the 
resumption  of  bis  residence,  even  if  his  default  is  not  challenged  until 
protest  is  made  against  the  acceptance  of  his  final  proof.  (Smith  v. 
S^olan,  19  L.  D.,  117, 119, 120.)  In  the  presence  of  an  adverse  claim 
asserted  in  good  faith  for  over  three  years  by  one  residing  on  the  land 
during  that  period  and  having  valuable  improvements  thereon,  a 
homestead  entry  was  not  allowed  to  stand,  where  the  entryman  had 
not  maintained  his  residence  upon  the  tract,  even  when  he  attempted 
to  cure  his  default.  (Bates  v.  Bissell,  9  L.  D.,  546, 551.)  A  contestant 
who  relies  upon  his  prior  settlement  must  maintain  his  residence  upon 
the  land  during  the  pendency  of  the  contest  (Fonnan  v.  Healey,  28 
L.D.^26G;  Eowan  r.  Kane,  26  L.  D.,  341, 343),  and  it  appears  that  the 
same  rule  applies  to  an  entryman  who  makes  the  same  claim  and  whose 
entry  is  contested  by  one  who  has  established  and  maintained  his  resi- 
dence upon  the  land  and  who  has  asserted  his  rights  in  a  contest.  An 
inquiry  may  be  had  in  such  cases,  upon  charges  of  failure  to  comply 
with  the  law  during  the  pendency  of  the  contest  since  the  original 
hearing.    (Forman  v.  Healey,  supra;  Lark  v,  Livingston,  26  L.  D.,  163.) 

In  ordinary  cases  a  charge  of  abandonment  will  not  lie  against  the 
entry  of  a  homestead  where  leave  of  absence  is  granted  under  the 
act  of  March  2, 1889,  until  the  expiration  of  six  months  after  the  time 
for  which  the  leave  was  granted  (Hiltner  v,  Wortler,  18  L.  D.,  331). 
Such  leave  of  absence  is,  however,  no  protection  against  a  contest  for 
abandonment  where  the  entryman,  prior  to  such  leave  has  failed  to 
comply  with  the  law,  and  the  leave  granted  does  not  preclude  the  ini- 
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tiatiou  of  a  contest  during  sacb  period  charging  uou-compliauce  with 
the  law  prior  thereto  (Yarueaa  v.  Graham,  IG  L.  D.,  348).  But  the 
application  of  Glover  to  contest  the  entry  anew,  made  December  17, 
1896,  was  properly  rejected  by  the  local  office,  as  the  leave  of  absence 
had  then  been  granted  and  was  in  force,  and  while  unassailed  was  a 
protection  to  the  eutryman.  (Quien  v.  Lewis,  20  L.  D.,  319).  This 
seems  to  have  been  well  understood,  as  Glover  did  not  appeal  from 
such  action,  but  filed  an  amended  application  specifically  attacking  the 
leave  of  absence  as  fraudulently  obtained. 

As  it  appears  tbat  Svvarts  failed  to  maintain  his  residence  upon  the 
tract  for  a  period  of  over  twenty-one  months  after  the  close  of  the  hear- 
ing in  the  original  contest  and  prior  to  the  granting  of  his  leave  of 
absence,  but  attempted  by  occasional  visits  to  the  tract  to  make  a 
showing  of  compliance  with  the  law  while  he  was  engaged  in  business 
elsewhere,  and  maintained  his  possession  of  the  tract  through  an 
employee,  he  did  not  cure  his  default  by  obtaining  his  leave  of  absence 
or  by  causing  his  wife  to  reside  upon  the  tract  after  his  marriage. 

For  the  foregoing  reasons  the  decision  of  your  office  is  reversed.  The 
contest  of  Glover  must  be  sustained,  and  the  entry  of  Swarts  must  be 
canceled. 


PROC'EEDIXGS  TO  VACATE  PATENT— IX AD VERTEXT  ISSUE. 

NoBTHEEN  Pacific  R.  JR.  Co.  v.  Gosnell. 

Proceed! 0£8  to  vacate  a  patent  should  be  iDstitnted  on  behalf  of  the  governtueut, 
where  said  patent  i.s  wrongfuHy  issaed  through  inadvertence  during  the  pen- 
dency of  a  controversy  before  the  Land  Department  involving  the  land  covered 
thereby. 

Secretary  Hitchcock  to  the  GommUtsioner  of  the  General  Land  Office^  July 
(W.  Y.  D.)  26^  1899.  (P.  W.  C.) 

Under  dat«  of  February  25,  1899,  tbe  papers  in  the  case  of  Northern 
Pacific  Railroad  Company  v.  Josiab  Gosnell,  involving  tbe  SE.  J  of  tbe 
^E.  i  and  tbe  NE.  J  of  the  SE.  J  of  Sec.  23,  T.  3  S.,  R.  9  E.,  Bozenian 
land  district,  Montana,  pending  on  appeal  before  this  Department  from 
your  office  decision  of  December  24,  1895,  holding  said  land  to  have 
been  excepted  from  the  company's  grant  upon  the  contest  instituted  by 
the  application  of  Gosnell  to  make  homestead  entry  thereof,  were 
returned  to  your  office  for  disposition  under  the  act  of  July  1,  1898  (30 
Stat.,  597,  620). 

Said  papers  are  again  forwarded  with  your  office  letter  of  July  20, 
1899,  with  the  statement  that — 

While  said  case  was  pending  before  the  Department  on  appeal  by  the  company 
from  office  decision  "F  "  of  December  24, 1895,  in  favor  of  Gosnell,  the  land  involved 
therein  was  inadvertently  patented  to  the  company  November  3, 1897.  Snch  patent- 
ing having  occnrred  prior  to  the  passage  of  the  act  of  Jnly  1,  1896,  supra,  the  tract 
does  not  conic  within  its  provisions. 
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It  thus  appears  tbat  after  your  office  in  its  decision  of  December  24, 
1895,  held  the  land  above  described  to  liave  been  excepted  from  the 
grant  to  the  Nortliern  Pacific  Eailroad  Company,  and  said  company 
had  appealed  therefrom  to  this  Department,  and  while  said  appeal  was 
pending  before  this  Department  unacted  upon,  your  ofBce,  through 
inadvertence  or  mistake,  wrongfully  issued  a  patent  to  the  railroad 
company  embracing  said  land. 

In  the  case  of  the  Gennania  Iron  Company  v.  United  States  (1(>5 
U.  S.,  379)  it  was  held : 

When,  while  disputed  matters  of  fact  concerning  a  tract  of  public  land,  or  the 
priority  of  right  of  el  aim  ants  thereto,  are  pending  unsettled  in  the  land  department, 
a  patent  wrongfally  issues  for  the  tract  through  inadvertence  or  mistake,  by  which 
the  Jnrifidlctiou  conl«rred  by  law  upon  the  land  department  over  these  disputed 
questions  of  fact  is  lost,  a  court  of  equity  may  rightfully  interfere,  and  restore  such 
lost  jurisdiction  by  cancelling  the  patent.     (Syllabus.) 

It  is  therefore  directed  that  demand  be  made  of  the  Northern  Pacific 
Railway  Company,  successor  in  interest  to  the  Northern  Pacific  Eail- 
road Company,  for  reconveyance  of  the  laud  involved,  thus  wrongfully 
and  inadvertently  patented  during  the  pendency  of  said  case,  to  the 
end  that  upon  restoration  to  the  United  States  of  the  title  thus  inad- 
vertently conveyed  by  reason  of  said  patent  the  case  may  then  be  dis- 
I>osed  of  nnder  the  provisions  of  said  act  of  July  1, 1898,  supt^a.  You 
will  advise  the  company  accordingly. 

Should  the  company  fail  to  make  reconveyance  of  the  land  as 
demanded  within  ninety  days  from  the  date  of  demand,  you  will  certify 
the  entire  record  to  this  Department  for  such  further  action  as  the 
facts  in  the  case  may  warrant. 


HOMKSTEAD  CONTEST— RESIDENCE— POSTMASTER. 

KlRKENDALL  V.  GOEDON. 

In  the  case  of  a  homeeteader^  who  holds  an  appointment  as  postmaster,  the  Depart- 
ment will  not,  in  passing  upon  his  compliance  with  law  in  the  matter  of  residence, 
undertake  to  determine  whether  such  residence  is  compatihle  with  the  statutory 
requirement  that  ''every  postmaster  shall  reside  within  the  delivery  of  the  office 
to  which  he  is  appointed.'^ 

The  case  of  Henry  C.  Hanshrough,  5  L.  D.,  155,  overruled. 

Secretary  Hitchcock  to  the  Commissioner  of  the  Oeneral  Land  Office^ 
(W.  V.  I).)  July  26,  1899.  (G.  B.  G.) 

May  18, 1897,  Peter  Gordon  made  homestead  entry  for  the  W.  ^  of  the 
B.  J  of  Sec.  23,  Tp.  21  ]S\,  E.  116  W.,  Evanston,  Wyoming. 

November  29, 1897,  Frank  J.  Kirkendall  filed  in  the  local  office  an 
affidavit  of  contest  against  said  entry,  alleging  that  the  said  Peter  Gor- 
don and  family  had  wholly  abandoned  said  tract  for  more  than  six 
months  since  making  said  entry  and  next  prior  to  that  date,  and  that 
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said  tract  was  not  then  settled  upon  and  cultivated  by  said  Gordon  as 
required  by  law.  On  the  same  day  notice  of  a  hearing,  to  be  held  Jan- 
uary 10, 1898,  issued  from  the  local  oifice,  which  notice  was  served  upon 
Gordon  by  delivering  to  him  a  copy  of  the  same,  December  1, 1897. 

On  the  day  named  in  the  notice  the  parties  appeared  at  the  local 
office,  when  the  following  proceedings  were  had: 

Theentryman  Gordon  was  called  by  the  contestant  and  testified  that 
at  the  time  he  made  entry  for  the  laud  in  controversy,  he  resided  at 
Fossil,  Wyoming,  which  place  is  eleven  miles  from  the  land;  that  he 
had  been  during  the  whole  of  the  j^ear  1897,  and  was  at  the  time  Ite 
was  giving  this  testimony,  postmaster  of  the  post  office  at  Fossil;  that 
his  then  post  office  address  was  Diamondville,  Wyoming,  and  that  the 
land  in  controversy  is  within  the  post  office  <lelivery  of  Diamondville. 
Gross-examination  was  waived  by  Gordon's  attorney,  whereupon  the 
attorney  for  the  (M)ntestant  moved  a  cancellation  of  said  entry  because 
the  entry,  having  been  made  by  a  postmaster  for  land  outside  of  the 
delivery  of  his  office,  being  void,  cannot  be  carried  to  patent. 

The  motion  was  denied,  whereupon  the  contestant  filed  an  amended 
complaint  over  the  objection  of  the  defendant,  setting  forth  the  fact  of 
Gordon's  postmastership,  and  the  hearing  proceeded,  both  parties  oflFer- 
ing  testimony. 

February  16, 1898,  the  local  officers  rendered  a  joint  decision  in  the 
case,  recommending  that  the  entry  be  sustained,  and  upon  Kirkendall's 
appeal  to  your  office,  the  decision  below  was  affirmed  and  the  contest 
dismissed. 

The  further  appeal  of  Kirkendall  brings  the  case  here. 

The  evidence  in  this  case  conclusively  shows  that  the  enkryman 
established  his  residence  upon  the  land  in  controversy  before  the  expi- 
ration of  six  months  from  the  date  of  his  entry.  That  he  was  living 
on  the  land  himself  before  that  time  is  not  seriously  disputed,  but  the 
theory  upon  which  this  branch  of  the  contest  seemed  to  have  proceeded 
was  that  he  did  not  take  his  wife  to  the  land  within  the  six  months 
next  following  the  date  of  the  entry,  and  that  he  did  not  therefore  in 
fact  or  in  law  establish  his  residence  during  such  time.  It  is  shown 
that  Mrs.  Gordon  was  during  this  period  very  ill,  with  an  incurable 
malady,  and  that  the  delay  in  moving  her  to  the  homestead  was  due  to 
that  cause.  As  a  matter  of  fact,  however,  she  was  removed  to  the 
land,  and  took  up  her  abode  there  with  her  husband,  on  the  28th  day 
of  November,  1897.  This  was  the  day  before  the  contest  affidavit  in 
this  case  was  filed  and  two  days  before  notice  of  the  contest  was  served. 
So,  even  if  it  be  conceded  that  a  residence  was  not  in  good  faith  estab- 
lished upon  this  land  until  the  day  that  Mrs.  Gordon  arrived  there, 
the  entryman's  laches  were  cured,  and  a  contest  for  abandonment  did 
not  lie,  either  at  the  date  of  the  filing  of  the  affidavit  of  contest,  or  at 
the  date  of  the  service  of  notice  thereof. 

But  it  is  urged,  in  view  of  section  3831  of  the  Revised  Statutes, 
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which  provides  that  "Every  postmaster  shall  reside  within  the  delivery 
of  the  office  to  whicli  he  is  appointed,"  that  Gordon  could  not  have 
established  a  legal  residence  upon  this  land,  and  several  decisions  of 
the  Department  and  the  courts  are  relied  upon  in  support  of  this  con- 
tention. Of  these  the  only  one  directly  in  point  which  seems  to  sus- 
tain this  contention  is  the  case  of  Henry  0.  Hansbrough  (5  L.  D.,  155), 
wherein  it  was  held  that — 

A  person  holding  a  position  of  postmaster  ....  cannot  be  beard  to  say  that  bis 
residence  is  beyond  the  delivery  of  bis  office. 

The  records  of  the  Post  Office  Department  show,  and  it  is  admitted, 
that  Gordon  was  postmaster  at  Fossil,  eleven  miles  from  his  homestead 
claim,  during  the  whole  time  that  he  is  shown  to  have  in  fact  resided 
upon  this  land.  It  is  shown  that  he  had  long  before  turned  the  post 
office  over  to  his  son,  who  was  his  deputy,  and  that  he  personally  per- 
formed no  duties  in  relation  to  said  position,  except  that  he  occasion- 
ally signed  papers  in  the  nature  of  reports,  etc.  The  office  had  no 
salary  attached  to  it,  and  the  ren)uneration  arising  from  the  sale  and 
cancellation  of  stamps  was  small. 

In  con.sideration  of  these  facts  it  is  urged  that  he  was  only  post- 
master iu  name  and  not  in  fact,  and  that  the  ruling  in  the  Hansbrough 
case  does  not  apply. 

But  the  principal  contention  can  not  be  allowed.  A  postmaster  does 
not  vacate  his  office  by  removing  away  from  the  neighborhood  thereof, 
and  unless  he  resigns  or  is  removed  by  the  appointing  power,  he  and 
his  sureties  are  resiK)nsible  to  the  Department,  and  to  individuals  who 
should  be  injured  by  any  neglect  of  duty  in  the  office.  The  United 
States  V.  Josiah  Pearce  (2  McLean,  14). 

The  decision  in  the  Hansbrough  case,  supra^  stands  alone.  It  does 
not  seem  to  have  been  cited  with  approval  since  it  was  made,  and  the 
Department  is  now  of  opinion  that  the  ruling  therein  is  unsound.  It 
does  not  follow  because  the  law  requires  that  a  postmaster  shall  reside 
within  the  delivery  of  the  office  to  which  he  is  appointed  that  he  in 
fact  or  in  law  resides  there.  Kor  is  it  within  the  province  of  this 
Department  to  decide  a  question  involving  a  charge  of  official  delin- 
quency within  the  exclusive  jurisdiction  of  the  Post  Office  Department. 
To  decide  whether  or  not  a  postmaster  resides  within  the  delivery  of 
his  ofiQce  involves  a  ruling  upon  the  question  as  to  what  is  the  delivery 
of  his  office,  and  this  is  an  administrative  question  within  the  exclu- 
sive cognizance  of  the  Post  Office  Department  and  would  be  controlled 
by  considerations  of  public  policy  and  private  conveniences  in  the 
administration  of  the  i>ostal  laws  with  which  this  Department  has 
nothing  to  do. 

From  informal  inquiry  of  officials  connected  with  the  Post  Office 
Department,  It  is  ascertained  that  the  question  of  what  is  the  delivery 
of  a  post  office  within  the  meaning  of  said  section  ^31  has  never  been 
definitely  settled,  each  case  being  controlled  by  its  own  circumstances.^ 
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The  question  before  this  Department  in  this  case  is  not  whether  Peter 
Gordon  ifi  complying  with  the  law  in  the  discharge  of  his  official  duties, 
but  instead  has  he  complied  with  the  homestead  law?  The  evidence 
shows  that  he  has. 

The  decision  appealed  from  is  affirmed. 

Since  the  appeal  in  this  case,  and,  on  May  1, 1899,  one  James  Wan- 
lass  filed  an  affidavit  of  contest  against  Gordon's  entry,  wherein  it  is 
alleged  that  the  land  covered  thereby  and.  in  controversy  in  this  case 
is  chiefly  valuable  for  large  .and  valuable  deposits  of  coal  contained 
therein,  that  the  same  is  not  agricultural  land  in  any  sense  of  the  term, 
and  that  the  said  entryman  knew  all  this  at  the  time  he  made  his  entry. 

June  21, 1899,  your  office  transmitted  to  the  Department  the  report 
of  a  special  agent  respecting  the  land  involved,  to  the  effect  that  it  is 
valuable  coal  land  and  of  little  value  for  agricultural  purposes,  that  the 
entry  was  fraudulently  made  to  secure  a  valuable  deposit  of  coal,  and 
recommending  that  the  entry  be  canceled,  the  contest  dismissed,  and 
the  land  held  subject  to  cash  entry  only  as  coal  land. 

In  view  of  the  contest  affidavit  of  said  Wanlass,  in  view  of  this  special 
agent's  report,  and  in  view  of  the  record  in  this  case  and  the  tiles  of 
your  office,  which  show  that  the  land  covered  by  Gordon's  entry  is  in 
the  immediate  vicinity  of  large  and  valuable  coal  mines  which  are 
being  actively  operated,  it  is  directed  that  notice  issue  upon  said  con- 
test affidavit  to  determine  the  character  of  the  land. 


MINING  CLAIM-APPL-ICATIOX- WAIVER-ENTRY. 

Cain  et  al.  v.  Addenda  Mining  Co.    (On  Review). 

The  miniDg  laws  contemplate  that  proceediugn  under  an  application  for  mineral 
patent  should  be  prosecuted  to  completion  within  a  reasonable  period  after  the 
required  publication,  or  after  the  termination  of  proceedings  on  advei'se  claims, 
if  any  are  filed^  and  failure  so  to  do  constitutes  a  waiver  of  rights  secured  under 
the  application. 

A  mineral  entry  should  not  be  allowed  at  a  time  when  the  land  covered  thereby  is 
embraced  within  a  prior  mineral  entry  standing  of  record,  and  involved  in  pro- 
ceedings pendiug  before  the  Laud  Department. 

Departmental  decision  of  January  8,  1897,  24  L.  D.,  18,  recalled  and  vacated. 

Secretary  Hitchcock  to  the^  Oommissioner  of  the  Geiieral  Land  Office^ 
( W.  V.  P.)  July  25,  1899.  (E.  B.,  Jr.) 

This  case  comes  again  before  the  Department  upon  an  entertained 
motion  by  the  protestants,  James  S.  Cain,  John  W.  Kelly,  and  Alex- 
ander J.  McCone,  for  review  of  the  decision  of  tbe  Department  herein 
of  January  8, 1897  (24  L.  D.,  18),  and  upon  the  showing  Hied  by  the 
Addenda  Gold  and  Silver  Mining  Company  in  opposition  to  said 
motion.  In  its  decision  the  Department  dismissed  the  protest  of  Cain 
and  others  against  Independence,  California,  mineral  entry  No.  240, 
made  by  said  company  for  the  Addenda  lode  mining  claim,  and  directed 
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your  office  to  "pass  the  Addenda  claim  to  patent,  subject,  however,  to 
any  objections  appearing  in  the  record  and  not  herein  considered,'' 

It  was  foand  in  said  decision  that  the  Addenda  claim  was  located 
May  19,  1877;  that  application  for  patent  thereto  was  filed  by  the  said 
company  ^November  11, 1879;  that  daring  the  period  of  publication, 
which  ended  January*  17, 1880,  adverse  proceedings  were  instituted  by 
the  owner  of  the  Concordia  lode  claim,  resulting  in  a  judgment  April 
13, 1882,  in  favor  of  the  adverse  claimant;  that  on  December  10, 1894, 
the  company  made  said  entry  for  what  remained  of  the  Addenda  loca- 
tion after  excluding  the  conflicts  with  the  Concordia  and  the  Insurance 
lode  claims;  and  that  on  April  27, 1895,  there  was  filed  the  said  protest 
of  Cain  and  others. 

It  was  alleged  in  the  protest  that  subsequent  to  the  application  and 
prior  to  the  said  entry,  the  company  had  abandoned  the  Addenda 
location;  that  in  1894  and  subsequent  to  the  alleged  abandonment 
portions  of  the  Addenda  ground  had  been  relocated  as  the  Black  Eock 
Consolidated  and  the  Contention  lode  claims;  that  protestants  had 
become  the  owners  of  such  ground  under  these  relocations  and  by 
mesne  conveyances;  and  that  prior  to  said  entry  they  had  commenced 
suit  against  the  company  to  quiet  title,  which  suit  was  still  pending. 

The  proceedings  heretofore  had  in  the  case,  in  addition  to  what  has 
already  been  stated  herein,  being  sufficiently  indicated  in  the  decision 
under  review,  it  is  not  deemed  necessaiy  to  recite  the  same  at  length 
here. 

Xo  bearing  was  had  upon  the  protest,  your  office  and  the  Department 
depending  for  the  facts  necessary  to  the  consideration  thereof  upon 
the  ex  parte  evidence  filed  in  support  thereof,  and  in  opposition  thereto, 
a  certified  copy  of  the  pleadings  and  decree  in  the  suit  aforesaid,  the 
same  having  passed  to  a  final  decree  pending  the  consideration  of  the 
protest,  and  a  certified  copy  of  a  deposition  of  one  P.  Curtis  taken  in 
that  suit,  such  certified  copies  being  presented  in  support  of  the  protest 
against  the  entry. 

The  said  suit  was  brought  in  the  local  court  in  November  1894  to 
qniet  title  in  the  plaintiffs  (protestants  here)  to  certain  lode  mining 
claims  known  as  the  Black  Bock,  the  Black  £ock  Consolidated,  and 
the  Contention,  respectively,  the  last  named  claim  including  the  Black 
Bock  within  its  boundaries,  plaintifis  claiming  to  trace  the  title  to  loca- 
tions of  the  Black  Rock  and  the  Black  Bock  Consolidated  claims  made 
by  said  Curtis  January  1, 1887,  and  January  1 ,  1894,  respectively,  and 
to  the  location  of  the  Contention  claim  made  by  John  W.  Kelly,  one  of 
the  said  plaintifis,  June  20, 1894,  which  claims  conflict  with  the  Addenda 
claim.  In  its  answer  the  Addenda  company,  denying  the  plaintifis^ 
alleged  ownership  and  right  of  possession,  averred  that  the  locations  of 
the  Black  Bock  and  Black  Bock  Consolidated  claims  were  made  by  said 
Curtis  in  fraud  of  the  rights  of  the  company  at  times  when  he  was  Its 
confidential  and  trusted  agent  to  see  that  the  law  relative  to  the  per- 
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formance  of  annual  labor  upon  the  Addenda  and  certain  other  location8 
of  the  company  was  duly  complied  with  in  its  behalf;  that  plaintiffs 
knew  of  the  relations  existing  between  the  company  and  said  Curtis, 
and  that  the  relocation  of  its  said  claims  was  made  by  him  while  act- 
ing as  its  agent;  and  that  conveyances  of  the  Black  Eock  and  Black 
Kock  Consolidated  claims  were  made  by  him  to  said  Kelly,  and  the 
location  of  the  Contention  claim  was  made  by  Kelly — all  in  pursuance 
of  a  conspiracy  between  Curtis  and  the  plaintiffs  to  defraud  the 
defendant. 

Upon  the  issues  presented  the  court  duly  rendered  its  decree,  August 
30,  1895,  in  favor  of  the  plaintiffs,  as  follows: 

In  the  Superior  Court  of  the  County  of  Mono. 
State  of  California,  James  8.  Cain,  et  al.,  plaintiffs. 

Tlie  Addenda  Gold  and  Silver  Mining  Company,  defendant. 

This  cause  having  heen  regularly  called  and  tried  by  the  court,  and  the  findings 
of  fact  and  conclusions  of  law  having  been  expressly  waived  in  open  court  by  the 
respective  parties,  and  such  consent  and  waiver  having  been  entered. on  the  minutes 
of  the  court,  and  the  court  having  duly  rendered  its  decision,  wherein  judgment 
^Yas  awarded  in  favor  of  the  plaintifis  in  said  action  and  against  the  defendant 
herein  and  for  costs  against  the  said  defendant,  on  motion  of  Keddy,  Campbell  & 
Met-Bon,  attorneys  for  the  plaintiffs. 

It  is  now  therefore,  hereby,  ordered,  adjudged  and  decreed,  that  the  plaintiffs  have 
judgment  as  prayed  for  in  their  complaint  herein  against  the  defendant,  that  all 
adverse  claims  of  the  defendant  and  all  persons  claiming  to  claim  said  premises  or 
any  part  thereof,  through  or  uuder  said  defendant,  are  hereby  adjudged  and  decreed 
to  be  iuvalid  and  groundless,  and  that  the  plaintiffs  be  and  they  are  hereby  declared 
and  adjudged  to  be  the  true  and  lawful  owners  of  the  laud  described  in  the  com- 
plaint, and  hereinafter  described,  and  every  part  and  parcel  thereof,  and  that  their 
title  thereto  is  adjudged  to  be  quieted  against  all  claims  or  demands  of  the  defend- 
ant, who  is  hereby  perpetually  estopped  from  setting  up  any  claims  thereto,  or  any 
part  thereof. 

(Here  follows  description  of  the  property  and  judgment  for  costs.) 
This  suit  clearly  involved  the  right  to  the  possession  of  mining  ground 
embraced  in  conflicting  mining  claims,  a  matter  which  the  mining  laws 
contemplate  shall  be  settled  and  decided  by  a  courtof  competent  juris- 
diction, and  the  decree  awarded  the  right  of  possession  to  the  plaintiffs 
and  it  has  not  been  vacated,  reversed  or  modified. 

The  Department,  however,  holding  that  the  decree  had  not  been 
rendered  on  an  adverse  claim  pursuant  to  section  232(5  of  the  Revised 
Statutes,  and  considering  the  evidence  tending  to  show  fraud  on  the 
part  of  Curtis,  and  knowledge  thereof  on  the  part  of  protestants  at  the 
time  of  their  purchase,  declined  to  recognize  the  decree  as  of  binding 
force  upon  the  land  department  or  as  effective  against  the  company  in 
its  proceedings  for  patent.  The  evidence  presented  also  tending  to 
show  as  is  more  fully  set  out  in  the  decision  under  review,  that  although 
the  company  had  not  in  fact  complied  with  the  provisions  of  section 
2324  of  the  Revised  Statutes  relative  to  annual  expenditure  upon  the 
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Addenda  claim  for  the  year  1893, ^or  with  the  act  of  November  3,  1893 
(28  Stat.,  6),  excusing  such  expenditure,  it  had,  on  the  other  hand,  in 
good  faith  held  and  worked  the  claim  from  1886  to  1892  inclusive,  a 
period  longer  than  the  time  prescribed  by  the  statute  of  limitations  for 
mining  claims  of  the  State  of  California,  and  this  prior  to  the  alleged 
relocation  by  Curtis  in  1894,  it  was  held,  under  authority  of  section 
2332  of  the  Revised  Statutes  and  the  case  of  Stewart  et  al,  v.  Bees  et 
al.  (21  L.  D.,  446),  that  the  company  was  entitled  to  have  its  entry 
passed  to  patent  as  against  these  protestants;  and  the  protest  was  dis- 
missed and  direction  given  to  pass  the  en  try  to  patent,  as  hereinbefore 
stated. 

ITpon  further  and  careful  consideration,  the  Department  is  now  of 
opinion  that  the  ruling  thus  announced  can  not  be  sustained  to  the 
extent  there  stated.  It  is  true  the  proceedings  leading  up  to  the  decree 
of  the  court  and  the  decree  itself  do  not  conform  to  sections  2325  and 
2326  of  the  Be  vised  Statutes.  These  sections  require  that  such  pro- 
ceedings be  initiated  in  the  local  land  office  during  the  period. of  publi- 
cation of  notice  of  the  application  for  patent,  but  this  was  not  possible 
in  this  instance  because  the  mining  locations  under  which  protestants 
claim  were  not  made  until  long  after  the  publication  of  notice  of  the 
Addenda  application  was  completed.  These  sections  do  not  provide  for 
a  case  like  the  present  where  the  applicant  for  patent  allows  his  appli- 
cation to  lie  dormant  without  payment  for  the  land  for  several  years 
after  publication  of  notice.  Where  this  is  done  valid  adverse  rights  to 
the  land,  giving  to  others  the  lawful  right  of  possession,  may  attach  by 
reason  of  a  relocation  by  another  based  upon  the  failure  of  the  appli- 
cant to  make  the  necessary  annual  expenditure  or  his  abandonment  of 
the  claim ;  and  where  rights  under  such  a  relocation  have  been  estab- 
lished in  judicial  proceedings,  the  land  department  can  not  ignore  or 
disregard  the  court's  decision.  In  the  case  of  Gillis  v,  Downey  (85  Fed. 
Rep.,  483, 489),  which  was  a  suit  in  equity  to  quiet  title  to  certain  placer 
mining  lands,  it  is  said  by  the  circuit  court  of  appeals  for  the  eighth 
ciicuit: 

Bat  it  is  insisted  by  defendaut  that,  as  he  had  made  application  to  the  land-office 
department  for  a  patent,  pursuant  to  the  provisions  of  section  2325,  Rev.  St.,  and  the 
sixty  days  prescribed  therein  for  publication  of  notice  of  such  application  had 
expired  before  the  complainant  adversed  the  application,  the  complainant  is  pre- 
cluded from  contesting  his  right  to  a  patent.  It  does  not  appear  from  the  averments 
of  the  bill  that  the  sixty  days  notice  was  ever  published,  as  required  by  the  statute. 
But,  assume  that  it  was,  this  fact  has  no  application  to  the  instance  where  the 
adverse  claim  does  not  arise  until  after  the  expiration  of  the  sixty  days  limitation, 
and  the  applicant  for  the  patent  has  let  his  application  lie  dormant  for  a  number  of 
years  without  either  paying  the  purchase  money  or  doing  the  required  work  of  $100 
each  year  pending  the  application  for  patent.  Enterprise  Min.  Co.  r.  Rico-Aspen 
Consol.  Min.  Co.,  32  U.  S.  App.,  75, 13  C.  C.  A.,  390,  and  66  Fed.,  200,  affirmed  in  167 
U.S.,  108, 17  Sup. Ct., 762.  The  filing  of  the  application  for  a  patesnt  does  uot  sus- 
pend the  obligation  to  keep  up  the  required  work  where,  without  paying  the  pur- 
chase money,  the  claimant  permits  his  application  to  sleep  for  years,  ns  in  this  case. 
2967— VOL  29 5 
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And  ''upon  such  failure  to  oomply  with  these  conditions  the  claim  or  mine  upon 
which  the  failure  occurred  shall  be  open  to  relocation  in  the  same  manner  as  if  no 
location  of  the  same  had  ever  been  made.''  Black  r.  Mining  Co.,  163  U.  S.,  450, 16 
Sup.  Ct.,  1101. 

In  the  Buit  by  Oaiu  and  others  against  it  the  company  had  ample 
opportunity  to  present  every  defense  it  had  to  the  claim  of  the  protest- 
ants.  It  might  in  that  suit  have  pleaded  the  ruuuing  of  the  statute  of 
limitations  under  section  2332  of  the  Kevised  Statutes,  which  the  deci- 
sion uuder  review  invoked  in  its  behalf,  but  this  was  not  done.  It  did 
plead  the  claimed  fraudulent  character  of  the  relocation  by  Curtis  and 
protestants'  knowledge  thereof  at  the  time  of  their  purchase  from  him, 
but  according  to  the  decree  this  defense  was  not  sustained.  That  decree 
is  an  adjudication  adverse  to  the  company's  claimed  right  of  possessioii 
from  the  time  of  the  commencement  of  the  suit  which  was  anterior  to 
the  company's  mineral  entry.  It  is  not  believed  that  section  2332  of 
the  Kevised  Statutes  can  be  invoked  in  the  land  department  uuder 
these  cir.cumstanccs  to  defeat  the  judgment  of  the  court.  Nor  is  it 
believed  that  the  land  department  should,  in  disregard  of  the  decree 
of  the  court,  have  undertaken  to  reexamine  the  claimed  fraudulent 
character  of  the  relocation  by  Curtis  and  protestants'  claimed  knowl- 
edge thereof  at  the  time  of  their  purchase,  for  the  purpose  of  making 
an  independent  decision  of  its  own  thereon.  All  of  this  went  to  the 
right  of  possession,  a  matter  intended  to  be  committed  to  the  courts  for 
settlement  and  decision.  For  the  land  department  to  assert  authority 
to  retry  and  redecide  such  matters  is  to  assert  authority  to  give  a  pat- 
ent to  one  claimant  when  by  the  judgment  of  a  court  of  competent 
jurisdiction  the  right  of  possession  to  the  ground  in  conflict  has  been 
adjudged  to  be  in  another.    This  was  not  intended  or  contemplated. 

The  difficulty  here  arises  from  the  fact  that  the  Addenda  company 
filed  its  application  for  patent  in  the  local  land  office  in  1879,  made  due 
posting  and  publication  thereof  and  upon  the  termination  of  certain 
adverse  proceedings  in  1882  became  entitled,  upon  paying  the  purchase 
price,  to  make  entry  of  all  the  ground  embraced  in  its  application  and 
notices  which  had  not  been  awarded  to  others  in  such  adverse  pro- 
ceedings. Instead  of  exercising  this  right  the  company  took  no  further 
proceedings  uuder  its  said  application,  until  in  1894  after  the  la))se  of 
twelve  years  and  after  the  institution  of  the  suit  by  the  protestants  to 
quiet  title  in  themselves  to  the  portion  of  the  ground  here  in  con- 
troversy. The  mining  laws  contemplate  that  proceedings  under  an 
application  for  patent  should  be  prosecuted  to  completion  within  a  rea- 
sonable time  after  the  required  publication,  or  after  the  termination  of 
proceedings  on  adverse  claims,  if  any  are  filed;  otherwise  by  making 
application  for  patent  and  giving  notice  thereof,  but  without  making 
payment  of  the  purchase  price,  one  would  become  entitled  to  project 
indefinitely  into  the  future  the  assumption  of  section  2325  <<  that  no 
adverse  claim  exists"  notwithstanding  the  requirement  of  section  2324 
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that  au  expenditure  of  one  hundred  dollars  in  labor  or  improvements 
shall  be  made  upon  a  mining  claim  during  each  year  until  entry  is 
allowed. 

The  Addenda  company  permitted  its  application  to  lie  dormant  so 
many  years  without  making  payment  of  the  purchase  price  that  it 
must  be  held  to  have  waived  the  rights  obtained  by  the  earlier  pro- 
ceedings ujjou  the  application.  Its  entry  in  1894,  therefore,  ought  not 
to  have  been  allowed,  and  for  that  reason  must  be  canceled. 

It  appears  that  on  October  7,  1897,  while  this  matter  was  pending 
before  the  Department,  said  Kelly  and  Cain,  and  the  Fulton  Foundry, 
a  corporation,  which,  in  the  meantime  had  acquired  the  interest  of  said 
McCone,  were  allowed  to  file  in  the  local  office  applications  for  patent 
to  the  Black  Rock  Consolidated  and  the  Contention  claims,  and  on 
December  3, 1898,  to  make  entry  of  the  same  as  Nos.  257  and  258,  sur- 
veys Nos.  3458  and  3459,  respectively.  The  Contention  claim  as 
applied  fdr  and  entered  does  not  conflict  with  the  Addenda  claim,  but 
the  Black  Bock  Consolidated  as  applied  for  and  entered  does  conflict 
with  the  Addenda  tlirougliout  the  entire  length  of  the  Black  Bock  Con- 
solidated. No  adverse  claim  appears  to  have  been  filed  against  the 
application  for  the  Black  Bock  Consolidated,  but  the  proceedings  for 
patent  therefor  having  been  erroneously  allowed  while  the  Addenda 
entry  was  still  intact  of  record,  and  during  the  pendency  in  the  land 
department  of  the  case  arising  on  the  protest  of  Cain  and  others 
against  the  Addenda  entry,  you  are  hereby  directed  to  cancel  the 
entry.  No.  257,  of  the  Black  Bock  Consolidated  claim. 

The  question  of  what  further  efifect  should  be  given  to  the  decree  of 
the  court  obtained  by  the  protestants  in  their  suit  against  the  com- 
pany, must  be  determined  by  the  courts  in  such  adverse  proceedings 
as  may  be  had  under  sections  2325  and  *J326,  if  either  claimant  makes 
further  application  for  patent  for  the  ground  in  controversy,  and  there- 
fore need  not  be  now  considered  by  the  land  department  If  this 
decree  is  not  of  such  a  character  as  to  preclude  an  original  adjudica- 
tion between  these  parties  of  the  right  of  possession  to  the  ground  in 
controversy,  by  a  court  of  competent  jurisdiction  in  proceedings  fully 
conforming  to  sections  2325  and  2326,  the  matter  of  the  running  of  the 
statute  of  limitations  and  the  alleged  fraudulent  relocation  by  Curtis 
will  be  open  to  inquiry  and  determiiuition  by  the  court  as  though  said 
decree  had  never  been  rendered;  and  if  the  decree  is  of  such  a  char- 
acter as  to  be  conclusive  upon  the  court  in  proceedings  between  these 
parties  fully  conforming  to  said  sections  and  thus  prevents  a  re  exam- 
ination by  a  cour<  of  competent  jurisdiction  of  such  right  of  possession, 
then  it  is  equally  conclusive  upon  the  land  department  and  equally 
prevents  a  reexamination  of  that  question  by  it. 

The  decision  under  review  is  therefore  hereby  recalled  and  vacated; 
and  your  office  will  take  such  further  proceedings  herein  as  may  be  in 
accordance  with  the  views  here  expressed.    Upon  the  cancellation  of 
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the  existing  entries  on  the  records  of  the  local  office  either  claimant 
will  of  course  be  at  liberty  to  renew  proceedings  to  obtain  a  patent  for 
the  land  in  controversy.  In  that  way  sections  2325  and  2326  will  be 
given  such  operation  and  application  with  respect  to  these  conflicting 
claims  as  is  contemplated  by  law. 


CONTEST-INDIAN  AL.L.OTMENT— TRUST  PATENT. 

Bryant  et  al.  v.  Gill  bt  al. 

The  statute  giving  a  preference  right  of  entry  to  the  successful  contestant  has  never 
been  extended,  directly  or  by  implication,  to  Indian  .allotments  for  which  con- 
ditional or  trust  patents  have  issued. 

Secretary  Hitchcock  to  the  CommiHsioner  of  the  Oeneral  Land  Office^  July 
(W.  V.  D.)  27^1899.  (L.  L.  B.) 

February  14,  1896,  James  B.  Melton  entered  under  the  homestexid 
law  the  S.  i  S  W.  J,  See.  33,  T.  10  N.,  R.  3  E.,  and  lots  2  and  3,  Sec.  4, 
T.  9  X.,  B.  3  E.,  in  the  Oklahoma  land  district,  Oklahoma. 

On  the  same  day  James  H.  Gill  made  like  entry  embracing:  the 
SE.  i  SE.  J,  Sec.  32,  T.  10  N.,  R.  3  E.,  and  lot  4,  of  Sec.  4,  and  lot  1, 
and  the  SB.  J  NE.  J  of  Sec.  5,  T.  9  N.,  R.  3  E.,  same  land  district- 
February  19, 1896,  Edwin  N.  Bryant  brought  contest  against  Mel- 
ton's entry,  alleging  his  right,  by  prior  settlement,  to  that  portion  of 
land  embraced  therein  described  as  the  S.  J  SW.  J,  Sec,  33,  T.  10  N., 
R.  3E. 

February  25, 1896,  L.  E.  Wood  worth  brought  similar  contest  against 
both  Melton  and  Gill,  he  claiming  by  priority  of  settlement  the  light 
to  lots  3  and  4,  Sec.  4,  and  the  E.  J  NE.  J,  Sec.  6,  T.  9,  R.  3  E.,  the  said 
lots  3  and  4  having  been  embraced  in  the  entry  of  Melton  and  the  said 
E,  J  NE.  J,  Sec.  5,  in  the  entry  of  Gill. 

September  21, 1896,  W.  S.  Pendleton  made  homestead  entry  for  the 
SW.  i  N W.  i  and  the  N.  i  SW.  ^  of  said  Sec.  33,  and  the  NE.  J  SB.  i, 
Sec.  32,  T.  10  N.,  R.  3  E.,  in  said  land  district. 

October  2,  1896,  Bryant  amended  his  affidavit  of  contest,  made  Pen- 
dleton aa  additional  party  defendant,  Bryant  claiming  in  his  settle- 
ment the  entire  SW.  ^  of  said  Sec.  33,  the  S.  J  of  which  was  covered 
by  the  entry  of  Melton  and  the  N.  ^  of  the  same  by  the  entry  of 
Pendleton. 

The  cases  were  consolidated  and  hearing  duly  had.  The  local  office 
found  in  favor  of  the  defendants,  and  on  appeal,  by  your  office  decision 
of  December  10,  1897,  now  here  on  the  appeal  of  Bryant  and  Wood- 
worth,  the  action  of  the  local  office  was  approved  and^the  entries  of 
Melton,  Gill  and  Pendleton  were  held  intact.  These  lands  had  for- 
merly been  embraced  in  certain  Indian  allotments  for  which  conditional 
or  trust  patents  had  been  issued  under  the  allotment  act  of  February 
8,  1887  (24  Stat.,  388),  but  these  conditional  or  trust  patents  had  been 
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relinquished  and  delivered  to  the  Secretary  of  tbe  Interior  and  by  liiin 
canceled,  some  Febraary  5, 1896,  and  the  remaining  portion  September 
14, 1896.  (See  letters  of  Secretary  Smith,  February  5,  and  September 
14, 1896,  Indian  Division.  In  the  letter  of  February  5,  the  description  of 
the  lands  patented  is  omitted,  but  an  examination  of  the  records  of  your 
office  shows  that  the  lands. here  involved  were  included  in  the  patents 
so  surrendered  and  canceled.)  Bryant  and  Woodworth  allege  settle- 
ment ui)on  these  lands  in  the  summer  of  1895,  while  they  were  covered 
by  these  allotments  and  claim  that  upon  the  cancellation  of  the  allot- 
ments they  were  entitled  to  make  entry  of  the  lands  by  reason  of  such 
alleged  settlement. 

The  evidence,  which  is  quite  voluminous,  has  been  examined  and  it 
is  found  that  the  material  facts  are  correctly  stated  in  the  decision 
api>ealed  from.  In  order  that  a  settlement  claim  on  land  not  subject 
to  settlement  or  entry  may  prevail  over  an  application  to  enter,  made 
after  the  restoration  of  the  land  to  settlement  and  entry,  such  settle- 
ment must  be  accompanied  by  actual  residence.  (See  Hanson  i\  Kone- 
son,  27  L.  D.,  382.)  The  record  shows  that  th6  residence  of  contestants 
on  the  tracts  claimed  by  them  was  colorable  only. 

The  contestants  further  claim  that  they  ought  to  be  awarded  the 
priority  because  they  furnished  the  information  that  started  the  inquiry 
which  resulted  in  the  surrender  of  the  conditional  or  trust  patents  and 
their  cancellation  by  the  Department. 

The  statute  giving  a  preference  right  of  entry  to  the  successful  con- 
testant of  a  pre-emption,  homestead,  or  other  entry  has  never  been 
extended,  directly  or  by  implication,  to  Indian  allotments  for  which 
conditional  or  trust  patents  have  been  issued,  and  if  it  had,  the  record 
here  does  not  show  that  the  contestants  ever  contested  or  paid  the  land 
office  fees  to  secure  the  cancellation  of  these  allotments. 

The  decision  appealed  from  is  affirmed. 


STATK  SELECTIONS-MINEKAL  I^VNDS. 

State  of  Utah. 

Coal  and  mineral  lands  are  not  subject  to  selection  by  the  State  under  section  7,  act 
of  July  16|  1894;  but  lands  containing  building  stone  may  be  takeu  therenuder. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^  July 
(W.  V.  D.)  27, 1899.  (E.  B.,  Jr.) 

October  16, 1896,  the  State  of  Utah  presented  its  application,  i)er  list 
Xo.  1,  to  select  certain  lands  therein  described,  aggregating  1864.51 
acres,  under  the  grant  made  to  it  by  section  seven  of  the  act  of  July 
16, 1804  (28  Stat.,  107, 109).  The  application  was  rejected  by  the  local 
officers  at  Salt  Lake  City,  Utah, 

for  the  reason  that  the  lands  are  represented  in  said  selection  list  as  mineral,  and 
therefore  not  subject  to  such  appropriation  under  the  act  of  Congress,  referred  to. 
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Upon  appeal  by  the  State,  your  office  by  its  decision  of  December 
29, 1896,  affirmed  the  decision  of  the  local  office  as  to  all  the  said  lands 
classified  in  the  list  as  "mineral"  and  "coal'^  lands  respectively,  but 
reversed  the  decision  of  the  local  office  as  to  the  ]ands  classified  as 
"building  stone"  lands,  amounting  to  two  hundred  and  fifty  acres, 
holding  that  lands  chiefly  valuable  for  building  stone  are  not  excepted 
from  the  said  grant  to  the  State.  It  was  said,  however,  in  your  office 
decision : 

It  does  Dot  appear  from  the  record  before  me  bow  tbo  fact  tbat  said  lauds  are 
mineral  was  ascertained,  but  as  it  appears  upon  the  face  of  tbe  list  yon  were  by  law 
obliged  to  reject  tbe  list.  It  is  proper  to  state,  bowever,  that  if  said  land  applied 
for  were  designated  as  mineral  in  character  upon  the  strength  of  the  return  of  the 
surveyor,  tbat  neither  said  return  nor  this  decision  is  final  or  conclusive  as  to  the 
character  of  the  land,  nor  so  far  as  tbe  record  before  me  shows  is  the  State  on  any 
account  estopped  from  showing  in  accordance  with  paragraph  110  et  aeq.  of  tbo  min- 
ing  circular,  and  19  L.  D.,  page  23,  that  said  lands,  or  any  part  thereof,  are  in  fact 
nou-minernl,  and  therefore  subject  to  its  application. 

The  State  thereupon  appealed  to  the  Department  from  so  much  of  the 
decision  of  your  office  as  rejects  its  application  as  to  lands  classified 
in  its  list  as  "mineral"  and  "coal"  lands,  respectively,  its  contention 
being  that  these  lands,  which  it  designates  generally  in  both  its  said 
appeals  as  "mineral  lands,"  are,  notwithstanding  their  mineral  char- 
acter, "subject  to  selection  and  appropriation  under  the  act  of  Congress 
above  referred  to." 

Upon  careful  consideration  of  the  case,  the  Department  finds  no  rea- 
son to  dissent  from  the  decision  of  your  office  relative  to  the  lands  des- 
ignated therein  as  "mineral  or  coal  lands,"  and  the  same  is  therefore 
hereby  affirmed. 

Your  attention  is  called  to  what  are  evidently  erroneous  descriptions 
in  the  said  list  of  certain  of  the  tracts  classified  as  "building  stone" 
lands,  in  section  30,  T.  11  S.,  R.  9  E.  The  description  reading  "the  B. 
i  and  NW.  i  SE.  i  NE.  J,  the  W.  J  and  NE.  i  SW.  J  NE.  i,  and  the  W. 
i  and  SE.  ^  ^W.  i  SE.  J,"  of  said  section  30,  are  clearly  inaccurate  and 
eiToueous.  The  State  should  be  called  upon  to  file  an  amended  list 
correcting  these  descriptions, 

Relative  to  so  much  of  your  office  decision  as  relates  to  lands  classi- 
fied in  said  list  as  "building  stone"  lands,  it  is  deemed  proper  to  say 
that  while  the  Department  approves  of  the  conclusion  therein  reached, 
this  decision  is  not  intended  to  be  taken  as  an  approval  of  the  reasons 
given  for  such  conclusion. 
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MINING  CLAIM-EXCLUSION— JUMCIAL  AWARD. 

Federal  Gold  Mining  and  Milling  Co. 

It  is  no  objection  to  a  mineral  entry  that  it  embraces  certain  ground  specifically 
excluded  from  the  application  and  notice,  where  in  adverse  judicial  proceedings 
tbe  gronnd  so  excluded  has  been  awarded  to  the  applicant. 

The  case  of  Tbe  Greater  Gold  Belt-Mining  Co.,  28  L.  D.,  398,  cited  and  followed. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office,  July 
(W.  V.  D.)  31,  1899.  (E.  B.,  Jr.) 

This  case  involves  Pueblo,  Colorado,  miDeral  entry  No.  1667,  made 
March  23, 1896,  by  The  Federal  Gold  Mining  and  Milling  Company,  for 
the  VV'ashington  groap  Nos.  I,  2,  3,  4  and  5  lode  mining  claims,  survey 
No.  10940,  on  appeal  by  the  company  from  the  decision  of  your  office 
dated  September  20, 1898,  holding  the  entry  for  cancellation  as  to  the 
Washington  groap  Nos.  1  and  2  claims. 

It  appears  tbat  the  two  claims  last-above  mentioned  were  in  conflict 
to  the  extent  of  large  portions  of  their  surfaces,  including  the  discov- 
ery shaft  of  each,  with  the  Adams  Express  Nos.  2  and  3  lode  mining 
claims,  survey  No.  10477,  and  that  the  Washington  group  No.  1  claim 
was  also  in  conflict,  to  a  small  extent,  with  the  Adams  Express  lode 
mining  claim,  likewise  embraced  in  survey  No.  10477 ;  that  the  locations 
of  the  Adams  Express  and  Adams  Express  Nos.  2  and  3  claims  were 
made  prior  to  the  locations  of  the  said  claims  in  conflict  therewith; 
that  the  ground  thus  in  conflict  was  expressly  excepted  and  excluded 
"  without  waiver  of  rights"  both  from  the  application  filed  November 
16,  1895,  for  patent  to  the  Washington  group  claims,  and  from  all  tbe 
notices  thereof;  and  that  by  a  judgment  rendered  February  12,  1898, 
by  the  district  court  of  El  Paso  county,  Colorado,  in  an  adverse  suit 
under  section  2326  of  the  Revised  Statutes,  certain  parts  of  the  ground 
in  conflict,  including  the  said  discovery  shafts,  were  awarded  to  the 
adverse  claimant,  The  Federal  Gold  Mining  and  Milling  Company,  and 
the  remainder  of  the  conflict  to  The  Adams  Express  Gold  Mining 
Company,  the  applicant  for  patent  to  the  said  Adams  Express  and 
Adams  Express  Nos.  2  and  3  claims,  pursuant  to  a  stipulation  between 
the  parties. 

Under  authority  of  its  own  decision,  dated  May  20, 1898,  in  the  case, 
of  the  Greater  Gold  Belt  Mining  Company,  applicant  for  patent  to  tbe 
Happy  Jack  and  other  lode  mining  claims,  your  oflice  held,  in  the  case 
at  bar,  that  because  the  judgment  of  the  court  was  rendered  in  accord- 
ance with  the  stipulation  between  the  parties  it  was  not  such  a  judg- 
ment as  is  contemplated  by  the  said  section  of  the  Revised  Statutes 
and  should  be  disregarded,  and  so,  assuming  to  determine  for  itself, 
from  the  evidence  before  it,  the  question  of  the  right  of  possession, 
fouud  that  the  said  discovery  shafts  are  within  ground  that  belongs  to 
tbe  Adams  Express  Gold  Mining  Company  as  parts  of  the  Adams 
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Express  Nos.  2  and  3  claims,  and  therefore  held  the  entry  for  cancella- 
tion to  the  exteut  above  stated. 

Appellant  contends  that  the  land  department  is  bound  by  the  judg- 
ment of  the  court,  and  that  hence  it  was  error  on  the  part  of  your  oflBce  to 
disregard  such  judgment  and  to  hold  the  entry,  in  part,  for  cancellation. 

The  decision  of  your  oflBce  in  the  case  of  The  Greater  Gold  Belt  Mining 
Company  was,  on  apjjeal  therefrom,  reversed  by  the  Department  by  its 
decision  of  May  15, 1899,  therein  (28  L.  D.,  398),  it  being  held  (syllabus) : 

A  Judgment  rendered  iu  adverse  proceedings,  w]iereby  part  of  the  ground  in  ctiii- 
fiict  is  awarded  to  the  senior  locator  and  the  remainder  to  the  jnuior,  is  none  the 
less  binding  upon  the  parties  and  the  Department  because  it  was  made  in  pursuance 
of  a  stipulation  between  the  parties. 

The  Federal  Gold  Mining  and  Milling  Company  having  been  duly 
awarded,  in  adverse  proceedings  under  said  section  2326,  those  parts 
of  the  ground  in  conflict  embraced  in  its  entry,  it  is  no  objection  to 
such  entry  that  such  ground  was  specifically  excluded  from  its  appli- 
cation for  patent  and  from  the  notices  thereof  (Stranger  Lode,  28  L.  D., 
321). 

The  decision  of  your  office  Is  reversed  accordingly. 


Noble  et  al.  v,  Kobebts. 

Motion  for  review  of  departmental  decision  of  June  G,  1899,  28  L.  1)., 
480,  denied  by  Secretary  Hitchcock,  July  31,  1899. 


TERRrrORIAL.  SCHOOL  INDEMNITY  SELECTIONS— FEES. 

Teeritory  of  Oklahoma. 

The  2)aymeut  of  the  fees  specified  in  section  223S  R.  S.,  should  be  required  in  aU  cases 
of  school  indemnity  selections  made  by  the  Territory  of  Oklahoma  before  sub- 
mitting the  lists  to  the  Department  for  approval. 

Where  a  list  of  such  selections  has  been  approved  without  payment  of  the  statutory 
fees  the  amount  due  remains  a  charge  against  the  territory,  but  can  not  be 
enforced  by  vacating  the  approval. 

Secretary  Hitchcock  to  the  Oommissioner  of  the  General  Land  Office^  July 
(W.  y.  D.)  31,  1S99.  (E.  F.  B.) 

By  letter  of  February  18,  1899,  tlie  Department  granted  the  petition 
of  the  Territory  of  Oklahoma  for  certiorari  and  you  were  directed  to 
transmit  its  appeal  from  the  decision  of  your  office  of  July  1,  1898, 
holding  that  the  payment  of  fees  for  indemnity  school  selections  under 
section  2238  Revised  Statutes,  by  the  Territory  is  a  necessary  condition 
to  the  approval  of  such  selections.  Said  appeal  was  not  filed  within 
the  time  required  by  the  rule,  but  the  petition  was  granted  for  the  rea- 
son that  it  involved  questions  affecting  the  administration  of  a  grant 


DECISIONS   RELATING    TO    THE    PUBLIC    LANDS.  73 

to  said  Territory,  and  in  view  of  tbe  pending  appeals  by  the  Territory 
from  tlie  decision  of  your  office  as  to  school  indemnity  selections  in  the 
Guthrie  and  Oklahoma  land  districts,  in  which  the  same  question  was 
involved. 

The  record  has  been  transmitted  in  compliance  with  the  direction 
contained  in  said  letter  of  February  18,  1899,  and  is  now  before  the 
Department  for  consideration. 

By  letter  of  July  1, 1898,  your  office  addressed  the  following  letter  to 
the  local  officers  at  the  Woodward  land  office,  Oklahoma. 

Sirs:  July  14,  ISS-l,  the  governor  of  the  Territory  of  Okhihoma  filed  indoninity 
school  selection  nsts,.  Nos.  3  and  4,  embracing,  respectively,  18,56{}  and  5,320  acres  of 
land,  selected  nnder  act  of  May  2,  1890  (26  Stats.,  81),  and  act  of  February  28,  1891 
(26  Stat.,  706). 

By  letter  '*  K''  of  September  26, 1893,  to  the  register  and  receiver  at  Beaver,  Okla- 
homa, it  was  held  that  the  payment  of  fees,  under  Sec.  2238  U.  S.  Revised  Statutes, 
was  not  required  in  making  school  indemnity  selections  in  Oklahoma,  and  the  rec- 
ords of  this  oflSce  do  not  show  any  fees  were  ever  paid  upon  said  selections. 

December  29, 1894,  the  Department  approved  selections,  per  said  lists,  aggregating 
21,840  acres,  per  approved  list  No.  3,  and  January  21, 1895,  approved  selections  aggre- 
gating 1837.47  acres  per  approved  list  No.  4. 

April  19, 1898  (26  L.  D.,  536),  the  Department  ruled  that  the  payment  of  fees  by  the 
Territory  of  Oklahoma  was  a  necessary  condition  precedent  to  the  approval  of  a 
final  location. 

The  selections  approved  aggregate  23,677.47  acres,  upon  which  fees  amounting  to 
$296.00  are  payable. 

Yon  will  accordingly  notify  the  proper  Territorial  officer  hereof  and  promptly 
rexM>rt  to  this  office  any  action  taken  in  the  premises. 

It  does  not  appear  what  action  was  contemplated  by  your  office  in 
the  event  of  a  failure  to  pay  the  fees  on  said  approved  selections,  but 
the  appeal  from  said  decision  was  filed  by  the  Territory,  in  which  the 
following  errors  were  assigned: 

First.  Said  decision  is  contrary  to  law. 

Second.  Said  Commissioner  erred  in  holding,  in  effect,  that  said  lands  had  been 
granted  to  the  Territory  of  Oklahoma  by  acts  of  Congress. 

Third.  Said  Commissioner  erred  in  holding,  in  eft'ect,  that  said  selections  were 
final  locations  of  such  land. 

Fourth.  Said  Commissioner  erred  in  not  holding  said  matter  res  adjndicataj  the 
Secretary  of  the  luterior  having  formally  and  finally  passed  upon  and  decided  the 
questions  involved  so  far  as  they  apply  to  the  indemnity  lands  already  selected. 

Wherefore,  it  is  prayed  that  said  decision  be  in  all  things  reversed. 

The  fi.rst,  second  and  third  assignments  of  error  would  seem  to  ques- 
tion the  correctness  of  the  ruling  of  the  Department  in  its  decision  of 
April  19,  1898  (26  L.  D.,  636),  upon  which  your  action  was  taken.  It 
was  therein  held  that  the  reservation  of  school  lands  for  the  benefit  of 
the  State  hereafter  to  be  erected  out  of  the  Territory  of  Oklahoma,  is 
equivalent  to  a  grant  in  so  far  as  it  reserves  the  land  from  other  dis- 
position and  segregates  it  from  the  general  public  domain,  and  as  the 
Territory  is  now  to  have  the  benefit  of  the  indemnity  selections  it  is 
tbe  duty  of  the  government  to  require  of  it  the  payment  of  the  fees 
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provided  for  by  section  2238  Revised  Statutes,  as  a  condition  that  must 
be  complied  with  before  approving  its  school  indemnity  selections. 

There  is  no  reason  why  this  ruling  should  in  any  wise  be  modified  and 
the  payment  of  such  fees  shonld  be  required  in  all  cases  of  indemnity 
selection  made  by  said  Territory,  before  submitting  the  lists  to  the  De- 
partment for  approval.  But  if  your  office  construed  the  decision  of 
the  Department,  that  the  payment  of  fees  by  the  Territory  was  a  con- 
dition precedent  to  the  approval  of  a  final  location^  to  mean  that  the 
inadvertent  approval  made  by  the  Department  December  29,  1894,  of 
list  3,  and  January  21, 1895,  of  list  4,  was  a  nullity,  it  is  error. 

It  was  only  inj^ended  to  hold  by  that  decision  that  the  lists  of  indem- 
nity school  selections  made  by  the  Territory  of  Oklahoma  under  the 
fourth  section  of  the  act  of  January  18, 1897  (29  Stat.,  490),  should  not 
be  ai)proved  until  payment  of  the  fees  provided  for  in  section  2238  Re- 
vised Statutes,  but  when  the  list  of  lands  selected  by  the  Territory,  in 
lieu  of  the  sections  settled  upon  of  the  designated  numbers  reserved 
by  the  act  for  school  purposes,  was  approved,  the  lands  so  selected  were 
as  much  subject  to  reservation  from  all  other  disposition,  except  by 
Congress,  as  the  designated  sections. 

With  reference  to  the  fourth  assignment  of  error:  While  it  is  true 
that  the  approval  of  the  list  by  the  Secretary  was  an  adjudication  as  to 
the  validity  of  the  selections,  it  does  not  follow  that  the  question  as  to 
the  liability  of  the  Territory  for  the  payment  of  the  fees  required  by 
section  2238  Revised  Statutes  was  determined  by  such  approval.  The 
amount  due  as  fees  for  said  selections  is  still  a  charge  against  the  Terri- 
tory and  should  be  demanded  of  it,  but  it  can  not  be  enforced  by  vacat- 
ing the  approval  of  said  selections. 


SPECULATIVE  COXTEST-PREFEREXCE  RIGHT. 

Feather  r.  Connely. 

On  a  charge  against  an  entry  that  it  was  secured  through  a  speculative  contest,  the 
entry  njust  be  held  intact,  where  it  appears  that  the  entrynian's  status  as  a  snc- 
ccsHful  contestant  did  not  operate  io  defeat  the  claim  of  any  applicant  for  the 
land. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  July  31,  1899.  (A.  S.  T.) 

In  the  year  1893,  J.  M.  Alexander  made  homestead  entry  for  the 
SE.  i  of  Sep.  32,  T.  21  N.,  R.  3  B.,  I.  M.,  Perry,  Oklahoma,  land  dis- 
trict. On  a  contest  brought  by  James  W.  Oonnely  on  a  charge  of 
abandonment,  said  entry  of  Alexander  was  canceled  on  September  24, 
]89(3,  and  a  preference  right  to  enter  said  tract  was  awarded  to  said 
James  W.  Connely,  who,  on  October  21,  1896,  made  homestead  entry 
for  the  same. 
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Oil  April  13, 1897,  W.  M.  Pratber  filed  affidavit  of  contest  against 
said  entry  of  Oounely,  cLargiug  that  the  preference  right  under  which 
Gonuely  had  died  his  application  was  obtained  through  fraud,  because 
his  contest  against  the  entry  of  Alexander  was  made  for  speculative 
purposes;  and  also  charging  that  prior  to  the  cancellation  of  Alex- 
ander's entry  Connely  had  executed  and  delivered  to  a  second  person 
a  dismissal  of  said  contest,  which  dismissal  was  outstanding  at  the 
time  ho  (Connely)  made  his  homestead  entry;  that  a  portion  of  the 
money  to  prosecute  said  contest  was  furnished  by  a  second  party  with 
an  agreement  between  himself  and  said  Oonnelythat  the  right  to  enter 
said  land  by  Connely  should  be  sold  and  the  proceeds  of  sale  divided 
between  the  parties;  and  further  that  said  entry  made  by  Connely  was 
made  in  pursuance  of  said  agreement,  and  was  not  made  in  good  faith 
for  the  purpose  and  with  the  intention  of  making  a  home  on  said  land. 

The  case  was  regularly  heard  before  the  register  and  receiver  of  the 
local  land  office,  on  May  28,  1897,  and  on  June  1,  1897,  they  rendered 
a  decision  recommending  that  the  contest  be  dismissed,  from  which 
decision  contestant  appealed  to  your  office,  where,  on  January  G,  1898, 
a  decision  was  rendered  affirming  the  said  decision  of  the  register  and 
receiver  and  dismissing  the  contest,  and  from  that  decision  contestant 
has  appealed  to  this  Department. 

The  charge  of  bad  faith  made  by  the  contestant  in  his  affidavit, 
seems  to  relate  to  the  contest  made  by  Connely  against  the  entry  of 
Alexander  rather  than  to  the  entry  made  afterward  by  Connely,  which 
is  the  subject  of  this  contest.  True,  there  is  also  a  charge  of  abandon- 
ment, or  failure  to  establish  residence  on  the  land  within  the  prescribed 
time,  but  that  charge  was  withdrawn  on  the  hearing. 
-  The  proof- shows  that  Connely  moved  his  family  and  all  his  effects 
from  Nebraska  and  established  his  residence  on  the  land  about  the 
time  of  filing  his  homestead  application,  and  that  be  has  resided  on  it 
continuously  and  cultivated  it  in  good  faith  ever  since,  and  there  is 
absolutely  no  evidence  of  fraud  or  bad  faith  in  connection  with  his 
homestead  entry. 

The  question  presented  by  the  appeal  relates  to  the  character  of 
Connely's  contest  against  the  entry  of  Alexander.  As  to  this  it  is  suf- 
ficient to  say  that  whatever  may  have  been  his  motive  in  contesting 
Alexander's  entry,  after  it  had  been  in  fact  canceled  he  had  at  least  an 
equal  right  with  others  to  make  an  entry  for  the  l-and,  and  was  not  dis- 
qualified from  doing  so,  whatever  may  have  been  the  character  of  liis 
oontest  against  Alexander. 

If  the  present  contestant  had,  during  the  pendency  of  the  preferred 
right  awarded  to  Connely,  applied  to  enter  the  tract  and  had  been 
denied  the  right  to  do  so  because  of  the  preferred  right  awarded  to 
Connely,  then  he  would  have  been  in  a  position  to  raise  the  question  of 
the  character  of  Connely's  contest  and  to  insist  that  the  preferred  right 
of  entry  had  been  unlawfully  awarded  him ;  but  it  does  not  appear  that 
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coutestant,  or  any  one  else  ax)i)lied  to  enter  the  land  during  the  pen- 
dency of  the  preferred  right  awarded  to  Connelj'.  If  such  had  been 
the  case  the  application  would  have  been  received  and  held  subject  to 
whatever  rights Connely  had  (Trnsdle,  E.  H.,  2  L.  D.,  275, 276;  Phillips, 
Alouzo,  2  L.  D.,  321;  Stewart  v.  Peterson,  28  L.  D.,  515, 519). 

If  it  be  conceded  that  Connely's  contest  was  speculative  as  charged, 
he  nevertheless  stood  on  equal  footing  with  the  present  contestant  and 
all  others  wlio  were  eligible  to  enter  public  lands,  and  inasmuch  as  no 
one  else  applied  to  enter  the  lands  in  question,  neither  the  contestant, 
the  public,  nor  the  government  suffered  by  reason  of  the  awarding^  of 
the  preferred  right  to  Connely,  nor  did  (Jonnely  thereby  receive  any 
benefit  or  advantage  over  others,  however  erroneous  that  action  may 
have  been.  So  that  whatever  may  have  been  the  facts  as  to  the  con- 
test with  Alexander,  Connely  seems  to  have  made  the  entry  in  (|uestion 
in  the  utmost  good  faith  and  no  sufficient  reason  is  shown  why  the  same 
should  be  canceled.  The  decision  of  your  office  is  therefore  affirmed, 
the  contest  dismissed,  and  the  entry  of  Connely  held  intact. 


MIXING  CLAIM-DEPUTY  MINERAL  SURVEYOR. 

Frank  A.  Maxwell. 

A  deputy  ininural  surveyor,  while  holding  suoh  office,  is  disqualified  ns  a  uiinenil 
entry  man. 

/Secretary  Hitchcock  to  the  Commissioner  of  the  Q enteral  Land  Office^  July 
(W.  V.  D.)  31,  1899.  *  (J.  L.  McC.) 

Your  office,  by  decision  of  May  10, 1898,  held  for  cancellation  min- 
eral entry  No.  343,  made  December  29,  1897,  by  Frank  A.  Maxwell,  for 
the  Buckeye  and  Blatter  lode  claims,  Denver  land  district,  Colorado. 

It  appears  from  the  record  that  Maxwell  purchased  said  claims  from 
one  H.  J.  Blatter,  October  31, 1802,  and  that  he  was  at  that  date,  and 
also  at  the  date  of  the  entry  in  question,  a  deputy  mineral  surveyor. 
Your  office  held  that,  because  of  his  official  position,  he  was  disquali- 
fied to  make  said  entry — citing  in  support  of  said  ruling  the  depart- 
mental decision  in  the  case  of  Floyd  v.  Montgomery  (26  L.  D.,  122). 

From  said  decision  of  your  office  Maxwell  has  appealed. 

The  Department,  in  the  case  of  John  S.  M.  Neill  (24  L.  D.,  393),  held 
that  a  United  States  surveyor-general  comes  within  the  prohibition  of 
section  452  of  the  Uevised  Statutes: 

The  odicers,  clerks,  and  employes  in  the  General  Laud  Office  are  prohibited  t'roiii 
directly  or  indirectly  parchasiog  or  becomiDg  iuterestod  iii  the  purchase  of  any  of 
the  public  land; 

and  of  the  circular  of  September  15, 1890  (11  L.  D.,  348),  based  upon 
the  above  section,  which  circular  concludes  as  follows: 

AH  officersi  clerks,  and  employes  in  the  offices  of  the  surveyors-general,  the  local 
offices,  and  the  General  Land  Office,  or  any  persons,  wherever  locat.ed,  employe<l 
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« 
under  the  supervisioa  of  the  Commissioner  of  the  General  Land  Office,  are,  during 
such  employment,  prohibited  from  entering  or  becoming  interested,  directly  or  indi- 
rectly, in  any  of  the  public  lands  of  the  United  States. 

In  the  case  of  the  Lock  lode  (6  L.  D.,  105),  the  Departineiit  held  that 
the  mineral  entrj'  of  a  deputy  mineral  surveyor  was  not  in  violation  of 
any  statute  or  departmental  regulation.  But  the  decision  in  the  case 
of  Floyd  r.  Montgomery,  cited  by  your  office,  referring  to  section  452 
K.  S.,  to  the  circular  of  September  15, 1890,  to  the  Neill  case,  supra^ 
and  to  several  cases  bearing  upon  the  right  of  employes  in  the  sur- 
veyor general's  office  to  make  entry  of  public  lands,  said : 

From  an  examination  of  these  authorities,  and  a  consideration  of  the  language 
and  manifest  pnrposo  of  the  section,  it  seems  clear  that  its  prohibitive  provisions 
embrace  a  deputy  mineral  surveyor.  In  so  far  as  the  cases  of  State  of  Nebraska 
V.  Dorrington  (2  C.  L.  L.,  647);  Dennison  and  WlUits  (11  C.  L.  L.,  261);  and  Lock 
Lode  (6  L.  D.,  105),  are  in  conflict  with  the  views  expressed  in  these  later  cases  they 
are  overruled. 

The  decision  of  your  office  in  holding  Maxwell's  mineral  euti-y  for 
cancellation  is  correct,  and  is  hereby  affirmed. 


Watt  et  al.  v.  Thomas  et  al. 

Motion  for  rehearing  denied,  July  31, 1899,  by  Secretary  Hitchcock. 
See  departmental  decision  of  April  10, 1899,  28  L.  D.,  261. 


NOTICE  OF  DECI8IOK-REIN8TATEMEXT. 

Wise  et  al.  v.  Kuee. 

In  giving  notice  of  a  decision,  in  a  matter  between  the  entryman  and  the  govern- 
ment, it  is  the  dnty  of  the  local  office  to  use  all  record  means  at  its  disposal  to 
obtain  service  on  the  entryman. 

Secretatif  Hitchcock  to  the  Commissioier  of  the  Oeneral  Land  Office, 
(W.  V.  D.)  August  4j  1899.  (W.  A.  E.) 

George  Y.  Eure  has  appealed  from  your  office  decision  of  October  13, 
1897,  holding  for  cancellation  his  homestead  entry  made  June  13, 1895, 
for  the  N.  J  of  the  NW.  J,  the  SB.  J  of  the  NW.  i,  and  the  N  W,  J  of 
the  NB.  i  of  Sec.  20,  T.  23  N.,  R.  43  B.,  W.  M.,  Spokane  Falls,  Wash- 
iugton,  land  district. 

It  appears  from  the  record  that  David  M.  Wise  filed  preemption  dec- 
laratory statement  for  said  land  on  November  18,  1890,  upon  which  he 
made  cash  entry  January  4, 1893,  when  fiual  certificate  was  issued  to 
him. 

On  the  same  day  that  he  received  final  certificate  he  mortgaged  the 
land  to  the  North  American  Loan  and  Trust  Company,  of  Chicago,  Illi- 
nois, for  $825  and  the  interest  thereon. 
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April  8, 1893,  he  executed  aud  delivered  to  George  Y.  Kure  a  war- 
ranty deed  for  said  land,  subject  to  said  mortgage  and  the  taxes  for 
1803  and  subsequent,  which  the  grantee  assumed  and  agreed  to  pay. 

May  29, 1894,  your  office,  iiudiug  that  no  affidavit  had  been  furnished 
with  the  proof  showing  that  siuce  August  30, 1890,  Wise  had  not  filed 
upon  or  entered  a  quantity  of  land  which,  with  the  tract  applied  for, 
would  make  more  than  three  hundred  and  twenty  acres,  directed  the 
local  officers  to  notify  Wise  to  furnish  such  affidavit  within  thirty  days. 
It  was  not  stated  in  your  office  letter,  however,  that  the  entry  would 
be  held  for  cancellation  in  the  event  that  Wise  failed  to  furnish  the 
affidavit  called  for. 

A  copy  of  said  letter  was  sent  by  the  local  officers  to  Wise  at  Spangle, 
Washington,  his  record  address,  but  it  was  returned  unclaimed.  The 
local  officers  having  heard  that  Wise  had  moved  to  Marshall,  W^nsh- 
ington,  then  sent  the  notice  to  him  at  the  latter  named  place.  Wise, 
it  appears,  had  left  Marshall  before  the  notice  was  sent  there,  but  at 
the  request  of  his  father-in-law  the  letter  was  forwarded  to  Eugene, 
Oregon,  where  it  was  received  and  receipted  for  by  Wise  on  August 
30,  1894,  as  is  shown  by  the  registry  return  receipt  bearing  the  stamp 
of  the  Eugene  post  office. 

Wise  having  failed  to  furnish  the  required  affidavit,  your  office,  on 
October  24,  1894,  held  his  entry  for  cancellation.  Notice  of  this  action 
was  sent  by  the  local  officers  to  Wise,  first  at  Spangle  and  afterwards 
at  Marshall  and  both  notices  were  returned  unclaimed. 

June  6,  1895,  your  office  canceled  Wise's  entry  and  on  June  13,  1895, 
Kure  made  homestead  entry  for  said  land. 

November  30, 1895,  the  attorney  for  the  North  American  Loan  and 
Trust  Company  lileii  in  your  office  the  affidavit  that  Wise  had  been 
called  upon  to  furnish,  and  asked  for  a  reinstatement  of  Wise's  entry. 

This  application  for  reinstatement  was  at  first  denied  by  your  office, 
but  on  motion  for  review  a  hearing  was  ordered  to  determine  the  inter- 
est of  the  company  and  whether  a  fraud  had  been  perpetrated  upon  the 
company  by  Kure  and  Wise.  The  hearing  was  duly  had  and  on  Jan- 
uary 22, 1897,  the  local  officers  rendered  their  decision  adverse  to  the 
application  for  reinstatement. 

From  this  decision  Wise  aud  the  company  appealed  and  on  May  ^8, 
1897,  your  office  affirmed  the  action  of  the  local  officers,  but  on  motion 
for  review  your  office,  by  letter  of  October  13, 1897,  revoked  its  former 
decision  and  held  Knre's  entry  for  cancellation. 

Kure's  appeal  brings  the  matter  before  the  Department. 

The  question  presented  by  this  case  is  whether  due  service  of  notice 
was  made  upon  Wise  of  your  office  decision  holding  his  entry  for  can- 
cellation. 

Rule  17  of  the  rules  of  practice,  provides  that  notice  in  such  eases 
shall  be  served  personally  or  by  registered  letter  through  the  mail  to 
the  last  known  address  of  the  party.    The  address  given  by  Wise  at 
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tbe  time  of  making  final  proof  was  Spangle,  Washington,  and  as  above 
stated,  notice  of  the  decision  holding  his  entry  for  cancellation  was 
sent  there  and  returned  anclaimed.  It  appears,  however,  that  he  had 
received  a  former  notice  at  Eugene,  Oregon,  and  the  registry  return 
receipt  showing  this  was  on  file  in  the  local  office  at  the  time  the  notice 
of  the  decision  holding  his  entry  ibr  cancellation  was  mailed.  At  that 
time  it  was  merely  a  question  between  Wise  and  the  government  and  it 
was  the  duty  of  the  local  officers  to  exhaust  all  the  record  means  at 
their  disposal  to  obtain  service  upon  him.  They  ignored  the  registry 
return  receipt,  however,  which  showed  him  to  be  at  Eugene,  Oregon, 
and  thus  failed  to  reach  him.  It  is  urged  by  the  attorney  for  Kure  that 
Wise's  failure  to  receive  the  notice  was  due  to  his  own  negligence,  he 
having  failed  to  notify  the  local  officers  of  his  change  of  address.  It 
is  to  be  observed,  however,  that  Wise  had  made  final  proof  and  re- 
ceived final  certificate,  that  there  was  no  contest  against  his  entry, 
that  two  years  had  elapsed  since  the  date  of  his  final  proof,  and  that 
he  had  sold  the  land  and  thus  (as  he  probably  supposed)  severed  his 
connection  with  it.  Under  the  circumstances  he  cannot  be  held  guilty 
of  negligence  in  not  notifying  the  local  officers  of  his  change  of  address. 
It  is  further  alleged  that  as  he  received  the  first  notice  calling  upon 
him  to  tarnish  a  certain  affidavit  he  was  in  default  in  not  furnishing 
said  affidavit  within  the  time  allowed.  To  this  it  is  to  be  said  that  he 
was  not  notified  that  his  entry  would  be  held  for  cancellation  in  the 
event  he  failed  to  furnish  said  affidavit  and  consequently  he  probably 
failed  to  realize  the  importance  of  furnishing  it. 

It  thus  appearing  that  Wise  was  not  properly  notified  of  your  dffice 
decision  holding  his  entry  for  cancellation  and  that  the  affidavit  called 
for  has  now  been  supplied,  your  office  decision  granting  the  application 
for  reinstatement  is  hereby  affirmed. 


RAILROAD  GRANT— ADJUSTMENT. 

Iowa  Railroad  Land  Company. 

Directions  given  for  tbe  Mljastment  of  the  railroad  grant  to  tbe  Cedar  Rapids  and 
Missouri  River  K.  R.  Co.,  made  by  tbe  acts  of  May  15, 1856,  and  June  2, 1864. 

Departmental  decisions  of  July  9, 1896, 23  L.  D.,  79,  and  January  30, 1897, 24  L.  D.,  125, 
recalled  and  vacated. 

Secretary  HitcJicock  to  the  Gominissioner  of  the  Oeneral  Land  Office^ 
(W.  V.  D.)  August  4,  1899. 

The  Department,  upon  the  petition  of  the  Iowa  Railroad  Land  Com- 
pany, the  successor  in  interest  of  the  Cedar  Bapids  and  Missouri  Kiver 
Railroad  Company,  has  again  considered  the  various  plans  submitted 
by  your  office  letter  of  November  17,  1888,  for  adjusting  the  grants 
made  by  the  acts  of  May  15, 1866  (II  Stat.,  9),  and  June  2,  1864  (13 
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Stat.,  95),  in  aid  of  the  construction  of  a  railroad  from  Lyons,  on  the 
Mississippi  river,  across  the  State  of  Iowa  to  the  Missouri  river. 

After  an  extended  and  careful  examination  of  these  statutes  and  of 
the  opinion  of  the  supreme  court  of  the  United  States  in  Cedar  Bapids 
and  Missouri  River  Railroad  Company  et  al.  v.  Herring  (110  U.  S.,  27), 
it  is  now  directed  that  the  said  adjustment  shall  be  proceeded  with 
and  made  upon  the  following  Hues: 

First.  For  that  portion  of  the  road  constructed  by  the  Cedar  Rapids 
and  Missouri  River  Railroad  Company  prior  to  June  2, 1864,  the  grant 
should  be  adjusted  as  one  'Mn  place,''  according  to  the  act  of  May  15, 
1856,  under  which  it  was  constructed. 

Second.  The  length  of  that  x)ortion  of  the  road  constructed  under 
the  act  of  May  15,  1856,  is  to  be  determined  by  the  length  of  the  cor- 
responding portion  of  the  original  line  of  said  road,  as  shown  upon 
the  map  of  definite  location  tiled  under  that  act. 

Third.  The  modified  line  authorized  by,  located  and  constructed 
under  the  act  of  June  2, 1864,  is  that  portion  of  the  road  which  extends 
westerly  from  the  point  to  which  the  road  had  been  completed  in  its 
westerly  course  on  June  2, 1864,  to  a  connection  with  the  Iowa  branch 
of  tlie  Union  Pacific  Railroad  at  or  near  Council  Bluffs. 

Fourth.  The  grant  made  by  the  act  of  June  2, 1864,  in  aid  of  the 
construction  of  said  modified  line  is  one  of  quantity,  amounting  to  six 
sections  per  mile. 

Fifth.  The  length  of  the  modified  line  constructed  under  the  act  of 
Juno  2, 1864,  is  to  be  determined  by  the  line  thereof  shown  upon  the 
map%  of  definite  location  filed  under  that  act. 

Sixth.  The  grant  in  aid  of  the  construction  of  said  modified  line  is 
to  be  satisfied  according  to  the  act  of  June  2, 1864,  out  of  any  public 
lands  of  the  description  named  in  section  four  of  that  act,  within  fifteen 
miles  of  the  original  main  line  of  said  road  as  definitely  located  under 
the  act  of  May  15, 1856;  and  if  an  amount  of  lands  sufficient  to  satisfy 
the  grant  made  in  aid  of  the  construction  of  such  modified  line  shall 
not  be  found  within  the  limits  so  described,  the  deficiency  may  be 
satisfied  from  any  public  lands  of  the  description  named  along  said 
modified  line  and  within  twenty  miles  thereof. 

Seventh.  Any  lands  belonging  to  what  is  known  as  the  Des  Moines 
River  grant,  which  were  erroneously  certified  on  account  of  the  grants 
here  under  consideration,  under  either  the  act  of  May  15,  1856,  or  that 
of  June  2, 1864,  can  not  be  charged  to  these  grants  in  their  adjustment. 

Eighth.  The  decree  whereby  the  title  to  certain  claimed  swamp  lands 
in  Carroll  county  was  quieted  in  the  American  Emigrant  Company,  as 
against  claimants  under  the  grants  made  in  aid  of  the  construction 
of  this  railroad,  having  been  rendered  in  a  suit  in  which  the  United 
States  was  not  a  party,  is  not  conclusive  upon  the  land  department, 
does  not  relieve  it  from  the  duty  of  determining  the  character  of  those 
lands,  and  does  not  necessarily  avoid  any  prior  determination  of  their 
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character  by  the  laDd  department.  It  has  been  suggested  that  this 
decree  was  rendered  in  pursuance  of  an  agreement  between  the  parties 
to  the  suit  and  not  as  the  result  of  any  actual  inquiry  or  contest 
respecting  the  character  of  the  lands.  If  this  suggestion  proves  to  be 
trae  the  decree  would  not  be  entitled  to  any  consideration  in  the  deter- 
mination of  this  matter,  however  much  it  may  be  binding  upon  the 
parties  and  their  privies.  The  matter  will  be  carefully  inquired  into 
and  considered  by  your  office,  and  if  it  be  found  that  the  land  depart- 
ment has  heretofore  determined  that  these  lands  were  not  swamp  lands, 
and  if  it  be  further  found  that  no  fraud  or  mistake  intervened  sufficient 
to  obviate  this  determination,  they  will  be  charged  to  the  railroad  com- 
pany as  a  part  of  the  lands  properly  certified  on  account  of  these 
grants. 

Ninth.  If  any  lands  previously  disposed  of  by  the  United  States  have 
been  erroneously  certified  on  account  of  the  grants  in  aid  of  the  cou> 
struction  of  this  road,  the  company,  upon  relinquishing  the  same,  will 
be  entitled  to  have  any  charges  made  against  these  grants,  on  account 
of  such  certification,  canceled. 

Tenth.  The  lands  certified  ou  account  of  the  grant  in  aid  of  the  con- 
struction of  this  road,  made  by  the  act  of  May  15, 1^56,  and  which  were 
sold  by  the  Iowa  Central  Air  Line  Railroad  Company  prior  to  the 
resumption  of  the  grant  by  the  State  of  Iowa,  are  properly  chargeable 
against  the  grant  made  under  that  act,  and  in  the  adjustment  should 
be  treated  as  partial  compensation  for  the  completion  of  that  part  of 
the  road  which  was  constructed  under  that  act. 

It  is  believed  that  this  fully  covers  the  matters  submitted  in  your 
said  office  letter  of  November  17, 1888,  and  also  the  matters  submitted 
in  relation  thereto  by  the  Iowa  Railroad  Land  Company. 

The  former  departmental  decisions  herein  of  July  0, 1896  (23  L.  D., 
79),  and  January  30,  1897  (24  L.  D.,  125),  are  hereby  recalled  and 
vaciitcd,  and  the  directions  herein  given  for  the  adjustment  of  the 
grants  made  in  aid  of  the  construction  of  said  railroad  are  substituted 
in  pLace  thereof.  Your  office  will  prepare  and  submit  a  statement  of 
the  matters  pertaining  to  the  grants  made  in  aid  of  the  construction 
of  this  railroad,  with  a  view  to  an  early  adjustment  of  the  same,  accord- 
ing to  the  views  herein  expressed. 
2907— VOL  29 G 
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^VAGON  ROAD  GRANT-BON  A  FIDE  PURCHASER-CONFIR!VIATION. 

Jacob  0.  Mulligan. 

Confirmation  of  title  in  a  bona  fide  pnrebaser,  of  lands  previously  certified  under  a 
wagon  road  grant,  is  not  defeated  by  an  application  to  enter  tendered  long  after 
such  certification,  nor  by  the  erroneous  action  of  the  local  ofiSice  in  allowing  such 
application  to  go  of  record. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  Oeneral  Land  Office, 
(S.  Y.  P.)  August  7y  1899.  (H.  G.) 

Jacob  0.  Mulligan  appeals  from  the  decision  of  your  office  of  Decem- 
ber 10, 1897,  holding  for  cancellation  bis  homestead  entry,  made  Octo- 
ber 8, 1894,  for  the  SB.  J  of  Sec.  9,  T.  18  S.,  R.  3  W.,  in  the  Koseburg, 
Oregon,  land  district. 

The  matter  in  issue  in  this  case  was  passed  upon  in  the  departmental 
decision  of  November  19,  1897  (unreported),  referred  to  in  the  decision 
of  your  office,  and  the  ruling  therein  was  to  the  same  eU'ect  as  that  in 
kindred  cases  disposed  of  at  the  same  time.  It  was  that  the  title  of 
the  California  and  Oregon  Land  Company,  the  purchaser  in  good  faith 
from  the  Oregon  Central  Military  Eoad  Company,  of  lands  previously 
certified  thereto,  is  confirmed  in  the  absence  of  adverse  claims,  although 
by  the  construction  of  the  grant  to  said  company  said  lands  were 
excepted  therefrom.  (See  California  and  Oregon  Land  Company,  25 
L.  D.,  390.) 

In  the  brief  of  counsel  for  appellant  herein  it  is  asserted,  inter  alia, 
that  the  selection  list  of  the  Oregon  Central  Military  Boad  Company, 
the  grantors  of  the  California  and  Oregon  Land  Company,  was  never 
approved.  The  records  of  your  office  show  that  the  tract  was  selected 
by  the  first  mentioned  company  March  22,  1871,  and  that  such  selec- 
tion was  approved  December  8, 1871.  Mulligan,  the  appellant,  made 
his  homestead  entry  October  8, 1894,  and  the  only  standing  that  he  can 
assert  arises  from  the  fact  that  one  William  P.  Gardner  filed  a  dona- 
tion notification  for  the  tract  prior  to  the  grant  to  the  Oregon  Central 
Military  Road  Company.  This  donation  notification  was  relinquished 
by  Gardner  October  2, 1894 . 

Whatever  rights  Gardner  might  be  held  to  have  in  the  premises, 
were  he  still  claimant  to  the  land  under  his  donation  notification,  as 
against  the  California  and  Oregon  Land  Company,  the  purchaser  from 
the  Oregon  Central  Military  Eoad  Company,  Mulligan,  whose  claim  to 
this  land  was  initiated  by  the  tender  of  a  homestead  application  long 
subsequently  to  the  certification  of  the  land  on  account  of  the  wagon 
road  grant,  gained  no  such  right  by  the  tender  of  his  application  as 
would  bar  confirmation  of  the  title  of  the  purchasers  through  the  mili- 
tary road  company,  nor  was  his  (Mulligan's)  claim  benefited  by  the 
erroneous  action  of  the  local  officers  in  permitting  his  application  to  go 
of  record. 

The  decision  of  your  office  is  affirmed. 
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MINING  CLAIM-PROTEST— PROOF  OF  EXPENDITURE. 

GiLLis  V.  Downey. 

An  uncorroborated  protest  agaiust  a  mlDeral  application;  involving  matters  subse- 
quently made  the  basis  of  judicial  proceedings  by  the  protestant,  is  not  entitled 
to  farther  consideration  by  the  Department,  as  to  matters  in  issue  before  the 
conrt,  where  by  stipulation  of  the  parties  the  judicial  proceedings  are  dismissed. 

Under  amended  rule  53  of  the  mining  regulations  proof  of  an  expenditure  of  live 
hundred  dollars  on  u  group  of  mining  locations  held  in  common  and  embraced 
within  a  single  application  is  sufficient,  where  the  application  is  iirevented  by 
protests  from  passing  to  entry  prior  to  July  1,  1898. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  Oeneral  Land  Office^ 
(8.  V.  P.)  August  8, 1899.  (E.  B.,  Jr.) 

This  is  an  appeal  by  James  E.  Gillis  from  the  decision  of  year  office, 
dated  February  16, 1897,  dismissiug  his  protest  against  the  api)lica- 
tion,  filed  March  21, 1891,  of  Stephen  W.  Downey  for  patent  to  the 
Columbia  placer  mining  claims. 

The  lands  covered  by  the  said  application  are  embraced  in  twenty- 
two  placer  locations,  aggregating,  after  deducting  the  exclusions  stated 
in  the  application  and  notices,  2,813.603  acres,  forming  parts  of  sections 
2,  3,  9,  10,  14,  15, 16,  21,  22,  23,  27,  and  34,  in  township  14,  north  of 
range  79  west,  Cheyenne,  Wyoming,  land  district.  The  claims  extend 
nearly  through  the  said  township  from  north  to  south  along  Douglas 
and  Beaver  creeks,  the  latter  a  tributary  of  the  former.  The  said 
locations  were  made  during  the  years  1887, 1889,  and  1890,  and,  with 
one  exception,  were  for  one  hundred  and  sixty  acres,  and  were  made 
by  said  Downey  for  himself  and  as  attorney  in  fact  for  seven  others, 
the  exception  being  in  the  case  of  the  Minnehaha  location,  which  was 
made  by  one  Thomas  Hale  and  five  others  for  one  hundred  acres.  The 
locations  were  all  on  surveyed  lands  and  conformed  to  the  legal  sab- 
divisions  thereof.  In  his  application  Downey  claims  to  have  acquired 
the  sole  possessory  title  to  the  lands  covered  thereby  under  the  said 
locations  and  by  mesne  conveyances.  No  adverse  claim  was  filed 
during  the  period  of  publication  of  notice  of  the  application,  which 
commenced  March  28,  1891.  Protests,  filed  by  Peter  Pfaindler  and 
others  and  M,  N.  Grant,  May  25,  i891,  and  March  4, 1894,  respectively, 
were  pending  against  the  application  until  December  12, 1896,  when 
they  were  dismissed  by  your  office. 

The  protest  of  Gillis  was  filed  February  8, 1897,  and  is  an  affidavit 
made  by  Avery  T.  Holmes,  as  agent  of  Gillis.  Protestant  objects  to 
the  application  of  Downey  and  to  the  issuance  of  patent  to  him  there- 
under for  such  parts  of  the  lands  covered  by  his  application — 

as  are  particularly  descrilied  as  follows :  the  east  half  of  section  22 ;  the  uorth west 
quarter  of  section  23;  the  south  half  and  the  northeast  quarter  of  section  14 ;  and  the 
south  half  of  the  sonth  half  of  the  northeast  quarter  of  section  27;  and  the  south- 
east quarter  of  section  15,  a  plat  of  said  claims  heing  hereto  attached  and  made  a 
part  hereof  and  marked  exhihit  ^'B." 
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The  grounds  of  protest,  briefly  stated,  are: 

1.  That  protestant  is  the  owner  and  in  possession  of  the  Maud  S.,  the  Nancy  Hanks, 
the  J.  I.  C,  and  the  Fake  placer  claims,  which  were  located  October  6, 1896,  and  lie 
within  the  lands  claimed  by  said  Downey  and  above  particnlarly  described  and 
shown  by  the  said  plat  marked  exhibit ''  B/' 

2.  That  the  lands  so  described  and  shown  by  said  plat,  except  the  portions  thereof 
embraced  in  protestants'  locations,  contain  no  anriferons  gravel,  being  mostly  pre- 
cipitous and  rocky  cliff's  and  mountains  covered  with  a  dense  growth  of  pine  forest, 
and  more  valuable  for  timber  than  for  mining  purposes,  except  that  in  certain  por- 
tions thereof  there  are  a  number  of  lodes  of  gold  and  other  mineral  bearing  quartz. 

3.  That  Downoy  nor  his  grantors  have  never  discovered  gold  or  other  precious 
metals  on  each  twenty  acres  thereof. 

4.  That  Downey  nor  his  grantors  never  erected  monuments  or  in  any  wise  marked 
the  boundaries  of  their  claims  until  after  affiant  had  entered  and  taken  possession 
thereof. 

5.  That  Downey  nor  his  grantors  have  never  done  the  annual  assessment  work 
upon  each  claim  as  required  by  law. 

,6.  That  Downey  nor  his  grantors  have  not  expended  $500  in  labor  or  improvements 
on  each  location  or  claim. 

March  9, 1897,  the  protestant,  said  Gillis,  commenced  a  suit  against 
said  Downey  in  the  circuit  coart  of  the  United  States  for  the  district 
of  Wyoming  to  quiet  title  and  determine  the  right  of  possession  to  the 
lands  embraced  in  the  said  Maud  S.,  Nancy  Hanks,  J.  I.  C,  and  Fake 
placer  claims  in  conflict  with  the  said  Columbia  placer  claims.  This 
suit  was  heard  and  successively  decided  upon  demurrer  to  the  bill,  by 
the  said  court  and  the  United  States  circuit  court  of  appeals,  eighth 
circuit,  and  was  by  the  latter,  on  February  28, 1898  (85  Fed.  Eep.,  483, 
489),  remanded  to  the  circuit  court  with  leave  to  the  defendant  to  make 
answer  to  the  bill  and  for  further  proceedings  thereunder.  It  does  not 
appear  what  further  proceedings,  if  any,  were  had  in  the  meantime  in 
the  circuit  court,  but  it  does  appear  that  the  said  suit  was  dismissed 
there,  November  12, 1898,  upon  stipulation  of  the  parties. 

It  is  not  deemed  necessary  to  consider  and  pass,  severally,  upon  the 
grounds  of  Gillis's  protest,  nor  upon  the  reasons  given  by  your  oiSce 
for  dismissing  it.  The  protest  is  wholly  uncorroborated,  and  although 
this  defect  was  pointed  out  in  your  office  decision,  no  corroborative 
evidence  has  been  filed.  Furthermore,  as  to  all  charges  therein  of 
failure  upon  the  part  of  said  Downey  or  his  grantors  to  comply  with 
the  mining  laws,  the  protest  is  made  solely  upon  the  information  and 
belief  of  the  affiant,  the  said  Holmes.  These  are  in  themselves  serious 
objections  to  the  protest,  and  especially  to  any  favorable  consideration 
thereof  by  the  Department  after  the  adverse  action  thereon  by  your 
office.  See  in  connection  Mitchell  r.  Brovo,  27  L.  D.,  40.  Again,  with 
but  one  exception — the  charge  of  failure  to  expend  $500  on  each  loca- 
tion involved — all  the  material  allegations  of  the  protest  relate  to  and 
are  in  support  of  the  adverse  interest  and  right  of  possession  claimed 
by  Gillis  in  part  of  the  lands  covered  by  Downey's  application. 
Instead  of  relying  upon  his  protest  before  the  land  department  Gillis 
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very  properly  commeuced  his  suit  in  court,  the  forum  clearly  intended 
by  the  mining  laws  in  which  questions  relating  to  the  right  of  posses- 
sion, arising  between  adverse  claimants  of  public  mineral  lands,  are 
to  be  heard  and  determined.  (Gain  et  al.  v.  Addenda  Mining  Company, 
on  review,  29  L.  D.,  62.) 

In  that  suit  all  the  material  allegations  made  in  the  protest,  with  the 
single  exception  pointed  out  above,  were  made  in  the  bill  of  complaint 
and  would  have  been  there  put  in  issue  and  determined  but  for  the  dis- 
missal of  the  suit.  No  copy  of  the  stipulation  upon  which  the  suit 
was  dismissed  is  among  the  papers  here,  but  it  is  certain  that  such  dis- 
missal, if  not  upon  his  own  motion,  was  with  the  consent  of  the  plain- 
tiflF,  the  protestant  here.  In  view  of  the  objections  hereinbefore  noted 
to  the  protest  itself  and  of  the  dismissal  of  protectant's  suit  in  the 
court,  either  upon  his  own  motion  or  with  his  express  consent,  it  is  not 
believed  that  any  sufficient  ground  is  shown  for  the  further  considera- 
tion of  the  protest  or  interference  by  the  Department  with  the  action 
of  your  office  thereon  as  to  any  allegation  which  was  in  issue  in  the 
said  suit. 

As  to  the  allegation  of  failure  by  Downey  or  his  grantors  to  expend 
$500  on  each  location  or  claim  involved  in  this  controversy,  it  is  shown 
by  the  affidavit  of  Charles  Bellamy  and  Robert  W.  Burkhardt,  filed 
March  21f  1891,  that  the  improvements  made  by  the  applicant  and  his 
grantors  upon  the  several  locations  embraced  in  the  Columbia  claims, — 
in  addition  to  a  bed  rock  flume  on  the  Nevada  location,  four  feet  wide, 
two  feet  deep  and  five  hundred  and  sixty  feet  long,  the  foundations  of 
which  are  in  some  places  cut  into  the  solid  rock  to  the  depth  of  over 
fifteen  feet,  and  the  value  of  which  is  not  stated, — consist  of  an  open 
cut,  two  ditches,  a  dam,  reservoir,  flume  and  other  workings  of  the 
total  value  of  nearly  three  thousand  dollars.  In  his  sworn  report  dated 
February  12, 1891,  of  the  examination  of  the  Columbia  claim.  Deputy 
Surveyor  Charles  Bellamy  refers  to  and  makes  part  of  his  report  the 
said  affidavit  of  himself  and  Burkhardt  as  to  the  character  and  extent 
of  the  improvements  on  the  claims. 

By  an  amendment,  made  March  14, 1898,  to  paragraph  53  of  the  min- 
ing regulations  (26  L.  D.,  378),  it  was  provided,  among  other  things — 

That  as  to  all  applications  for  patent  made  and  passed  to  entry  before  July  1,  1898, 
or  which  are  by  protests  or  adverse  claims  prevented  from  being  passed  to  entry 
before  that  time,  where  the  application  embraces  several  locations  held  in  common, 
proof  of  an  expenditure  of  five  hundred  doUars  upon  the  group  will  be  suflleient 
and  an  expenditure  of  that  amount  need  not  be  shown  to  have  been  made  upon,  or 
for  the  benefit  of,  each  location  embraced  in  the  application. 

The  application  for  patent  to  the  Golumbia  claims  comes  within  the 
purview  of  the  foregoing  provision  of  the  mining  regulations.  It  was 
prevented  from  being  passed  to  entry  before  July  1, 1898,  by  the  sev- 
eral protests  of  Pfaindler  and  others.  Grant  and  Gillis.  It  is  not  neces- 
sary, therefore,  under  the  said  application  to  show  an  expenditure  of 


86  DECISIONS   RELATINa  TO   THE   PUBLIC   LANDS. 

$500  by  the  applicant  or  his  grantors  npon  each  location  embraced 
therein,  and  the  charge  contained  in  the  protest  upon  that  point  is  not 
well  taken.  It  is  not  questioned  that  the  proof  of  the  expenditure  of 
five  hundred  dollars  upon  the  group  of  locations  embraced  in  the 
Columbia  application  is  sufficient. 

No  sufficient  reason  appearing  upon  careful  consideration  of  the 
premises  why  the  Department  should  disturb  the  ^tion  of  your  office 
dismissing  the  protest  of  Gillis,  such  action  is,  in  accordance  with  the 
views  herein  expressed,  hereby  affirmed. 


MclNTosH  V.  Green. 

Motion  for  review  of  departmental  decision  of  June  9, 1899, 28  L.  D., 
490,  denied  by  Acting  Secretary  Ryan,  August  10, 1899. 


RAILROAD  GRANT—LANDS  EXCEPTED. 

Union  Pacific  Ry.  Co.  v.  Landeum  (On  Review). 

Land  embraced  within  an  unexx)ired  pre-eiuption  filing  at  the  date  of  the  grant 
made  by  the  act  of  July  1,  1862,  is  excepted  from  the  operation  of  said  grant. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
S.  V.  P.)  August  IJj  1899.  (F.  W.  C) 

With  your  office  letter  of  August  4, 1899,  was  transmitted  the  motion 
filed  on  behalf  of  the  Union  Pacific  Railway  Company  for  review  of 
departmental  decision  of  June  29,  last  (28  L.  D.,  575),  involving  lots  2 
and  3  of  Sec.  19,  T.  12  S.,  R.  23  E.,  Topeka  land  district,  Kansas,  in 
which  it  was  held  that  said  tract  was  excepted  from  the  grant  made 
by  the  act  of  July  1, 1862  (12  Stat.,  489),  to  aid  in  the  construction  of 
the  Union  Pacific  Railroad,  because,  at  the  date  of  the  passage  of  the 
act  making  said  grant  said  lots  were  included  in  the  subsisting  pre- 
emption filing  of  one  William  H.  Sparawk,  filed  September  2,  1859, 
alleging  settlement  August  1, 1859.  Proof  and  payment  were  never 
made  under  said  filing,  as  required  by  law,  but  as  the  tract  was  not 
offered  until  August  3,  1863,  said  filing  had  not,  at  the  date  of  the 
passage  of  the  act  making  the  grant  for  said  company,  expired,  and 
the  tract  was  therefore  not  i>ublic  land  within  the  meaning  of  the 
granting  act  and  was  therefore  not  included  in  such  grant.  In  sup- 
I)ort  of  said  departmental  decision  the  decision  in  the  case  of  Northern 
Pacific  R.  R.  Co.  v.  Smalley  (15  L.  D.,  36),  was  referred  to,  which 
decision  was  based  upon  the  decision  of  the  supreme  court  in  the  case 
of  Bardon  v.  Northern  Pacific  R.  R.  Co.  (145  U.  S.,  535). 

In  the  motion  under  consideration,  referring  to  the  decision  of  the 
court  above  cited,  it  is  said: 

3.  The  deciHion  in  the  Bardon  case,  supraj  was  based  upon  the  Northern  Pacific 
grant  of  July  2,  1864,  and  is  only  properly  applicable  to  that  grant,  there  being  a 
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xery  material  difference  in  the  language  used  in  the  grants  to  the  Union  Pacific  and 
Northern  Pacific,  respectively. 

4.  Section  3  of  the  Northern  Pacific  grant,  July  2,  1864  (13  Stat.,  3a5)  specifically 
provides  that — 

'Whenever,  prior  to  said  time,' — (of  definite  location) — 'any  of  said  sections  or 
parts  of  sections  shall  have  been  granted,  sold,  reserved,  occupied  by  homestead 
settlers,  or  preempted,  or  otherwise  disposed  of,  other  lands  shall  be  selected  by  said 
company  in  lieu  thereof,  under  the  direction  of  the  Secretary  of  the  Interior  in 
alternate  sections,  and  designated  by  odd  numbers,  not  more  than  ten  miles  beyond 
the  limits  of  said  alternate  sections.' 

It  was  upon  this  language  and  construing  that  grant  alone  that  the  court  made  its 
finding  in  the  Bardon  case. 

5.  There  is  no  such  provision  in  the  Union  Pacific  grant,  section  3  of  the  act  of 
July  1,  1862,  clearly  establishing  and  fixing  the  time  of  the  definite  location  of  the 
road  as  being  the  time  in  relation  to  which  the  condHiou  of  the  land  shall  be  ascer- 
tained.   The  language  of  that  section  containing  the  excepting  clause  is: 

*.  .  .  .  not  sold,  reserved,  or  otherwise  disposed  of  by  the  United  States,  and  to 
which  a  pre-emption  or  homestead  claim  may  not  have  attached  at  the  time  the  line 
of  said  road  is  definitely  fixed.* 

6.  In  other  words,  if  a  tract  of  land  within  the  limits  of  the  Union  Pacific  grant 
was  vacant  public  land  of  the  United  States  at  the  time  of  the  definite  location  of 
the  road  it  must  necessarily  pass  under  the  grant  by  the  express  words  thereof 
regardless  of  what  its  condition,  in  respect  of  entries  under  the  public  land  laws, 
may  have  been  before  that  time,  or  might  become  after  that  time. 

7.  The  Union  Pacific  grant  passed  lauds  free  from  adverse  claim  at  the  time  of 
definite  location,  irrespective  of  the  condition  thereof  at  the  date  of  the  grant. 

An  analysis  of  the  decision  of  the  court  in  the  Bardon  case  will  not 
support  the  contention  of  counsel.    In  said  opiuion  it  was  stated: 

It  is  thus  seen  that  when  the  grant  to  the  Northern  Pacific  Railroad  Company  was 
made,  on  the  2d  of  July,  1864,  the  premises  in  controversy  had  been  taken  up  on  the 
pre-emption  claim  of  Robinson,  and  that  the  pre-emption  entry  made  was  uncanceled ; 
that  by  such  pre-emption  entry  the  land  was  not  at  the  time  a  part  of  the  public 
lands;  and  that  no  interest  therein  passed  to  the  company.  The  grant  is  of  alter- 
nate sections  of  public  land,  and  by  public  land,  as  it  has  been  long  settled,  is  meant 
Bach  land  as  is  open  to  sale  or  other  disposition  under  general  laws.  All  land,  to 
which  any  claims  or  rights  of  others  have  attached,  do  not  fall  within  the  designa- 
tion of  public  land.  The  statnte  also  says  that  whenever,  prior  to  the  definite 
location  of  the  route  of  the  road,  and  of  course  prior  to  the  grant  made,  any  of  the 
lands  which  would  otherwise  fall  within  it  have  been  granted,  sold,  reserved, 
occupied  by  homestead  settlors,  or  pre-empted  or  otherwise  disposed  of,  other  lands 
are  to  be  selected  in  lieu  thereof  under  the  direction  of  the  Secretary  of  the  Interior. 
There  would  therefore  be  no  question  that  the  pre-emption  entry  by  the  heirs  of 
Robinson,  the  payment  of  the  sums  due  to  the  government  having  been  made,  as 
the  law  allowed,  by  them  after  his  death,  took  the  land  from  the  operation  of  the 
subsequent  grant  to  the  Northern  Pacific  Railroad  Company,  if  the  pre-emption 
entry  had  not  been  snbseqnently  canceled.  But  such  cancellation  had  not  been 
made  when  the  act  of  Congress  granting  land  to  the  Northern  Pacific  Railroad 
Company  was  passed;  it  was  made  more  than  a  year  afterward.  As  the  land  pre- 
empted then  stood  on  the  records  of  the  Land  Department,  it  was  severed  from  the 
mass  of  the  public  lands,  and  the  subsequent  cancellation  of  the  pre-emption  entry 
did  not  restore  it  the  public  domain  so  as  to  bring  it  under  the  operation  of  pre- 
vions  legiwlation,  which  applied  at  the  time  to  land  then  public.  The  cancellation 
only  brought  it  within  the  category  of  public  land  in  reference  to  future  legistution. 
This,  as  we  think,  has  long  been  the  settled  doctrine  of  this  court. 
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It  will  thas  be  seen  that  no  particular  stress  was  laid  upon  the  clause 
in  the  Northern  Pacific  grant  providing  for  indemnity  for  disposals 
prior  to  definite  location  and,  of  course,  prior  to  the  date  of  the  act, 
but  that  the  deci^on  of  the  court  rested  upon  the  ground  that  the  grant 
was  only  of  public  lauds,  and  that  within  the  meaning  of  the  granting 
act  "  public  lands"  was  construed  to  include  only  those  lands  open  to 
sale  or  other  disposition  under  the  general  land  laws  and  to  which  no 
claims  or  rights  of  others  had  attached. 

The  third  section  of  the  act  of  July  2, 1864  (13  Stat.,  365),  being  the 
granting  section  in  the  act  making  the  grant  to  the  Northern  Pacific 
Kailroad  Company,  grants — 

every  alteroate  section  of  public  land,  not  uiiueral,  designated  by  odd  numbers,  to 
the  atnoQut  of  twenty  alternate  sections  per  mile,  on  each  side  of  said  railroad  line, 
as  said  company  may  adopt,  tbroagh  the  Territories  of  the  United  Sta'es,  and  ten 
alternate  sections  of  laud  per  mile  on  each  side  of  said  railroad  whenever  it  passes 
through  any  State,  and  whenever  on  the  line  thereof,  the  United  States  have  full 
title,  not  reserved,  sold,  granted,  or  otherwise  appropriated,  and  free  from  pre- 
emption, or  other  claims  or  rights,  at  the  time  the  line  of  said  road  is  definitely 
fished,  and  a, plat  thereof  filed  in  the  office  of  the  Commissioner  of  the  General  Land 
Office; 

The  third  section  of  the  act  of  July  1,  1862,  supra^  being  the  grant- 
ing section  in  the  act  making  the  grant  for  the  Union  Pacific  Kailroad, 
grants — 

every  alternate  section  of  public  laud,  designated  by  odd  numbers,  to  the  amount 
of  five  alternate  sections  per  mile  on  each  side  of  said  railroad,  on  the  line  thereof, 
and  within  the  limits  of  ten  miles  on  each  side  of  said  road,  not  sold,  reserved,  or 
otherwise  disposed  of  by  the  United  States,  and  to  which  a  pre-emption  or  homestead 
claim  may  not  have  attached,  at  the  time  the  line  of  said  road  is  definitely  fixed. 

It  will  thus  be  seen  that  the  granting  clauses  are  practically  the 
same.  These  grants  have  been  uniformly  construed  to  be  present 
grants  passing  the  title  by  relation  as  of  the  date  of  the  act.  Deseret 
Salt  Co.  V.  Tarpey  (142  U.  S.,  241). 

In  the  case  of  St.  Paul  and  Pacific  v.  Northern  Pacific  Railroad  Go. 
(139  U.  S.,  I),  in  referring,  to  the  grant  to  the  Northern  Pacific  Rail- 
road Company,  it  was  said  : 

As  seen  by  the  terms  of  the  third  section  of  the  act,  the  grant  is  one  inpraesenti; 
that  is,  it  purports  to  pass  a  present  title  to  the  lands  designated  by  alternate  sec- 
tions, subject  to  such  exceptions  and  reservations  as  may  arise  from  sale,  grant,  pre- 
emption or  other  disposition  previous  to  the  time  the  definite  ronte  of  the  road 
is  fixed.  The  laugnage  of  the  statute  is  'that  there  be,  and  hereby  is,  granted' 
to  the  company  every  alternate  section  of  the  lands  designated,  which  implies  that 
the  property  itself  is  passed,  not  any  special  or  limited  interest  in  it.-  The  words 
also  import  a  transfer  of  a  present  title,  not  a  promise  to  transfer  one  in  the  future. 

The  previous  decision  of  the  Department  holding  the  tract  under 
consideration  to  have  been  excepted  from  the  railroad  grant  is  there- 
fore adhered  to,  and  the  motion  is  accordingly  denied. 
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MINING  CLAIM-ADVERSE-TOWNSITE-EXPENDITURE. 

Brady's  Mortgagee  r.  Harris  et  al. 

The  withdrawal  of  an  adverse  claim  ia  a  waiver  of  whatever  right  the  claimaut  had 
under  the  mining  laws  to  the  ground  in  conflict,  and  leaves  the  possessory  right 
thereto  in  the  applicant  for  patent. 

The  title  to  land  of  known  mineral  character  at  the  date  of  a  townsite  entry  does 
not  pass  by  the  patent  issued  thereon. 

In  the  case  of  a  mineral  entry  made  prior  to  July  1,  1898,  it  is  not  necessary  that  an 
expenditure  of  five  hundred  dollars  be  shown  to  have  been  made  upon,  or  for 
the  benefit  of,  each  location  embraced  therein,  it  being  snflficient  if  proof  of 
such  expenditure  is  shown  upon  the  locations  taken  together. 

A  deed  in  escrow  to  land  embraced  within  a  mineral  application,  not  delivered  until 
after  entry,  does  not  defeat  the  right  of  the  applicant  to  make  entry  of  such 
land. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  August  IH^  1899.  (E.  B.,  Jr.) 

It  appearing  in  the  matter  of  mineral  entry  No.  3624,  made  December 
12,  1889,  by  William  Brady,  for  the  Parole  and  Morning  Star  lode 
mining  claims,  survey  No.  4819,  then  Central  City,  now  Denver,  Colo- 
rado, laad  district,  that  said  claims  were  '<  wholly  in  conflict"  with  the 
townsites  of  Black  Hawk  and  Central  City,  Colorado,  entered  April  11, 
1873,  and  May  16, 1873,  respectively,  and  subsequently  patented,  the 
local  office  was  directed  by  your  office,  February  12, 1897,  to  order  a 
hearing  to  determine  whether  valuable  mineral  bearing  veins  or  lodes 
were  known  to  exist  within  the  ground  embraced  in  said  claims  prior 
to  the  townsite  entries.  The  hearing  was  duly  held  at  the  local  office 
May  27,  1897.  Thomas  Tinsley,  claiming  an  interest  as  mortgagee  of 
the  entrjman  (then  deceased),  appeared  by  attorney,  but  the  authori- 
ties of  the  cities  of  Black  Hawk  and  Central  City,  though  duly  notified, 
made  default. 

On  May  25, 1897,  two  days  prior  to  the  hearing,  there  was  filed  in 
the  local  office  an  application  by  Emma  J.  Harris,  as  executrix  of  the 
estate  of  Emma  J.  Harris,  deceased,  for  the  Puzzle  lode  claim,  survey 
No.  11,510.  This  application  was  rejected  by  the  local  office,  May  27, 
1897,  for  the  reason  that  the  Puzzle  claim  was  included  in  the  patented 
townsite  of  Black  Hawk  and  also  conflicted  with  the  entered  Parole 
and  Morning  Star  claims.  From  this  rejection  Harris  appealed,  June 
24, 1897.  An  attorney  named  Leiper  filed  an  affidavit  of  Harris  the 
day  of  the  hearing,  protesting  against  the  issue  of  patent  to  the  Morn- 
ing Star  and  Parole  mining  claims,  and  attempted  in  her  behalf  to 
cross-examine  claimant  Tinsley's  first  witness.  Objection  being  made 
by  Tinsley  to  this  cross-examination  and  sustained  by  the  local  officers, 
an  exception  was  noted  by  Harris'  attorney,  who  does  not  appear  to 
have  made  any  further  attempt  to  cross-examine  the  witnesses,  nor  to 
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have  offered  any  testimony.    The  local  officers  rendered  their  decision 
in  the  premises,  June  25,  1897,  holding  therein  as  follows: 

The  testimony  shows  that  the  ground  embraced  in  mineral  entry  No.  3624  was 
known  to  be  mineral  bearing  before  the  patenting  of  the  townsites  of  Central  City  and 
Black  Hawk,  and  that  the  veins  in  the  Parole  and  Morning  Star  lodes  in  said  min- 
eral entry  8624  were  worked  profitably  before  and  since  the  patenting  of  said 
townsites. 

We  dismiss  the  protest  filed  by  Emma  J.  Harris,  executrix,  for  the  want  of  juris- 
diction. The  hearing  was  ordered  for  a  specific  purpose,  hence  no  extraneous  mat- 
ters could  be  entertained. 

From  that  decision  Harris  also  appealed.  The  municipal  authorities 
of  Central  City  and  Black  Hawk  were  duly  notified  of  the  decision,  but 
took  no  appeal  therefrom. 

June  7, 1897,  there  were  filed  in  your  office  an  affidavit  of  one  John 
D.  Peregrine,  and  certain  abstracts  of  title  and  location  certificates  in 
support  of  Harris'  protest,  accompanied  by  an  affidavit  by  Harris  call- 
ing attention  to  her  protest  and  rejected  application.  In  its  decision 
of  October  19, 1897,  your  office,  considering  the  entire  record  upon  the 
appeal  of  Harris,  found  and  held  as  follows: 

I  find  by  examining  the  record  in  mineral  entry  No.  3624,  that  during  the  period  of 
publication  therein,  the  General  Tom  Thumb  claimants  filed  an  adverse  claim  which 
was  subsequently  withdra'wn.  From  an  abstract  filed  by  the  protest  ants  herein  it 
appears  that  prior  to  entry  the  Morning  Star  and  Parole  claimant  deeded  to  the  Gen- 
eral Tom  Thumb  claimant  the  ground  in  conflict. 

The  entry  includes  this  conflict  which  should  hoive  been  excluded  therefrom.  It 
is  established  by  the  testimony  taken  at  the  hearing  and  admitted  in  the  affidavits 
of  protest  that  a  vein  carrying  mineral  exists  in  the  General  Tom  Thumb  claim. 

It  is  however  alleged  that  no  discovery  has  been  made  on  those  portions  of  the 
Parole  and  Morning  Star  claims  outside  of  the  General  Tom  Thumb.  This  is  an 
allegation  which  if  proven  would  be  sufficient  to  require  the  cancellation  of  min- 
eral entry  No.  3624  in  its  entirety.  The  testimony  taken  at  the  hearing  held  is  to 
the  eflect  that  upon  the  Parole  and  Morning  Star  claims,  there  were  at  date  of 
the  townsite  entries,  known  mines,  which  were  then  and  have  since  been  profitably 
worked  for  their  product.  One  witness  states  that  the  claim  was  then  known  as 
the  Yellow  Jacket  or  Ked  Jacket.  The  testimony  of  the  other  witness  is  not  spe- 
citic.  This  testimonv  is  sufficient  ou  which  to  ba^e  a  decision  that  the  land  covered 
by  the  Yellow  Jacket  or  General  Tom  Thumb  claim  was  under  the  law  excepted 
from  the  townsite  patents. 

It  is  not  established,  however,  that  the  Parole  and  Morning  Star  claims  were 
so  excepted.  I  iim  accordingly  of  the  opinion  that  the  protestants  should  have 
been  allowed  to  intervene  aud  submit  testimony  on  the  issue  as  to  whether  the 
claims  last  mentioned  were  at  date  of  the  townsite  entries,  or  at  any  time,  known 
mines  or  valid  mining  claims  capable  of  being  profitably  worked.  The  question  as 
to  whether  the  Puzzle  lode  was  a  known  mine  at  date  of  the  townsite  entries  will 
have  to  be  considered,  if  at  all,  upon  the  conclusion  of  the  proceedings  relative  to 
miuernl  entry  No.  3624. 

Your  decision  rejecting  the  mineral  application  for  the  Puzzle  lode  is  affirmed, 
mineral  entry  No.  3624  is  held  fur  cancellation  to  the  extent  of  that  portion  of  the 
ground  deeded  to  the  General  Tom  Thumb  claimants,  and  you  will,  should  this 
decision  become  final,  order  a  hearing  to  determine  whether  veins  or  lodes  bearing 
valuable  mineral  have  been  discovered  within  the  Parole  and  Morning  Star  claims, 
and,  if  BO,  when  such  veins  were  discovered. 
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An  appeal  by  Tinsley  brings  the  ease  to  the  Department. 
In  her  affidavit  of  protest,  which,  as  to  all  material  allegations,  is 
made  upon  information  and  belief,  said  Harris  alleges  that  she  is  the 
owner  of  the  Puzzle  lode  claim;  that  the  original  discovery  of  the 
Puzzle  lode  was  made  August  10,  1870;  that  the  shaft,  machinery  and 
improvements  of  the  Puzzle  lode  are  *'upon  the  Parole  lode;"  that  in 
addition  to  the  right  she  acquired  under  the  original  discovery  of  the 
Puzzle  lode,  the  city  of  Black  Hawk,  on  January  4,  1894,  conveyed  all 
the  surface  rights  and  interests  it  had  in  the  Puzzle  claim  to  her,  the 
said  Harris,  which  conveyance  was  more  than  two  years  prior  to  a  cer- 
tain deed  by  the  city  of  Black  Hawk  to  Tinsley  for  the  surface  of  the 
Parole  and  Morning  Star  claims;  that  the  pretended  discovery  shaft 
of  the  Parole  lode  is  not  ten  feet  deep  and  has  no  vein;  that  there  has 
not  been  $250  worth  of  work  done  upon  the  Parole  claim;  and  that 
there  has  been  no  discovery  of  a  vein  or  lode  from  or  within  the  cross 
cut  entering  the  Morning  Star  and  Parole  claims.    This  protest  was 
without  corroboration  until  the  filing  of  the  affidavit  of  said  Pere- 
grine,  wherein  it  is  stated  that  from  personal  examination  affiant 
knows  there  is  no  << mining  or  mineralized  vein"  in  the  discovery  shafts 
of  the  Parole  and  Morning  Star  claims,  <^nor  in  the  cross  cut  tunnel 
nx)on  the  Morning  Star  lode,"  nor  in  two  other  shafts  on  the  Parole. 
Affiant  further  states,  however,  that  there  is  a  rich  vein  of  mineral  in 
the  General  Tom  Thumb  or  Yellow  Jacket  claim,  and  that  from  such 
vein  rich  ore  has  been  taken. 

The  Parole  and  Morning  Star  claims  were  located  January  1, 1883, 
and  are  situated  in  one  of  the  oldest  and  best  known  mining  regions  of 
Colorado,  partly.in  the  SW.  J  of  Sec.  7,  T.  3  S.,  R.  72  W.,  but  chiefly  in 
what  would  be,  as  shown  by  protraction  of  the  lines  of  the  public 
survey,  the  SE.  J  of  section  12  of  township  3  south,  range  73  west,  if 
such  survey  were  extended  over  the  land  adjoining  said  section  7  on 
the  west.  All  of  section  7,  in  which  the  townsite  of  Black  Hawk  is 
situated,  as  well  as  several  other  sections  in  the  same  township,  were 
returned  as  mineral  land  in  1867.  The  public  survey  was  not  then  and 
has  not  since  been  extended  over  any  portion  of  what  would  be,  if  sur- 
veyed, township  3  south,  range  73  west,  for  the  reason,  as  disclosed  by 
informal  inquiry  of  your  office,  that  the  rough  and  mountainous  char* 
aeter  of  the  country,  the  absence  of  any  body  of  agricultural  land  of 
appreciable  size,  and  the  presence  of  a  very  large  number  of  mining 
claims  therein  seemed  to  render  sucfi  survey  unnecessary.  The  records 
of  your  office  show  that  several  lode  mining  claims  in  the  immediate 
vicinity  of  the  ground  involved  in  this  controversy  were  entered  in 
1871  and  1873  pri6r  to  the  entries  of  the  said  townsites  and  have  since 
been  patented;  and  that  the  Mammoth  lode  claim,  survey  No.  287  and 
the  Pederson  lode  claim  survey  No.  843,  each  of  which  embraces  ground 
within  the  lines  of  the  Parole  and  Morning  Star  locations,  but  is 
excluded  from  the  said  entry  No.  3624,  were  entered  in  1874  and  1883, 
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respectively,  aud  have  siuce  been  patented.  Tbey  also  show  that  other 
entered  aud  patented  lode  claims,  too  numerous  to  mention,  are  situated 
in  close  proximity  to  the  Parole  and  Morniug  Star,  and  that  at  least 
five-sixths  of  the  entire  said  southeast  quarter  are  covered  by  surveyed 
mining  claims. 

The  townsite  authorities  having,  as  already  stated,  made  default  at 
the  hearing,  and  no  opposing  testimony  beiug  offered,  but  two  witnesses 
were  examined  in  behalf  of  the  claimant  of  the  Parole  and  Morning 
Star.  The  testimony  of  these  witnesses  is  to  the  effect  that  the  ground 
embraced  in  these  claims  was  known  to  be  valuable  for  minerals  and 
was  covered  by  mining  claims  which  were  held  and  profitably  worked, 
at  and  prior  to  the  dates  of  the  said  townsite  entries.  One  of  these 
witnesses  refers  especially  to  a  claim  known  as  the  Yellow  Jacket  or 
Bed  Jacket,  also  referred  to  herein  as  the  General  Tom  Thumb,  and  as 
lying  wholly  within  the  Parole  and  Morning  Star  locations,  from  which, 
in  1872  and  again  in  1878,  he  took  ore  yielding  from  $40  to  $60  per  ton. 
The  affidavits  of  several  witnesses,  filed  since  the  hearing,  in  support 
of  the  entry  in  question,  strongly  corroborate  the  testimony  taken  at 
the  hearing,  and  also  show  discoveries  of  mineral  bearing  veins  within 
the  Parole  and  Morning  Star  claims  outside  the  General  Tom  Thumb 
claim. 

The  municipal  authorities  by  their  silence  acquiesce  in  the  claim  that 
the  ground  in  question  was  known  to  be  valuable  for  its  mineral  depos- 
its at  the  dates  of  the  townsite  entries.  They  have  never,  at  any  time, 
so  far  as  appears,  opposed  the  application  for  patent  thereto.  Protest- 
ant alleges,  as  already  stated,  that  the  city  of  Black  Hawk  has  con- 
veyed to  her  whatever  surface  rights  it  had  in  the  ground  located  as 
the  Puzzle  claim.  The  claimant  of  the  Parole  and  Morning  Star  has 
filed  a  duly  certified  copy  of  a  quitclaim  deed,  dated  January  6, 1890, 
to  said  Tinsley  from  the  city  of  Black  Hawk  by  its  mayor  and  clerk, 
to  the  ground  covered  by  the  said  entry  lying  within  the  limits  of  that 
townsite.  If,  as  would  appear  to  be  the  case,  the  ground  embraced 
within  the  Parole  and  Morning  Star  locations  was  known  to  be  valua- 
ble for  its  mineral  contents  at  the  date  of  the  townsite  entry,  no  title 
to  such  ground  was  conveyed  by  the  townsite  patent,  and  as  it  does 
not  appear  that  the  city  of  Black  Hawk  acquired  title  otherwise,  the 
alleged  conveyance  to  Harris  and  the  deed  to  Tinsley  could  not  pass 
any  title  thereto.  If  such  conveyance  and  deed,  assuming  that  there 
was  a  conveyance  to  Harris  as  alleged,  are  of  any  value  whatever  as 
evidence  in  the  case  it  is  only  to  show  that  the  city  of  Black  Hawk 
does  not  object  to  the  issue  of  patent  upon  the  said  entry,  and  as  tend- 
ing, possibly,  to  show  that  the  municipal  authorities  thereof  recognize 
and  assent  to  the  claim  that  the  land  is  mineral  and  was  known  to  be 
such  at  the  time  of  that  townsite  entry. 

Upon  very  careful  consideration  of  the  evidence  the  Department  is 
well  convinced  that  the  ground  embraced  in  the  said  mineral  entry 
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was  known  to  be  valuable  mineral  land  at  tbe  date  of  tbe  said  town- 
site  entries  and  was  therefore  excepted  from  tbe  townsite  patent. 

Belative  to  the  protest  of  Harris,  it  appears  tbat  although  due 
notice  of  tbe  application  for  patent  to  tbe  Parole  and  Morning  Star 
was  given  in  1887,  no  adverse  claim  was  filed  in  behalf  of  tbe  alleged 
Puzzle  location;  tbat  tbe  Puzzle  claimant  not  only  thereby  waived  all 
claim  to  tbe  ground  in  conflict,  but  impliedly  admitted  the  validity  of 
the  Parole  and  Morning  Star  locations  including,  of  course,  the  dis- 
covery of  mineral;  that  she  is  herself  directly  asserting  the  mineral^ 
character  of  so  much  of  the  land  involved  as  is  included  in  the  conflict 
between  tbe  Puzzle  location  and  the  ground  embraced  in  mineral  entry 
Xo.  3624;  and  that  she  admits,  by  the  affidavit  of  her  only  corrobo- 
rating affiant,  that  a  valuable  vein  of  mineral  exists  in  that  ground 
outside  of  such  conflict.  It  is  true  that  affiant  states  that  such  vein 
is  within  the  General  Tom  Thumb  claim,  but  that  fact  is  immaterial. 
By  the  withdrawal  of  their  adverse  claim  the  General  Tom  Thumb 
claimants  waived  whatever  right  they  had  under  the  mining  laws  to 
the  ground  embraced  in  their  location,  and  left  the  possessory  right 
thereto  in  the  applicant  for  the  Parole  and  Morning  Star,  who  was 
thus  entitled  beyond  question  to  the  benefit  of  all  discoveries  made 
therein  by  himself  or  his  grantors. 

The  entry  in  question  having  been  made  prior  to  July  1, 1898,  it  is 
not  necessary  that  an  expenditure  of  $500  be  shown  to  have  been  made 
upon  or  for  the  benefit  of  each  location  embraced  therein,  it  being  suf- 
ficient if  proof  of  such  expenditure  is  shown  npon  the  locations  taken 
together  (R.  S.  Hale,  28  L.  D.,  624;  and  Mayflower  Gold  Mining  Co., 
29  L.  D.,  7).  The  allegation  of  the  protest  that  $250  worth  of  labor 
has  not  been  expended  upon  the  Parole  claim  is  therefore  not  material, 
it  appearing  that  $500  had  been  duly  expended  upon  the  Parole  and 
Morning  Star  claims  by  the  applicant  for  patent  or  his  grantors. 

In  view  of  these  facts  and  of  the  conclusion  already  reached  as  to  the 
known  character  of  the  land  involved  prior  to  the  townsite  entries,  and 
of  the  evidence  of  discoveries  of  mineral  within  the  limits  of  the  Parole 
and  Morning  Star  claims,  both  within  and  without  the  General  Tom 
Thumb  claim,  since  the  townsite  entries,  the  Department  is  constrained 
to  hold  that  no  sufficient  reason  is  shown  for  the  proposed  hearing 
upon  the  protest  of  Harris,  and  the  protest  is  accordingly  hereby  dis- 
missed. 

It  appears  that  as  consideration  for  the  withdrawal  of  the  General 
Tom  Thumb  adverse  claim,  the  applicant,  the  said  Brady,  promised  to 
convey  to  the  claimants  of  the  General  Tom  Thumb  claim  the  ground 
embraced  thereby  after  the  allowance  of  the  entry  for  the  Parole  and 
Morning  Star,  and  that  in  pursuance  of  the  agreement  between  the 
parties  Brady  executed  and  placed  in  escrow,  prior  to  the  entry,  a  deed 
to  such  ground,  which  was  not  to  be  delivered  until  after  entry.  It  is 
too  well  settled  to  need  any  citation  of  authority  that  such  deed  until 
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delivered  pursaaiit  to  the  agreement,  or  with  the  consent  of  the  maker 
thereof,  passed  no  title.  The  deed  was  not  delivered  or  recorded  until 
in  January  1890.  Until  that  time  then  the  right  to  the  ground  covered 
thereby  was  in  Brady,  and  such  ground  was  properly  embraced  in  the 
entry,  and  it  was  error  on  the  part  of  your  office  to  hold  the  entry  for 
cancellation  to  that  extent. 

The  decision  of  your  office  is  modified  in  accordance  with  the  views 
expressed  and  action  taken  herein. 

It  is  not  deemed  necessary  to  pass  ux)on  any  other  question  raised  by 
the  appeal,  nor  upon  the  motion  by  the  resident  attorney  of  Tinsley  to 
strike  from  the  files  a  certain  paper  and  exhibits  filed  May  22, 1899,  by 
counsel  for  Harris. 


Brandon  v.  Tullee. 

Motion  for'review  of  departmental  decision  of  June  6, 1899,  28  L.D., 
485,  denied  by  Acting  Secretary  Eyan,  August  12, 1899. 


RAILROAD  GRANT— PATENTEE— SUCCESSOR  IN  INTEREST. 

Union  Pacific  Land  Company. 

DirectioDs  given  that  hereafter  patents  shall  issne  to  the  Union  Pacific  Land  Com- 
pauy,  as  the  successor  in  interest  of  the  Kansas  Pacific  Railway  Company,  for 
any  lands  which  the  latter  company  is  entitled  to  under  congressional  grants  to 
aid  in  the  construction  of  the  Kansas  Pacific  Railway. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  Atigust  14, 1899.  (V.  B.) 

On  July  17, 1899,  two  petitions  of  the  Union  Pacific  Land  Company 
were  filed,  with  exhibits,  in  this  Department,  requesting  that  directions 
be  given  for  the  issuance  of  patents  to  said  Land  Company  for  the 
lands  included  in  the  land  grant  to  the  Kansas  Pacific  Railway  Com- 
pany. One  of  said  petitions  embraces  the  lands  included  in  said  grant 
east  of  the  three  hundred  and  ninety-fourth  mile  post,  and  the  other, 
the  lauds  included  in  said  grant  west  of  the  three  hundred  and  ninety- 
fourth  mile  post. 

The  exhibits  accompanying  the  petitions  include  a  duly  certified 
copy  of  the  foreclosure  proceediugs  in  certain  causes,  instituted  by 
lien  creditors,  pending  in  the  United  States  circuit  court  for  the  dis- 
trict of  Kansas,  to  which  causes  the  United  States  of  America  were 
parties.  Decrees  were  entered  directing  the  selling  of  all  the  lands 
theretofore  granted  by  Congress  to  the  Leavenworth,  Pawnee  Western 
Eailroad  Company,  or  the  Union  Pacific  Railway  Company,  eastern 
division,  or  the  Kansas  Pacific  Railway  Company,  not  theretofore  sold 
or  conveyed  by  either  of  said  companies,  or  by  the  Union  Pacific  Rail- 
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way  Compauy,  successor  by  consolidation  with  the  Katisas  Pacific 
Railway  Company. 

In  pursuance  of  these  decrees  all  of  said  lands  described  therein  \^ere, 
after  due  notice,  sold  to  the  Union  Pacific  Land  Company,  a  duly  incor- 
porated company  under  the  laws  of  the  State  of  [Jtahy  to  which  com- 
I>any,  with  the  approval  of  the  respective  courts,  deeds  were  executed 
by  a  special  master  authorized  thereunto,  conveying  title  to  all  of  said 
lands.  A  copy  of  the  articles  of  incorporation  of  said  Land  Company 
also  acconipauies  said  exhibits,  from  which  it  appears  that  said  com- 
pany is  competent  to  purchase  and  hold  said  property. 

In  view  of  the  foregoing,  you  will  hereafter  issue  patents  to  said 
Union  Pacific  Land  Company,  the  successor  in  interest  of  said  compa- 
nies, as  heretofore  recited,  for  any  lands  which  the  former  companies 
are  entitled  to  under  congressional  grants  made  to  aid  in  the  construc- 
tion of  what  is  known  as  the  Kansas  Pacific  Eailway. 

Herewith  are  sent  to  you  said  petitions  and  papers  accompanying 
the  same,  to  be  placed  in  the  files  of  your  office.  You  will  notify  resi- 
dent counsel  of  petitioners  of  the  decision  herein  reached. 


ALASKAN  LANDS— WATER  FRONT— ACT  OF  MAY  14,  1808. 

Instructions. 

In  determining  the  extent  of  the  water  front  of  claims  nnder  sections  1  and  10,  act 
of  May  14,  1898,  abutting  on  navigable  waters,  the  measurement  should  be  made 
along  the  meanders  of  the  bank  or  shore. 

Acting  Secretary  Ryan  to  the  Commisiioner  of  the  General  Land  Office^ 
( W.  V.  D.)  August  15^  1899.  (F.  W.  C.) 

In  your  office  letter  of  April  24, 1899,  is  submitted  for  the  considera- 
tion of  this  Department  the  question  as  to  whether,  in  the  survey  of 
claims  in  the  district  of  Alaska,  abutting  on  navigable  water,  provision 
for  the  entry  of  which  is  contained  in  sections  one  and  ten  of  the  act 
of  May  Uj  1898  (30  Stat.,  409),  the  extent  of  the  claim  along  the  shore 
is  to  be  measured  along  the  meanders  thereof. 

Section  one  of  the  act,  in  extending  the  homestead  laws  to  the  dis- 
trict of  Alaska,  provides  <Hhat  no  entry  shall  be  allowed  extending 
more  than  eighty  rods  along  the  shore  of  any  navigable  water,"  and 
section  ten,  in  providing  for  the  acquisition  of  lands  occupied  for  the 
purposes  of  trade,  manufacture  or  other  productive  industry,  declares: 

That  no  entry  shall  be  allowed  nnder  this  act  on  lands  abutting  on  navigable 
water  of  more  than  eighty  rods :  Provided  further.  That  there  shall  be  reserved  by 
the  United  States  a  space  of  eighty  rods  in  width  between  tracts  sold  or  entered 
nnder  the  provisions  of  this  act  on  lands  abutting  on  any  navigable  stream,  inlet, 
gnlf,  bay,  or  seashore,  and  that  the  Secretary  of  the  Interior  may  grant  the  use  of 
such  reserved  lands  abutting  on  the  water  front  to  any  citizen  or  association  of 
citizens,  or  to  any  corporation  incorporated  under  the  laws  of  the  United  iStatcs  or 
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under  the  laws  of  any  State  or  Territory,  for  landings,  and  wharves,  with  the  pro- 
vision that  the  public  shall  have  access  to  and  proper  use  of  such  wharves,  and  land- 
ingH,  at  reasonable  rates  of  toll  to  be  prescribed  by  said  Secretary,  and  a  roadway 
sixty  feet  in  width,  parallel  to  the  shore  line  as  near  as  may  be  practicable,  shall  be 
reserved  for  use  of  the  public  as  a  highway  ....  Provided  further,  That  all  claims 
substantially  square  in  form  and  lawfully  initiated,  prior  to  January  twenty-first, 
eighteen  hundred  and  ninety-eight,  by  survey  or  otherwise,  under  sections  twelve 
and  thirteen  of  the  act  approved  March  third,  eighteen  hundred  and  niuety-one 
(Twenty-sixth  Statutes  at  Large,  chapter  live  hundred  and  sixty-one),  may  be  per- 
fected and  patented  upon  compliance  with  the  provisions  of  said  act,  but  subject  to 
the  requirements  and  provisions  of  this  act,  except  as  to  area,  but  in  no  case  shall 
such  entry  extend  along  the  water  front  for  more  than  one  hundred  and  sixty  rods. 

The  several  expressions,  viz:  "aloug  the  shore  of  any  navigable 
water/'  '*  abutting  on  navigable  water,"  ^^  abutting  on  any  navigable 
stream,  inlet,  gulf,  bay  or  seashore,"  and  "along  the  water  front,"  are 
manifestly  intended  to  mean  one  and  the  same  thing,  and  to  describe 
one  of  the  boundaries  of  claims  which  abut  on  navigable  water. 

The  rule  is  well  established  that  where  the  bank  of  a  stream  or  shore 
line  is  made  a  boundary  for  a  specitied  distance,  the  measurement  is 
to  be  with  the  meanders  of  the  bank  or  shore  and  not  in  a  direct  line, 
and  this  rule  controls  in  ascertaining  the  extent  of  the  water  front  of 
all  claims  under  sections  one  and  ten  of  this  act  abutting  upon  navi- 
gable water.  The  limitations  contained  in  the  statute  apply  to  nav- 
igable water  only,  and  where  in  measuring  the  shore  line  a  non- 
navigable  stream,  inlet,  gulf  or  bay  is  encountered  the  sinuosities  of 
such  non-navigable  water  will  not  be  reckoned  in  ascertaining  the 
extent  of  the  water  front. 


HOMESTEAD  CONTEST-SINGLE  WOMAX-DIVORCE. 

Cline  i\  Urban. 

The  good  faith  of  an  entrywoman  in  securing  a  decree  of  divorce,  as  affecting  her 
qualitications  under  the  homestead  law,  is  not  a  matter  for  investigation  through 
a  contest  under  the  act  of  May  14,  1880.. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  August  15,  1899.  (J.  R.  W.) 

September  19, 1893,  Amy  Urban  made  homestead  entry  156,  for  the 
SW.  i  of  Sec.  10,  T.  22  N.,  R.  6  W.,  Enid  land  district,  Oklohoma. 

July  5, 1898,  Henry  Cline  applied  to  contest  said  entry,  his  affidavit 
alleging,  as  amende<l  July  18, 1898 : 

He  has  been  informed  and  believes  said  entry  was  made  by  fraud  against  the 
United  States;  said  Amy  Urban  was  not  at  time  of  making  said  entry  a  qualified 
entryman  in  that  she  was  at  said  date  of  entry  living  with  Joseph  Urban  as  his  wife 
and  has  continued  to  live  with  him  as  his  wife  to  the  present  time;  prior  to  said 
entry  her  husband  had  exhausted  his  homestead  right.  Amy  and  Joseph  Urban 
pretended  to  obtain  a  divorce  before  a  probate  court  in  Oklahoma  county,  Oklahoma 
Territory,  prior  to  said  entry,  but  said  i)retended  divorce  proceedings  were  fraudu- 
lent and  collusive  between  said  Ana  and  Jose^ih  Urban;  the  sole  object  and  purpose 
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of  said  divorce  proceeding  was  to  permit  said  Amy  Urban  to  enter  land  in  the 
Cherokee  Outlet  becaase  said  Joseph  Urban  had  exhausted  his  rights  under  the 
honieetead  law,  and  said  Amy  and  Joseph  Urban  have  repudiated  said  divorce  pro- 
ceedings by  acts  and  statements  and  have  resumed  the  marriage  relation  since  said 
proceeding  was  had  and  prior  to  date  of  said  entry ;  at  date  of  said  entry  said  Amy 
Urban  was  neither  bona  fide  a  single  person,  bead  of  a  family,  widow,  or  deserted 
wife. 

Deariug  was  set  for  August  23, 1898,  and  notice  was  served  per- 
sonally, July  18, 1898,  at  which  time  her  attorney  tiled  motion  to  dismiss, 
becaase— 

1.  The  question  raised  by  affidavit  in  this  case  has  been  re«  adjudicata* 

2.  The  register  and  receiver,  nor  other  officer  or  tribunal  of  the  Interior  Depart- 
ment has  jurisdiction  to  determine  as  to  the  legality  or  illegality  of  a  decree  of  a 
court  of  record. 

The  register  and  receiver  sustained  the  motion  and  plaintiff  appealed 
to  your  office,  which,  by  decision  of  May  23, 1899,  sustained  the  local 
officers  and  dismissed  the  contest,  and  plaintiff  further  appealed  to  the 
Department. 

It  appears  from  your  decision  that  Thomas  J.  Offield  tiled  contest 
against  tbis  same  entry  on  April  24,1894,  on  the  ground  of  the  fraudu- 
lent and  collusive  character  of  the  divorce  proceeding  between  Amy 
and  Joseph  Urban,  which  case  was  tried  upon  its  merits,  the  local 
officers  finding  in  favor  of  Offield.  Mrs.  Urban  appealed  to  your  office, 
which,  September  8, 1896,  reversed  the  action  below.  The  contest  was 
dismissed  March  6, 1897,  and  the  entry  left  intact. 

The  only  question  raised  by  the  appeal  is  whether  your  office  erred 
in  refusing  to  order  a  hearing  upon  this  affidavit  of  contest.  It  is 
believed  that  it  did  not.  The  charges  contained  therein  are  so  indefi- 
nite in  character  that  it  is  difficult  to  determine  exactly  the  nature  of 
the  cause  of  action ;  but  it  is  gathered  therefrom  that  it  is  meant  to  be 
charged  that  Amy  Urban  is  in  fact  a  married  woman,  because  a  cer- 
tain divorce  obtained  by  her  prior  to  making  said  entry  was  procured 
through  collusion  and  fraud  between  herself  and  her  former  husband. 

There  is  no  allegation  that  the  decree  of  divorce  has  been  annulled 
or  that  for  any  reason  save  collusion  of  the  parties  it  was  irregular  or 
voidable.  It  must  be  assumed  that  if  such  a  decree  was  rendered  it 
was  regular  in  form,  pronounced  by  a  court  of  competent  jurisdiction, 
with  full  jurisdiction  of  the  parties.  The  intent  of  the  parties  in  the 
procnrement  of  such  divorce  is  not  a  matter  for  investigation  by  the 
Department  under  contest  proceedings  initiated  under  the  act  of  May 
14, 1880.  It  is  true  that  in  the  case  of  Leonard  v.  Goodwin  (14  L.  D., 
570)  the  Department  did  consider  the  good  faith  of  certain  divorce 
proceedings  in  determining  adverse  rights  said  to  have  been  secured 
prior  to  the  decree  of  divorce;  but  without  discussing  the  soundness 
of  that  decision,  it  is  enough  to  say  that  this  case  presents  no  such 
question  as  was  involved  in  the  case  referred  to. 

The  decision  is  affirmed. 
2967— VOL  29 7 
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RAILROAD  GRANT-SECTION  1,  ACT  OF  APRIL  «1,  1876. 

Central  Pacific  R.  R.  Co.  t\  Doff  et  al. 

Under  the  grant  made  by  the  acts  of  July  1,  1862,  and  July  2,  1864,  the  title  of  the 
company  to  the  designated  sections  vests  immediately  upon  the  definite  location 
of  the  road,  irrespective  of  any  order  of  withdrawal  by  the  Land  Department, 
or  notice  of  such  order,  and  thereafter  such  lands  are  beyond  control  or  dispo- 
sition by  Congress,  in  the  absence  of  a  breach  of  condition  subsequent;  the 
confirmatory  provisious  of  section  1,  act  of  April  21,  1876,  are  therefore  not 
applicable,  where,  prior  to  the  passage  of  the  act,  title  has  passed  by  definite 
location,  and  been  earned  by  the  construction  of  the  road. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  Oeneral  Land  Office^ 
(W.  V.  D.)  August  15j  1899.  (F.  W.  C.) 

Appeal  has  been  filed  on  behalf  of  the  Central  Pacific  Railroad  Com- 
pany from  your  office  decision  of  April  23, 1898,  in  which  it  was  held 
that  certain  entries,  made  by  Genettie  B.  Doff  et  a/.,  covering  lands  in 
the  Blackfoot  land  district,  Idaho,  were  confirmed  by  section  one  of 
the  act  of  April  21, 1876  (19  Stat.,  35). 

There  seems  to  be  no  dispute  about  the  facts.  All  the  lands  involved 
are  portions  of  odd  numbered  sections  and  within  the  limits  of  the 
grant  made  by  the  acts  of  July  1, 1862  (12  Stat.,  489),  and  July  2, 1864 
(13  Stat.,  356),  to  aid  in  the  construction  of  the  Central  Pacific  railroad. 

The  line  of  the  road  was  definitely  located  by  the  filing  and  accept- 
ance of  the  map  thereof  October  20,  1868.  The  lands  in  question  were 
then  free  from  claims  of  every  character.  The  entries  in  question 
were  allowed  between  July  30,  1890,  and  April  28, 1894,  long  subse- 
quent to  both  the  definite  location  and  the  construction  of  the  road, 
their  allowance  being  due  to  the  fact  that  upon  the  diagram  first  trans- 
mitted by  your  office  to  the  Boise  City  land  office,  showing  the  limits 
of  the  grant  within  that  district,  the  northern  limit  of  the  grant  was 
incorrectly  described,  and  the  mistake  was  not  corrected  until,  by  your 
office  letter  of  February  4, 1896,  a  correct  diagram  was  forwarded  to 
the  local  office. 

The  decision  under  review  holds  that  these  entries  were  allowed 
prior  to  the  receipt  at  the  local  office  on  February  10, 1896,  of  the  cor- 
rected diagram,  and  that  they  are  therefore  confirmed  by  section  one 
of  the  act  of  April  21,  1876,  supra. 

By  section  three  of  the  act  of  July  1, 1862,  the  grant  of  lands  is 
made  in  these  words : 

Skc.  3.  And  he  it  farther  enactedf  That  there  be,  and  is  hereby,  granted  to  the  said 
company,  for  the  pui*pose  of  aiding  in  the  construction  of  said  railroad  and  tele- 
graph line,  and  to  secure  the  safe  and  speedy  transportation  of  the  mails,  troops, 
munitions  of  war,  and  public  stores  thereon,  every  alternate  section  of  public  land, 
designated  by  odd  numbers,  to  the  amount  of  five  alternate  sectious  per  mile  on 
each  side  of  said  railroad,  on  the  line  thereof,  and  within  the  limits  of  ten  miles  on 
each  side  of  said  road,  not  sold,  reserved,  or  otherwise  disposed  of  by  the  United 
States,  and  to  which  a  pre-emption  or  homestead  claim  may  not  have  attached,  at 
the  time  the  line  of  said  road  is  definitely  fixed. 
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By  section  four  of  the  act  of  Jnly  2, 1864,  the  grant  was  increased 
from  five  alternate  sections  per  mile  on  each  side,  and  within  ten  miles, 
of  the  line  of  railroad,  to  ten  alternate  sections  per  mile  on  each  side 
within  the  limits  of  twenty  miles. 

In  determining  when,  nnder  a  similar  grant,  the  line  of  road  became 
definitely  fixed  and  when  the  right  of  the  railroad  company  to  the 
alternate  sections  granted  became  vested,  the  supreme  court  said,  in 
Van  Wyck  v.  Knevals  (106  U.  S.,  360,  366) : 

The  inquiry  then  arises,  When  is  the  route  of  the  road  to  be  considered  as  **  defi- 
nitely' fixed  ^  so  that  the  grant  attaches  to  the  adjoining  sections  f  The  complainant 
in  the  court  below,  who  derives  his  title  from  the  company,  contends  that  the  route 
is  definitely  fixed,  within  the  meaning  of  the  act  of  Congress,  when  the  company 
files  with  the  Secretary  of  the  Interior  a  map  of  its  lines,  approved  by  its  directors, 
designating  the  route  of  the  proposed  road.  On  the  other  hand,  the  defendant, — 
the  appellant  here, — who  acquired  his  interest  by  a  subsequent  entry  of  the  lands 
and  a  patent  therefor,  contends  that  the  route  cannot  be  deemed  definitely  fixed,  so 
that  the  grant  attaches  to  any  particular  sections  and  cuts  off  the  right  of  entry 
thereof  until  the  lands  are  withdrawn  from  market  by  order  of  the  Secretary  of  the 
Interior,  and  notice  of  the  order  of  withdrawal  is  commupioated  to  the  local  land- 
officers  in  the  districts  in  which  the  lands  are  situated. 

We  are  of  opinion  that  the  position  of  the  complainant  is  the  correct  one.  The 
route  must  be  considered  as  '' definitely  fixed''  when  it  has  ceased  to  be  the  subject 
of  change  at  the  volition  of  the  company.  Until  the  map  is  filed  with  the  Secretary 
of  the  Interior  the  company  is  at  liberty  to  adopt  such  a  route  as  it  may  deem  best, 
after  an  examination  of  the  ground  has  disclosed  the  feasibility  aud  advantages  of 
difi^erent  lines.  But  when  a  route  is  adopted  by  the  company  aud  a  map  designating 
it  is  filed  with  the  Secretary  of  the  Interior  and  accepteil  by  that  ofiicer,  the  route  is 
established;  it  is,  in  the  language  of  the  act,  'Mefinitely  fixed,''  and  cannot  be  the 
subject  of  future  change,  so  as  to  afiect  the  grant,  except  upon  legislative  consent. 
No  further  action  is  required  of  the  company  to  establish  the  route.  It  then  be- 
comes the  duty  of  the  Secretary  to  withdraw  the  lands  granted  from  market.  But 
if  he  should  neglect  this  duty,  the  neglect  would  not  impair  the  rights  of  the  com- 
pany, however  prejudicial  it  might  prove  to  others.  Its  rij^hts  are  not  made 
dependent  upon  the  issue  of  the  Secretary's  order,  or  upon  notice  of  the  with- 
drawal being  given  to  the  local  land-officers.  Congress,  which  possesses  the  abso- 
lute power  of  alienation  of  the  public  lands,  has  prescribed  the  period  at  which 
other  parties  than  the  grantee  named  shall  have  the  privilege  of  acquiring  a  right  to 
portions  of  the  lands  specified,  and  neither  the  Secretary  nor  any  other  officer  of  the- 
Land  Department  can  extend  the  period  by  re<iuiring  something  to  be  done  subse- 
quently, and  until  done,  continuing  the  right  of  parties  to  settle  on  the  lands  as 
previously.  Otherwise,  it  would  be  in  their  power,  by  vexatious  or  dilatory  pro- 
ceedings, to  defeat  the  act  of  Congress,  or  at  least  seriously  impair  its  benefit. 
Parties  learning  of  the  route  established — aud  they  would  not  fail  to  know  it — 
might,  between  the  filing  of  the  map  and  the  notice  to  the  local  land-officers,  take 
up  the  most  valuable  portions  of  the  lands.  Nearness  to  the  proposed  road  would 
add  to  the  value  of  the  sections  and  lead  to  a  general  settlement  upon  them. 

In  Kansas  Pacific  Railway  Co.  v.  Dunmeyer  (113  U.  S.,  629, 634, 640), 
this  ruling  was  applied  to  a  grant  made  by  tbe  said  acts  of  July  1, 1862 
and  Jaly  2, 1864,  the  coart  saying : 

We  are  of  opinion,  that  under  this  grant,  as  under  many  other  grants  containing 
the  same  words,  or  words  to  the  same  purport,  the  act  which  fixes  the  time  of 
definite  location  is  the  act  of  filing  the  map  or  plat  of  this  line  in  the  office  of  the 
Commissioner  of  the  General  Land  Office. 
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The  necessity  of  having  certainty  in  the  act  fixing  this  lime  is  obvious.  Up  to 
that  time  the  right  of  the  company  to  no  definite  section,  or  part  of  section^  is  fixed. 
Until  then  many  rights  to  the  laud  along  which  the  road  finally  runs  may  attach, 
which  will  be  paramount  to  that  of  the  company  building  the  road.  After  this  no 
such  rights  can  attach,  because  the  right  of  the  company  becomes  by  that  act  vested. 
It  is  important,  therefore,  that  this  act  fixing  these  rights  shall  be  one  which  is  oi>en 
to  inspection.  At  the  same  time  it  is  an  act  to  be  done  by  the  company.  The  com- 
pany makes  its  own  preliminary  and  final  surveys  by  its  own  ofiicers.  It  selects  for 
itself  the  precise  line  ou  which  the  road  is  to  be  built,  and  it  is  by  law  bound  to 
report  its  action  by  filing  its  map  with  the  Commissioner,  or  rather,  in  his  oflSce. 
The  line  is  then  fixed.  The  company  cannot  alter  it  so  as  to  affect  the  rights  of  any 
otber  party.  Of  course,  as  soon  as  possible,  the  Commissioner  ought  to  send  copies 
of  this  map  to  the  registers  and  receivers  through  whose  territory  the  line  runs. 
But  he  may  delay  this,  or  neglect  it  for  a  long  time,  and  parties  may  assert  claims 
to  some  of  these  lands,  originating  after  the  company  has  done  its  duty — all  it  can 
do — by  placing  in  an  appropriate  place,  and  among  the  public  records,  where  the 
statute  says  it  mu8t  place  it,  this  map  of  definite  location,  by  which  the  time  of  the 
vestiture  of  their  rights  is  to  be  determined.  We  concede,  then,  that  the  filing  of 
the  map  in  the  office  of  the  Commissioner  is  the  act  by  which  ''the  line  of  the  road 
is  definitely  fixed"  under  the  statute.    Van  Wyck  r.  Knevnls,  106  U.  S.,  360. 

The  land  granted  by  Congress  was  from  its  very  character  and  sun-ouudings 
uncertain  in  many  respects,  until  the  thing  was  done  which  should  remove  that 
uncertainty,  and  give  precision  to  the  grant.  Wherever  the  road  might  go,  the 
grant  was  limited  originally  to  five  Kectitins,  and,  by  the  amendment  of  1864,  to  ten 
sections  on  each  side  of  it  within  the  limit  of  twenty  miles.  These  were  to  be  odd- 
numbered  sections,  so  that  the  even-numbered  sections  did  not  pass  by  the  grant. 
And  these  odd-numbered  sections  were  to  be  those  ''not  sold,  reserved,  or  otherwise 
disposed  of  by  the  United  States,  and  to  which  <i  pre-emption  or  homestead  right 
had  not  attached  at  the  time  the  line  of  said  road  is  definitely  fixed.''  When  the 
line  was  fixed,  which  we  have  already  said  was  by  the  act  of  filing  this  map  of 
definite  location  in  the  General  Land  Office,  then  the  criterion  was  established  by 
which  the  lands  to  which  the  road  had  a  right  were  to  be  determined.  Topograph- 
ically this  determined  wliich  were  the  ten  odd  sections  on  each  side  of  that  line 
where  the  surveys  had  then  been  made.  Where  they  had  not  been  made,  this 
determination  was  only  postponed  until  the  survey  should  have  been  made.  This 
filing  of  the  map  of  definite  location  furnished  also  the  means  of  determining  what 
lands  had  previously  to  that  moment  been  sold,  reserved,  or  otherwise  disposed  of 
by  the  United  States,  and  to  which  a  pre-emption  or  homestead  claim  had  attached ; 
for,  by  examining  the  plats  of  this  land  in  the  office  of  the  register  and  receiver,  or 
in  the  General  Land  Office,  it  could  readily  have  been  seen  if  any  of  the  odd  sections 
within  ten  miles  of  the  line  had  been  sold,  or  disposed  of,  or  reserved,  or  a  homestead 
or  pre-emption  claim  had  attached  to  any  of  them. 

The  lands  in  controversy  being  entirely  free  at  the  time  of  the  defi- 
nite location  of  the  line  of  road,  October  20,  1868,  it  is  clear  under 
these  decisions  that  the  right  of  the  railroad  company  then  attached 
and  became  vested.  The  lands  then  ceased  to  be  public  lands  and  the 
public  laud  laws  were  no  longer  applicable  to  them. 

In  the  recent  decision  of  this  Department  in  the  case  of  William  E. 
Inman  v.  Northern  Pacific  Kailroad  Co.  (28  L.  D.,  95),  in  construing 
the  confirmatory  act  invoked  by  your  office  decision,  it  was  said: 

Where  before  the  act  or  April  21,  1876,  the  legal  title  to  lands  had  thus  passed  to 
a  railroad  company  beyond  the  power  of  revocation  by  Congress,  excepting  for  non- 
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performance  of  conditions  Bubseqaent,  such  lands  are  not  subject  to  disposition 
under  that  act  in  the  absence  of  a  forfeiture  for  breach  of  a  condition  subsequent. 
A  construction  must  be  given  to  the  act  which  does  not  impute  to  Congress  an  intent 
to  divest  leisal  titles  which  had  theretofore  vested  and  respecting  which  no  breach 
of  a  condition  subsequent  was  asserted.     Examining  its  provisions  in  the  light  of 
this  rnle  it  is  clear  that  the  word  **  withdrawal "  there  employed  refers  to  with- 
drawals of  lands  remaining  subject  to  control  and  disposition  by  Congress  and  not 
to  prior  withdrawals  made  contemporaneously  with  the  vesting  of  title  in  the  grantee 
company. 

Applying  this  ruling  to  the  facts  in  tbe  case  uuder  cousideratioii  it 
is  seen  that  the  title  to  these  lands  passed  to  the  railroad  company 
October  20,  1868,  upon  the  definite  location  of  the  line  of  road,  and 
was  not  thereafter  subject  to  control  or  disposition  by  Congress,  except 
in  the  event  of  a  breach  of  a  condition  subsequent,  which  did  not  occur. 
The  raihx)ad  was  constructed,  and  the  portion  opposite  these  lands  was 
accepted  by  tlie  President,  under  the  terms  of  the  grant,  in  1869.  Thus 
long  before  the  act  of  April  21, 1876,  the  title  to  the  lands  in  con- 
troversy had  passed  to  and  been  fully  earned  by  the  railroad  company. 
These  entries  are  therefore  not  within  the  operation  of  that  act  and 
can  not  take  precedence  over  the  railroad  grant.  Your  office  decision 
is  accordingly  reversed  and  the  papers  in  the  case  are  herewith  re- 
torned. 

In  view  of  the  hardships  of  these  entryraen,  resulting  from  inadver- 
tence on  the  part  of  your  office,  it  is  suggested  that  the  attention  of 
the  railroad  company  be  invited  thereto  and  that  it  be  requested  to 
relinquish  its  claim  to  these  lands  uuder  the  provisions  of  the  act  of 
June  22,  1874  (18  Stat.,  194),  to  the  end  that  the  entrymen  may  be 
secured  in  their  possession  of  the  lands  in  question,  and  the  company 
be  entitled  to  select  other  lands  in  lieu  thereof,  as  provided  for  in  said 
act. 


Union  Pacific  Ey.  Co.  v.  Grant. 

Motion  for  review  of  departmental  decision  of  January  13, 1899,  28 
L.  D.,  18,  denied  by  A^cting  Secretary  Kyan,  August  17, 1899. 
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CLASSIFICATION  OF  LANDS— ACT  OF  FEBRUARY  «e,  1896. 

t 

Lamb  et  al.  v.  ITorthern  Pacific  R.  E.  Co. 

To  justify  a  hearing  as  to  the  character  of  laud  classified  under  the  act  of  February 
26,  1895,  where  the  protest  is  uot  filed  until  after  the  prescribed  time,  and  after 
the  approval  of  the  classifi cation  by  the  Secretary  of  the  Interior,  such  a  show- 
ing of  fraud  in  the  classification  must  be  made  as  would  condemn  and  avoid  it, 
if  sustained  by  proof  produced  at  the  hearing. 

A  protest  so  filed,  justifies  a  hearing  as  to  the  alleged  mineral  character  of  land, 
reported  as  agricultural,  where  it  is  shown  thereby  that  the  report  of  the  com- 
mission, on  which  the  Secretary  of  the  Interior  approved  the  classification,  was 
false,  and  a  clear  misrepresentation  of  the  character  of  the  land. 

Acting  Sect'etary  Ryan  to  the  CommiBsioner  of  the  General  Land  Office^ 
(W.  V.  D.)  August  17^  1899.  (L.  L.  B.) 

The  commissioners  appointed  under  the  act  of  February  20,  1895 
(28  Stat.,  684),  to  classify,  as  mineral  or  non-mineral,  the  lands,  in  cer- 
tain land  districts,  within  the  primary  and  indemnity  limits  of  the 
grant  to  the  Northern  Pacific  Railroad  Company,  in  a  report  made 
September  1, 1895,  returned  as  non-mineral  all  of  Sec.  3,  in  T.  2  N.,  R. 
2  E.,  Bozeman,  Montana,  land  district.  Notice  of  this  classification 
was  duly  published  as  required  by  the  act  and  no  protest  against  the 
same  being  filed  and  no  objection  thereto  otherwise  appearing,  it  was 
approved  by  the  Secretary  of  the  Interior  January  13, 189C. 

January  12, 1897,  E.  M.  Lamb  and  others  filed  in  the  Bozeman  land 
office  their  protest  against  the  classification  of  lots  4,  5  and  6  in  said 
section.  The  protest  not  being  filed  within  sixty  days  after  the  first 
publication  of  notice  of  the  classification,  as  required  by  the  a€t,  the 
local  officers  forwarded  the  same  to  your  office  without  action  thereon 

March  20,  1897,  your  office  held  that  the  protestants  were  entitled  to 
a  heariDg  on  their  protest,  notwithstanding  the  same  was  not  filed  in 
time. 

The  Northern  Pacific  Eailroad  Company  has  appealed  to  this  Depart- 
ment, and  urges  that  as  no  protest  was  filed  during  the  time  prescribed, 
the  classification  became  final  upon  its  approval  by  the  Secretary  of 
the  Interior,  and  your  office  was  without  authority  to  consider  the  pro- 
test or  order  a  hearing  thereon. 

Said  lands  are  part  of  an  odd  numbered  section  within  the  primary 
limits  of  the  grant  to  the  railroad  company,  but  patent  has  not  issued 
therefor. 

The  protest,  which  is  corroborated,  alleges  that  upon  the  land  in 
controversy,  at  the  date  of  its  classification  as  non-mineral,  there  was 
a  placer  mine,  notice  of  the  location  of  which  had  previously  been  duly 
recorded  in  the  office  of  the  county  clerk  and  recorder  of  Jefferson 
county,  Montana;  that  all  the  requirements  of  the  law  had  been  faith- 
fnlly  fulfilled  and  the  required  work  done;  that  the  work  consisted  of 
six  shafts  sunk  to  bed-rock,  two  fifteen  feet  in  depth,  one  eighteen  feet 
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in  depth  with  a  drift  of  eight  feet  on  bed-rock,  one  twenty-two  feet  in 
depth,  one  twenty-five  feet  in  depth,  well  timbered,  and  about  twenty- 
foar  feet  of  drift  on  bed  rock,  also  well  timbered;  that  in  addition  to 
these  shafts  and  drifts  there  were  two  open  cuts  run  in  from  the  east 
side  about  twenty-four  feet,  and  several  pits  worked  off  along  the  claim 
next  the  river;  that  gold  had  been  taken  in  paying  quantities  from  this 
mine,  some  of  which  can  be  produced  in  evidence;  that  the  protestants 
being  distant  from  a  central  location  did  not  take  the  papers  and  were 
ignorant  of  the  action  of  the  commission  and  its  effect  and  only  learned 
of  their  action  after  the  time  for  protest  had  expired;  and  that  one 
of  said  commissioners  had  personal  knowledge  of  the  mineral  character 
of  this  land,  he  having,  prior  to  his  appointment  on  the  commission, 
attempted  to  bond  and  lease  said  mine. 

The  following  letter  from  the  chairman  of  the  commission  was  filed 
in  support  of  the  protest: 

Department  of  the  Interior, 

Mineral  Land  Commission, 

BozeniaVy  Montana,  February  S,  1897, 
£.  M.  LiAMb^  Esq., 

Badersburgf  Mon, 

Dear  Sir  :  In  regard  to  your  letter  about  the  placer  claims  on  section  3  of  Tp. 
2  N.,  R.  2  £.,  I  am  only  able  to  give  you  the  information  that  the  N.  P.  R.  R.  has  not 
yet  secured  a  patent  fur  it^  although  they  secured  a  patent  on  all  the  rest  of  the 
section. 

I  understand  that  someone  has  sent  a  protest  to  Washington  against  their  obtain- 
ing a  patent  and  therefore  am  unable  to  say  Just  who  has  a  title  to  the  land. 

The  R.  R.  will  sell  it  to  you  at  the  government  price  of  $2.50  an  acre.  If  you  desire 
to  bny  it  write  to  F.  J.  Davies,  N.  P.  land  agent  at  Bozeman. 

Of  course  if  the  Secretary  of  the  Interior  reverses  the  decision  of  this  board  on 
account  of  the  protest  now  filed,  the  land  will  be  open  for  occupation  and  explora- 
tion nnder  the  miniug  laws. 

If  you  want  to  bny  the  land  I  would  advise  you  to  buy  of  the  R.  R.,  as  you  will 
avoid  heavy  surveyor's  fees  and  other  government  charges,  in  addition  to  the  price 
of  the  land.    I  believe  the  R.  R.  will  guarantee  title. 

Am  very  sorry  that  the  board  should  put  you  to  any  embarrassment  in  the  matter^ 
but  no  one  ever  informed  us  that  that  country  was  anything  except  uon-mineral 
until  Mr.  Osbom  saw  us  last  fall. 

Very  respectfully,  Andreav  O.  Campbell,  Chairman, 

The  decision  of  your  office  says:  "  There  is  no  charge  of  fraud  and 
tbe  protestants  admit  that  no  protest  was  filed  within  the  time  allowed 
under  the  rules.''  The  time,  however,  for  filing  protest  is  not  fixed  by 
any  rule,  but  by  the  act  of  Congress. 

Section  six  of  the  act  provides : 

That  as  to  the  lands  against  the  classification  whereof  no  protest  has  been  filed  as 
hereinbefore  provided,  the  classification,  when  approved  by  the  Secretary  of  the 
Interior,  shall  be  considered  final  except  in  case  of  fraud,  and  all  plats  and  records 
of  the  local  and  general  land  offices  shall  be  made  to  conform  to  such  classification. 
All  lands  so  classified  as  above  without  protest,  and  the  classification  whereof  is 
disapproved  by  the  Secretary  of  the  Interior,  and  all  lands  whereof  the  classification 
has  been  invalidated  for  fraud,  shall  be  subject  to  hearing  and  determination  in  such 
manner  as  the  Secretary  of  the  Interior  may  prescribe. 
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From  this  two  things  are  apparent: 

Ist.  The  Secretary  of  the  Inteiior  may  disapprove  the  classification 
by  the  commission  even  where  no  protest  is  filed. 

2nd.  In  the  absence  of  a  protest  timely  filed,  the  Secretary's  approval 
of  the  classification  makes  it  final  except  in  case  of  frand. 

Here  no  protest  was  filed  until  after  the  expiration  of  the  prescribed 
time  and  after  the  classification  was  approved  by  the  Secretary  of  the 
Interior.  To  justify  the  order  for  a  hearing,  therefore,  the  protest  must 
make  such  a  showing  of  fraud  in  the  classification  as  would  condemn 
and  avoid  it  if  sustained  by  proof  produced  at  the  hearing. 

In  section  three  of  the  act  it  is  directed  that — 

Where  mining  locations  have  heretofore  been  made  or  patents  isBued  for  mining 
ground  in  any  section  of  land,  this  shall  be  taken  as  prima  facie  evidence  that  the 
forty  acre  subdivision  within  which  it  is  located  is  mineral  land. 

Under  the  showing  made  in  the  protest  the  land  in  controversy 
should  have  been  taken  as  prima  facie  mineral  and  should  have  been 
so  classified  by  the  commission,  unless  upon  personal  inspection  or  by 
satisfactory  evidence  this  presumption  was  overcome. 

The  instructions  issued  by  this  Department  April  13,  1895  (20  L.  D., 
350),  for  the  direction  of  the  commissioners  in  the  performance  of  their 
duties  directs,  among  other  things,  that — 

b.  The  examination  in  the  field  shail  be  as  to  each  forty  acre  subdivision,  and  you 
will  note  carefully  as  evidence  any  testimony  offered  or  facts  observed  relative  to 
each  particular  tract  or  tracts  adjacent  thereto. 

c.  That  aU  said  land  shall  be  claHsified  as  mineral  which  by  reason  of  valuable 
mineral  deposits  are  open  to  exploration,  occupation  and  purchase  under  the  provi- 
sions of  the  United  States  mining  laws,  and  the  commissioners  in  making  the 
classification  hereinafter  provided  for  shall  take  into  consideration  the  mineral 
discovered  or  developed  on  or  adjacent  to  said  land. 

d.  Whenever  you  are  in  doubt  as  to  the  proper  classification  of  any  particular 
tracts  of  land  you  may  avail  youiselves  of  such  evidence  as  may  be  accessible  to  yon 
or  summon  and  take  the  testimony  of  such  witnesses  as  you  may  deem  necessary. 

The  report  made  by  the  commissioners  in  which  the  land  in  contro- 
versy  is  embraced  shows  that  no  evidence  was  taken  by  them  in 
relation  to  its  character,  and  contains  the  statement  that  <^The  lands 
were  personally  examined  by  the  board  and  no  traces  of  mineral 
formation  were  found." 

Does  the  showing  made  in  the  protest,  considered  in  the  light  of 
the  report  of  the  commission,  constitute  a  *'  case  of  fraud  "  within  the 
meaning  of  the  statute!    In  Bigelow  on  Fraud  (Vol.  1,  p.  3)  it  is  said: 

The  term  ** legal''  fraud,  as  used  since  the  beginning  of  the  present  century,  is  an 
anomaly.  Lord  Kenyon  appears  to  have  been  the  author  of  it  in  the  sense  in  which 
it  is  commonly  used.  That  sense  may  be  bent  shown  by  his  own  words  in  the  case 
just  cited.  " The  defendant,"  he  says,  "affirmed  that  to  be  true,  within  his  own 
knowledge,  which  he  did  not  know  to  be  true.  This  is  fraudulent;  not  perhaps  in 
the  sense  which  affixes  the  stain  of  moral  turpitude  on  the  mind  of  the  party,  bat 
falling  within  the  notion  of  legal  fraud.  .  .  .  The  fraud  consists,  not  in  the 
defendant's  saying  that  he  believed  the  matter  to  be  true  ....  but  in  asserting 
'positively  his  knowledge  of  what  he  did  not  know.'* 
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Id  more  recent  times  judges  generally  have  agreed  to  call  such  a  case  fraud, 
withont  any  disturbing  adjective,  nnd  rightfully ;  though  Lord  Keuyon's  associates, 
to  whom  the  whole  subject  was  still  new,  were  not  even  willing  to  give  it  the  uame 
of  legal  fraud.  But  the  truth  is,  as  Lord  Kenyon  virtually  said,  and  as  others  have 
pointed  out,  such  a  case  is  falsehood  told  scienter;  for  the  person  who  makes  such  a 
statement  declares  by  plain  implication  that  he  is  possessed  of  knowledge  of  facts 
sufficient  to  justify  it;  and  that,  by  the  very  terms  of  the  case,  he  knows  to  be  false. 
This  for  many  years  has  been  held  enough. 

Clothed  by  the  statute  with  fall  authority,  subject  to  approval  by 
the  Secretary  of  the  Interior,  to  determine  the  character  of  these  lands, 
and  enjoined  by  departmental  instructione>  to  the  greatest  care  and 
diligence  in  their  examination,  this  commission  reported  that  ^'The 
lands  were  personally  examined  by  the  board  and  no  traces  of  mineral 
formation  were  found.*^  Belying  upon  this  leport  theSecretary  approved 
this  classification. 

If  the  allegations  of  the  protestauts  are  true,  this  report  was  false. 
It  was  not  a  mistake  in  judgment,  which  would  be  waived  by  failure  to 
make  a  timely  protest,  but  it  was  a  clear  misrepresentation  of  the 
character  of  the  land.  If  they  did  not  make  such  personal  examina- 
tion their  report  is  equally  fraudulent,  inasmuch  as  it  asserted  that 
they  did  so  examine  them,*  it  was  an  assertion  of  <<  positive  knowledge 
of  what  they  did  not  know,''  and  comes  within  Lord  Kenyon's  defini- 
tion, suprtty  of  a  ^'  legal  fraud,"  and  is  what  in  more  recent  times  judges 
and  commentators  have  classified  as  a  case  of  fraud  without  any  ^'  dis- 
turbing adjective."  No  reason  is  perceived  for  giving  to  the  words 
"case  of  fraud"  used  in  the  statute  a  different  or  more  restricted 
meaning  than  is  ordinarily  given  to  them. 

As  tbe  classification  of  the  commissioners  was  approved  by  the  Sec- 
retary of  the  Interior,  the  proper  action  by  your  office  would  have 
been  to  forward  the  protest  for  the  action  of  this  Department,  but  as 
it  is  here,  this  irregularity  will  be  waived,  and  the  order  for  a  hearing 
sustained.  The  question  to  be  determined  at  the  hearing  will  be  whether 
the  land  was  known  at  the  time  of  the  classification  to  be  mineral  in 
character,  as  alleged,  and  if  so  whether  the  classification  to  the  contrary 
was  fraaduleutly  made,  on  the  part  of  the  commission,  as  alleged. 
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ALASKAN  LANDS-RIGHT  OF  WAY-STATION  GROUNDS. 

Pacific  and  Arctic  Railway  and  Navigation  Co. 

The  right  to  station  grounds  under  the  act  of  May  14,  1898,  is  limited  to  one  station 
for  each  ten  miles  of  road,  not  to  exceed  in  amount  twenty  acres  for  each  station, 
with  ihe  exception  to  this  limitation  that  the  grant  may,  at  such  stations  aa  are 
also  junctions  or  terminals,  include  forty  acres  additional,  if  necessary  for  legit- 
imate terminal  or  junction  purposes. 

Lands  selected  for  terminal  purposes  should  be  taken  in  one  compact  body,  where  a 
sufficient  quantity  iu  such  form  can  be  found  for  the  necessary  uses  of  the  rail- 
road at  or  near  its  terminus ;  but  the  selection  of  separate  tracts  may  be  per- 
mitted, where  the  necessity  therefor  is  made  to  appear. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  August  18,  1899.  (F.  W,  C.) 

With  your,  office  letter  of  July  18, 1899,  were  transmitted  four  sepa- 
rate maps  showing  lands  selected  for  terminal  and  depot  groands; 
said  maps  being  filled  by  the  Pacific  and  Arctic  Railway  and  Naviga- 
tion Company  for  approval  under  the  provisions  of  the  act  of  Congress 
approved  May  14,  1898  (30  Stat.,  409).  Maps  numbered  one  and  two, 
embracing  17.372  a<;res  and  5.836  acres,  respectively,  are  claimed  for 
terminal  purposes,  as  is  also  map  No.  4,  containing  8.39  acres. 

Referring  to  these  plats  your  office  letter  states  as  follows: 

I  am  of  the  opinion  that  the  company  is  entitled  to  but  two  tracts  for  station 
grounds  for  this  section  of  19.607  miles  of  its  road.  The  plats  are  accordingly  sub- 
mitted with  the  recommendation  that  the  company  be  allowed  to  elect  from  these 
plats  the  two  which  it  prefers  to  have  approved^  or  it  may  be  allowed  to  withdraw 
the  plats  and  submit,  instead,  two  plats  at  the  same  or  other  locations  covering 
larger  areas. 

Attention  is  called  to  the  fact  that  the  tracts  selected  for  station  grounds  are  two 
or  more  miles  from  the  terminus  of  the  road;  but  as  there  may  not  be  suitable  pub- 
lic land  nearer  to  the  end,  I  do  not  consider  that  objection  should  be  made  on  this 
account.  It  is  to  be  further  noted  that  the  company  shows,  on  the  map  of  its  line 
of  route  in  the  third  mile,  a  tract  of  11.69  acres,  for  which  no  station  plat  is  filed. 
If  this  tract  is  located  on  public  land,  its  occupation  by  the  company  is  unauthor- 
ized and  cannot  be  permitted. 

Since  the  receipt  of  your  office  letter  transmitting  these  plats,  to 
wit,  on  July  26, 1899,  there  was  received  at  this  Department  a  letter 
from  S.  H.  Graves,  president  of  said  Pacific  and  Arctic  Eailway  and 
Navigation  Company,  in  which  he  states  that  he  has  received  a  copy 
of  your  letter  of  the  18th  iua<%tant,  regarding  these  plats,  and  further 
states : 

I  am  leaving  shortly  for  Alaska  and  will  take  up  the  matter  of  our  terminals  and 
depot  grounds  with  our  people  there,  after  which  new  plats  will  be  prepared  for 
filing.  Meanwhile,  I  would  be  obliged  if  you  would  kindly  advise  me  whether,  in 
view  of  the  above  facts,  it  will  be  satisfactory  if  we  file  the  plats  for  our  Skaguay 
terminals  as  near  the  end  of  our  track,  and  as  nearly  iu  one  body  as  possible. 

In  view  of  this  statement,  to  the  effect  that  new  plats  will  in  all 
probability  be  filed,  final  action  upon  the  plats  submitted  will  not  at 
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tbis  time  be  taken,  but,  in  view  of  the  importance  of  the  questions 
presented,  not  covered  by  tbe  regulations  heretofore  issued  under  this 
act,  and  of  the  request  for  a  ruling  thereon,  so  that  proper  maps  may 
be  filed  for  the  protection  of  those  interested  in  the  building  of  rail- 
roads in  Alaska,  and  the  further  fact  that  considerable  time  is  neces- 
sary in  the  preparation  and  filing,  after  due  survey  of  the  lands,  of 
plats  showing  lands  selected  under  the  right  of  way  act  within  the  dis- 
trict of  Alaska,  it  is  deemed  advisable,  in  returning  these  maps,  to 
consider  the  questions  necessarily  raised  in  determining  whether  they 
can  proj^erly  be  approved  under  that  act. 
The  second  section  of  the  said  act  of  May  14, 1898,  provides  : 

That  the  right  of  way  through  the  lands  of  the  United  States  in  the  district  of 
AlftHka  is  herehy  granted  to  any  raiiroivd  company,  duly  organized  nnder  the  laws 
of  any  State  or  Territory  or  by  the  Congress  of  the  United  States,  which  may  here- 
after file  for  record  with  the  Se-jretary  of  the  Interior  a  copy  of  its  articles  of  iucor- 
I>oration,  and  dne  proofs  of  its  organization  under  the  same,  to  the  extent  of  one 
hundred  feet  on  each  side  of  the  center  line  of  said  road;  also  the  right  to  take  from 
the  lands  of  the  United  States  adjacent  to  the  line  of  said  road,  material,  earth, 
stone,  and  timber  necessary  for  the  construction  of  said  railroad ;  also  tb^right  to 
take  for  railroad  uses,  subject  to  the  reservation  of  all  minerals  and  coal  therein, 
public  lands  adjacent  to  said  right  of  way  for  station  buildings,  depots,  machine 
shops,  side  tracks,  turn-outs,  water  stations,  and  terminals,  and  other  legitimate 
railroad  purposes,  not  to  exceed  in  amount  twenty  acres  for  each  station,  to  the 
extent  of  one  station  for  each  ten  miles  of  its  road,  excepting  at  terminals  and  junc- 
tion points,  which  may  include  additional  forty  acres,  to  be  limited  on  navigable 
waters  to  eighty  rods  on  the  shore  line,  and  with  the  right  to  use  such  additional 
ground  as  may  in  the  opinion  of  the  Secretary  of  tbe  luterior  be  necessary  where 
there  are  heavy  cuts  or  tills. 

It  will  be  observed  that  the  grant,  in  addition  to  the  right  of  way 
for  ^^  station  buildings,  depots,  machine  shops,  side  tracks,  turti-outs, 
water  stations,  and  terminals,  and  other  legitimate  railroad  purposes," 
has  the  limitation  that  it  shall  not  <' exceed  in  amount  twenty  acres  for 
each  station,  to  the  extent  of  one  station  for  each  ten  miles  of  its  road." 
Then  follows  an  exception  from  this  limitation  as  to  terminals  and 
junction  points,  which,  it  is  said,  <<  may  include  additional  forty  acres." 

In  the  opinion  of  the  Department  this  is  purely  an  exception  from 
the  limitation,  and  means  only  that  at  such  stations  as  are  also  termi- 
nals or  junction  points  (not  to  exceed  one  for  each  ten  miles  of  road), 
the  grant  may  include  additional  forty  acres — that  is,  additional  to  the 
twenty  acres — if  necessary  for  the  legitimate  terminal  or  junction  pur- 
poses of  the  road.  The  exception  applies  only  to  tbe  quantity  of  lands 
that  may  be  taken  at  a  station  which  is  also  a  terminal  or  junction  point, 
and  does  not  affect  the  stated  limitation  in  any  other  way. 

But  one  further  question  is  suggested  by  these  plats,  namely.  Can 
the  company  select  for  terminal  purposes  separate  tracts,  near  a  ter- 
mious  of  the  road,  in  the  aggregate  not  exceeding  the  amount  granted — 
sixty  acres? 

While  the  act  does  not  specifically  require  that  the  lands  selected  at 
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a  termiual  shall  be  in  one  compact  body,  yet,  as  a  general  rale,  it  would 
seem  that,  where  a  sufficient  quantity  can  be  found  in  a  compact  body 
for  the  necessary  uses  of  the  railroad,  at  or  near  its  terminus,  the  same 
should  be  taken  in  that  form;  but  the  selection  of  separate  bodies,  in 
the  aggregate  not  exceeding  the  limits  of  the  grant,  will  be  permitted 
where  the  necessity  therefor  is  made  to  appear,  the  approval  resting 
largely  in  the  discretion  of  the  Secretary  of  the  Interior. 

The  maps  forwarded  with  your  office  letter  of  July  18, 1899,  and  the 
papers  subsequently  transmitted  in  relation  thereto,  are  herewith 
returned  to  await  the  further  action  of  the  company  in  the  matter  of 
making  new  selections,  as  indicated  in  the  letter  from  the  president  of 
the  company.    You  will  advise  him  fully  of  the  views  herein  expressed. 


OKLAHOMA  LANDS— SECOND  ENTHY— SECTION  18,  ACT  OF  MARCH  2,  1889. 

Walton  et  al.  v.  Monahan  (On  Review). 

One  whithas  abandoned  aU  claim  under  ^  fociuer  entry  is  not  disqualified  as  a  set- 
tler, claiming  the  right  of  second  entry  under  section  13,  act  of  March  2,  1889, 
25  Stat.,  980,  by  the  fact  that  the  first  entry  had  not  been  canceled  of  record  at 
the  date  of  his  settlement. 

Section  10,  act  of  March  3,  1893,  makes  the  provisions  of  said  section  13  applicable 
to  the  lands  in  the  Cherokee  Outlet,  not  only  as  to  the  manner  of  opening  said 
lands,  but  also  as  to  the  qualifi cations  of  claimants  therefor. 

The  case  of  Xewbanks  v,  Thompson,  22  L.  D.,  490,  overruled. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  August  18y  1899.  (0.  J.  G.) 

Motions  have  been  filed  by  Simeon  L.  McQuiston  and  Michael  J. 
Monahan,  parties  to  the  above  entitled  ca^e,  for  review  of  departmental 
decision  of  June  1,  1899  (28  L.  D.,  449),  involving  lots  1,  2,  3  and  4  and 
N.  i  NE.  i,  Sec.  32,  T.  26  N.,  K.  3  E.,  Perry,  Oklahoma,  laud  district 

In  said  decision  the  Department  afiSrmed  the  action  of  your  office  in 
holding  Monahan's  homestead  entry  for  the  land  described,  made 
October  23,  1893,  subject  to  the  superior  rights  of  Burned  Helda  and 
Benjamin  F.  Walton.  The  last  named  persons  made  the  race  into  the 
Cherokee  Outlet,  September  16,  1893,  from  the  Cliilocco  Indian  school 
reservation,  which  fact  the  Department  subsequently  held  did  not  of 
itself  disqualify  them  from  making  settlement  and  entry.  McQuiston 
did  not  settle  on  the  land  until  September  23,  1893,  and  in  addition  to 
this  testified  that  he  made  such  settlement  with  the  understanding  that 
if  those  who  made  the  race  from  the  Ghilocco  reservation  did  so 
"legally"  he  would  vacate  the  land.  It  was  therefore  held  that  his 
claim  also  wa^  defeated  by  the  prior  settlements  of  Helda  and  Walton. 

As  to  the  facts  of  this  case,  as  above  set  forth,  there  was  very  little 
controversy,  the  concurring  decisions  below  finding  that  Helda  and 
Walton  were  prior  settlers  and  had  since  comiJied  with  the  law.    It 
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was  alleged,  Lowever,  that  these  parties  were  disqualified  from  making 
entry,  the  former  by  premature  eutry  into  the  Territory  and  the  latter 
by  reason  of  a  prior  entry  of  record.  Both  motions  for  review,  which 
will  be  considered  together,  are  practically  confined  to  a  reiteration  of 
Walton'8  disqualification.  McQuiston  again  alleges  Helda's  disquali- 
fication for  the  reason  above  stated,  but  the  Department  finds  no  suf- 
ficient reason  to  give  further  consideration  to  that  feature  of  the  case. 
Monahan  stands  on  his  entry  alone  and  as  that  was  made  subsequently 
to  the  settlement  of  Helda  and  Walton  he  can  have  no  rights  unless 
the  contention  as  to  the  disqualification  of  Helda  and  Walton  be 
sustained. 

In  their  appeals  Monahan  and  McQuiston  alleged  that  Walton  was 
disqualified  under  the  circumstances  from  making  <^  entry,"  thereby  fol- 
lowing the  language  of  the  special  act  of  March  2, 1889,  and  the  deci- 
sion complained  of  was  made  responsive  to  such  allegation.  In  their 
motions  for  review  the  word  '* settlement"  is  employed  instead.  The 
distinction,  if  any,  however,  is  not  regarded  as  important.  There 
being  two  modes  whereby  claims  may  be  initiated  under  the  homestead 
law,  that  is,  by  settlement  or  by  entry,  and  Walton  having  made  set- 
tlement, is  also  entitled  to  make  entry  if  he  was  qualified  to  make  such 
settlement. 

The  record  shows  that  Walton  made  an  entry  April  21, 1887,  at 
Lamar  land  office,  Colorado.  This  entry  was  of  record  at  the  time  he 
settled  upon  the  land  in  controversy  and  remained  so  until  May  14, 
1897.  The  Department  held  in  the  decision  complained  of  that  Walton 
was  not  disqualified  by  this  circumstance  from  making  a  second  entry 
under  section  13  of  the  act  of  March  2,  1889  (25  Stat,  980, 1005),  as  it 
was  shown  that  he  had,  for  satisfactory  reasons  stated  by  him,  wholly 
abandoned  the  Colorado  land  in  August,  1887. 

Section  13  of  the  act  of  March  2, 1889,  supraj  is  special  legislation 
relating  to  the  opening  to  settlement  and  entry  of  the  Seminole  lands 
in  Oklahoma.    The  first  proviso  of  said  section  is  as  follows: 

TLat  any  person  who  having  attempted  to,  but  for  any  cause,  failed  to  secure  a 
title  in  fee  to  a  homestead  under  existiug  law,  or  who  made  entry  under  what  is 
known  as  the  commuted  provision  of  the  homestead  law,  shall  be  qualified  to  make 
a  homestead  entry  upon  said  lands. 

Said  act  authorizes  the  two  classes  of  persons  therein  described  to 
make  second  entry,  and,  in  the  absence  of  anything  to  the  contrary,  the 
reasonable  implication  is  that  such  persons  may  also  make  settlement 
with  a  view  to  such  entry.  The  only  distinction  in  Walton's  case  from 
certain  others  where  second  entries  have  been  allowed,  is  that  his  origi- 
nal entry  was  not  actually  canceled  at  the  date  of  his  settlement  on  the 
land  in  question.  It  is  not  believed,  under  the  circumstances  of 
the  case,  that  the  distinction  is  of  sufficient  force  to  materially  affect 
the  rights  of  Walton. 
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In  the  case  of  Smith  et  ah  v.  Taylor  (23  L.  D.,  440),  it  was  held 
(syllabus) : 

A  homestead  settlemeut,  made  by  one  who  has  at  such  time  an  existing  homestead 
entry  for  another  tract,  mast  be  held  valid  where  the  settler  is  entitled  to  make  a 
second  entry ;  and  a  second  entry  based  on  such  settlement,  and  allowed  prior  to 
the  actual  cancellation  of  the  first,  though  irregnlar,  may  stand. 

The  land  involved  was  in  the  Cherokee  Outlet  as  in  this  case.  It 
appears  that  Taylor  made  entry  for  said  land  on  the  day  of  opening^. 
He  was  contested  by  Smith  and  one  Maupin  on  the  ground  of  prior 
settlement,  the  latter  subsequently  filing  a  supplementary  affidavit 
alleging  that  Taylor  had  an  entry  of  record,  for  another  tract,  at 
Guthrie,  Oklahoma,  land  office,  at  the  time  he  made  entry  of  the  said 
involved  land.  After  finding  that  Taylor  was  first  to  arrive  on  the 
land  the  Department  concluded  as  follows : 

Unless  the  first  entry  made  by  Taylor  disqualified  him  for  making  settlement  on 
said  tract  his  settlement  was  prior  to  that  of  either  Smith  or  Maupin.  He  was  first 
on  the  land  and  first  laid  claim  thereto  in  the  manner  recognized  and  approved  by 
the  cnstom  in  Oklahoma  Territory,  and  warranted  by  the  law,  and  has  shown  fuU 
compliance  with  the  law  in  the  matters  of  residence  and  cultivation  since.  It  must 
be  conceded  that  his  second  entry,  while  the  first  was  3'et  uncanceled — and  perhaps 
his  settlement  also  for  the  same  reason — was  irregular.  But  were  both  settlement 
and  entry,  or  either  of  them  nullities— absolutely  void — on  that  account?  The 
Department  does  not  so  hold  in  view  of  all  the  circumstances  of  the  case.  Judg- 
ment of  cancellation  on  the  ground  already  indicated  had  been  entered  by  the 
Department  against  his  first  entry  February  24,  1893  (262  L.  and  R.,  359).  This 
Judgment  would  have  been  executed  by  the  cancellation  of  the  entry  upon  the 
records,  but  for  Taylor's  motion  for  review  which  only  suspended  its  operation. 
The  testimony  shows  that  subsequent  to  the  filing  of  such  motion,  Taylor  manifested 
an  intention  to  accept  and  acquiesce  in  eaid  judgment.  In  his  homestead  affidavit 
filed  September  16,  1893,  ho  swears  that  his  application  for  the  tract  in  contest  "  is 
honestly  and  in  good  faith  made  for  the  purpose  of  actual  settlement  and  cultiva- 
tion .  .  .  and  in  good  faith  to  obtain  a  home  for  myself."  This  is  only  consistent 
with  the  view  that  he  regarded  his  former  entry  as  lost  to  him  and  to  all  intents  and 
purposes  the  same  as  if  then  already  canceled. 

His  first  entry  was  defeated  through  no  fault  of  his,  but  by  reason  of  a  superior 
right  in  another  to  the  land  covered  thereby.  It  is  well  settled  doctrine  that 
he  did  not  therefore  lose  his  homestead  right.  The  Department  has  frequently 
upheld  the  right  to  make  a  second  entry  iu  cases  where  the  equities  were,  to  say  the 
least,  no  stronger  than  in  this  case  (James  M.  Frost  e(  a/.,  and  oases  cited  therein, 
18  L.  D.,  145).  If  the  right  to  make  a  second  entry  were  not  lost  to  Taylor  he  cer- 
tainly was  not  disqualified  to  make  settlement  on  the  tiact.  His  settlement  being 
valid  and  prior  to  the  alleged  settlements  of  Smith  and  Maupin,  his  right  to  the 
tract  in  controversy  must  be  held  superior  to  their  claims.  So  far  as  they  are  con- 
cerned, standing  upon  his  settlement  alone,  he  must  prevail.  The  irregularity  of 
his  second  entry  would  not  defeat  his  superior  right  as  a  settler.  If  that  entry 
should  be  canceled  for  such  irregularity  it  would  be  without  prejudice  to  his  right 
to  make  again  entry  for  the  same  tract.  Cancellation  under  these  conditions  would 
be  a  vain  act. 

A  distinction  between  that  case  and  the  one  being  considered  is  that 
there  had  been  a  judgment  of  cancellation  entered  against  Taylor's  first 
entry,  but  the  same  had  not  been  executed  at  the  date  of  his  settlement 
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or  wheu  his  second  entry  was  allowed.  This  is  the  only  distinction 
worth  cousidering.  Otherwise  there  is  a  marked  similarity  in  the  facts 
in  the  two  cases.  Walton  had  not  made  second  entry,  and  therefore 
no  irregularity  in  that  respect  had  been  committed  in  his  case.  The 
only  other  mode  of  initiating  a  claim  under  the  act  was  by  settlement 
which  he  made,  and  this  may  in  a  measure  be  accepted  as  evidence  that 
^^he  regarded  his  former  entry  as  lost  to  him  and  to  all  intents  and  pur- 
poses the  same  as  if  then  already  canceled."  He  not  on]y  alleges  that 
he  abandoned  the  land  embraced  in  his  entry  but  said  entry  has  for 
years  been  subject  to  cancellation  on  the  ground  of  such  abandonment, 
and  would  have  been  defeated  upon  contest  based  upon  such  charge. 
The  distinction  referred  to  is  not  regarded  as  sufficiently  material  to  pre- 
vent the  Smith-Taylor  case  from  controlling  the  one  under  consideration. 

One  of  the  contentions  in  the  motions  for  review  is  that  it  was  "error 
to  hold  that  Walton  had  not,  in  any  bone  fide  manner,  <  attempted  to 
secure  title  to  a  homestead  under  existing  law,'  as  to  his  entry  in  the 
Lamar,  Colo.,  district,  and,  for  this  reason,  was  not  within  the  terms  of 
section  13  of  the  act  of  March  2, 1889." 

In  the  case  of  Miller  v.  Craig  (15  L.  D.,  154),  it  is  held  (syllabus) : 

Failure  to  secnre  title  nnder  the  first  home8tea<l  entry  on  account  of  bad  faith  or 
Don-compliance  with  law  does  not  defeat  the  right  to  a  second  entry  nnder  the  act 
of  March  3, 18S9. 

That  case  is  one  coming  under  the  general  act  relative  to  second 
entries  (25  Stat.,  854),  but  the  principle  announced  therein  is  believed 
to  be  applicable  to  cases  coming  under  the  special  act  under  considera- 
tion, and  this  reference  to  said  case  is  therefore  a  sufficient  answer  to 
the  contention  made. 

It  is  likewise  contended  that  the  holding  of  the  Department  in  the 
decision  complained  of  is  in  conflict  with  the  decision  in  the  case  of 
Newbanks  v.  Thompson  (22  L.  D.,  490),  wherein  it  was  held  (syllabus) : 

The  right  to  make  a  second  homestead  entry  under  section  2,  act  of  March  2, 1889, 
can  not  be  invoked  for  the  protection  of  a  settler  who  at  the  time  of  his  settlement 
has  an  entry  of  record  for  another  tract. 

That  case  is  also  one  that  came  under  the  general  act,  but  in  so  far 
as  the  principles  announced  therein  are  in  conflict  with  the  principles 
announced  in  this  case,  the  same  will  not,  for  the  reasons  stated  herein, 
be  followed. 

Error  is  also  alleged  in  applying  section  13  of  the  act  of  March  2, 1889,  to  lands  in 
the  Cherokee  Outlet,  so  far  as  the  qualification  of  claimants  are  concerned,  Sec.  10 
of  the  act  of  March  3, 1893  (27  Stat.,  642),  making  said  act  of  March  2,  1889,  appli- 
cable to  said  Outlet  only  as  to  the  manner  of  opening  the  lands  to  settlement  and. 
entry  etc. 

Said  section  10  makes  section  13  of  the  act  of  March  2, 1889,  appli- 
cable to  the  Cherokee  Outlet,  in  the  following  language: 

The  President  of  the  United  States  is  hereby  authorized,  at  any  time  within  six 
months  after  the  approval  of  this  act  and  the  acceptance  of  the  same  by  the  Qhero- 
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kee  nation  as  herein  provided,  by  proclamation,  to  open  to  Bettlement  any  or  all  of 
the  lands  not  allotted  or  reserved,  in  the  manner  provided  in  section  thirteen  of  the 
act  of  Congress  approved  March  second,  eighteen  hundred  and  eighty-nine,  entitled 
'An  Act  making  appropriations  for  the  current  and  contingent  expenses  of  the  Indian 
Department  and  for  ful611ing  treaty  stipulations  with  various  Indian  tribes,  for  the 
year  ending  June  thirtieth,  eighteen  hundred  and  ninety,  and  for  other  x>urpo9es.' 

A  fair  construction  of  the  language  quoted  is,  that  it  was  intended 
thereby  to  make  applicable  the  provisions  of  said  section  13,  in  the  dis- 
posal of  lauds  in  the  Cherokee  Outlet,  not  only  as  to  the  manner  of 
opening  said  lauds  to  settlement  and  entry,  but  also  as  to  the  qaalifl- 
catious  of  claimants.  This  is  the  interpretation  put  upon  said  section 
10  in  the  proclamation  of  the  President  issued  in  pursuance  thereof,  as 
well  as  in  the  rules  and  regulations  prescribed  by  the  Secretary  of  the 
Interior  and  incorporated  in  said  proclamation.  17  L.  D.,  230, 234  and 
242. 

The  motions  for  review  are  hereby  denied. 


McDonald  et  al.  r.  Hartman  et  al. 

Motion  for  re-review  of  departmental  decision  of  August  2, 1898,  27 
L.  D.,  290,  <lenied  August  21,  1899,  by  Acting  Secretary  Kyau.  See 
also  27  L.  D.,  580. 


RIGHT  OF  WAY-RESERVOIR  SITES— MAP  OF  LOCATION. 

Battlement  Eeservoir  Company. 

The  proTieion  coutaiued  iu  the  act  of  March  3,  1891,  reqniriug  a  map  of  location  to 
be  filed  within  twelve  months  after  the  location  of  a  canal,  ditch  or  reservoir, 
if  upon  surveyed  lands,  or  within  twelve  months  after  survey,  if  upon  unsor- 
veyed  lands,  is  directory,  with  respect  to  the  time  so  fixed,  and  not  mandatory. 

The  case  of  Milwaukee,  Lake  Shore  and  Western  Ry.  Co.,  12  L.  D.,  79,  overruled. 

Acting  Secretary  Ryan  to  the  Commiasioner  of  the  General  Land  Office^ 
(W.  y.  D.)  August  21,  1899.  (E.  F.  B.) 

By  yonr  office  decision  of  June  25, 1897,  the  application  of  the  Bat- 
tlement Reservoir  Company  for  right  of  way  or  sites  for  five  reservoirs 
in  township  8  south,  ranges  94  and  95  west,  Glenwood  Springs,  Colo- 
rado, land  district,  presented  under  sections  18  and  21,  inclusive,  of  the 
act  of  March  3, 1891  (26  Stat.,  1095),  was  rejected  for  the  reason  that 
the  map  of  such  right  of  way  or  sites  was  not  filed  in  the  local  land 
office  within  the  period  of  twelve  months  after  the  location  thereof,  as 
prescribed  in  section  19  of  said  act.  The  sites  for  the  reservoirs  were 
located  September  9, 1896,  but  the  map  of  location  was  not  filed  in  the 
local  office  until  March  30, 1897. 

The  provision  of  the  statute  requiring  the  map  to  be  filed  within 
twelve  months  after  the  location  of  the  canal,  ditch  or  reservoir,  if 
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ai>on  surveyed  lauds,  and  within  twelve  months  aft^r  the  survey  by 
the  United  States  if  upon  unsurveyed  lands,  is  not  mandatory  or 
imperative,  as  held  by  your  office.  No  penalty  is  fixed  for  not  filing  it 
within  that  time;  there  is  no  prohibition  against  filing  it  at  a  later 
time;  and  it  is  upon  its  approval  by  the  Secretary  of  the  Interior  and 
not  before,  that  ^^the  same  shall  be  noted  upon  the  plats  in  said  office 
(local  land  office),  and  thereafter  all  such  lands  over  which  such  rights 
of  way  shall  pass  shall  be  disposed  of  subject  to  such  right  of  way." 
Under  these  circumstances  no  possible  injury  can  result  to  rights 
intervening  between  the  expiration  of  the  prescribed  period  of  twelve 
months  and  the  time  of  actually  filing  the  map. 

Considering  the  act  in  its  entirety,  the  Department  is  of  the  opinion 
that  the  provision  fixing  the  time  for  the  filing  of  the  map  is  directory 
and  not  mandatory. 

The  general  act  of  March  3, 1875  (18  Stat.,  482)  granting  rights  of 
way  through  the  public  lands  to  railroad  companies  contains  the  same 
provision  respecting  the  filing  of  a  map  of  location,  and  in  the  case  of 
Milwaukee,  Lake  Shore  and  Western  R'y  Co.  (12  L.  D.,  79),  it  was  held 
that  a  map  filed  after  the  expiration  of  the  prescribed  period  of  twelve 
months  can  not  be  approved  by  the  Secretary  of  the  Interior.  The 
decision  does  not  contain  any  discussion  of  the  question  or  disclose  the 
reason  for  its  adoption.  It  does  not  seem  to  be  well  grounded  and  is 
overruled. 

Five  years  have  not  elapsed  since  the  location  of  the  Battlement 
company's  reservoirs 'and  hence  no  question  is  presented  respecting 
that  provision  in  section  20,  of  said  act  of  I89I,  which  provides  for  a 
forfeiture  of  the  rights,  granted  if  the  canal,  ditch  or  reservoir  be  not 
completed  within  five  years  after  location. 

The  decision  of  your  office  is  reversed. 

TheappIication,raapand  accompanying  papers,  are  herewith  returned 
to  your  oflBce  for  appropriate  action. 


Heewig  v.  Cooper. 

Motion  for  review  of  departmental  decision  of  June  6, 1899,  28  L.  D., 
28  L.  D.,  482,  denied  by  Acting  Secretary  Ryan,  August  21,  1899. 
2067— VOL  29 8   • 
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MINING  C'LAIM-ENTRY-APPLICATION-ADVERSE  PROCEEDINGS. 

Morgan  et  al.  v.  Antlers-Park-Regent  Consolidated  Mining 

Co. 

An  application  for  patent  under  the  mining  laws  for  land  embraced  in  an  existing 
mineral  entry  should  not  be  accepted  or  entertained. 

Proceedings  in  the  form  of  an  adverse  snit,  instituted  by  one  holding  under  an  exist- 
ing mineral  entry,  as  against  a  subsequent  mineral  application  erroneously 
accepted  aud  entertained  by  the  local  office,  do  not  constitute  a  recognition  of 
the  validity  or  regularity  of  such  application,  or  have  the  effect  of  divesting, 
waiving  or  suspending  rights  acquired  under  the  entry. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  Y.  D.)  A\i(jxist  21y  1899. 

John  G.  Morgan  and  P.  T.  Moran  have  appealed  from  the  decision  of 
your  office  of  April  23, 1808,  dismissing  their  ])rote8t  against  the  issu- 
ance of  patent  upon  mineral  entry  Xo.  320,  Del  Xorte  Colorado,  land 
district,  made  March  21, 1894,  by  the  Park-Kegent  Consolidated  Mining 
Company  and  embracing  the  True  Friend,  Best  Friend,  Extension  No. 
1  and  Extension  Xo.  2  lode  mining  claims,  survey  !No.  8046. 

It  appears  that  the  Park-Kegent  company  filed  its  application  for 
patent  for  said  claims  in  the  local  office  February  18, 1803,  and  that 
notice  thereof  was  duly  given.  In  response  to  this  notice  Morgan  and 
Moran,  the  appellants,  filed  in  the  local  office  an  adverse  claim  assert- 
ing that  they  had  a  prior  and  superior  right  of  possession  to  a  portion 
of  the  ground  embraced  in  the  Park-Iiegent  claims  alleged  to  be  in 
conflict  with  the  Treasure  Vault  lode  mining  claim  owned  by  Morgan 
and  Moran.  A  suit  brought  in  a  court  of  competent  jurisdiction  in 
support  of  this  adverse  claim  was  dismissed  upon  stipulation  of  the 
parties,  and  the  Park-Kegent  company  then  (March  21,  18 J4)  made 
entry  of  its  said  claims  and  the  usual  receiver's  receipt  was  issued  to  it. 
The  Antlers-Park-Regent  Consolidated  Mining  Company,  the  appellee, 
claims  under  a  conveyance  from  the  Park-Kegent  company. 

October  28, 1807,  Morgan  and  Moran  filed  in  the  local  office  an  appli- 
cation for  patent  for  the  Treasure  Vault  lode  mining  claim,  including 
the  conflict  with  the  Park-Regent  claims  embraced  in  the  Park-Kegent 
entry.  During  the  period  of  publication  of  notice  of  this  application 
the  Antlers  Park-Regent  Company  filed  in  the  local  office  a  so-called 
adverse  claim,  setting  forth  the  claim  of  that  company  to  the  area  in 
conflict,  and  the  entry  and  final  receipt  theretofore  obtained  by  the 
Park-Kegent  company  upon  its  application  for  patent.  The  Antlers- 
Park-Kegent  Company  then  cominenced  suit  in  a  local  court  in  support 
of  its  so-called  adverse  claim,  but  what,  if  any,  proceedings  have  been 
had  in  that  suit  does  not  appear. 

March  4,  1808,  Morgan  and  Moran  filed  in  the  local  office  a  protest 
against  the  issuance  of  patent  upon  the  Park-Kegent  entry,  and  your 
office  ascertaining,  in  the  course  of  the  consideration  of  this  protest, 
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that  Morgan  and  Moran's  application  for  patent  for  the  Treasure  Vault 
lode  mining  claim  included  the  area  in  conflict  with  tbe  Park-Eegent 
claims  embraced  in  the  subsisting  entry  of  the  Park-Eegent  company, 
held,  in  the  decision  under  review,  that  an  application  for  patent  under 
the  mining  laws  for  land  embraced  in  an  existing  mineral  entry  should 
not  be  accepted  or  entertained;  that  the  local  officers  should  not  have 
accepted  or  entertained  the  application  of  Morgan  and  Moran,  cover- 
ing the  conflict  included  in  the  Park-Regeut  entry;  that  this  applica- 
tion should  be  canceled  as  to  tbat  conflict;  that  the  AntlersPark- 
Begeut  company  was  fully  protected  by  the  proceedings  had  upon  the 
prior  application  of  the  Park-Regent  company  and  the  entry  and 
receiver's  receipt  obtained  by  it;  and  that  the  precautionary  measures 
taken  by  tbe  Antlers-Park-Regent  company  in  flling,  and  bringing  suit 
in  support  of,  its  so-called  adverse  claim  against  the  application  of 
Morgan  and  Morau,  so  erroneously  accepted  and  entertained  by  tbe 
local  officers,  do  not  constitute  a  recognition  of  the  validity  or  regu- 
larity of  that  application  and  do  not  have  the  effect  of  divesting,  waiv- 
ing or  suspending  the  company's  rights  under  the  Park-Eegent  entry. 

It  was  also  held  by  your  office  in  its  said  decision  that  the  grounds 
x)f  said  protest,  none  of  which  were  based  upon  the  application  of  Mor- 
gan and  Moran,  or  the  pendency  of  the  so-called  adverse  suit  of  the 
Antlers-Park-Regent  company,  were  without  merit  and  vexatious  and 
that  the  protest  should  be  dismissed. 

In  the  assignments  of  error  upon  their  appeal  Morgan  and  Moran 
questioned  each  of  these  rulings,  but  they  have  not  filed  auy  brief  or 
submitted  any  argument  in  support  of  their  contention. 

A  consideration  of  sections  2325  and  2326  of  the  Revised  Statutes, 
and  an  examination  of  tbe  protest  filed 'by  Morgan  and  Moran,  show 
that  the  decision  of  your  office  is  correct,  and  it  is  accordingly  affirmed. 


railkojvi>  gba:nts-coxflicting  limits-settlement  claim. 

Lametteby  et  al.  'v.  St.  Paul,  Minneapolis  and  Manitoba 

Ry.  Co. 

Lands  within  tbe  indemnity  limits  of  the  Northern  Pacific,  and  the  primary  limits 
of  the  grant  of  March  3, 187 1,  for  the  St.  Vincent  extension  of  the  8t.  Panl,  Min- 
neax»oliH  and  Manitoba  railway,  and  not  inclnded  within  the  withdrawal  on  the 
general  route  of  the  Northern  Pacific,  passed  under  said  grant  of  1871. 

The  cultivation  of  a  tract  by  one  not  entitled  at  snoh  time  to  initiate  a  claim  thereto 
does  not  constitute  such  persoYi  an  ''actual  settler/'  within  the  meaning  of  the 
aot  of  June  22,  1874. 

Acting  Secretary  Byan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  August  22^  1899.  (F.  W.  C.) 

With  your  office  letter  of  November  10,  1897,  were  transmitted 
appeals  by  Louis  Lamettery  and  seventeen  others  from  the  action  taken 
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in  your  office  decision  of  January  27, 1897,  rejecting  their  several  appli- 
cations to  make  entry  of  portions  of  odd-numbered  sections  within  the 
limits  of  the  grant  to  aid  in  the  construction  of  the  St.  Vincent  Exten- 
sion of  the  iSt.  Paul,  Minneapolis  and  Manitoba  railway,  for  conflict 
with  said  grant. 

The  grant  to  aid  in  the  construction  of  said  road  was  made  by  the 
act  of  March  3, 1871  (16  Stat.,  588),  and  the  road  was  definitely  located 
December  19, 1871. 

The  tracts  applied  for  are  also  within  the  thirty-mile  or  first  indem- 
nity belt  of  the  grant  made  by  the  act  of  July  2, 1864  (13  Stat.,  365), 
to  aid  in  the  construction  of  the  Northern  Pacific  railroad.  They  were 
not  included,  however,  in  the  withdrawals  made  upon  the  maps  of 
general  route  filed  by  said  Northern  Pacific  Eailroad  Company  in  1870. 

Applications  to  select  these  lands  as  indemnity  on  account  of  the 
Northern  Pacific  grant  were  filed  in  the  local  oflice  April  27, 1892,  but 
were  rejected  for  conflict  with  the  grant  to  aid  in  the  construction  of 
the  St.  Vincent  Extension  of  the  Manitoba  railway;  from  which  action 
the  Northern  Pacific  Eailroad  Company  appealed. 

The  several  applicants  under  the  settlement  laws  tendered  their 
applications  during  the  years  1894  and  1895,  but  they  were  all,  except- 
ing the  application  of  John  Turczin,  tendered  June  14, 1894,  to  make 
homestead  entry  of  the  N.  i  of  the  NW.  J  of  Sec.  33,  T.  131  N.,  E.  39 
W.,  St.  Cloud  land  district,  Minnesota,  rejected  for  conflict  with  the  St. 
Vincent  grant;  and  each  of  the  several  applicants  appealed  from  the 
rejection  of  his  application  the  conflict  with  the  railroad  grant.  In  the 
case  of  Turczin  the  local  officers  recommended  that  his  application  be 
accepted,  holding  that  the  land  applied  for  was  excepted  from  the 
grant  to  the  Manitoba  company  under  the  provisions  of  the  act  of  June 
22, 1874,  by  reason  of  the  settlement  of  one  John  Mourch,  and  that  there 
was  no  selection,  so  far  as  their  record  shows,  on  account  of  the  Northern 
Pacific  grant..  From  said  decision  appeal  was  filed  on  behalf  of  the 
Northern  Pacific  Eailroad  Company. 

The  appeals  on  behalf  of  the  Northern  Pacific  Eailroad  Company 
and  the  several  applicants  under  the  settlement  laws  were  together 
considered  in  your  office  decision  of  January  27,  1897,  in  which  the 
rejection  of  the  tendered  application  to  select  the  lands  on  account  of 
the  Northern  Pacific  grant  was  affirmed;  the  rejection  of  the  several 
applications  under  the  settlement  laws  was  also  affirmed,  and  it  was 
held  that  all  of  the  lands  involved,  being  free  from  claim  at  the  date  of 
the  definite  location  of  the  St.  Vincent  Extension  of  the  Manitoba 
railway,  passed  to  that  company  under  the  grant  made  by  the  act  of 
March  3, 1871,  supra. 

From  said  decision  the  Northern  Pacific  Eailroad  Company  failed  to 
appeal. 

In  the  several  appeals  filed  by  the  applicants  under  the  settlement 
laws,  however,  it  is  urged  that  the  right  of  selection  under  the  North- 
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em  Pacific  grant,  to  supply  deficiencies  in  that  grant,  is  saperior  to  the 
grant  made  by  the  act  of  March  3, 1871,  supra,  to  aid  in  the  construe- 
tion  of  the  St.  Vincent  Extension  of  the  Manitoba  railway,  and  served 
to  except  the  lands  from  the  operation  of  the  last-mentioned  grant; 
that  the  matter  is  therefore  one  solely  between  the  applicants  and  the 
Northern  Pacific  Bailroad  Company,  and  as  the  several  settlement 
claims  antedate  the  tender  of  an  application  to  select  on  account  of  the 
Northern  Pacific  grant,  that  their  settlement  rights  are  superior  to  any 
claim  made  under  that  grant,  and  as  a  consequence  their  applications 
were  improperly  rejected. 

These  lauds  were  not  withdrawn  on  account  of  the  Northern  Pacific 
grant  prior  to  the  definite  location  of  the  St.  Vincent  Extension,  and  the 
Northern  Pacific  Eailroad  is  not  here  asserting  any  right  to  them. 
Further,  this  Department  has  repeatedly  ruled  that  the  lands  falling 
outside  of  the  limits  of  the  withdrawal  on  the  general  route  of  the 
Northern  Psicifie,  and  within  the  primary  limits  of  the  grant  of  1871, 
to  aid  in  the  construction  of  the  St.  Vincent  Extension  of  the  St.  Paul, 
Minneapolis  and  Manitoba  railway,  passed  under  the  last-mentioned 
grant.  (Grunewald  et  al.  v.  Northern  Pacific  E.  E.  Co.  et  al.^  24  L.  D., 
195;  I^orthern  Pacific  E.  E.  Go.  v.  St.  P.,  M.  &  M.  Ey.  Co.,  27  L.  D.,  674.) 

In  several  of  the  appeals  it  is  alleged  that  the  records  of  the  General 
Land  Office  show  that  the  Manitoba  Eailway  Company  has  already 
received  patents  for  more  lands  than  it  is  entitled  to  under  the  grant 
in  question.  No  decision  or  report  from  your  office  is  referred  to  as 
evidencing  this  condition.  Further,  as  these  lands  are  within  the  pri- 
mary limits  of  the  grant,  if  of  the  character  granted  they  passed  to 
the  company  upon  the  definite  location  of  its  line  of  road,  and  if  there 
18  an  excess  it  must  be  on  account  of  the  patenting  of  lands  within  the 
indemnity  limits  in  excess  of  those  lost  to  the  grant  within  its  pri- 
mary limits.  This  could  not  affect  the  correctness  of  the  action  of  your 
office  in  rejecting  the  applications  under  considerations,*  which  action 
is  hereby  affirmed. 

This  disposes  of  all  of  the  appeals  except  the  appeal  filed  on  behalf  of 
John  Turczin.  As  before  stated,  his  application  was  filed  June  14, 1894. 
In  support  thereof  affidavits  were  filed  to  the  effect  that  one  John 
Monrch  settled  upon  the  tract  applied  for  in  1872;  that  he  continued 
to  occupy  and  improve  the  tract  until  1886,  when  he  sold  his  improve- 
meiits  to  one  August  Johnson,  who  occupied  and  improved  the  tract 
until  1892,  when  he  in  turn  sold  to  Turczin  for  $550;  that  Turczin 
has  since  continuously  resided  upon  the  land  and  has  increased  the 
improvements  thereon  to  the  value  of  about  $1000. 

Upon  said  allegations  a  hearing  was  ordered,  after  due  notice  to  the 
Manitoba  and  the  Northern  Pacific  railroad  companies,  and  upon  the 
testimony  adduced  the  local  officers  found  in  favor  of  Turczin,  as  before 
stated;  from  which  the  Manitoba  railroad  company  failed  to  appeal. 

In  your  office  decision  of  January  27, 1897,  the  decision  of  the  local 
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officers  was  reversed,  without  s'pecial  consideration  of  the  application 
by  Tarczin,  it  being  treated  collectively  with  the  other  seventeen 
applications  before  referred  to. 

The  local  officers  found  that  this  tract,  namely,  the  K.  ^  of  the  N  W.  J 
of  Sec.  33,  T.  131  N.,  E.  39  W.,  came  within  the  provisions  of  the  act 
of  June  22, 1874  (18  Stat.,  203),  and  was  therefore  excepted  from  the 
Manitoba  grant. 

The  first  section  of  said  act  of  June  22, 1874,  extends  the  time  for 
building  the  railroad  upon  the  following  conditions: 

That  all  rights  of  actual  settlers  and  their  grantees  who  have  heretofore  in  good 
faith  entered  npon  and  actaally  resided  on  any  of  said  lands  pHor  to  the  passage  of 
this  act,  or  who  otherwise  have  legal  rights  in  any  of  such  lands  shall  be  saved  and 
secured  to  such  settlers  or  such  other  persons  in  all  respects  the  same  as  if  said  lands 
had  never  been  granted  to  aid  in  the  construction  of  the  said  lines  of  railroad. 

It  is  claimed  that  John  Mourch  was  an  actual  settler  upon  this  land 
June  22, 1874,  and  as  the  present  applicant  is  one  of  his  grantees,  he 
is  entitled  to  complete  entry  of  this  laud  as  though  it  had  never  been 
granted. 

An  examination  of  the  record  made  on  Turcziu's  homestead  applica- 
tion shows  that  John  Mourch,  in  the  year  1872,  settled  upon  the  N.  i 
of  the  NE.  i  of  Sec.  32,  same  township  and  range,  being  an  adjoining 
tract  to  that  here  in  question.  For  the  said  tract  in  section  32  Mourch 
made  homestead  entry  April  24,  1873,  upon  which  he  made  final  proof 
and  certificate  issued  January  27,  1880.  At  the  time  of  making  said 
entry  the  limit  of  a  claim  under  the  homestead  law  was  eighty  acres, 
within  railroad  limits,  and  it  wan  not  until  1879  that  Mourch  would 
have  become  entitled  to  an  additional  homestead  right.  As  shown,  he 
lived  upon  the  even-numbered  section,  and  his  claim  to  the  tract  here 
under  consideration  consisted  in  the  extension  of  his  cultivation  across 
the  section  line  and  including  part  of  this  tract.  This  evidence  falls 
short  of  showing  Mourch  to  have  been  an  actual  settler  upon  the  land 
in  question  within  the  meaning  of  the  act  of  June  22,  1874.  He  did 
not  have  at  that  date,  and  could  not  have  initiated,  a  claim  to  the  land 
in  question  while  holding  his  homestead  entry  upon  the  even- numbered 
section. 

Your  office  decision,  in  so  far  as  it  rejects  Turczin's  application,  is 
therefore  affirmed. 

This  disposes  of  all  the  appeals  filed,  and  the  papers  in  the  case  are 
herewith  returned. 
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IXDIAX  LANB^-CHIPPEWA  PIXi:  LANBS-AL.LOTMENT. 

Nellie  Lydick  bt  al. 

The  provisions  of  the  act  of  January  14,  1889,  with  respect  to  the  disposition  of  the 
ceded  Chippewa  lands,  do  not  contemplate  the  allotment  of  lauds  that  have  heen 
duly  classified  as  ''pine  lauds''  in  accordance  with  the  terms  of  said  act. 

Acting  Secretary  Ryan  to  the  Commissioner  of  Indian  Affairs^  August 
(W.  V.  D.)  23y  1899.  (W.  0.  P.) 

Mrs.  Nellie  Lydick,  claiming  to  be  a  member  of  Chippewa  nation 
of  Indians,  applied  to  the  Chippewa  commissioner  for  allotments  of 
land  for  herself  and  four  minor  children  on  the  Chippewa  reserva- 
tion in  Minnesota,  under  the  provisions  of  the  act  of  January  14, 1889 
(25  Stat.,  642).    This  application  was  rejected  by  the  said  commissioner 

for  the  reason  that  there  is  nothing  in  the  application,  or  with  it  to  show  that  the 
applicant  Lydick  or>her  children  have  ever  resided  upon  the  Chippewa  reservation 
where  their  application  is  made  to  secure  allotment  of  land. 

From  this  action  the  plaintiff  filed  an  appeal  to  your  office,  and  by 
your  office  letter  of  May  20, 1899,  you  transmitted  alt  the  papers  in  the 
case  **for  an  official  decision  of  the  Department  upon  the  appeal  of 
Mrs.  Lydick  from  said  rulings  of  the  Chippewa  commission,"  but  you 
do  not  express  any  opinion  as  to  the  merits  of  the  case. 

Under  date  of  September.  10,  1898,  Mrs.  Lydick  presented  to  the 
Chippewa  commissioner  an  application  for  allotments  for  herself  and 
children,  as  follows : 

As  a  member  of  the  White  Oak  Point  band  of  Chippewas  of  the  Mississippi  I  have 
tbe  honor  to  make  application  for  allotments  of  land  on  the  Mississippi  ceded  lands 
as  follows:  For  myself,  Nellie  Lydick,  the  east  I  of  NE.  i  Sec.  16,  T.  145,  R. 31. 

For  my  children  as  follows: 

Charles  Lydick,  the  W.  i  of  the  N W.  i  Sec.  15,  T.  145,  R.  31. 

Henry  Lydick,  Tbe  W.  \  of  NE.  ^  Sec.  16,  T.  145,  R.  31. 

Ruth  Lydick,  The  E.  i  of  NW.  i  Sec.  16,  T.  145,  R  31. 

James  Lydick,  Tbe  E.^  of  NW.J  Sec.  15,  T.  145,  R.  31. 

This  application  was  rejected  September  10, 1898,  as  follows: 

The  within  application  is  refused  on  tbe  grounds  that  the  applicant  as  a  member 
of  ihe  White  Oak  Point  band  of  Chippewas  did  not  make  settlement  on  said  land  in 
time — i.  e.,  prior  to  January  14,  1889,  and  for  the  further  reason  that  schedules  of 
allotments  on  the  Chippewa  reservation  are  made  up  and  members  of  said  White 
Oak  band  may  now  get  land  for  tbeir  allotments  on  White  Earth  reservation. 

Afterwards  Mrs.  Lydick  presented  another  or  supplemental  applica- 
tion dated  October  12,  1898,  for  the  same  lands  and  filed  with  it  her 
sworn  statement  dated  November -7, 1898,  in  which  she  sets  forth  that 
she  is  a  member  of  the  Whit«  Oak  Point  or  Mississippi  river  band  of 
Indians;  that  she  was  born  '^  at  White  Oak  Point  on  said  reservation  " 
(the  name  of  the  reservation  is  not  given,  but  it  is  reasonably  certain 
that  the  Chippewa  reservation,  and  not  the  White  Oak  Point  reser- 
vation, was  the  one  intended,  although  the  Chippewa  commissioner 
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seems  to  liave  understood  it  otherwise),  twenty-eight  years  before,  and 
has  always  claimed  said  reservation  as  her  place  of  residence;  that  she 
was  an  actual  resident  of  said  reservation  January  14,  1889,  and  was 
enrolled  at  the  census  taken  at  tbat  time;  that  she  was  married  in  the 
spring  of  1888  and  her  children  have  received  payments  as  members  of 
"said  band  residing  on  the  Mississippi  river  in  Minnesota,"  and  that 
she  has  always  been  regarded  as  a  member  of  said  band. 

With  this  application  is  also  the  affidavit  of  !Ni-ga-no-de-qua,  or 
Betsey  Smith,  who  says  she  is  a  member  of  the  Mississippi  river  band 
of  Chippewa  Indians;  that  she  knows  l^ellie  Lydick  and  has  known 
her  all  her  life;  that  she  belongs  to  the  same  band  as  affiant  and  has 
always  lived  on  the  reservation;  that  White  Ojik  Point  is  a  point  of 
land  on  the  Mississippi  river  made  by  the  river  and  White  Oak  lake, 
and  that  at  the  time  of  Nellie  Lydick's  birth  a  large  number  of  Indians 
lived  there. 

This  application  was  rejected  by  the  Chippewa  commissioner  Novem- 
ber 17, 1898, 

for  the  reason  that  there  is  nothing  in  the  application,  or  with  it  to  show  that  the 
applicant  Lydick  or  lier  children  have  ever  resided  upon  the  Chippewa  reservation 
where  their  application  is  made  to  secure  allotment  of  lands. 

In  this  decision  it  is  said  that  if  the  applicant  were  born  on  White 
Oak  Point  reservation  and  her  claimed  residence  were  established  it 
might  warrant  the  commission  in  granting  allotments  on  White  Oak 
Point  reservation  "instead  of  on  White  Earth  reservation  as  was  sup- 
X>osed  to  be  the  desire  of  applicant  last  winter  when  allotments  were 
made  to  the  White  Oak  Point  band,"  but  would  seem  to  bar  the  allot- 
ment on  the  Chippewa  reservation  as  now  asked  for. 

Afterwards  the  applicant  filed  another  verified  statement  and  other 
affidavits  in  support  of  her  application.  In  this 'statement  she  asserts 
that  her  former  statement  was  misunderstood;  that  she  was  mistaken 
as  to  the  place  where  she  was  born,  being  at  that  time  on  the  Chippewa 
reservation;  that  she  supposed  the  commissioner  upon  her  application 
being  made  would  proceed  to  ascertain  all  the  facts  relative  to  her 
rights,  and  being  mistaken  in  these  things  she  asks  to  be  allowed  to 
submit  a  statement,  as  follows: 

1st.  I  stated  in  my  said  application  that  I  was  horn  at  White  Oak  Point  on  said 
redervation  about  twenty-eight  years  ago. 

At  the  time  I  made  said  statement  I  supposed  that  White  Oak  Point  was  on  the 
general  Chippewa  reservation  twenty-eight  years  ago  but  I  have  been  informed  since 
I  made  that  statement  that  White  Oak  Point  was  not  on  any  reservation  twenty- 
eight  years  ago.  I  have  been  informed  that  at  that  time  White  Oak  Point  was  U. 
8.  public  lands  and  not  within  the  limits  of  the  reservation.  That  afterward  and 
in  1873  the  President  of  the  U.  S.  by  an  order  made  White  Oak  Point  a  reservation 
calling  it  *^  White  Oak  Point  Indian  reservation. '' 

2nd.  At  the  time  I  made  mv  statement  I  did  not  know  of  the  fact  that  Wliite  Oak 
Point  was  a  separate  Indian  reservation ;  I  supposed  it  was  a  part  of  the  general 
Chippewa  reservation  in  Minnesota.    Upon  investigation  I  find  that  at  White  Oak 
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Pointy  and  inclading  it,  there  is  a  small  reservation,  abont  two  or  three  miles  square 
or  nearly  so,  which  is  a  part  of  the  Chippewa  Indian  reservations  of  Minn. 

3rd.  I  also  find  that  at  the  census  of  1889  the  Indians  who  were  then  living  at  said 
White  Oak  Point,  or  who  belonged  to  the  band  then  living  there  were  designated  as 
''The  White  Oak  Point  or  Mississippi  band  of  Indians  of  the  Chippewas  in  Minne- 
sota." At  the  time  of  the  census  many  of  these  Indians  were  not  actually  at  White 
Oak  Point;  some  of  them  were  miles  away  along  the  Mississippi  river.  But  they 
were  enumerated  and  designated  as  members  of  that  band,  no  matter  at  what  par- 
ticular place  they  then  were. 

At  the  time  of  the  census  I  was  married  and  was  then  with  my  husband  below 
White  Oak  Point  perhaps  twenty- five  miles  by  the  river.  My  husband  was  working 
there  daring  the  winter  of  1889  and  1890  and  I  was  there  just  for  the  winter  with  him. 
Within  a  few  miles  of  where  I  was,  and  also  where  I  was  at  that  time,  there  were  a 
great  nnmber  of  the  same  band  of  Indians  all  of  whom  were  enumerated  at  that 
censos  and  designated  as  members  of  the  White  Oak  Point  of  Mississippi  river  band. 
Some  of  this  band  of  Indians  were  then  living  at  Pokegema  lake  in  Itasca  county, 
Minn.,  but  they  were  all  called  members  of  the  band  of  Indians. 

4th.  Upon  reading  the  decision  of  the  Hon.  U.  S.  Chippewa  commission  npon  my 
said  application  I  find  that  said  commission  interprets,  or  understands,  my  said 
statement  accompanying  my  application  to  say  that  I  have  always  resided  upon  the 
"White  Oak  Point  Indian  reservation."  That  my  said  children  were  born  and  have 
always  resided  upon  said  White  Oak  Point  Indian  reservation. 

As  I  have  stated  I  did  not  then  know  that  there  was  a  White  Oak  Point  reserva- 
tion, I  supposed  White  Oak  Point  to  be  npon  the  general  Chippewa  reservation.  In 
each  and  all  reference  I  made  in  my  said  statement  to  the  Indian  reservation  I 
referred  to  and  meant  the  general  Chippewa  Indian  reservation  in  Minnesota.  I 
never  once  mentioned  or  spoko  of  the  White  Oak  Point  reservation.  I  did  not  say 
or  intend  to  be  understood  as  saying  that  I  have  always  resided  at  White  Oak  Point. 
I  did  not  say  and  I  did  not  intend  to  be  understood  as  saying  that  my  children  were 
born  and  always  resided  at  White  Oak  Point.  Such  statements  would  not  be  true. 
I  was  born  at  White  Oak  Point  and  have  always  claimed  the  general  Chippewa 
reservation  as  my  place  of  residence.  I  am  a  member  of  the  White  Oak  Point  or 
Mississippi  river  Band  of  the  Chippewa  Indians.  I  never  considered  that  my  place 
of  residence  on  said  general  reservation  was  confined  to  White  Oak  Point.  There 
is  not  land  enough  on  the  reservation  designated  ''White  Oak  Point  reservation"'  to 
give  each  Indian  of  the  White  Oak  Point  band  eight  acres  of  land.  Not  one  of  that 
band  ever  supposed  that  he  was  limited  to  White  Oak  Point  in  the  selection  of  his 
allotment.  Members  of  this  band  have  been  .selecting  and  receiving  allotments  of 
land  along  the  Mississippi  river  at  places  quite  distant  from  White  Oak  Point. 

The  Hon.  Commissioner  states  in  his  decision  that  he  decides  against  me  on  the 
gronnd,  among  other  things,  that  my  application  does  not  show  that  I  am  a  resident 
of  the  particular  land  sought  to  be  allotted.  This  is  true;  my  application  did  not 
state  that  I  was  an  actual  resident  upon  the  i)artieular  descriptions  of  land  I  then 
sought,' and  now  seek,  to  have  allotted  to  me.  All  I  attempted  to  state  in  my  said 
application  was  that  I  have  always  been  a  resident  of  the  Chippewa  reservation  in 
Minnesota,  on  the  Mississippi  river. 

At  the  time  I  made  my  statement  I  supposed  that  the  Hon.  U.  S.  Chippewa  Com- 
mission would  investigate  and  find  just  where  I  had  resided  on  said  reservation  and 
where  I  was  then  residing  on  said  reservation.  I  did  not  think  the  Hon.  Commission 
would  confine  itself  to  my  statement.  I  still  think  the  Hon.  Commission  should 
look  into  the  facts,  rights  and  equities  of  my  case  and  my  application  regardless  of 
any  omission  or  blunder  I  may  have  made  in  the  same.  I  am  a  ward  of  the  U.  S.  gov- 
ernment and  the  Hon.  Chippewa  Commission  is  an  office  and  instrumentality  of  said 
government  having  for  its  immediate  purpose  and  object  the  charge  of  said  ward. 
That  being  true  the  commission  should  not  pit  itself  against  me  any  more  than  for 
me  but  should  examine  and  act  upon  my  rights  fairly  and  impartially. 
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With  this  she  submitted  affidavits  of  persons  who  claim  to  know  the 
land  and  to  have  examined  each  subdivision  and  to  be  able  to  estimate 
the  quantity  and  value  of  the  timber  thereon.  These  affidavits  describe 
the  improvements  of  Mrs.  Lydick  and  the  tracts  upon  which  affiants 
found  pine  timber,  and  give  affiants'  opinion  as  to  the  amount  and 
value  of  the  pine  upon  each  tract. 

The  Chippewa  commissioner  again  denied  the  application,  saying: 

XeHie  Lydiok  the  applicant  was  not  found  residing  on  either  the  Chippewa  or 
White  Oak  Point  reservations,  and  was  understood  to  desire  to  take  her  allotments 
on  the  White  Earth  reservation,  the  allotment  on  the  Chippewa  and  White  Oak 
Point  resorvations  was  completed,  the  schednles  made  up  August  Ist,  1898,  and 
duly  forwarded  io  the  Hon.  Commissioner  of  Indian  AfTairs. 

The  applicant  from  her  statement,  first  made  settlement  upon  the  land  applied  for 
September  1st,  1898.  This  was  after  the  allotment  on  the  before  mentioned  reserva- 
tions had  been  completed  and  the  schedules  made  up,  removals  provided  for  by  the 
act  of  1889  having  long  before  been  effected,  and  instructions  from  the  Hon.  Com- 
missioner of  Indian  Affairs  to  that  effect  were  sent  to  this  office  as  long  ago  aA 
December  11, 1896  (Land  45590).  There  is  nothing  to  show  that  Nellie  Lydick  the 
applicant  ever  resided  upon  the  Chippewa  reservation  prior  to  September  1st,  1898, 
only  her  claim  that  she  was  born  at  White  Oak  Point,  which  is  not  on  the  Chippewa 
reservation,  and  had  always  clamed  the  general  reservation  as  her  residence.  I'hfs 
would  hardly  seem  to  meet  the  requirements  of  the  act  which  says  in  effect,  one  may 
take  allotment  on  the  reservation  where  he  lives,  at  the  time  of  the  removal  herein 
provided  for  is  effected. 

The  applicant  appealed  to  your  office  alleging  that  the  Chippewa  com- 
missioner erred  in  not  of  his  own  motion  ascertaining  all  the  facts  as  to 
her  rights,  asserting  that  upon  the  proofs  submitted  she  is  entitled  to 
the  allotments  asked,  urging  that  she  being  a  ward  of  the  United  States 
it  was  the  dutj'^  of  said  commissioner  to  investigate  her  claim  and  after 
ascertaining  all  the  facts  to  render  a  decision,  and  requesting  that  if 
she  has  omitted  to  state  any  matter  or  make  any  showing  necessary  for 
an  accurate  and  reliable  understanding  of  her  rights  that  a  full  and 
complete  investigation  be  made. 

With  the  papers  is  a  report  of  Special  Agents  Schwartz  and  Parke, 
dated  November  2G,  1898,  giving  their  opinion  as  to  the  character  and 
value  of  the  land  and  stating  that  the  Great  Northern  Eailway  runs 
east  and  west  through  the  land  and  since  September  10, 1898,  various 
people  had  squatted  along  the  right  of  way  and  on  adjacent  land, 
making  the  town  of  Cass  Lake,  with  about  five  hundred  residents  at 
that  time;  that  the  right  of  way  was  cleared  before  the  Lydicks  made 
settlement;  that  they  moved  on  the  land  September  1, 1898,  and  had 
lived  there  continuously  since;  that  at  the  date  of  settlement  there 
w.as  the  prospect  of  a  town  building  but  there  was  no  person  living 
there  and  no  house.  With  this  report  the  special  agents  submit  the 
af&davits  of  two  parties  as  to  the  character  of  the  land,  the  settlement 
of  the  Lydicks  thereon  and  the  improvements  made  by  them  and  an 
affidavit  of  Mrs.  Lydick,  dated  November  3, 1898,  i!i  which  she  states 
that  she  is  a  member  of  "the  White  Oak  Point  Mississippi  band  of 
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Chippewa  Indians,"  aud  has  been  recognized  as  a  member  ever  since 
her  birth;  that  in  August,  1898,  she  with  her  husband  and  children 
made  settlement  upon  the  tract  or  block  of  land  described  in  her 
application  for  allotments  and  has  continued  to  reside  there;  that  her 
improvements,  consisting  of  dwelling-house,  stable,  root  house  and 
other  ont-houses  and  well,  cost  over  one  thousand  dollars  and  were 
paid  for  with  her  personal  money;  that  all  of  said  land  is  good  farm- 
ing land  and  at  the  date  of  her  settlement  and  application  fitted  only 
for  farming  pui*poses,  and  was  uninhabited,  unoccupied  and  free  from 
any  claim  excepting  only  the  right  of  way  for  the  Great  Northern 
Eailway,  and  that  there  is  no  pine  timber  on  said  lands,  except  a  small 
bunch  of  "Norway  "on  the  east  side  of  the  SEJof  the  NWJ  of  Sec.  15. 

In  submitting  the  matter  you  state  that  the  annuity  rolls  show  that 
Mrs,  Nellie  Lydick  has  drawn  pay  with  the  White  Oak  Point  band  of 
Chippewa  Indians  since  1889,  that  her  children  have  also  drawn  pay 
since  the  date  of  their  respective  births,  aud  that  all  allotments  to  the 
White  Oak  Point  and  Sandy  Lake  bands  of  Chippewa  Indians,  both 
on  the  White  Oak  Point  and  Chippewa  reservations  were  completed 
prior  to  August  1, 1898,  which  was  prior  to  Mrs.  Lydick's  first  applica- 
tion for  these  lands. 

The  act  of  January  14,1889  (25  L.  D.,642),  directed  the  appointment 
of  a  commission  to  negotiate  with  the  different  bands  or  tribes  of 
Chippewa  Indians  in  Minnesota  for  the  cession  of  all  their  reservations 
in  Minnesota  except  the  White  Earth  and  Eed  Lake  reservations. 
It  was  provided  that  a  census  should  be  taken  of  each  tribe  or  band 
and  after  that  had  been  taken  and  the  cession  provided  for  had  been 
obtained,  all  the  (3hippewa  Indians  except  those  on  Ked  Lake  reser- 
vation should  be  removed  to  Wliite  Earth  and  allotted  lands  in  severalty 
in  conformity  with  the  a«t  of  February  8,  1887  (24  Stat.,  388),  with  the 
following  proviso : 

That  any  of  the  Indians  residing  on  any  of  said  reservations  may,  in  his  discre- 
tion, take  his  aUotment  in  severalty  under  this  act  on  the  reservation  where  he  lives 
at  the  time  of  the  removal  herein  provided  for  is  effected,  instead  of  being  removed 
to  and  taking  snch  allotment  on  White  Earth  reservation. 

The  cessions  were  obtained  and  approved  and  the  commission  entered 
upon  the  task  of  persuading  the  Indians  to  remove  to  White  Earth 
reservation.  This  was  prosecuted  with  varying  success  until  January, 
1895.  The  results  were,  however,  unsatisfactory,  and  u!ider  date  of 
Jannary  19, 1895,  your  office,  by  direction  of  this  Department,  instnicted 
the  commission  to  suspend  the  work  of  removals,  but  if  in  the  course 
of  their  work  they  should  find  an  Indian  willing  to  remove  to  report 
the  facts  for  the  determination  of  vour  office.  After  that  the  commis- 
sion^a  work  was  in  the  direction  of  making  allotments  to  the  individuals 
of  the  various  bands  or  tribes  who  had  not  been  removed  to  White 
Earth.    This  work  was  completed  as  to  the  White  Oak  Point  band  in 
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1898,  the  certificates  of  tlie  commission  to  the  schedules  prepared  after 
the  completion  of  the  work  being  dated  August  1, 1898. 

The  act  of  January  14,  1889,  further  x)rovided  "  that  as  soon  as  the 
cession  and  relinquishment  of  said  Indian  title  has  been  obtained  and 
approved,"  the  ceded  lands  should  be  surveyed  and  an  examination  be 
made  to  ascertain  on  which  lots  or  tracts  pine  timber  was  standing  or 
growing.  The  tracts  upon  which  such  timber  was  found  were  to  be 
termed  '<  pine  lauds "  and  were  to  be  appraised  at  their  actual  cash 
value,  not  less  than  three  dollars  per  thousand  feet  board  measure,  to 
be  approved  by  the  Secretary  of  the  Interior.  All  other  lands  on  said 
reservations  were  to  be  termed  "  agricultural  lands." 

By  section  five  of  said  act  it  was  provided : 

That  after  the  survey,  examination,  and  appraisals  of  said  pine  lauds  has  been 
fully  completed  they  shall  be  proclaimed  as  in  market  and  offered  for  sale. 

They  were  to  be  sold  in  forty-acre  parcels  at  not  less  than  the 
appraised  value. 
Section  six  provided : 

That  wheu  any  agricultural  lands  on  said  reservation  not  allotted  under  this  act 
nor  reserved  for  the  future  use  of  said  Indians  have  been  surveyed,  the  Secretary  of 
the  Interior  shall  give  thirty  days'  notice  through  at  least  one  newspaper  published 
at  Saint  Paul  and  Crookston  in  the  State  of  Minnesota,  and  at  the  expiration  of 
thirty  days,  tlie  said  agricultural  lands  so  surveyed  8hall  be  disposed  of  by  the 
United  States  to  actual  settlers  only  under  the  provisions  of  the  homestead  law. 

The  difference  in  tbe  wording  of  the  provisions  in  respect  to  the  dif- 
ferent classes  of  lands  is  significant.  As  to  the  ^^  agricultural  lands" 
only  such  as  were  not  allotted  or  reserved  were  to  be  disx>osed  of,  while 
the  "  pine  lands  "  were  to  be  sold  after  tbe  completion  of  their  survey, 
examination  and  appraisal,  which  was  to  be  accomplished  '^  as  soon  as 
the  cession  and  relinquishment  of  said  Indian  title  has  been  obtained 
and  approved,"  nothing  being  said  as  to  allotments.  This  clearly  indi- 
cates that  tbe  allotments  were  not  to  be  made  of  pine  lands. 

In  1892  tbe  question  as  to  tbe  right  of  tbe  Indians  on  White  Earth 
reservation  to  take  ''pine  lands"  in  tbeir  allotments  was  raised,  and 
on  October  4th  of  that  year  this  Department  held  that  such  lands 
should  not  be  allotted. 

Tbis  was  also  the  view  taken  when  the  act  in  question  was  explained 
to  the  Indians  duriug  tbe  negotiations  for  the  cession  therein  provided 
for,  and  it  was  stated  to  them  that  tbe  allotments  would  be  made  of 
agricultural  lands,  as  is  shown  by  the  report  of  tbe  commission  found 
in  executive  document  l^o.  247,  House  of  Kepresentatives,  Fifty-fifth 
Congress,  First  Session. 

Tlie  lands  classed  as  '^pine  lands"  are  not  subject  to  selection  for 
allotments. 

The  traets  in  section  fifteen  included  in  Mrs.  Lydick's  application, 
being  the  B.  J  of  the  NW.  J,  selected  for  James  Lydick,  and  the  W.  J 
of  the  NW.  J,  selected  for  Obarles  Lydick,  have  been  examined,  pine 
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timber  has  been  found  standing  and  growing  thereon,  this  timber  has 
been  estimated  and  appraised  as  to  each  forty-acre  tract,  and  this 
appraisal  has  been  approved  by  the  Secretary  of  the  Interior.  Thus 
these  tracts  have  been  classitied  as  ^^pine  lands"  by  the  agency  and  in 
the  manner  provided  for  in  said  act  of  Congress.  The  reports  of  special 
agents  and  the  affidavits  submitted  by  the  applicant  respecting  the 
character  of  the  land  do  not  overcome  this  classification. 

The  action  of  the  Chippewa  commissioner  as  to  the  selections  for 
James  Lydick  of  the  E.  J  of  the  ISTW.  J  of  Sec.  15,  and  for  Charles 
Lydick  of  the  W.  ^  of  the  NW.  ^  of  said  Sec.  15,  is  approved,  and  those 
selections  are  hereby  rejected. 

The  other  tracts  covered  by  Mrs.  Lydick's  application  seem  to  have 
been  returned  as  ''agricultural  lands"  and  to  have  been  subject  to 
selection  for  allotments.  The  facts  have  not,  however,  been  sufficiently 
developed  to  justify  a  decision  as  to  the  right  of  Mrs.  Lydick  and  her 
children  thereto.  The  facte  as  to  her  actual  residence  at  and  preced- 
ing the  time  allotments  were  made  to  the  White  Oak  Point  band, 
ought  to  be  easily  ascertained. 

The  matter  is  returned  that  a  further  investigation  may  be  made  to 
ascertain  all  the  facts,  after  which  you  will  again  submit  the  matter 
with  your  opinion  as  to  her  rights  in  the  premises. 


APPLICATION  TO  EXTERr-INBEMNITY  SELECTION— SETTLEMENT 

CLAIM. 

Olson  et  al.  v.  Hagemann. 

No  rights  are  gained  by  the  tender  of  an  application  to  enter  lands  embraced  within 
a  pending  railroad  indemnity  selection^  made  under  the  mliugs  in  force,  nor  hy 
an  appeal  from  the  rejection  of  such  application. 

Where  an  order  of  the  General  Land  OfiQce  cancelling  a  list  of  railroad  indemnity 
selections  provides  that  no  disposal  of  the  lands  shall  be  made  until  pending 
applications  therefor  have  been  adjudicated,  and  a  hearing  is  subsequently 
directed  as  between  said  applicants,  at  which  they  appear,  they  will  not  be  held 
in  default,  as  to  the  timely  assertion  of  their  settlement  claims,  on  account  of  fail- 
ure to  make  application  to  enter  within  three  months  after  said  cancellation. 

Acting  Seci'etary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  August  24^  1899.  (F.  W.  0.) 

Sophia  Hagemann  and  Bheinhard  H.  Schindeldecker  have  appealed 
from  your  office  decision  of  August  6,  1898,  awarding  to  Stina  Olson 
the  right  to  make  entry  of  the  NW.  J,  Sec.  25,  T.  128  Iff.,  E.  47  W.,  St. 
Cloud  land  district,  Minnesota. 

This  tract  is  within  the  indemnity  limits  opposite  the  main  line  of  the 
St  Paul,  Minneapolis  and  Manitoba  Railway  and  was  selected  August 
12, 1890,  in  lieu  of  lands  lost  along  the  St.  Vincent  Extension  of  said 
railway* 
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By  your  office  decision  of  July  18, 1896,  said  selection  was  held  for 
cancellation,  the  basis  assigned  not  being  a  sufficient  one,  and  as  no 
appeal  was  taken  therefrom  by  the  railway  company,  the  selection  was 
ordered  canceled,  together  with  other  selections  having  a  like  status, 
by  your  office  decision  of  October  23, 1896.  In  cancelling  the  selections 
it  was  stated  that — 

A  lar^  portion  of  these  lands  have  been  applied  for  by  parties  claiming:  them 

under  the  settlement  laws No  disposal  of  these  lands  will  be  made  until 

the  above  claims  have  been  adjudicated  by  this  office. 

It  appears  that  at  the  date  of  the  cancellation  of  the  selection  cover- 
ing the  tract  in  question,  there  were  pending,  on  appeal  from  the  action 
of  the  local  officers  rejecting  the  same,  applications  by  Hagcmann, 
Schindeldecker  and  Olson  tendered  at  the  following  dates:  Hagemann, 
January  G,  1896  j  Schindeldecker,  October  5, 1896;  and  Olson,  October 
10,  1896. 

Following  the  cancellation  of  the  railway  selection,  to  wit,  on  Novem- 
ber 28, 1896,  your  office  directed  the  local  officers  to  order  a  hearing  in 
order  to  determine  the  priority  of  right  between  the  several  applicants. 
At  the  hearing  ordered  appearance  was  entered  by  all  parties,  but  no 
testimony  appears  to  have  been  offered  on  behalf  of  Hagemann.  Upon 
the  conclusion  of  the  hearing  the  local  officers  recommended  that  the 
application  by  Sophia  Hagemann  be  accepted,  as  it  was  prior  in  time 
to  the  applications  of  Schindeldecker  and  Olson,  which  recommenda- 
tion was  concurred  in  and  the  right  of  entry  was  awarded  to  Sophia 
Hagemann  by  your  office  decision  of  August  6, 1898,  as  before  stated, 
from  which  appeals  were  filed  by  both  Schindeldecker  and  Olson. 

The  question  as  to  the  effect  of  the  presentation  of  an  application  to 
enter  land  included  in  a  x>ending  selection  made  by  the  Manitoba  rail- 
way company  along  its  main  line  on  account  of  losses  along  its  St. 
Vincent  Extension  branch,  was  fully  considered  in  departmental  deci- 
sion of  May  9,  1899,  in  the  case  of  Falje  r.  Moe  ('J8  L.  D.,  371). 
Applying  the  ruliug  therein  made  to  the  facts  shown  by  the  record 
under  consideration,  it  must  be  held  that  neither  Hagemann,  Schindel- 
decker nor  Olson  gained  any  right  by  reason  of  the  tender  of  their 
several  applications  prior  to  the  cancellation  of  the  railroad  selection, 
nor  by  their  appeals  from  the  rejection  thereof.  The  rejection  of  said 
applications  should  have  been  affirmed  by  your  office,  and  any  applicant 
still  desiring  to  enter  the  land  should  have  made  application  therefor 
at  the  local  office  alter  the  land  was  freed  from  the  railroad  selection 
and  subjected  to  homestead  entry,  and  to  fully  protect  the  applicant 
in  any  claimed  rights  by  reason  of  his  settlement  upon  the  land  at  the 
time  of  cancellation  the  application  should  have  been  made  within 
three  months  after  the  cancellation,  the  time  when  the  settlement 
became  effective.  In  view,  however,  of  the  action  taken  by  your  office 
and  of  the  fact  that  these  parties  appeared  at  and  participated  in  the 
hearing  held  in  accordance  with  the  directions  given  by  your  office. 
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after  the  cancellation  of  the  railroad  selection,  they  will  not  be  held  in 
default  for  failing  to  apply  to  enter  the  land  within  the  prescribed  time 
after  the  cancellation. 

From  the  record  made  it  does  not  appear  that  Hagemann  ever  settled 
upon  or  made  any  improvements  apon  the  land  in  qaestion,  her  claim 
resting  alone  upon  the  tender  of  her  application,  as  before  stated,  on 
January  6, 1806,  long  prior  to  the  cancellation  of  the  railroad  selection. 
As  she  gained  nothing  by  reason  of  said  application,  further  considera- 
tion of  her  claim  is  unnecessary. 

Schindeldecker  and  Olson  each  claim  residence  upon  the  land  ante- 
dating the  caacellation  of  the  railroad  selection.  In  the  view  entertained 
by  your  office,  namely,  that  rights  were  acquired  by  the  tender  of  the 
applications  by  the  several  parties  prior  to  the  cancellation  of  the  rail- 
road selection,  it  was  not  necessary  to  consider  the  record  made  at  the 
hearing  in  so  far  as  it  relates  to  the  claims  of  Schindeldecker  and  Olson, 
based  upon  settlement  and  residence  on  the  land  antedating  the  can- 
cellation. That  view  being  erroneous,  the  record  is  herewith  returned 
for  your  further  consideration  and  decision  upon  the  relative  rights  of 
Schindeldecker  and  OLson  upon  the  showing  made  at  said  hearing. 


SCHOOL   GRANT— AI>.IUST>IENT-INI>K>INITY-CEUTIFICATION. 

BuTLEE  r.  State  of  California. 

It  is  the  nninber  of  townBhips,  or  fractional  townships,  within  a  State  that  deter- 
mines the  extent  or  measure  of  the  grant  for  school  pnriioses;  hence  when  it  is 
found  that  the  State  has  received  for  each  township  the  designated  sections,  or 
an  equal  quantity  in  lieu  thereof,  or  for  the  fractional  quantity  due,  no  mere 
irregularity  in  the  matter  of  adjustment  is  material  as  hetween  the  State  and 
the  United  States. 

By  the  certification  of  a  school  indemnity  selection  title  passes  to  the  State,  and  an 
order  thereafter  made,  hy  the  General  Land  Office,  cancelling  such  certification 
is  without  authority  and  void. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office., 
(W.  V.  D.)  August  24, 1899.  (E.  F.  B.) 

This  controversy  involves  the  riglit  to  the  NW.  \  NE.  i  and  E.  ^ 
NW.  i,  Sec.  22,  T.  10  N.,  R.  7  W.,  M.  D.  ]\r.,  San  Francisco,  California, 
which  is  claimed  by  the  State  of  California  under  its  application,  Hied 
January  22,  1S92,  to  select  it  as  indemnity  school  land  to  compensate 
the  deficiency  in  section  16,  T.  2  S.,  R.  32  W.,  S.  B.  M.,  being  part  of 
Santa  Rosa  Island,  a  confirmed  Mexican  grant.  It  is  also  claimed  by 
John  J.  Butler  under  his  application  filed  March  20, 1897,  to  enter  said 
land  as  a  homestead,  which  was  rejected  because  of  the  pending  State 
selection,  from  which  action  he  appealed. 

In  passing  upon  the  claims  of  said  parties  to  the  tracts  in  conti  o- 
versy,  your  office,  by  decision  of  October  19,  1897,  held  the  State's 
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selection  for  cancellation  upon  the  ground  that  it  had  theretofore 
received  by  approved  selections  on  account  of  said  township,  more 
land  than  was  necessary  to  comi)ensate  the  deficiency,  and  the  appli- 
cation of  Butler  to  make  homestead  entry  was  allowed. 

The  State  filed  a  motion  for  review,  alleging  error  in  said  decision 
and  also  upon  the  ground  of  newly  discovered  evidence,  in  this,  that 
upon  a  recent  calculation  by  the  surveyor  geueral  of  California,  based 
on  information  obtained  from  the  files  of  his  office,  it  is  shown  that 
sections  16  and  36,  are  entire  sections  of  640  acres  each,  existing  in 
place  within  the  limits  of  the  Mexican  grant  of  Santa  liosa  Island. 

Your  ofiBce,  by  decision  of  January  24,  1898,  denied  the  motion  and 
the  State  has  filed  an  appeal  from  said  decisions  of  October  19, 1897, 
and  January  24, 1898,  and  the  question  presented  is  whether  the  State 
is  entitled  to  any  indemnity  on  account  of  its  school  grant  for  losses  in 
said  township  2  S.,  32  W.,  either  to  compensate  for  deficiency  in  said 
township  or  in  lieu  of  lands  lost  in  place. 

This  township  is  within  the  limits  of  the  Mexican  grant  of  the  island 
of  Santa  Bosa,  which  was  confirmed  to  M.  O.  de  Jones,  and  the  exterior 
boundaries  of  which  were  thereafter  surveyed  and  the  survey  approved 
by  the  surveyor-general  June  19,  1862.  It  was  also  approved  by  your 
oflfice  October  3, 1871,  in  accordance  with  the  act  of  July  1, 1864  (13 
Stat.,  332). 

The  grant  to  the  State  of  California  of  the  sixteenth  and  thirty-sixth 
sections  for  school  purposes,  was  made  by  the  act  of  March  3,  1853  (10 
Stat.,  244),  which  authorized  the  selection  of  other  lands  agreeable  to 
the  provisions  of  the  act  of  May  20,  1826  (4  Stat.,  179),  where  said  sec- 
tions were  settled  upon  prior  to  survey,  reserved  for  public  uses  or 
taken  by  private  claims.  The  right  of  the  State  to  select  lands  for 
school  purposes  in  lieu  of  the  sixteenth  and  thirty-sixth  sections  con- 
ferred by  the  act  of  March  3, 1853,  was  construed  by  the  sixth  section 
of  the  act  of  July  23,  1866  (14  Stat.,  218),  to  extend  to  such  sections— 

as  were  settled  upou  prior  to  survey,  reserved  for  public  usee,  covered  by  grants 
made  under  Spanish  or  Mexican  authority,  or  by  other  private  claims,  or  where  such 
sections  would  be  so  covered  if  the  lines  of  the  public  surveys  were  extended  over 
such  lands,  which  shaU  be  determined  whenever  township  lines  shall  have  been 
extended  over  such  land,  and  in  case  of  Spanish  or  Mexican  grants,  when  the  final 
survey  of  such  grants  shall  have  been  made.  The  surveyor-general  for  the  State  of 
California  shall  fiimisb  the  State  authorities  with  lists  of  all  such  sections  so  covered, 
as  a  basis  of  selection,  such  selections  to  be  made  from  surveyed  lands,  and  within 
the  same  land  district  as  the  section  for  which  the  selection  is  made. 

The  territory  covered  by  the  survey  of  the  Santa  Rosa  private  laud 
claim,  as  shown  by  the  protraction  of  the  townshix)  lines  on  the  official 
plat  of  survey,  embraces  eigh*t  fractional  townships.  May  22, 1872,  the 
surveyor-general  of  California,  as  required  by  the  act  of  July  23,  1866, 
certified  to  the  State  of  California,  the  condition  of  sections  16  and  36 
embraced  within  the  limits  of  said  private  claim,  and  the  amount  of 
indemnity  it  was  entitled  to  by  reason  thereof. 
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In  township  2  S.,  B.  32  W.,  which  contains  the  alleged  basis  for  the 
selections  in  controversy,  section  36  is  shown  to  be  in  place,  and.  sec- 
tion 16  is  fractional  to  the  extent  of  180  acres.  The  surveyor-general 
therefore  certified  that  the  State  was  entitled  to  640  acres  for  section 
36  and  460  acres  for  section  16,  a  total  of  1,100  acres  for  said  township. 
This  township,  as  shown  by  the  protraction  of  the  township  lines  on  the 
official  plat  of  snrvey,  contains  less  than  one-half  but  more  than  one- 
quarter,  the  area  of  an  entire  township,  and,  under  the  rule  of  adjust- 
ment (section  2276,  B.  8.),  the  State  would  be  entitled  to  640  acres  if 
sections  16  and  36  were  both  wanting,  or  to  an  equal  acreage  to  com- 
pensate the  deficiency  if  sections  16  and  36  were  fractional  to  a  greater 
extent  than  640  acres.  But  as  section  36  is  in  place,  containing  the 
full  quantity  of  640  acres,  and  section  16  is  only  fractional  to  the  extent 
of  180  acres,  there  are  no  deficiencies  in  the  township  by  reason  of  its 
fractional  condition  and  therefore  the  right  of  selection  is  not  to  com- 
pensate a  deficiency  but  to  select  in  lieu  of  lands  lost  in  place  by  reason 
of  being  covered  by  a  Mexican  grant. 

The  records  of  your  office  show  that  the  State  has  received  1,126 
acres  of  land  in  lieu  of  sections  16  and  36  in  this  township,  which  have 
been  certified  to  it  upon  approved  selections  as  follows : 

List  1 :  San  Franoiaco  District ,  approved  January  6,  1868, 

Sec.16.— S.  i  SW.  i,  8, 15  N.,  16  W.,  R.  &  R.  858 80 

"    •«  — N.iNE.i,17, '*    "    "     "    "      "     "    80 

160 

Sec.36.— E.iSW.i,7,15N.,16W.,  R.&R.  857 80 

"    "      Loto  3  and  4, 7, 15  N.,  16  W.,  R.  &  R.,  857 70 

*«    "      SE.i,  7,/*    "    *'    "    **        "     ''    160 

"    "      N.i,  34,17"    17"    "         "796 820 

630 
List  26,  approved  April  18,  1873. 

Sec.  16.— NW.  i,  17, 15  N.,  16  VV.,  R.  &R.858 160 

List  4,  Los  Angeles  District, .approved  September  1, 1874. 
Sec.  36.— N.  \  NE.  i  SW.  i  NE.  i  and  NW.  i  8E.  i,  20, 10  8.,.3  W.,  R.  &  R.  240 160 

The  State  has  also  selected  the  N.  ^  NE.  J,  Sec.  30,  T.  17,  R.  10,  per 
list  B.  and  E.  1070,  Los  Angeles,  which  was  approved  to  it  upon  a  basis 
made  up  of  small  deficiencies  including  16  acres  of  said  section  16.  It 
has  therefore  received  upon  approved  lists  790  acres  for  said  section 
36,  and  336  acres  for  said  section  16,  making  a  total  of  1,126  acres  to 
compensate  for  a  loss  of  1,100. 

The  contention  of  the  State  is  that  as  the  records  of  your  office  show 

that  it  is  entitled  to  124  acres  to  compensate  for  the  loss  in  section  16, 

even  according  to  the  amount  certified  by  the  surveyor- general,  it  is  a 

valid  basis  for  the  selection  in  controversy.    This  contention  is  based 
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upon  the  following  grounds  wliicb  cover  substantially  the   several 
alleged  grounds  of  error ; 

1.  That  there  is  no  authority  to  charge  section  16  with  the  overplus 
of  lands  certified  on  account  of  section  3G. 

2.  That  there  is  no  authority  to  select  school  indemnity  and  approve 
such  selections  upon  the  basis  of  losses  in  a  township  as  a  whole,  but 
that  each  section  must  be  adjusted  according  to  its  own  loss. 

3.  That  StatB  selection  K.  and  K.  79G  appears  from  the  tract  book  of 
your  office  to  have  been  canceled  for  invalidity  and  was  not  certified  to 
the  State  on  the  basis  of  sections  16  and  36  of  T.  2  8.,  R.  32  W. 

The  first  and  second  grounds  above  set  forth  i)resent  the  controlling 
question  in  the  case,  and  that  is,  whether  the  Department  has  author- 
ity to  adjust  the  school  grant  with  reference  to  the  losses  in  a  town- 
ship, as  a  whole,  and  to  make  up  from  the  State  selections  a  clear  list 
and  upon  it  certify  to  the  State  the  indemnity  due  in  satisfaction  of 
the  loss  in  such  township. 

The  grant  of  lands  to  the  States  for  school  purposes  is  for  each  town- 
ship. It  is  the  number  of  townships  or  fractional  townships  within 
he  boundaries  of  the  State  that  determines  the  extent  or  measure  of 
the  grant,  and,  hence,  in  adjusting  the  grant  the  main  object  is  to 
determine  whether  the  State  has  received  for  each  township  the  desig- 
nated sections  or  an  equal  quantity  of  lands  in  lieu  thereof,  or  for  the 
fractional  quantity  due,  where  such  sections  are  wanting  or  are  frac- 
tional in  quantity.  When  this  is  accomplished  the  State  is  fully 
indemnified,  and  as  between  the  State  and  the  United  States  no  mere 
irregularity  in  the  adjustment  of  the  grant  will  be  allowed  to  control. 

It  is  contended  by  the  State  that  the  lands  were  not  certified  upon 
the  list  of  lands  as  selected  by  the  State.  That  is  true,  but  from  the 
State  lists  of  selections  the  Department  made  up  a  clear  list  omitting 
some  of  the  selections  from  list  No.  1,  which  were  afterwards  certified 
in  another  list.  It  is  also  true  that  the  Department  substituted  section 
36  for  section  16,  the  basis  designated  by  the  State  in  its  list  No.  796, 
but  there  was  no  adverse  claim  to  any  of  the  lands  selected  and  the 
State  in  18ti8  received  by  the  certification  and  approval  of  the  Depart- 
ment, the  absolute  title  to  all  the  lands  embraced  in  list  1,  without 
complaint.  While  the  certificate  to  the  State,  September  1,  1874,  of 
the  160  acres  selected  in  the  Los  Angeles  district  was  improperly 
credited  to  loss  in  section  36,  inasmuch  as  the  Department  had  already 
certified  to  the  State  630  acres  upon  the  basis  of  loss  in  that  section,  it 
was  a  mere  irregularity  that  no  one  could  take  advantage  of  but  an 
adverse  claimant  to  the  selected  tract,  since  the  records  showed  that 
the  State  was  entitled  to  that  amount  on  account  of  losses  in  the  town- 
ship. It  acquired  the  absolute  title  to  this  indemnity  by  the  certificate 
of  the  Department  and  no  rights  were  prejudiced  by  the  erroneous 
designation  of  the  bases.  Melvin  v.  California  (6  L.  D.,  702) ;  James 
Lynch  (7  L.  D.,  580) ;  State  of  California  (8  L.  D.,  307). 
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As  to  the  allegation  that  the  selection  of  320  acres  (NW.^,  34, 17-17), 
embraced  in  State  selection  796  and  certified  to  the  State  January  6, 
186d,  iu  list  No.  1,  was  canceled,  the  following  entry  appears  on  the 
tract  books: 

N.  ^  of  Sec.  a4, 17  N.,  17  W.,  320.00  (acres),  selected  by  State  February  21, 1667,  iu 
lieu  of  S.  i  of  16, 2  S.,  32  W.  (S.  B.),  R.  &>  R.  796.     'B,'  Canceled  Mareb  9, 1885. 

The  record  also  shows  that  your  office  addressed  a  letter  to  the  reg- 
ister and  receiver  at  San  Francisco,  California,  March  9, 1885,  noti- 
fying them  of  said  cancellation  and  directing  them  to  note  it  on  the 
records  of  their  office  and  advise  the  State  of  such  action.  The 
letter  states  that  this  selection  was  canceled  because  it  was  based  upon 
deficiencies  in  school  sections  which  had  been  satisfied  by  prior  selec- 
tions, but  it  does  not  appear  that  the  State  ever  took  any  action  look- 
ing to  the  reliuquishment  or  surrender  of  the  title  to  this  tract  and  it 
still  holds  the  title  to  the  same.  The  action  of  your  office  in  attempt- 
ing to  cancel  said  certification  was  without  authority  and  void.  Cali- 
fornia V.  Boddy  (9  L.  D.,  636);  Tonner  v.  O'Keill  (14  L.  D.,  317);  State 
of  Montana  (27  L.  D.,  474), 

The  State  also  claims  that  sections  16  and  36  of  T.  2  S.,  E.  32  W., 
are  full  sections  in  place  containing  640  acres,  as  will  be  seen  from  the 
certificate  of  W.  S.  Green,  then  surveyor-general  of  California,  who, 
wbile  in  office,  made  a  calculation  based  on  accurate  information  on 
file  in  that  office.  He  certifies  that  the  red  lines  shown  on  the  official 
plat  of  Santa  Kosa  Island  to  represent  the  township  liues,  were  never 
surveyed  but  were  merely  protracted  to  show  their  approximate  posi- 
tion and  were  not  located  upon  any  definite  data  to  be  found  iu  that 
office;  that  the  east  and  west  lines  are  about  20  chains  too  far  south, 
and  the  north  and  south  lines  about  115  chains  too  far  west;  and  that 
a  protraction  of  section  lines  in  said  township,  upon  the  correct  calcu- 
lation recently  made,  shown  upon  a  diagram  annexed  to  the  official 
plat,  shows  that  sections  16  and  36  are  entire  sections  of  610  acres 
each,  in  place  within  said  Mexican  grant. 

It  was  known  to  the  Department  when  tbe  grant  was  adjusted  that 
the  township  lines  were  extended  over  this  survey  by  protraction,  and 
that  is  the  manner  contemplated  by  tbe  act  of  July  23,  1866,  by  which 
it  is  to  be  determined  whether  such  sections  would  be  covered  by  pri- 
vate grants  over  which  the  public  surveys  were  not  to  be  extended. 
The  exterior  boundaries  of  this  grant  were  surveyed  in  1862,  In  1872 
tbe  surveyor-general,  under  authority  of  tbe  act  of  July  23, 1866,  deter- 
mined what  quantity  of  school  land  was  covered  by  such  grant  by  pro- 
tracting the  township  lines  upon  the  official  plat  of  survey.  The  effect 
of  the  change  in  the  protraction  of  the  township  lines  contended  for 
by  the  State  would  be  to  remove  the  north  and  south  lines  one  mile 
east,  which  would  show  all  of  section  16,  T.  2  S.,  K.  32  W.,  to  be  in 
place,  but  the  aggregate  quantity  of  indemnity  would  be  considerably 
diminished.    The  protraction  of  the  township  lines  upon  the  plat 


132  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

sabmitted  with  the  certificate  of  the  ex-surveyor-general,  shows  no  part 
of  section  16^  T.  2  S.,  30  W.,  to  be  in  pla<5e  and  only  a  small  fraction  of 
Sec.  36.  As  the  lines  are  protracted  upon  the  official  plat,  all  of  sec- 
tion 36  of  this  township  and  about  one-half  of  section  16,  is  in  place. 
For  this  township  the  surveyor  general  certified  that  the  State  was 
entitled  to  960  acres  and  this  quantity  of  land  has  been  received  by 
the  State  for  this  townsbip  upon  approved  selections. 

The  adjustment  of  the  grant  to  the  State  to  compensate  for  losses 
within  said  private  claim  was  made  under  the  laws  in  force  prior  to  the 
act  of  February  28, 1891,  amending  sections  2275  and  2276  Revised 
Statutes;  but  said  amendatory  act  does  not  afiTect  the  questions  pre- 
sented herein,  inasmuch  as  the  State  has  received  all  the  land  it  would 
be  entitled  to  even  if  provisions  similar  to  section  2275  had  been  in 
force  at  the  time  of  said  adjustment. 

Your  decision  is  affirmed. 


CEDED  CHIPPETVA  LANDS— ALLOTMENT. 

Habold  Bobup. 

The  special  provisions  of  the  act  of  Janaary  14, 1889,  for  the  disposition  of  the  ceded 
Chippewa  lands,  take  them  ont  of  the  class  of  lands  subject  to  aUotmeut  under 
section  i,  act  of  February  8,  1887. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  Augugt  25,  1899.  ( W.  0.  P.) 

July  2, 1898,  Harold  Borup  made  Indian  allotment  application  for 
the  N.  i  of  the  NB.  i  of  Sec.  16,  and  the  N.  J  of  the  NW.  J  of  Sec.  15, 
T.  145  N.,  R.  31  W.,  St.  Cloud,  Minnesota,  land  district.  This  applica- 
tion was  made  under  the  fourth  section  of  the  act  of  February  8, 1887 
(24  Stat.,  388),  by  Borup,  as  a  Chippewa  Indian  not  residing  upon  any 
reservation. 

By  your  office  decision  of  October  22, 1898,  the  application  was  held 
for  cancellation  because  Borup  had  formerly  applied  for  other  lands, 
which  it  is  said  would  have  exhausted  any  rights  he  may  have  had 
under  said  act,  and  for  the  further  reason  that  this  Department  had 
held,  in  a  decision  of  June  6, 1898,  that  Borup  was  not  entitled  to  any 
benefit  under  the  fourth  section  of  said  act.  Borup  was  advised  that 
he  would  be  allowed  sixty  days  to  apply  for  a  hearing  to  show  cause 
why  his  application  should  be  sustained,  fie  asked  for  a  hearing,  %a^ 
porting  the  request  by  his  own  and  other  affidavits ;  but  this  was  denied 
on  the  ground  that  his  statement  that  he  is  the  son  of  a  marriage 
between  a  white  man  and  an  Indian  woman  fixes  his  status  as  a  white 
and  shows  that  he  is  not  entitled  to  an  allotment.  Borup  appealed  to 
this  Department. 
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This  applicant,  in  1888,  asked  for  an  allotment  of  certain  nnsnrveyed 
lauds  in  sections  22,  23,  and  2G,  T.  29  N.,  B.  23  W.,  Minnesota  That 
application,  with  others,  was  submitted  to  this  Department  in  1890, 
with  request  for  an  opinion  as  to  the  rights  of  these  parties  to  receive 
allotments,  it  being  stated  that  the  land  applied  for  was  not  subject  to 
selection.  This  decision  was  not  made  until  June  6, 1898,  when  it  was 
held,  in  a  letter  to  the  Commissioner  of  Indian  Aitairs,  that  Harold 
Bornp,  among  others,  was  not  entitled  to  an  allotment.  The  applica- 
tion now  ander  consideration  was  filed  after  that. 

The  former  application  was  for  lands  not  subject  thereto,  and  hence 
would  not  exhaust  any  right  he  may  have  had  under  said  act  or  con- 
stitute a  bar  to  the  selection  of  other  lands,  and  your  office  decision 
holding  it  did  exhaust  his  right  was  to  that  extent  in  error. 

It  is  found  that  the  land  now  applied  for  is  within  the  Chippewa 
Indian  reservation  and  was  a  part  of  the  lands  ceded  by  the  Chippewa 
Indians  auder  the  act  of  January  14,  1889  (25  Stat.,  642),  and  that  part 
of  it  in  section  15  has  been  examined,  appraised  and  ordered  sold  as 
'^pine  lands"  under  the  provisions  of  said  act.  It  is  held  that  the 
lands  thus  ceded,  which  were  to  be  disposed  of  for  the  benefit  of  the 
Indians,  are  not  of  the  class  of  lands  subject  to  selection  as  allotments 
under  the  fourth  section  of  the  act  of  1887.  (Onab  Ogamaybeck,  26 
L.  D.,  275.)  The  application  under  consideration  must  be  rejected 
without  regard  to  the  applicant's  qualifications,  and  hence  the  hearing 
asked  for  could  avail  him  nothing  in  connection  with  this  application. 
Inasmacli  as  a  part  of  the  lands  involved  have  been  ordered  sold  at 
public  sale,  it  is  important  that  all  claims  thereto  now  x>ending  should 
be  disposed  of  without  delay. 

For  the  reasons  herein  given  your  action  holding  said  application  for 
cancellation  and  refusing  to  order  a  hearing  is  affirmed. 


DESERT  LAND  ENTRY-WATER  RIGHT. 

Instructions. 

The  act  of  March  3, 1877,  provides  that  the  water  right  of  a  desert  land  entry  man 
shall  depend  upon  prior  appropriation,  and  evidence  which  satisfactorily  estah- 
lishes  the  fact  that  the  entrynian  has  thus  acquired  and  possesses  an  undoubted 
.    right  to  the  requisite  supply  of  water,  is  sufficient. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  August  25,  1899.  (W.  C.  P.) 

In  your  office  letter  of  July  25, 1899,  it  is  said  that  it  lias  been  the 
practice  to  require  desert  land  entrymen  to  show  by  a  certificate  from 
the  proper  officer,  or  by  other  competent  testimony,  that  the  water 
used  by  them  for  irrigation  was  properly  appropriated  under  the  laws 
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of  the  State  or  Territory  where  the  land  is  sitnated,  and  a  recent  deci- 
sion of  this  Department  (A.  W.  Lindsey,  28  L.  D.,  512)  is  referred  to 
as  opposed  to  this  view,  and  quoted  from  as  follows: 

Inasmach  as  a  desert  entryman  is  protected  in  a  water  right  acquired  by  appro- 
priation under  the  desert  land  act,  it  is  unnecessary  to  determine  whether  snoh 
entryman  would  be  protected  under  section  2339  Revised  Statutes  and  the  laws  and 
the  decisions  of  the  supreme  court  of  the  State  of  Oregon. 

Following  and  in  reference  to  this  quotation  it  is  said : 

This  language  would  seem  to  imply  that  the  right  to  appropriate  water  is  prima* 
rily  given  by  said  act  of  Congress  independent  of  State  laws,  and  that  when  it  has 
been  so  appropriated  it  is  ''unnecessary  to  determine''  whether  it  has  been  appro- 
priated under  the  State  laws  or  not. 

If  this  literal  interpretation  is  to  be  taken  as  a  departmental  ultimatum  on  this 
subject  it  necessitates  an  alteration  in  the  practice  of  this  office,  as  it  has  heretofore 
held  that  evidence  of  a  compliance  with  the  requirements  of  the  State  or  Territorial 
laws  relative  to  the  appropriation  of  water  for  irrigation  purposes  was  all  that  was 
necessary. 

The  decision  to  which  attention  is  called  is  subject  to  criticism.  Not- 
withstanding the  language  there  employed,  it  was  not  intended  to  say 
that  the  act  of  March  3,  1877  (10  Stat,,  377),  gives  a  right  to  appropri- 
ate water  independently  of  State  or  Territorial  laws,  customs  and 
decisions,  or  that  a  certificate  from  the  proper  officer  of  a  State  or  Ter- 
ritory that  the  water  bad  been  properly  appropriated  would  not  be 
accepted  as  evidence  of  a  prior  appropriation,  or  to  lay  down  any  abso- 
lute rule  upon  the  subject.  The  decision  of  your  office  in  that  case 
requiring  the  entryman  to  produce  a  certificate  from  an  officer  of  the 
State  that  the  water  bad  been  properly  appropriated  was  clearly  wrong, 
since  no  officer  of  that  State  was  authorized  to  give  such  a  certificate. 
By  the  decisions  of  the  supreme  court  of  that  State  the  right  to  divert 
water  from  a  natural  stream  and  to  itppropriate  it  to  beneficial  uses 
had  been  fully  recognized  and  acknowledged  (Kaylor  i\  Campbell,  13 
Ore.,  596;  Low  r.  Eizor,  37  Pac.  Rep.,  82;  Nevjida  Ditch  Co.  v.  Bennett 
et  al.,  45  Pac.  Rep.,  472;  Smyth  v.  Neal,  49  Pao.  Rep.,  850),  and  hence 
it  was  not  necessary  to  consider  whether  the  right  to  appropriate  the 
water  could  be  rested  solely  upon  the  act  of  Congress  of  March  3, 1877, 
That  case  demonstrates  the  infeasibility  of  adopting  or  attempting  to 
adhere  to  any  absolute  rule  upon  the  subject. 

The  act  declares  that  the  right  to  the  water  to  irrigate  the  land 
intended  to  be  reclaimed  shall  depend  upon  prior  appropriation,  and 
evidence  which  satisfactorily  establishes  the  fact  that  an  entryman  has, 
through  prior  appropriation  by  himself  or  others  through  whom  he 
claims,  acquired  and  possesses  an  undoubted  right  to  title  to  a  suffi- 
cient supply  of  water  to  irrigate  the  land  claimed  by  him,  should  be 
accepted. 
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RAILROAD  GRANT-IXDEMXITY  SELECTIOX-FORFEITURE. 

Smead  V.  Southern  Pacific  E.  E.  Co. 

The  Soathern  Pacific  R.  R.  Co.  is  not  eutitled  to  make  iDdemnity  selections,  on 
account  of  its  branch  line,  within  the  forfeited  indemnity-limits  of  the  grant  to 
the  Atlantic  and  Pacific. 

The  departmental  decision  herein  of  November  22, 1895, 21  L.  D.,  432,  vacated. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  August  25^  1899.  (J.  L.  MeC.) 

The  laud  in  controversy  in  this  case  is  the  NE.  ^  of  Sec.  15,  T.  18  N., 
E.  17  W.y  Los  Angeles  land  district,  California. 

It  lies  within  the  common  indemnity  limits  of  the  grant  made  by  the 
act  of  July  27, 1866  (14  Stat.,  292),  to  the  Atlantic  and  Pacific  Eailroad 
Company,  and  that  of  March  3,  1871  (16  Stat.,  573),  to  the  Southern 
Pacific  Bailroad  Company  branch  line. 

The  latter  company  selected  the  tract  on  account  of  its  branch  line, 
on  January  16, 1885,  but  at  that  time  failed  to  specify  the  loss  for  which 
said  selection  was  made;  on  October  14, 1887,  it  designated  the  S.  ^  of 
Sec.  29,  T.  4  N,,  R.  18  W.,  as  the  basis  for  its  selection  of  the  ^.  ^  of 
said  Sec.  15;  and  on  November  28, 1888,  it  substituted  for  this  the  S.  J 
of  Sec.  29,  T.  1  ^.,  E.  14  W.,  as  the  basis. 

On  December  10, 1889,  Elihu  Smead  applied  to  make  homestead  entry 
of  the  tract  in  controversy.  His  application  was  rejected  because  of 
the  prior  selection  thereof  by  the  company.  He  appealed  to  your 
office;  and  upon  its  decision  of  August  1,  1894,  adverse  to  him,  he 
appealed  to  the  Department.  He  directed  attention  to  the  fact  that 
the  basis  of  tlie  indemnity  chiimed — the  S.  ^  of  Sec.  20,  T.  1  N.,  R. 
14  W.— is  embraced  in  a  Mexican  grant  (Mission  de  San  Fernando, 
lot  373),  and  was  patented  January  8, 1873;  and  contended  that  said 
land  never  was  government  land  belonging  to  the  United  States,  and 
therefore  the  company  is  not  entitled  to  indemnity  therefor. 

The  Department,  by  decision  of  November  22,  1895,  held  that  the 
company  was  entitled  to  indemnity  for  the  loss  of  said  tract,  and 
affirmed  the  decision  of  your  office  rejecting  Smead's  application  to 
make  homestead  entry  of  the  same.  (Smead  v.  Southern  Pacific  K.  E. 
Co.  (21  L.  D.,  432). 

Subsequently  to  the  rendition  of  said  decision,  but  prior  to  its  pro- 
mulgation, the  attention  of  the  Department  was  called  to  the  fact  that 
a  suit  was  pending  in  the  United  States  circuit  court  for  California  to 
determine  the  rights  of  the  Southern  Pacific  Eailroad  Company  to 
lands  claimed  by  it  under  the  grant  for  its  branch  line,  but  within  the 
place  and  indemnity  limits  of  the  forfeited  grant  of  the  Atlantic  and 
Pacific  Bailroad  Company;  and  thereupon  said  decision  was  recalled 
for  further  consideration  and  the  papers  in  the  case  informally  returned 
to  the  Department. 
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Said  sait  pendiug  before  the  United'  States  circuit  court  for  Califor- 
nia, having  been  decided  adversely  to  the  Southern  Pacific  Eailroad 
Company,  was  appealed  to  the  United  States  Supreme  Court,  which 
rendered  decision  therein  October  18, 1897  (Southern  Pacific  Railroad 
Co.  r.  The  United  States,  168  U.  S.,  1),  holding  that  upon  the  passage 
of  the  act  of  July  6, 188(3  (24  Stat.,  123),  forfeiting  the  grant  of  lands  to 
the  Atlantic  and  Pacific  Railroad  Company,  such  lands  became  the 
property  of  the  United  States,  without  the  Southern  Pacific  K^ilroad 
Company  having  acquired  any  interest  therein  that  affected  the  own- 
ership of  the  United  States,  or  that  would  prevent  Congress  from 
restoring  such  lauds  to  the  public  domain  to  be  disposed  of  by  the 
United  States  as  it  might  see  proper. 

Thereupon  the  Department,  by  letters  of  January  18  and  28,  1898 
(26  L.  D.,  48  and  97),  directed  that  the  restoration  to  entry  of  the  lands 
which  it  had  ordered  to  be  restored  by  departmental  letter  of  July  15, 
1893  (but  which  had  been  suspended  by  departmental  letter  of  Novem- 
ber 8, 1893,  because  of  the  pendency  of  the  suit  above  mentioned), 
should  be  proceeded  with.  On  April  15, 1898  (26  L.  D.,  697),  instruc- 
tions were  issued  to  the  local  officers  at  Los  Angeles,  California,  relative 
to  the  proper  manner  of  carrying  into  effect  said  order  of  restoration. 
With  said  instructions  was  transmitted  a  diagram  showing  the  limits 
of  the  said  grants  as  they  overlap  the  lands  to  be  restored,  and  in 
explanation  thereof  it  was  said  that — 

under  the  decision  of  the  court  the  restoration  will  embrace  all  the  public  lands 
within  the  thirty  (30)  mile  limits  of  the  forfeited  Atlantic  and  Pacific  grant  to  the 
extent  it  is  overlapped  by  the  Southern  Paciiic  branch  line  grant  (both  twenty  and 
thirty  mile  limits)  outside  the  twenty  mile  primary  limits  of  the  Southern  Pacific 
main  line  grant,  and  also  the  tracts  above  described  within  the  latter  limits  as  being 
involved  in  the  suit  recently  decided,  with  the  exceptions  noted. 

The  lands  outside  the  primary  limits  of  the  Southern  Pacific  main  line  grant,  and 
within  the  limits  of  its  branch  line  grant,  are  of  four  classes,  as  follows:  Lauds 
within  the  common  granted  limits  of  the  Atlantic  and  Pacific  grant  and  the  South- 
ern Pacific  grant  of  1871;  lands  within  the  granted  limits  of  said  Southern  Pacific 
grant  and  the  indemnity  limits  of  the  Atlantic  and  Pacific  grant;  lands  within  the 
granted  limits  of  the  Atlantic  and  Pacific  grant  and  within  the  indemnity  limits  of 
the  Southern  Pacific;  and  lands  within  the  common  indemnity  limits  of  both  grants. 
The  San  Gabriel  reservation  is  noted  on  the  diagram  and  colored  pink. 

All  applications  to  select,  and  all  selections,  by  the  Southern  Pacific  Railroad 
Company  on  account  of  its  brancli  line,  of  the  lands  to  be  restored,  are  rejected  and 
canceled,  respectively;  and  you  will  so  note  upon  your  records. 

The  lands  referred  to  as  being  excepted  from  restoration  are  the 
lands  involved  in  the  suit  decided  by  the  United  States  snprenie  conrt 
(168  U,  S.,  1,  supra),  which  were  claimed  by  defendants  in  that  suit 
other  than  the  Sonthern  Pacific  Eailroad  Company,  and  the  trustees  of 
a  certain  mortgage  executed  by  that  company,  and  the  lands  lying 
within  the  San  Gabriel  timber-land  reserve,  all  of  which  are  specifically 
noted  in  said  instructions. 

The  land  here  in  controversy,  being  situated  within  the  common 
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indemnity  limits  of  the  grant  to  the  Atlantic  and  Pacific  Company  and 
that  to  tbe  Southern  Pacific  Company  branch  line,  and  not  within  the 
exceptions  referred  to,  are  within  the  said  instructions  as  a  part  of 
the  restored  lands.  The  departmental  decision  of  November  22,  1895, 
holding  intact  the  company's  selection  of  the  same,  was  therefore 
erroneous,  and  is  hereby  set  aside  and  vacated;  your  office  decision  of 
Angust  1,  1894,  is  reversed;  and  appropriate  action  will  be  taken  upon 
Smead's  application  in  accordance  with  this  decision. 


MINTTNG  CLAIM-PLACEB  ADArERSE-JITDlCIAL  AWABD. 

Clipper  Mining  Co.  v.  Searl  et  al. 

A  Jndgmeiit  of  a  court  iii  adverse  proceodinj^s  instituted  by  a  placer  claimant,  as 
against  a  lode  applicant,  wherein  tbe  adverse  claimant  is  awarded  tbe  possession 
of  tbe  land  in  controversy,  forms  no  basis  for  a  lode  entry  by  such  adverse 
claimant,  wbere^in  tbe  adverse  claim  filed  in  tbe  local  office  and  set  forth  in  tbe 
pleadings  of  the  adverse  suit,  said  claimant  rests  his  right  to  tbe  land  in  con- 
troversy solely  on  his  alleged  placer  claim,  and  asserts  that  there  are  no  known 
lodes  or  veins  tberein. 

Tbe  adverse  claim  in  such  case,  and  tbe  judgment  thereon,  will  not  be  disregarded 
on  the  ground  that  the  land  in  controversy,  by  previous  decisiou  of  the  Depart- 
ment ha«  been  held  to  contain  no  placer  deposits,  where  said  adverse  claim  has 
been  recognized  by  departmental  decision,  and  sustained  by  the  trial  court,  and 
the  matter  is  pending  on  proceedings  in  error  in  which  a  supersedeas  has  been 
allowed. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W,  V.  D.)  August  25,  1S99.  (G.  B.  G.) 

This  ca^e  involves  that  portion  of  the  so-called  Searl  placer  mining 
claim  in  the  Leadville,  Colorado,  land  district,  which  is  embraced  in 
the  so-called  Capital,  Congress,  Clipper  and  Castle  lode  mining  claims. 
The  land  covered  by  this  placer  claim  has  been  the  subject  of  depart- 
mental consideration  on  several  occasions :  (7  Copp's  L.  O.,  36;  11  L.  D., 
441;  22  Li.  I>.,  527).  So  far  as  is  material  to  the  present  inquiry,  the 
facts  are  brief  y  as  follows: 

Septenaber  1, 1893,  the  Clipper  Mining  Company  made  application 
for  patent  for  the  Capital,  Congress,  Clipper  and  Castle  claims,  at 
the  Leadville,  Colorado,  land  office,  the  claims  being  described  in  the 
application  as  containing  veins  or  lodes  bearing  silver. 

October  28, 1893,  and  within  the  period  of  publication  of  notice  of 
said  application,  A.  D.  Searl  and  others  filed  in  the  local  office  an 
adverse  claim  against  the  Clipper  Company's  application,  alleging  that 
the  adverse  claimants  were  the  owners  of  the  Searl  placer  mining 
claim;  that  said  placer  claim  was  the  prior  claim  in  the  point  of  time 
of  location  and  embraced  a  portion  of  the  area  included  in  said  lode 
claims;  that  the  adverse  claimants  and  their  grantors  had  been  con- 
tinuously in  the  i>ossession  of  the  placer  claim  since  the  location 
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thereof;  that  they  had  complied  with  all  requirements  of  the  mitiing 
laws,  customs  and  rules;  that  neither  the  Clipper  Company  nor  those 
under  whom  it  claims  had  discovered  any  vein  or  lode  bearing  mineral 
within  the  placer  claim ;  and  that  the  adverse  claimants  were  entitled 
to  the  area  in  controversy.  The  adverse  claim  contained  no  statement 
that  there  were  any  veins  or  lodes  within  the  limits  of  the  placer  claim 
or  that  th'e  adverse  claimants  were  claiming  any  known  veins  or  lodes 
thereiu. 

Within  the  time  prescribed  therefor  the  adverse  claimants  brought 
suit  in  the  district  court  of  Lake  County,  Colorado,  against  the  Clip- 
per Company  to  establish  their  adverse  claim.  In  their  pleadings  in 
that  suit  the  adverse  claimants  rested  their  right  to  the  land  in  contro- 
versy upon  the  location  and  continued  maintenance  of  said  placer  min- 
ing claim,  asserted  that  the  Clipper  Company  had  wrongfully  withheld 
from  them  the  possession  of  the  area  in  conflict  since  November  25, 
1890,  and  denied  the  existence  of  any  known  veins  or  lodes  within  that 
area  at  the  time  of  the  bringing  of  the  suit.  April  28,  1898,  a  judg- 
ment was  rendered  in  the  suit,  finding  and  adjudging  that  the  adverse 
claimants  wiere  entitled  to  the  possession  of  the  land  in  controversy. 
This  land  was  described  in  the  judgment  as  follows: 

That  portion  of  the  placer  cluim  called  The  Searl  placer  claim^  sitaate  in  the 
California  mining  district,  county  of  Lake  and  State  of  Colorado,  bounded  and 
described  as  follows :  Begiuning  at  coroer  No.  2,  U.  S.  survey  No.  6965,  thence  "A"  S. 
81°  36'  W. 490.9  feet;  thence  ''B"  S.  8^  30'  E.  100  feet;  thence  "C"  8.71^*  26'  27"  E. 
61  feet;  thence  '^D"  s.  81-  36'  \V.  13.58  feet;  thence  "E"  N.  69°  51'  W.  178.12  feet; 
thence  "F"S.  75^  35'  W.  144.2  feet;  thence  "  G  "  S.  81°  36'  \V.23.7feet;  thence"H" 
N.77°  W.  135.6  feet;  thenoe  "T'  N.  8°  24'  W.58.8  feet;  thence  "J"  S.  81°  36'  W.  150 
feet;  thence  ''K"  N.  77°  \V.  161  feet;  thence  *'h"  N.  8°  24'  W.  1441.2  feet;  thence 
''M"  N.81°  36'  E.300  feet;  thence  "X"  S.8°"24'  E.  108.3  feet;  thence  **0"  N.1?l°  36' 
E.300  feet;  thence  "P"  S.  8°  2i'  E.  70.1  feet;  thence  "Q"  N.  81°  36'  E.  264.4  feet; 
thence  "R"  S.50°  30'  E.  52.3  feet;  thence  "S''  S.8-  24'  E.  142.3  feet;  thence  "T"  S. 
81°  30'  W.  132  feet;  thence  ''U"  8.  50^  E.  199  feet;  thence  "  V"  8.  8°  24'  E.  168.63 
feet;  thence  *' W"  N.81^  36'  E.  150  feet;  thence  ^'X"  S.50°  E. 225.9  feet;  thence*' Y" 
S.  8-  24'  E.  703.87  feet  to  place  of  beginniug;  comprising  35.59  acres  more  or  less. 

August  4,  189S,  this  judgment  being  in  full  force  and  not  having 
been  superseded  or  vacated  by  any  jippellate  or  other  proceeding,  the 
adverse  claimants  filed  in  the  local  office  a  certified  copy  thereof, 
accompanied  by  the  following  application  in  writing,  subscribed  by 
them  or  in  their  behalf: 

APPLICATION  TO   PUKCHASE. 

To  the  Register  and  Receiver,  United  States  Land  Office  at  LeadriUe,  Colorado. 

The  undersigned,  claimants  under  the  provisions  of  the  Revised  Statutes,  Chapter 
Six,  Title  Thirty-two,  and  legislation  supplemental  thereto,  hereby  apply  to  pur- 
chase that  mining  claim  known  as  the  Capitol,  Cli])per,  Congress  and  Castle  lode 
raining  claim,  section  24,  in  township  No.  9  south  of  range  No.  80  west  j5th  principal 
meridian,  designated  as  lot  No.  6965,  said  lot  No.  0965  exteudiug  872.77  feet  in  length 
on  the  said  Capitol  lode;  1500  feet  in  length  on  the  Clipper  lode;  1500  feet  in  length 
on  the  Congress  lode,  and  1500  feet  on  the  Castle  lode.    Said  claim  being  the  amonnts 
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recovered  by  the  said  claimants  as  a  part  of  the  Searl  placer  in  an  adverse  suit  filed 
hy  said  claimants  against  The  Clipper  Mining  Company^  as  suit  No.  4580,  in  the  dis- 
trict court  of  Lake  county,  Colorado  on  Novemher  23rd,  1893;  jadgment  for  said 
tract  being  recovered  on  the  28th  day  of  April,  1898;  snid  claim  being  described  by 
metee  and  bounds  as  follows,  as  shown  by  the  adverse  plat  on  file  in  this  proceeding : 

Beginning  at  corner  No.  2,  U.  S.  survey  No.  6965,  thence  course  "A''  8.81°  36'  W. 
409.9  feet;  thence  course  "  B  "  S.  8°  30' E.  100  feet ;  thence  course  ''C"  S.  71^26' 27'' 
E.61  feet;  thence  course  "D"  S.81^  36'  W.  13.58  feet;  thence  course  "E"  N.69o  51' 
W.  178.12  feet;  thence  course  '*F"  S.75'^  35'  W.  144.2  foet;  thence  course  **G"  S.81o 
36'  W.23.7  feet;  thence  course  "H"  N.  77°  W.  135.6  feet;  thence  course  ''I"  N.8'^  24' 
W.58.8  feet;  thence  course  "J  "  S.  81°  36'  W.  150  feet;  thence  "K"  N.  71°  W.  161  feet; 
thence  course  "L''  N.8o  24'  W.  1441.2  feet;  thence  course  "M^'  S.81^  36'  E.  300  feet; 
thence  course  "N"  S.8<^  24'  E.  108.3  feet;  thence  course  "O"  8.8F  36'  E.300  feet; 
thence  course  "P"  8.8°  24'  E.70.1  ft;  thence  course  "Q"  8.81°  36'  E. 264.4  feet; 
thence  course  "R"S. 50^30'  E.52.3  feet;  thence  course  "S"S.80  24'  E.  142.3  feet; 
thence  course  "T"  8. 81°  30'  W.  132  feet;  thence  course  "U"  S.  d(P  E.  lJi9  feet;  thence 
course  **  V"  S.  SP  24'  E.  168.63  feet;  thence  course  '*W  N.  81^  36'  E.  150  feet;  thence 
course  "X"  S.  50^  E.  225.9  feet;  thence  course  "  Y*'  8. 8°  24'  E.  703.87  feet  to  the  place 
of  beginning. 

The  area  herein  applied  for  constitutes  the  entire  area  applied  for  by  the  said 
Clipper  Mining  Company,  as  the  Capitol,  Clipper,  Congress  and  Castle  lodes,  all  of 
which  was  recovered  by  these  the  claimants  in  the  said  suit  4580,  as  shown  by  the 
certified  transcript  of  the  said  judgment  therein  filed  herewith. 

This  application  is  made  without  prejudice  to  the  rights  of  these  claimants  to 
apply  for  and  enter  the  remainder  of  their  said  Searl  Placer  Mining  Claim  not  cov- 
ered by  the  said  Capitol^  Clipper  and  Castle  lodes.  Said  lode  mining  claim  embrac- 
ing 35.59  acres  in  the  California  mining  district,  in  the  county  of  Lake  and  State  of 
Colorado,  as  shown  by  the  survey  tliereof,  and  hereby  agree  to  pay  therefor  one 
hundred  and  eighty  ($180.00)  dollars,  being  the  legal  price  thereof. 

Dated  August  4th,  1898. 

The  adverse  claimants  then  paid  for  the  land  in  controversy  the  price 
fixed  by  law  for  lode  claims,  receiving  the  receiver's  receipt  therefor, 
and  made  entry  of  said  laud  as  lode  mining  claims,  under  the  names 
designated  in  the  Clipper  company's  application,  receiving  a  certificate 
of  final  entry  from  the  register.  The  whole  proceedings  with  the  certi- 
fied copy  of  said  judgment  were  then  certified  or  transmitted  to  your 
office  as  required  by  section  2326  of  the  Eevised  Statutes,  where  they 
were  met  by  a  protest  filed  by  the  Clipper  company  against  said  entry 
and  against  the  issuance  of  patent  thereon. 

Your  office  decision  of  December  20,  1898,  considered  these  entry 
proceedings  and  held  that  in  the  adverse  claim  filed  in  the  local  office 
and  in  their  pleadings  in  the  adverse  suit  the  adverse  claimants  rested 
their  right  to  the  "land  in  controversy  solely  upon  their  alleged  placer 
claim  and  asserted  that  there  were  no  known  veins  or  lodes  therein; 
that  the  judgment  in  the  adverse  suit  awarded  said  land  to  them  as  a 
part  of  said  placer  claim  and  not  otherwise;  that  such  judgment  did 
not  establish  in  them  any  right  to  make  a  lode  entry  or  receive  a  lode 
patent  and  that  the  lode  entry  should  be  canceled  as  wholly  unauthor- 
ized. From  this  decision  Searl  and  his  associates,  the  adverse  claim- 
ants, have  appealed  to  the  Department. 
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The  decision  of  yoar  office  was  clearly  correct  and  is  therefore 
affirmed. 

The  Clipper  company  contends  that  the  land  in  controversy  does  not 
contain  any  placer  mineral  deposits  and  was  so  held  by  this  Depart- 
ment in  its  decision  of  November  13,  1890  (11  L.  D.,  441),  and  that 
therefore  no  placer  patent  can  be  issued  to  Searl  and  his  associates 
under  their  judgment.  It  is  a  sufficient  answer  to  this  to  say  that  no 
request  for  the  issuance  of  a  placer  patent  under  said  judgment  has 
been  made,  and  until  that  is  done  there  will  be  no  occasion  to  deter- 
mine the  rights  of  Searl  and  his  associates  to  such  a  patent. 

The  Clipper  company  also  asks,  because  of  the  departmental  decision 
of  November  13, 1890,  holding  that  the  land  in  controversy  contains  no 
placer  mineral  deposits,  that  the  adverse  claim  of  Searl  and  his  asso- 
ciates and  the  judgment  sustaining  the  same  be  disregarded  and  the 
land  be  patented  to  the  company  as  lode  mining  claims  under  its  appli- 
cation first  above  recited.  Eecognition  having  been  given  to  said 
adverse  claim  by  departmental  decision  of  May  13, 1896  (22  L.  D.,527), 
the  correctness  of  which  is  not  now  considered,  and  the  adverse  claim 
having  been  sustained  by  the  judgment  rendered  in  the  adverse  suit, 
and  the  matter  having  been  taken  to,  and  being  now  pending  in,  the 
supreme  court  of  Colorado  upon  proceedings  in  error  in  which  a  super- 
sedeas was  allowed  March  7, 1899,  the  Department  will  not  give  further 
consideration  to  any  claimed  rights  of  the  Clipper  company  until  the 
matter  is  finally  determined  by  the  courts. 


Julia  E.  Myers. 

Motion  for  review  of  departmental  decision  of  May  22, 1899, 28  L.  D, 
393,  denied  by  Secretary  Hitchcock,  August  28, 1899. 


Vaca  v.  Petersen. 

Motion  for  review  of  departmental  decision  of  June  14, 1899, 28  L.  D., 
510,  denied  by  Secretary  Hitchcock,  August  28, 1899. 


PRACTICE-APPEAL-MODIFICATION  OF  RULES. 

Whiting  et  al.  v.  Jeff  Davis  Mmma  Co, 

The  Qeneral  Land  Office^  after  an  appeal  from  its  decision  in  a  case,  is  without 
authority  therein  to  grant  an  extension  of  time  for  filing  arguriieut,  or  otherwise 
modify  the  Rules  of  Practice  with  respect  to  the  proceedings  on  appeal. 

Secretary  Hitchcock  to  the  Commissioner  of  the  Oeneral  Land  Office^ 
(W.  V.  D.)  August  28,  1899,  (E,  B.,  Jr.) 

It  appears  that  on  July  11, 1899,  while  the  above  entitled  ease  was 
pending  before  the  Department  on  appeal  from  your  decision  of  March 
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20, 1899,  dismissing  the  protest  of  C.  K.  Whiting  et  al,  against  the  appli- 
cation of  the  Jeff  Davis  Mining  Company,  as  to  the  Bull  Domingo  and 
Annie  May  Wells  lode  mining  claims,  embraced  with  other  lode  mining 
claims  in  the  said  application,  a  letter  was  written  by  yonr  office, 
addressed  to  the  attorneys  for  the  protestants,  purporting,  ux)on  their 
request,  to  allow  an  extension  of  sixty  days'  additional  time  within  which 
to  file  a  brief  in  support  of  their  appeal  to  the  Department. 

After  an  appeal  has  been  taken  from  a  decision  of  your  office  in  a 
case  further  proceedings  therein  are  controlled  generally,  as  to  the 
time  for  the  filing  of  appeal  and  argument,  by  the  Bules  of  Practice. 
In  such  case  no  authority  exists  in  your  office  to  grant  any  extension 
of  time  or  to  modify  in  any  way  the  Eules  of  Practice  pertaining  to 
such  matters,  and  the  attempted  grant  of  an  extension  of  time  within 
which  to  file  a  brief  was  therefore  irregular  and  is  disapproved  by  the 
Department. 


Inbtbuctions. 

MAI^^NER  OF  PROCBEDIXG  UPON  SPECIAL  AGENTS'  REPORTS. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  B.  (7.,  August  18, 1899. 

To  Registers  and  Receivers  of  United  States  District  Land  Offices, 

Gentlsmen:  The  following  rules  are  prescribed  for  the  government 
of  all  parties  concerned  in  proceedings  arising  on  reports  of  special 
agents  affecting  the  validity  of  claims  to  public  lands,  viz: 

1.  Hereafter,  when  there  is  filed  in  this  office  a  report  of  a  special 
agent  alleging  that  a  certain  entry,  filing,  location,  or  claim  for  a  speci- 
fied tract  of  public  lands,  is  fraudulent,  or  illegal,  or  that  the  claimant 
has  failed  to  comply  witl^  the  requirements  of  law,  and  the  facts  pre- 
sented are  sufficient,  if  true,  to  warrant  the  cancellation  of  the  entry  or 
claim,  the  proper  local  officers  will  be  promptly  advised  thereof,  and 
will  be  directed  to  serve  notice  upon  the  entryman  or  claimant  in  the 
following  manner: 

2.  The  notice  must  specifically  define  the  charges  contained  in  the 
special  agent's  report  adverse  to  the  entry,  filing,  location,  or  claim; 
and  the  entryman  or  claimant  shall  be  advised  that  he  will  be  allowed 
thirty  days  within  which  to  apply  for  a  hearing,  and  that  a  failure  to 
apply  for  sach  hearing  within  the  prescribed  time  will  be  taken  as  an 
admission  of  the  truth  of  the  charges. 

3.  Said  notice  must  be  served  personally,  or,  in  cases  where  evidence 
is  submitted  to  this  office  showing  that  due  diligence  has  been  used  by 
the  local  officers  and  the  special  agent,  and  the  party  or  parties  can  not 
be  found,  notice  by  publication  in  accordance  with  Kules  13  and  14  of 
Practice  may  be  specially  authorized  and  directed  by  this  office. 
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4.  If  the  entrym'an  or  claimaDt  applies  for  a  bearing,  the  local  officers 
will  promptly  forward  the  application  to  this  office  when,  at  as  early  a 
day  thereafter  as  practicable,  a  special  agent  will  be  assigned  to  repre- 
sent the  government  at  the  trial,  and  the  local  officers  will  be  directed 
to  confer  with  him  and  agree  upon  a  day  therefor,  of  which  they  will 
duly  notify  all  parties  in  interest,  and  otherwise  proceed  as  provided  by 
the  rules  of  practice  governing  contest  cases. 

5.  Upon  the  termination  of  the  hearing  (at  which  the  burden  of  proof 
will  be  assumed  by  the  government)  the  local  officers  will,  without 
delay,  make  their  finding  and  recommendation  in  the  case,  duly  notify 
the  defendant  thereof  as  in  other  cases  (Uule  44  Practice),  and,  upon 
the  expiration  of  the  time  allowed  for  appeal,  transmit  the  record  to 
this  office. 

6.  In  cases  where  the  entryman  or  claimant,  after  due  notice,  fails  to 
apply  for  a  hearing  within  the  time  allowed,  the  local  officers  shall,  at 
the  expiration  of  the  prescribed  time,  render  decision  as  in  other  ex 
parte  cases.  The  failure  of  the  entryman  or  claimant  to  answer  to  the 
charges  shall  be  taken  as  an  admission  of  their  truth,  obviating  the 
necessity  of  submitting  evidence  in  support  thereof. 

7.  Notice  of  such  decision  shall  be  given  the  entryman  or  claimant 
by  the  local  officers,  as  in  other  cases  (Rule  44  of  Practice)  allowing  the 
usual  time  for  appeal.  If,  at  the  expiration  of  the  time  allowed,  no 
appeal  has  been  filed,  the  case  shall  be  transmitted  to  this  office  to  be 
disposed  of  in  the  same  manner  as  other  ex  parte  cases. 

8.  Hereafter,  no  entry,  filing,  location,  or  other  public  land  claim  will 
be  canceled  upon  allegations  contained  in  a  special  agent's  report, 
except  upon  proper  evidence  that  the  entryman  or  claimant  had  notice 
of  the  charges  against  the  same,  either  by  personal  service  of  notice,  or 
after  due  and  proper  notice  has  been  given  by  publication  under  liules 
13  and  14  of  Practice. 

9.  Instructions  of  November  4, 1895  (21  L.  D.,  367),  relative  to  hear- 
ings ordered  upon  special  agents'  reports  will  remain  in  full  force  and 
effect  where  not  in  conflict  herewith,  but  all  instructions  relative  to  any 
proceedings  upon  special  agents'  reports  inconsistent  herewith,  are 
hereby  rescinded. 

10.  All  notices  to  be  served  on  entrymeu  or  claimants  under  these 
instructions,  must  likewise  be  served  on  transferees  or  mortgagees, 
where  such  transferees  or  mortgagees  are  of  record  as  parties  in  inters 
est  in  the  local  land  office  or  in  the  General  Land  Office, 

Very  respectfully, 

W.  A.  ElOHABDS, 

Acting  Commissions. 
Approved : 

Thos.  Eyan, 

Acting  Secretary. 
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Cope  v.  Bbaden. 

Petition  for  relieariug  denied  August  29, 1899,  by  Secretary  Hitch- 
cock. See  departmental  decision  of  October  21 ,  1897, 25  L.  D.,  341,  and 
April  10,  1898,  20  L.  D.,  536. 

McFarland  v.  McAlister. 

Motion  for  review  of  departmental  decision  of  April  28, 1899,  28  L. 
D.,  337,  denied  by  Secretary  Hitcbcock,  August  31,  1899. 


MIXING  CLAIM-MILL  SITE— SECTION  «387,  R.  S. 

Bbodie  Gold  Reduction  Co. 

The  right  to  a  patent  for  a  mill  site,  under  the  second  clanse  of  section  2337,  R.  S., 
depends  upon  the  presence  on  the  land  applied  for  of  a  quartz  mill  or  reduction 
works. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  Augtist  31, 1899.  (C.  J.  W.) 

It  appears  that  the  Cripple  Creek  Gold  Extraction  and  Power  Com- 
pany filed  mineral  application  'So.  370  for  tlie  Monnd  City  millsite, 
located  May  12, 1892,  embracing  five  acres  of  Sec.  5,  T.  15  S.,  E.  70  W., 
Pueblo  laud  district,  Colorado,  which  was  surveyed  for  patent  on 
December  7,  1892,  as  survey  No.  7726,  and  the  field  notes  duly  filed  in 
the  land  ofiSce  at  Pueblo,  Colorado.  It  also  appears  that  the  greater 
part  of  the  five  acres  so  located  and  claimed  by  the  Cripple  Creek  Gold 
Extraction  and  Power  Company  was  found  to  be  within  the  boundaries 
of  a  claim  known  as  the  Tlva  placer  claim.  In  order  to  avoid  litigation 
an  amicable  agi-eement  was  reached  between  the  Cripple  Creek  Gold 
Extraction  and  Power  Company  and  the  owners  of  the  Tiva  placer 
claim,  under  which  the  said  company  agreed  to  exclude  from  its  appli- 
cation that  portion  of  the  millsite  applied  for  which  was  within  the 
exterior  lines  of  the  Tiva  placer  claim,  and  the  owners  of  said  Tiva 
placer  claim  agreed  to  obtain  patent  to  the  ground  so  excluded  from 
the  application  of  the  Cripple  Creek  Gold  Extraction  and  Power  Com- 
pany, from  the  United  States,  and  thereafter  convey  title  to  said  ground 
to  said  Cripple  Creek  Gold  Extraction  and  Power  Company.  This 
agreement  apx)ears  to  have  been  fully  carried  out,  and  the  land  obtained 
under  said  agreement  with  the  owners  of  the  Tiva  placer  claim  is  the 
land  upon  which  the  mill  and  reduction  works  of  the  Brodie  Gold 
Beductiou  Company  are  located,  the  Brodie  Gold  Reduction  Company 
having  succeeded  to  the  rights  of  the  Cripple  Creek  Gold  Extraction 
and  Power  Company. 

The  Brodie  Gold  Beductiou  Company,  as  successor  to  the  rights  of 
the  Cripple  Creek  Gold  Extraction  and  Power  Company,  filed  its  appli* 
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cation  to  pnrchase  certain  parcels  of  land,  wbicli  it  is  alleged  form  a 
part  of  the  Mound  City  millsite,  as  shown  by  mineral  survey  JSTo.  7726 
as  amended  May  26, 1897,  and  on  September  20, 1897,  said  company 
was  permitted  to  make  mineral  entry  No.  1348,  on  which  final  certifi- 
cate issued  in  due  course.  The  amended  mineral  survey  No.  7726 
appears  to  have  been  made  in  compliance  with  instructions  from  your 
oflSce  bearing  date  April  16,  1896. 

On  December  10, 1897,  your  oflBce  held  mineral  entry  No.  1348  for 
cancellation,  and  on  March  10, 1898,  denied  a  motion  for  review  of  said 
decision  of  December  10, 1897.  The  Brodie  Gold  Reduction  Company 
has  appealed  to  the  Department,  alleging  error  in  said  decision. 

It  is  not  denied  that  the  mill  and  principal  improvements  of  the 
applicant  company  are  located  on  the  land  excluded  from  the  original 
application  of  the  Cripple  Creek  Gold  Extraction  and  Power  Company, 
and  it  is  iapparent  that  the  amended  survey  No.  7726  of  May  26,  1897, 
was  for  the  purpose  of  excluding  the  ground  which  was  the  subject- 
matter  of  the  agreement  between  the  Cripple  Creek  Gold  Extraction 
Company  and  the  owners  of  the  Tiva  placer  claim,  hereinbefore  referred 
to,  from  the  application.  It  is  insisted,  however,  that  the  two  small 
parcels  now  in  question,  aggregating  nine  hundred  and  eighty  one- 
thousandths  of  an  acre,  form  part  of  the  five  acres  originally  applied 
for  and  located  as  the  Mound  City  millsite,  and  continually  possessed 
as  a  part  thereof. 

In  view  of  the  facts  you  were  of  opinion  that  sections  2337  Revised 
Statutes  conferred  no  authority  upon  the  Department  to  patent  the 
tracts  applied  for  as  a  millsite.    Said  section  is  as  follows : 

Where  noii-miueral  land  not  contiguous  to  the  vein  or  lode  is  used  or  occupied  hj 
the  proprietor  of  such  vein  or  lode  for  mining  or  milling  purposes,  such  non-adjacent 
surface-ground  may  be  embraced  and  included  in  an  application  for  a  patent  for  such 
vein  or  lode,  and  the  same  may  be  patented  therewitb,  subject  to  tbe  same  prelimi- 
nary re<iiuremeDt«  as  to  survey  and  notice  as  are  applicable  to  veins  or  lodes;  but 
no  location  hereafter  made  of  such  non-adjacent  land  shall  exceed  five  acres,  and 
payment  for  the  same  must  be  made  at  the  same  rate  as  fixed  by  this  chapter  for  the 
superficies  of  the  lode.  The  owner  of  a  quartz-mill  or  reduction-works,  not  owning 
a  mine  in  connection  therewithi  may  also  receive  a  patent  for  his  millsite,  as  provided 
in  this  section. 

The  applicant  is  within  the  last  clause  of  said  section  provided  the 
tracts  are  shown  to  be  improved  as  a  millsite,  but  it  is  apparent  that 
the  company  has  no  mill  or  reduction  works  upon  them  and  that  its 
mill  and  reduction  works  are  upon  the  lands  obtained  from  the  Tiva 
placer.  The  fact  that  the  applicant  has  a  mill  and  reduction  works 
upon  other  land  adjoining  the  land  applied  for  does  not  help  the  matter. 
Your  office  properly  held  that  a  right  to  a  patent  for  a  millsite,  under 
the  second  clause  of  section  2337  Bevised  Statutes,  depends  upon  the 
presence  on  the  land  applied  for  of  a  quartz  mill  or  reduction  works. 
(Le  Neve  Millsite,  9  L.  D.,  460.) 

Your  office  decision  is  accordingly  affirmed. 
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REPAYMENT-DESERT  LAND  ENTRY-LASSEN  COL^^TY  ACT. 

Lafayette  D.  MoDow  (On  Review). 

Where  a  desert  laud  declaration  is  filed  under  the  Latisen  coant3'  act  of  1875,  and, 
prior  to  the  expiration  of  each  filing,  a  declaration  for  the  same  land  is  filed  and 
accepted  under  the  general  act  of  1877,  the  latter  declaration  is  not '' erroneously 
allowed'^  within  the  intent  and  meaning  of  the  repayment  act. 

Secretary   Hitchcock  to  the  Commissioner  of  the  General  Land  Office, 
(W.  Y.  D.)  August  31,  1899.  (F.  W.  C.) 

A  motioD  has  been  filed  on  behalf  of  Lafayette  D.  McDow  for  review 
of  departmental  decision  of  March  2,  1898  (26  L.  D.,  283),  in  which  his 
application  for  repayment  of  the  fees,  commissions  and  purchase  money 
paid  on  desert  declaration  ^o.  136,  Susanville  land  district,  California, 
covering  the  SW.  J  of  the  SW.  J,  Sec.  28,  the  NE.  i  of  the  SW.  J  and 
the  NW.  i  of  Sec.  33,  T.  30  K,  E.  12  E.,  was  denied. 

The  land  in  question  is  in  Lassen  county,  California,  and  on  January 
13, 1877,  McDow  filed  desert  declaration  therefor  under  the  provisions 
of  the  act  of  March  3, 1875  (18  Stat.,  497).  Under  said  act  he  was 
allowed  two  years  within  which  to  reclaim  the  land  and  make  proof  of 
the  fact.  Prior  to  the  expiration  of  this  time,  to  wit,  on  January  7, 
1879,  he  filed  desert  declaration  for  this  land  under  the  provisions  of 
the  act  of  March  3,  1877  (19  Stat.,  377). 

Under  the  later  law  he  was  required,  at  the  time  of  filing  his  decla- 
ration, to  make  payment  at  the  rate  of  twenty -five  cents  per  acre,  which 
he  did,  and  was  also  required  to  make  proof  of  reclamation  within  three 
years  and  payment  of  an  additional  one  dollar  per  acre. 

He  failed  to  make  proof  of  reclamation,  and  by  your  office  letter  of 
September  22, 1885,  his  declaration  was  canceled. 

It  was  for  the  return  of  the  money  paid  at  the  time  of  the  filing  of 
the  declaration  on  January  7, 1879,  that  the  application  under  consid- 
eration was  made,  it  being  urged  that  said  declaration  was  "errone- 
ously allowed  "  within  the  meaning  of  the  act  of  June  16, 1880  (21  Stat., 
287),  McDow  having  exhausted  his  rights  under  the  desert  land  laws 
by  the  filing  made  on  January  13,*  1877,  under  the  afet  of  March  3, 1875. 

The  second  section  of  the  act  of  June  16, 1880  {supra),  provides — 

In  aU  cases  where  homestead  or  timber-culture  or  desert-land  entries  or  other  en- 
tries of  public  lands  have  heretofore  or  shall  hereafter  be  canceled  for  conflict;  or 
where,  from  any  cause,  the  entry  has  been  erroneously  allowed  and  cannot  bo  con- 
firmed, the  Secretary  of  the  Interior  shall  cause  to  be  repaid  to  the  person  who  made 
such  entry,  or  to  his  heirs  or  assigns,  the  fees  and  commissions,  amount  of  purchase 
money,  and  excesses  paid  npon  the  same  upon  the  surrender  of  the  duplicate  receipt 
and  the  execution  of  a  proper  relinquishment  of  all  claims  to  said  land,  whenever 
such  entry  shall  have  been  duly  canceled  by  the  Commissioner  of  the  General  Land 
Office,  and  in  all  ca«es  where  parties  have  paid  double-minimum  price  for  laud  which 
has  afterwards  been  found  not  to  be  within  the  limits  of  a  railroad  laud  grant,  the 
excess  of  one  dollar  and  twenty-five  cents  per  acre  shall  in  like  manner  be  repaid  to 
the  purchaser  thereof,  or  to  his  heirs  or  assigns. 
2967— VOL  29 10 
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'  It  will  be  seen  that  this  act  autborizes  repayment  wbere  a  desert 
entry  has  been  erroneously  allowed  and  can  not  be  confirmed. 

The  act  of  March  3, 1875,  as  well  as  the  act  of  March  3, 1877,  clearly 
distingnisbes  between  the  declaration  filed  as  the  initiation  of  the  claim 
and  the  entry  allowed  only  after  proof  of  reclamation. 

It  would  appear,  however,  that  in  the  previous  administration  of  the 
act  of  June  10, 1880,  the  declaration  has  been  treated  as  an  '^  entry  ^ 
and  repayment  of  the  money  paid  thereon  has  been  authorized. 

In  the  decision  of  March  2, 1898,  it  was  held  that  McDow's  desert 
declaration  of  January  7, 1879,  was  not  "  erroneously  allowed  ^  within 
the  meaning  of  said  act  of  June  16, 1880,  and  for  that  reason  repay- 
ment was  refused. 

In  the  recent  case  of  Bernard  !N'euhaus  (26  L.  D.,  673)  it  was  held 
that  a  desert  declaration  made  either  under  the  Lassen  county  act  or 
the  general  act  of  March  3, 1877,  and  abandoned,  exhausts  the  claim- 
ant's rights  under  the  desert  land  laws. 

In  said  case  it  was  found  that  the  prior  declaration  was  made  by 
Benjamin  Keubaus  and  not  Bernard  Neubaus. 

In  8upi>ort  of  the  first  proposition,  viz:  as  to  the  effect  of  a  filing 
made  under  the  Lassen  county  act,  upon  the  right  granted  by  the  gen- 
eral act  of  March  3, 1877,  the  fact  that  the  first  filing  was  made  prior 
to  the  passage  of  the  act  of  March  3, 1877,  while  referred  to  in  the  deci- 
sion under  review  in  quoting  from  the  decision  of  your  ofiSce,  appears 
to  have  been  overlooked,  for  the  decisions  referred  to  in  support  of  the 
reversal  of  the  holding  of  your  ofiSce,  that  such  tiling  did  not  exhaust 
the  right  under  the  act  of  March  3, 1877,  viz :  Fannie  D.  Lake,  18  L.  D., 
580,  and  Simeon  D.  Wyatt,  id.,  90,  do  not  involve  that  question.  In 
these  cases  the  parties  claimed  that  the  rights  were  cumulative,  and 
after  the  passage  of  the  act  of  March  3,  1877,  made  each  two  declara- 
tions for  different  tracts,  claiming  the  right  to  one  under  the  act  of 
March  3, 1875,  and  the  otber  under  the  act  of  March  3, 1877. 

The  effect  of  the  ruling  in  the  decision  under  review  is  that  after  the 
passage  of  the  act  of  March  3,  1877,  the  limited  right  under  the  act  of 
March  3, 1875,  was  merged  in  the  general  right  given  by  the  act  of 
March  3,  1877;  and  that  as  the  act  of  March  3, 1877,  contained  tbe  pro- 
vision "  that  no  person  shall  be  permitted  to  enter  more  than  one  tract 
of  land,  and  not  to  exceed  six  hundred  and  forty  acres,  which  sball  be 
in  compact  form,"  tbe  two  laws  should  not  be  so  construed  as  to  per- 
mit, in  one  county  of  tbe  United  States,  the  making  of  two  entries 
which  might  in  tbe  aggregate  exceed  six  hundred  and  forty  acres,  and 
not  in  compact  form. 

In  tbe  case  under  consideration  but  one  tract  was  sought  and  that 
was  in  compact  form  and  covered  less  than  six  hundred  and  forty  acres. 

The  original  declaration,  under  which  this  tract  was  claimed,  was 
not  abandoned,  nor  bad  the  same  expired  prior  to  the  filing  of  tbe  sec- 
ond declaration  under  tbe  act  of  1877.    Tbe  party  evidently  sought  to 
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take  advantage  of  tlie  increased  period  granted  by  the  latter  law,  and 
the  facts  do  not  show  that  he  transgressed  its  provisions.  In  this 
respect  the  facts  are  different  from  those  in  Simeon  D.  Wyatt  (23 
L.  D.,  61). 

The  previous  decision,  in  which  it  was  held  that  said  second  filing  by 
McDow  was  not  ^'erroneously  allowed"  within  the  meaning  of  the  act 
of  June  16,  1880,  is  adhered  to,  and  the  motion  for  review  is  denied  and 
herewith  returned  for  the  files  of  your  office. 


RESERVOIR  FOR  WATERING  LIVE  STOCK— PUBLIC  LAND  STRIP. 

Frank  Laughrin. 

The  proviniou  in  the  act  of  May  2,  1890,  that  the  ''pnblic  land  strip''  shall  be  opened 
to  settlement  nnder  the  ''homestead  laws/'  does  not  reserve  said  land  from  the 
operation  of  the  act  of  January  13,  1897,  authorizing  the  use  of  public  lands  for 
reservoir  purposes. 

Fkcreiary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  SepUmher  5,  1899.  (E.  J.  H.) 

Under  date  of  July  10, 1899,  you  transmitted  to  the  DepartuieDt  the 
ap]>eal  of  Frank  Laughrin  from  your  office  decision  of  September  19, 
1898,  holding  for  cancellation  his  reservoir  declaratory  statement  No. 
182,  dated  April  19,  1898,  covering  the  W.  ^  of  the  SB.  J  of  Sec.  7  and 
the  N  W.  ^  of  the  NB.  i  and  the  NB.  i  of  the  N  W.  \  of  Sec.  18,  T.  3  N., 
B.  24  E.,  C.  M.,  Woodward,  Oklahoma,  land  district. 

The  lands  involved  are  within  the  strip  of  land  south  of  southwestern 
Kansas  and  southeastern  Colorado  which  was  ceded  to  the  United 
States  by  Texas  in  185().  It  was  for  many  years  called  "  No  man's 
land,"  and  more  recently  the  "Public  land  strip."  It  has  always  been 
a  part  of  the  public  domain  since  it  was  obtained  from  Texas,  and  by 
the  act  of  May  2, 1890  (26  Stat.,  81),  entitled  "  An  Act  to  provide  a  tern- 
porary  government  for  the  territory  of  Okhihoma,''  etc.,  it  was  made  a 
part  of  that  territory  and  *' opened  to  settlement  under  the  provisions 
of  the  homestead  laws.'' 

The  reservoir  declaratory  statement  under  consideration  in  this  case 
was  filed  under  the  act  of  January  13, 1897  (29  Stat,  484),  the  first  sec- 
tion of  wbich  provides — 

That  any  person,  live-stock  company,  or  transportation  corporation  engaged  in 
breeding,  grazing,  driving,  or  transporting  live  sto6k  may  construct  reservoirs  upon 
nnoccnpied  public  lands  of  the  United  States,  not  mineral  or  otherwise  reserved,  for 
the  pnrpose  of  furnishing  water  to  such  live  stock,  and  shall  have  control  of  such 
reservoir,  nnder  regulations  prescribed  by  the  Secretary  of  the  Interior,  and  the 
lands  upon  which  the  same  is  constructed,  not  exceeding  one  hundred  and  Hixty 
acres,  so  long  as  such  reservoir  is  maintained  and  water  kept  therein  for  such  pur- 
poses: Provided,  That  such  reservoir  shall  not  be  fenced  and  shall  be  open  to  the 
free  ase  of  any  person  desiring  to  water  animals  of  any  kind. 
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The  second  section  provides  for  filing  declaratory  statements  by  the 
parties  entitled  thereto  ander  the  first  section  of  the  act. 

Your  said  office  decision  holds  that  the  opening  of  this  pablic  land 
strip  "  to  settlement  under  the  provisions  of  the  homestead  laws,"  is 
such  a  reservation  of  the  lands  therein  that  the  act  of  January  13, 1897, 
to  provide  reservoirs  for  watering  stock,  does  not  apply  thereto. 

In  said  act  of  May  2,  1890,  by  which  the  lands  involved  were  opened 
to  settlement,  it  is  provided  that  sections  sixteen  and  thirty-six  in  each 
township  in  said  territory  shall  be  "  reserved"  for  the  purpose  of  being 
applied  to  the  use  and  support  of  the  public  schools,  and  that  all  actual 
and  bona  fide  settlers  upon  and  occupants  of  the  lands  in  this  '*  pablic 
land  strip"  at  the  time  of  the  passage  of  said  act  shall  be  entitled  to 
have  preference  right  thereto.  The  balance  of  the  lands  therein  were 
to  be  disposed  of  under  the  homestead  laws  only,  but  this,  in  the  opin- 
ion of  the  Department,  did  not  constitute  them  ^<  reserved "  lands,  in 
the  ordinary  or  proper  meaning  of  the  word. 

It  will  be  found  that  the  words  "  otherwise  reserved"  or  the  words 
"  heretofore  reserved,"  when  used  in  tlje  excepting  clause  of  an  act  of 
Congress  making  a  grant  of  public  lands,  or  providing  for  some  dispo- 
sition thereof,  have  generally  been  used  for  the  purpose  of  excluding 
from  the  operation  of  such  act  those  tracts  or  portions  of  the  public 
domain  that  have  been  tcithheldfrom  settlement,  having  been  set  apart 
for  some  particular  purpose,  and  not  to  the  whole  body  of  large  areas 
of  public  lands  opened  to  settlement  and  entry  in  some  particular 
manner. 

As  shown  herein,  Congress  in  said  act  of  May  2, 1890,  made  certain 
reservations  of  land  for  general  disposal  in  said  strip,  and  in  the  differ* 
ent  States  and  Territories  there  are  school,  military,  forest,  park  and 
other  reservations  of  the  public  lands,  and  to  such  the  words  "other- 
wise reserved,"  in  the  act  in  question,  undoubtedly  refer. 

To  give  the  words  as  used  the  construction  placed  upon  them  by 
your  office  letter  to  the  local  officers  would  be  a  forced  and  unusual 
construction,  and  one  not  intended  by  Congress,  as  it  would  tend  to 
defeat  the  object  Congress  evidently  had  in  view  in  passing  said  act) 
to  wit:  the  providing  of  places  in  those  sections  of  the  country  having 
no  stream  or  facilities  for  watering  stock,  where  the  settlers  and  parties 
driving  herds  through  the  country  could  find  water  for  their  animals. 

The  conclusion  of  the  Department  is  that  the  act  of  January  13, 1897, 
is  applicable  to  the  tracts  in  question  and  others  similarly  situated  in 
said  "public  laud  strip."  Taking  this  view  of  the  matter,  your  deci- 
sion holding  Laughrin's  said  reservoir  declaratory  statement,  No.  182, 
for  cancellation,  is  reversed.  Whether  the  declaratory  statement 
should  for  other  reasons  be  rejected  has  not  been  considered  by  the 
Department,  and  is  left  open  for  the  consideration  of  your  office. 
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TIMBER  LANI>  ENTRY— ALIENATION— FRAUDULENT  ENTRY. 

United  States  v.  Bryan  et  al. 

A  power  of  attorney  execoted  and  delivered  by  a  timber  laud  applicant,  prior  to 
final  proof  and  entry,  authorizing  the  sale  of  the  laud,  is  an  agreement  in  viola- 
tion of  the  act  of  June  3,  1878. 

A  timber  land  entry  secured  on  proof  and  payment  made  in  the  name  of  the  appli- 
cant, bat  in  fa^t  by  and  for  the  sole  benefit  of  another  is  an  evasion  of  tbo  law 
and  fraudulent. 

Secretary  Hitchcock  to  the  Commissioner  of  the   General  Land   Office, 
(W.  V.  D.)  September  5, 1899.  ( W.  M.  \V.) 

Jacob  H.  Brash,  as  saccessor  in  interest  of  Louis  Bryan,  has  appe<aled 
from  yoar  office  decision  of  January  20,  1898,  holding  for  cancellation 
said  Bryan's  timber  land  entry  for  the  SE.  J  of  Sec.  25,  T.  21  N.,  R.  16 
W.,  San  Francisco,  California,  land  district. 

The  record  shows  that  Louis  Bryan  filed  his  sworn  timber  land  appli- 
cation March  7,  1883,  under  which  proof  was  made  May  31,  and  on 
June  4, 1883,  the  entry  was  allowed  and  receiver's  receipt  issued  for 
the  purchase  money.  This  entry  was  subsequently  investigated  by  a 
special  agent  of  your  office,  who  reported,  in  effect,  that  it  was  made  in 
the  interest  of  another  party  than  the  entryman  and  that  it  was  illegal 
and  fraudulent;  that,  as  shown  by  the  county  records  of  the  county 
in  which  the  land  is  situated,  on  the  day  the  entry  was  made  Bryan 
gave  to  M.  D.  Hyde  a  power  of  attorney  to  transfer  the  laud,  and  that 
thereunder  Hyde  transferred  the  tract  to  J.  P.  Simpson  on  August  22, 
1883. 

December  21,  1889,  your  office  held  Bryan's  entry  for  cancellation  on 
said  special  agent's  report. 

December  15,  1889,  M.  D.  Hyde,  as  the  attorney  for  the  grantees  of 
Bryan,  filed  in  the  local  office  an  application  for  a  hearing,  and  on  Feb-* 
roary  13, 1890,  your  office  ordered  the  hearing  and  directed  the  local 
officers  to  confer  with  a  special  agent  as  to  the  date  therefor. 

The  hearing  was  held  October  5,  1897,  at  which  the  government  was 
represented  by  a  special  agent  of  your  office,  and  Jacob  H.  Brush,  the 
present  owner  of  the  land  under  transfers  from  Bryan,  was  represented 
by  M.  D.  Hyde  as  his  attorney. 

Ifovember  2,  1897,  the  register  and  receiver  found  from  the  evidence 
sabmitted  that  there  was  no  wilful  fraud  committed  by  tlie  entryman, 
and  recommended  that  the  entry  be  released  from  suspension. 

January  20,  1898,  your  office  considered  the  case  and  found  the  entry 
to  be  fraudulent  and  invalid  and  thereupon  held  it  for  cancellation. 

The  transferee,  Jacob  H.  Brush,  appeals. 

It  appears  that  on  March  7, 1883,  the  entryman,  Bryan,  executed  a 
power  of  attorney  to  M.  D.  Hyde,  which  was  recorded  on  the  records 
of  the  county  in  which  the  land  lies  August  27, 1883,  under  which  said 


150  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

Hyde,  as  Bryan's  attorney  in  fact,  conveyed  the  land  to  John  P.  Simp- 
sou  August  27, 1883.  Afterwards  said  Simpson  died,  and  on  Janaary 
25, 1892,  his  administrator,  under  the  orders  of  the  probate  court,  sold 
the  land,  with  other  laud,  to  Jacob  H.  Brush  for  $5,400.00. 

At  the  time  the  case  was  called  for  trial  before  the  register  and 
receiver  the  special  agent  stated  that  he  had  made  diligent  search  for 
witnesses  to  testify  in  the  case,  and  that  the  only  person  who  possessed 
any  knowledge  of  the  transactions  regarding  the  entry  and  subsequent 
sale  of  the  land  was  M.  D.  Hyde,  who  appeared  as  attorney  for  Brush, 
and  requested  him  to  be  sworn  as  a  witness,  which  he  consented  to,  and 
was  the  ouly  witness  who  testified  in  the  case.  The  witness  testified 
that  he  was  the  same  person  who,  in  August,  1883,  as  the  attorney  in 
fact  for  Louis  Bryan,  executed  a  deed  conveying  the  land  in  question 
to  John  P.  Simpson.  He  was  then  asked  to  stat«  concisely  the  circnm- 
stances  which  led  up  to  the  sale,  and  answered  as  follows: 

In  the  latter  part  of  1882,  and  daring  the  year  1883,  there  was  considerable  excite- 
ment in  California  regarding  the  redwood  timber  land  in  Mendocino  county. 

At  that  time  it  was  not  required  that  the  entrymnn  make  personal  examination  of 
the  land,  or  that  he  submit  his  own  evidence  in  support  of  his  right  of  entry;  the 
preliminary  affidavit  was  all  that  was  then  required. 

When  the  Bryan  entry  was  made,  I  was  employed  by  him  to  attend  to  his  filing, 
advertising  and  proof.  He  paid  to  me  $15.00  for  advertising,  and  agreed  to  pay 
about  $30.00  when  proof  should  be  made,  as  attorney's  fees. 

To  secure  myself  in  tbe  payment  of  costs  of  witnesses  and  attorney's  fees,  I 
required  of  the  entrymau  a  power  of  attoiiiey  authorizing  me  to  convey  the  land 
entered. 

This  power  of  attorney  was  not  given  with  a  view  to  the  sale  of  the  land,  but  aa 
security  ouly  for  the  payment  of  fees  and  costs,  and  was  required  of  all  entrymeu 
who  did  not  pay  in  advance. 

At  this  time  the  entrymau  was  not  required  to  make  any  proof  in  addition  to  his 
preliminary  affidavit,  nor  to  be  present  when  his  proof  was  submitted,  nor  to  submit 
such  proof  within  any  given  period. 

In  this  case  the  i)roof  of  Bryan  was  made  at  my  convenience,  when  I  found  two 
persons  in  the  city  who  were  sufficiently  acquainted  with  the  land  to  testify  as 
witnesses. 

June  4,  1883,  I  made  the  final  entry,  and  I  paid  for  the  land  and  fees. 

At  the  time  of  entry  there  was  no  contract  or  agreement  on  the  part  of  Bryan  to 
convey  the  land  to  any  person. 

I  notified  Bryan  of  the  amount  paid,  and  he  promised  to  settle  the  account.  A  few 
da^ys  later  he  called  at  my  office  and  informed  uie  that  he  had  gone  into  a  mining 
scheme  in  New  Mexico,  and  made  me  two  i)ropositions — First,  to  receive  credit  for 
$600  as  a  member  of  the  mining  company  and  cancel  his  obligation  to  me,  receiving 
stock  in  exchange  therefor,  or  else  to  give  him  further  time  in  which  to  pay  me  $450 
in  full. 

Neither  of  these  propositions  was  accepted  at  the  time. 

In  the  latter  part  of  July,  1883,  Bryan  informed  me  that  he  was  about  to  depart 
for  New  Mexico,  and  I  then  informed  him  that  I  would  sell  the  land  at  the  first 
opportunity  and  would  consider  the  power  of  attorney  as  irrevocable,  to  which  he 
agreed. 

I  then  entered  into  negotiations  with  John  P.  Simpson,  which  resulted  in  the  sale 
of  this  land  to  him  for  $'150,  and  on  August  2?,  1883, 1,  as  attorney  in  fact,  executed 
a  deed. 
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He  farther  testified  that  Simpson  kuew. nothing  of  the  Bryan  entry 
until  July^  1883,  when  witness  sought  him  as  a  customer  to  purchase  the 
land;  that  he  (Hyde)  paid  the  receiver  the  purchase  price  for  the  land 
on  Bryan's  account  with  the  full  expectation  that  Bryan  would  return 
the  money  to  witness;  that  he  knew  nothing  of  Bryan's  whereabouts 
since  July,  1883;  that  he  (Hyde)  had  no  pecuniary  interest  in  the  land 
beyond  the  fact  that  he  was  employed  by  Brush,  the  owner  of  the  land 
by  purchase  from  the  heirs  of  Simpson,  to  look  after  his  interest  in  the 
premises. 

The  act  of  June  3,  1878  (20  Stat.,  89),  under  which  Bryan's  claim 
was  initiated,  requires  the  person  applying  for  its  benefits  to  file  with 
the  register  of  the  proper  district  a  written  statement,  under  oath, 
stating,  among  other  things — 

that  he  does  Dot  apply  to  purchase  the  same  on  speculatioB,  but  in  good  faith  to 
appropriate  it  to  his  own  exclnsive  nse  and  benefit;  and  that  he  has  not,  directly  or 
indirectly,  made  any  agreement  or  contract,  in  any  way  or  manner,  with  any  per- 
son or  persons  whatsoever,  by  which  the  title  which  he  might  acquire  from  the 
government  of  the  United  States  should  inure,  in  whole  or  in  part,  to  the  benefit  of 
any  person  except  himself;  ....  and  if  any  person  taking  snch  oath  shall 
swear  falsely  in  the  premises,  he  shall  be  subject  to  all  the  pains  and  penalties  of 
perjury,  and  shall  forfeit  the  money  which  he  ma^^  have  paid  for  said  lauds,  and  all 
right  and  title  to  the  same; 

Sixty  days'  notice  of  huch  application  is  required  to  be  given,  and  if 
no  adverse  claim  is  filed  the  person  desiring  to  purchase  is  required  to 
fhniish  satisfactory  evidence  showing  certain  things,  and  after  doing 
so  he  is  required  to  pay,  to  the  proper  oflRcer,  the  purchase  price  of  the 
land,  together  with  the  fees  of  the  register  and  receiver,  and  then  he 
may  be  permitted  to  enter  the  land  applied  for.  The  entry  is  not  made 
until  al]  of  these  requirements  have  been  met,  and  it  follows  that  all  of 
the  conditions  respecting  the  good  faith  of  the  claimant  required  to  be 
shown  at  the  time  he  files  his  application,  must  continue  and  actually 
exist  at  the  time  the  entry  is  made.  (See  Shepherd  r.  Bird  et  al.j  17 
L.I).,  82.) 

The  burden  of  proof  rested  on  the  government  to  show,  by  a  clear 
preponderance  of  the  evidence,  that  the  entry  was  illegal  or  fraudulent, 
in  order  to  warrant  the  cancellation  thereof.  (Henry  C.  Putnam,  5 
L.  D.,  22 ;  Levesque  v,  Armstrong,  15  L.  D.,  445.) 

The  witness  Hyde  was  the  only  witness  who  testified  at  the  hearing, 
and  it  is  claimed  that  the  government  is  bound  by  his  statements. 

The  general  rule  is,  that  a  party  who  oflfers  a  witness  in  jiroof  of  his 
cause  thereby  represents  him  as  worthy  of  belief  (Ist  Greenleaf  on  Evi- 
dence, Sec.  442),  and  in  this  case  this  rnle  will  be  applied  to  the  evidence 
of  the  witness  Hyde.  At  the  same  time,  in  considering  his  statements 
the  government  could  not  be  bound  by  the  arguments  or  conclusions  of 
the  witness,  for  the  reason  that  they  are  not  in  any  proper  sense  evi- 
dence. He  was  placed  on  the  witness  stand  to  testify  to  factSy  and  so 
far  as  his  statements  consist  of  facts  within  his  knowledge  his  testi- 
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mony  will  be  fally  cousidered,  and  the  Department  will  draw  its  own 
conclusions  therefrom. 

The  exact  contents  of  the  power  of  attorney  given  by  Bryan  to  Hyde 
are  not  known  to  the  Department,  as  neither  the  original  nor  a  copy 
thereof  is  among  the  papers,  bat  as  Hyde  transferred  the  land  to  Simp- 
son under  it,  it  will  be  considered  as  authorizing  such  conveyance. 
The  giving  of  this  power  of  attorney  before  proof  and  entry  was  made 
constituted  such  an  agreement  as  the  statute  clearly  forbids.  Under 
it  Bryan  placed  the  matter  in  such  a  shape  that  he  might  never  be  able 
to  appropriate  the  land  to  his  own  use  and  benefit,  and  according  to 
Mr.  Hyde's  evidence  this  contingency  actually  happened. 

Witness  Hyde  swears  that  he  made  the  final  entry,  paid  his  own 
money  for  the  land  and  the  local  land  office  fees,  and  notified  Bryan  of 
the  amount  paid,  who  promised  to  settle  the  account  but  which  promise 
he  never  performed.  The  real  facts  summed  up  in  a  few  words  are: 
Bryan  applied  for  the  land  and  thereafter  abandoned  his  claim.  There- 
upon his  attorney,  who  had  a  claim  for  fees,  proceeded  to  make  entry 
of  the  land  applied  for  by  Bryan,  by  submitting  proof  and  paying  for 
the  land  and  the  land  office  fees,  and  by  so  doing  it  is  clear  that  the 
entry  as  made  was  solely  for  the  benefit  of  Hyde.  Such  an  entry  is 
clearly  in  evasion  of  the  law  and  fraudulent.  (See  Instructions,  3 
L.  D.,  84.) 

If  it  were  conceded  that  tbe  entry  was  made  by  Bryan,  then  the  only 
reasonable  conclusion  that  can  be  deduced  from  the  evidence  when  con- 
sidered as  a  whole  is  that  tbe  power  of  attorney  was  a  collusive  arrange- 
ment by  which  the  entrynian  was  induced  to  make  the  entry  with  the 
view  of  selling  the  land  embraced  therein  on  speculation,  and  for  that 
reason  the  entry  would  be  in  violation  of  the  statute  and  should  be  can- 
celed. (See  United  States  v.  Bailey  et  «/.,  17  L.  D.,  468;  United  States 
V.  Searles  et  al.,  19  L.  D.,  258,  265.) 

It  follows  that  there  was  no  error  in  the  conclusion  reached  by  your 
office  in  the  decision  appealed  from,  and  the  judgment  of  your  office  is 
accordingly  affirmed. 


Withers  v.  Page. 

Motion  for  review  of  departmental  decision  of  June  23, 1899, 28  L.  D., 
547,  denied  by  Secretary  Hitchcock,  September  5, 1899. 
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WATER  R£S£R\nB  LANDS—ACT  OF  JUNE  20,  180O. 

W.  D.  Harrigan. 

The  water  reserve  lands  restored  to  the  public  domain  by  the  act  of  Jnne  20,  1890, 
were,  by  the  express  terms  of  said  act,  made  subject  to  "homestead  entry  only," 
and  heBce  are  not  open  to  sale  under  the  timber  and  stone  act,  or  under  the  statutes 
providing  for  the  sale  of  isolated  tracts. 

Secretary  Hitcheock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  September  5, 1899.  (C.  J.  G.) 

The  land  involved  in  this  case  is  the  NW.  J  NW,  J,  Sec.  4,  T.  42  K, 
R.  5  E.,  Waasan,  Wisconsin,  land  district. 

By  letter  of  June?  25^  1898,  yonr  office  transmitted  to  the  Department 
an  appeal  by  W.  D.  Harrigan  from  yonr  office  decision  of  May  10, 1898, 
rejecting  his  application  dated  January  24,  1898,  to  have  the  land 
described  ordered  into  market  and  sold  nnder  section  2455  of  the 
Eevise<l  Statntes,  as  amended  by  act  of  Congress  approved  February 
26, 18&5  (28  Stat,  687). 

It  appears  that  Harrigan  famished  the  corroborated  affidavit  required 
of  applicants  under  said  section  as  amended,  in  which  he  alleges  that 
tbe  laud  in  question  is  chiefly  valuable  for  its  timber,  and  that  it  is  for 
said  timber  he  desires  the  land  ordered  into  market. 

Tlie  conclusion  reached  in  your  said  office  decision  is  as  follows: 

The  records  of  this  office  show  that  said  tract  was  withdrawn  by  the  President's 
proclamation  No.  859  for  reservoir  purposes,  March  22,  1880,  and  restored  by  act  of 
Jnne  20,  1890  (26  Stat.,  169),  to  the  public  domain  subject  to  entry  nnder  the  home- 
stead law,  and  i**,  therefore,  unoftered  and  subject  to  entry  under  the  timber  and 
stone  act  of  June  3, 1878  (20  St^t.,  89),  and  August  4,  1892  (27  Stat.,  348),  which 
provides  for  the  sale  of  timber  land. 

In  his  appeal  Harrigan  contends  that  it  was  error  to  hold  that  this 
tract  is  unott'ered  land  as  the  same  lias  once  been  offered,  although 
subsequently  withdrawn  and  afterwards  restored  to  homestead  entry. 

By  letter  of  August  11,  1899,  your  o-lice  transmitted  certain  papers 
to  be  considered  in  connection  with  Ilarrigan's  appeal,  from  which  it 
appears  that  on  January  13, 1899,  he  made  timber  and  stone  cash  entry 
No.  22241  for  the  land  in  question;  and  that  on  April  28,  1899,  your 
office,  after  stating  that  the  act  of  June  20,  1890,  supra,  restoring  said 
land  to  the  public  domain,  provides  that  the  same  shall  be  subject  to 
"homestead  entry  only,"  directed  the  local  oflBcers  to  advise  Harrigan 
that  he  would  be  allowed  thirty  days  from  notice  in  which  to  show 
cause  why  his  timber  and  stone  entry  should  not  be  canceled  for  ille- 
gality. Harrigan  filed  a  brief  in  reply  to  this  requirement,  but  no 
further  action  has  been  taken  by  your  office. 

The  first  section  of  the  act  of  June  20, 1890,  supra,  provides: 

That  there  is  hereby  restored  to  the  public  domain  all  the  lands  described  in  cer- 
tain proclamations  of  the  President  of  the  United  States in  the  State 

of  WiscoDsiu ;  and  that  these  lauds,  when  so  restored,  shall  be  subject  to  liomestead 
entry  only. 
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Tbis  language  is  entirely  free  from  ambiguity,  leaving  no  room  for 
construction,  and  clearly  indicating  that  it  was  tlie  intention  of  Con- 
gress in  restoring  these  lauds  to  the  public  domain  to  make  them  sub- 
ject to  entry  under  the  homestead  law  only.  No  sufficient  reasons  are 
advanced  for  a  different  construction  even  if  the  said  act  were  suscep- 
tible of  any  other.  Harrigan's  application  for  the  sale  of  this  land  as 
an  isolated  tract  should  have  been  denied  because  the  land  is  subject 
to  homestead  entry  only,  and  not  because  the  same  was  unofTered. 
The  timber  and  stone  entry  will  have  to  be  canceled  for  the  same 
reason. 

Entertaining  this  view  it  is  unnecessary  to  answer  the  contention 
made  in  Harrigau's  appeal  as  to  whether  the  land  is  offered  or 
unoffered. 

Your  office  decision  of  May  16, 1898,  is  modified  as  herein  indicated, 
and  as  Harrigan  has  made  no  sufficient  showing  in  response  to  the  rule 
laid  upon  him  by  your  letter  of  April  28, 1899,  requiring  him  to  show 
cause  why  his  entry  should  not  be  canceled,  his  said  timber  and  stone 
entry  will  be  canceled,  and  the  land  involved  held  subject  to  entry 
under  the  homestead  law  only. 


MINING   CLA.1M— INACCURATE  DESCRIPTION  OF  LAND. 

Wright  et  al.  r.  Sioux  Consolidated  Mining  Co. 

A  mini ug  claim  will  not  be  permitted  to  pass  to  patent,  where  in  the  description 
thereof,  as  appearing  in  the  surveyor's  certificate  and  the  notice  of  application, 
the  name  of  the  county,  in  which  the  claim  is  situated,  is  incorrectly  given. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office, 
(F.  L.  C.)  Septetnher  8,  1899.  (A.  S.  T.) 

On  Aup^ust  27, 1890,  the  Salvator  lode  claim  was  located  by  Fred  H. 
Schmidt  et  al,^  the  claim  beiug  described  in  the  location  notice  as  situate 
in  the  Tiiitic  mining  district,  county  of  Juab,  State  of  Utah.  After 
procuring  the  survey,  No.  3219,  of  the  claim,  the  Sioux  Consolidated 
Mining  Company  filed  application  for  patent  No.  24G2  therefor  on  No- 
vember 19, 189(),  the  claim  being  described  in  said  application  as  being 
in  the  mining  district,  county  and  State  above  given,  which  description 
is  in  accordance  with  the  official  survey. 

Notice  of  said  application  for  patent  was  given  by  publication  and 
posting  as  required  by  law. 

Josei)h  Wright  et  al,  filed  adverse  claim  No.  1030,  against  said  appli- 
cation for  patent,  alleging  ownership  of  a  conflicting  claim,  and  within 
the  time  allowed  suit  was  commenced  by  them  in  the  district  court  of 
Juab  county,  Utah.  The  defendant  filed  its  answer  in  said  suit,  and 
subsequently  entered  a  motion  to  dismiss  the  suit  upon  the  ground 
that  the  claim,  which  was  the  subject  of  the  suit,  was  located  in  Utah 
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county  and  not  in  Juab  count}'.  Several  affidavits  were  .filed  in  sup- 
port of  said  motion,  all  showing  the  claim  to  be  located  in  Utah  county. 
The  motion  came  on  to  be  heard  on  said  affidavits,  and  thereux^on  said 
court  dismissed  said  action  on  the  ground  and  for  the  reason  stated  in 
said  motion. 

On  April  7, 1898,  said  adverse  claimants  filed  a  formal  protest  against 
the  issaauce  of  patent  for  said  claim,  alleging  that  the  claim  in  contro- 
versy had  been  described  in  various  records  and  conveyances,  as  well 
as  in  said  pablication,  as  being  located  in  Juab  county,  and  that  as  a 
matter  of  fact  it  was  near  the  line  between  Juab  and  Utah  counties, 
and  that  they  had  been  misled  to  the  belief  thac  it  was  located  in  Jnab 
county,  and  had  accordingly  brought  their  suit  iu  that  county,  and 
that  when  said  suit  was  dismissed  as  aforesaid  it  was  too  late  for  them 
to  bring  suit  in  the  proper  county,  and  that  if  patent  was  allowed  to 
issue  to  the  defendant  company  upon  said  application  and  defective 
publication,  great  injustice  would  be  done  them  (protestants)  and  they 
would  thereby  suffer  great  loss. 

A  hearing  was  ordered  by  the  local  office  on  April  7, 1898,  and  set 
for  April  10,  1898,  and  on  April  23, 1898,  the  entry  was  inadvertently 
allowed  by  the  local  office,  and  for  tliat  reason  the  hearing  was  con- 
tinued sixty  days  and  the  proceedings  were  reported  to  your  office. 

On  August  2, 1898,  you  decided  that  the  claimant  company  should  be 
required  to  procure  an  amended  survey  of  saitl  claim  and  give  new 
notice  by  publication  and  posting  of  notice,  and  that  unless  the  proper 
steps  were  taken  to  comply  with  said  requirement,  or  an  appeal  filed 
within  sixty  days  from  receipt  of  notice  of  said  order,  the  entry  should 
be  canceled  without  further  notice. 

Notice  was  served  on  August  6, 1898,  and  September,  1898,  applicant 
api>ealed  to  this  Department  and  assigned  errors. 

On  May  29,  1899,  protestants  withdrew  their  protest. 

The  only  question  for  consideration,  therefore,  is  whether  or  not  a 
patent  should  issue  for  this  claim  in  the  absence  of  any  protest,  in  view 
of  the  proceedings  hereinbefore  referred  to. 

The  act  of  Congress  approved  May  10,  1872  (Rev,  Stat.  Sec.  2325), 
prescribes  the  manner  of  proceeding  necessary  to  the  issuance  of  patent 
for  mineral  lands,  and  requires  that  the  applicant  shall  file  in  the  laud 
office,  with  his  application, 

a  plat  aud  field  notes  of  the  claim  or  claims  in  common,  made  b}'  or  under  the 
direction  of  the  United  States  surveyor  geuertil,  shoAving  accurately  the  Louudaries 
of  the  claim  or  claims  ....  the  register  of  the  land  office  upon  the  filing  of  such 
application,  plat,  field  notes,  notices  and  affidavits,  shnll  publish  a  notice  that  such 
application  has  been  made,  for  the  period  of  sixty  days,  in  a  newspaper  to  be  by  him 
designated  ....  he  shall  also  post  such  notice  in  his  office  for  the  same  period. 
The  claimant  ....  shall  also  Hie  with  the.  register  a  certitlcate  of  the  United 
States  surveyor  general  ....  that  the  plat  is  correct,  with  such  further  descrip- 
tion by  such  reference  to  natural  objects  or  permanent  monuments  as  shall  identify 
tbe  claim  and  furnish  an  accurate  description  to  be  incorporated  in  the  patent. 
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By  general  mining  regalations  approved  December  10, 1891  (sec.  29, 
p.  23),  whicli  were  in  force  at  the  time  this  application  was  made, 

The  claimaDt  is  then  required  to  post  a  copy  of  the  plat  of  such  survey  in  a  conspicn- 
ous  plaoe  upon  the  claim,  together  with  notice  of  his  intention  to  apply  for  a  patent 
therefor,  which  notice  will  give  the  date  of  posting,  the  name  of  the  claimant,  the 
name  of  the  claim,  mine  or  lode,  the  mining  district  and  county. 

In  the  case  at  bar,  the  description  of  the  claim  as  given  in  the  sar< 
veyor^s  certificate  and  in  the  notices  posted  and  published  by  the 
applicant  and  the  register  of  the  laud  office,  shows  it  to  be  located  in 
Juab  county,  and  this  description  is  shown  to  be  incorrect  in  that  the 
claim  is  not  located  in  Juab  county,  but  is  located  in  Utah  county. 
These  notices  informed  the  public  that  the  applicant  would  apply  for 
patent  upon  a  claim  of  a  certain  name  and  description  located  in  eluab 
county,  and  parties  owning  claims  located  wholly  in  Utah  county  were 
not  thereby  notified  that  an  application  was  to  be  made  for  a  patent 
upon  a  claim  which  conflicted  with  their  claims. 

It  may  be  said  that  the  other  data  found  in  the  plat  of  survey,  cer- 
tificate and  notices,  showed  the  claim  to  be  located  in  Utah  county, 
and  showed  that  the  statement  that  it  was  in  Juab  county  was  a  mis- 
take. How  could  one,  from  reading  the  description  as  given,  determine 
which  part  of  it  was  correct,  and  which  part  was  a  mistake? 

The  case  of  John  K.  Castner  et  al,  (17  L.  D.,  565)  is  parallel  with  the 
case  at  bar  in  almost  every  material  respect,  and  in  that  case  it  is  said: 

The  loci(8  of  a  mining  claim  should  he  fixed  witli  mathematical  accuracy,  as  well 
in  the  report  of  the  ofhcial  survey,  as  upon  the  surface  of  the  earth. 

This  has  not  been  done  in  the  case  at  bar,  and  therefore  your  decision 
is  found  correct  and  is  affirmed. 


MINING  CLAIM— SURVEY— STATUTORY   KXP1SNI>ITURE. 

Hidden  Treasure  Lode. 

To  hold  land  lawfully  iuclnded  in  a  location  the  lines  of  survey  may  he  laid  upon 
the  surface  of  conflicting  and  excluded  claims  under  subsequent  locations. 

The  statutory  expenditure  required  as  a  pre-requisite  to  mineral  patent  mnst  be 
shown  to  have  been  madeupou,  or  for  the  benetit  of,  the  claim  as  presented  for 
patent. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(F.  L.  C.)  September  12,  J 899.  (E.  B.,  Jr.) 

By  your  office  decision  of  August  30, 1897,  Joseph  B.  Hardon,  claim- 
ant of  the  Hidden  Treasure  lode  mining  claim,  mineral  entry  No.  1153, 
made  May  26,  1896,  survey  No.  11475,  Durango,  now  Denver,  Colorado, 
land  district,  was  required  to  procure  an  amended  survey  establishing 
the  westerly  end  line  of  the  claim  at  the  point  of  intersection  of  the 
southerly  side  line  thereof  with  the  easterly  side  line  of  the  Tip  Top 
lode  claim,  survey  No.  8870,  and  ''to  show  compliance  witli  the  law  in 
the  matter  of  expenditure,''  on  pain  of  cancellation  of  the  entry  with- 
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oat  ftirther  notice,  upon  liis  default  or  failure  to  appeal.  On  review, 
November  11, 1897,  your  office  adhered  to  its  previous  decision.  The 
daimant  has  appealed  from  these  decisions,  contending  that  both  the 
above  requirements  are  erroneous. 

It  appears  that,  proceeding  westward  from  its  center  along  the  lode 
line,  the  Hidden  Treasure  claim  as  located  crossed,  in  the  order  follow- 
ing, the  Tip  Top  and  the  Chandler  lode  claims,  survey  No.  8870,  a  small 
triangle  belonging  to  the  Hidden  Treasure  lying  west  of  the  Chandler; 
that  the  Hidden  Treasure  location  was  made  prior  to  the  location  of 
the  Tip  Top  and  Chandler,  and  that  the  conflict  between  these  claims 
was  excluded  from  the  notices  of  the  Hidden  Treasure  application  for 
patent  and  from  its  entry. 

Your  office  decision  holding  that  under  these  circumstances  the 
westerly  end  line  of  the  Hidden  Treasure  must  be  established  at  the  point 
of  intersection  of  the  southerly  side  line  of  that  claim  with  the  easterly 
Fide  line  of  the  Tip  Top  claim  is,  to  that  extent,  erroneous.  The  ground 
within  the  said  triangle  appears  to  have  been  lawfully  embraced  within 
the  Hidden  Treasure  location  and  is  still  claimed  thereunder,  and  to 
hold  such  ground  the  lines  of  survey  of  that  claim  may  be  laid  upon 
tj^e  surface  of  the  said  conflicting  and  excluded  claims  (Paragraph  8, 
Mining  Regulations,  approved  J  une  24, 1899, 28  L.  D,,  577).  Tlie  end  line 
of  the  Hidden  Treasure  appears  to  be  properly  placed  by  the  approved 
survey  of  that  claim,  in  accordance  with  the  foregoing  regulation. 

The  improvements  relied  upon  by  the  claimant  to  meet  the  require- 
ment of  the  statute,  section  2325  of  the  Kevised  Statutes,  that  as  a 
condition  to  the  issue  of  patent  an  expenditure  of  five  hundred  dollars 
must  have  been  made  upon  the  claim  by  himself  or  his  grantors,  con- 
sist of  a  discovery 'cut  valued  at  $125.00,  and  two  shafts,  one  of  which 
is  valued  at  $400.00  and  the  other  at  $120.00.  Both  these  shafts,  are 
vithin  the  conflict,  the  excluded  ground  above  mentioned.  They  are 
not  shown  to  be  of  any  value  toward  the  development  of  the  claim  as 
now  constituted,  are  not  part  of  such  claim,  and  are  apparently  not 
the  property  of  the  claimant  or  under  his  control.  They  cannot,  under 
these  circumstances,  be  credited  to  claimant  toward  the  necessary 
statutory  expenditure  (Antediluvian  Lode,  8  L.  D.,  602;  Independence 
Lode,  9  L.  D.,  571;  and  Lone  Dane  Lode,  10  L.  D.,53).  Without  them 
the  expenditure  shown  is  insufficient.  The  requirement  of  your  office 
upon  this  ix)int  was  a  proper  one,  and  is  therefore  approved. 

Before  proceeding  to  cancel  the  entry,  however,  you  will  allow  the 
claimant  a  reasonable  time  within  which  to  file  a  certificate  of  the  sur- 
veyor general,  showing  other  expenditure,  if  any  there  be,  additional 
to  that  in  the  said  discovery  cut,  and  aggregating  in  value  $500.00, 
made  by  himself  or  his  grantors,  upon  or  for  the  benefit  of  the  claim 
as  now  constituted,  at  any  time  prior  to  the  expiration  of  the  period  of 
publication  of  notice  of  the  application  for  patent.  See  Draper  et  ah  v. 
Wells  et  al.  (25  L,  D.,  550). 

The  decisions  of  your  office  are  modified  accordingly. 
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MIXING  CLAIM— FORT  BKI.KXAP  INDIAN  RESERVATION. 

Eureka  and  Try  Again  Lode  Claims. 

Section  8,  act  of  June  10, 1896,  siiitboriziug  mineral  entries  of  lands  formerly  embraced 
in  Fort  Belknap  Indian  reservation  contemplates  that  sncli  en triei«  shall  be  mode 
in  accordance  with  the  procedure  sot  out  in  sections  2325  and  2326  uf  the  Revised 
Statutes. 

Secretary  Hitchcoclc  to  the  Commissianer  of  the  General  Land  Office.^ 
(F.  L.  C.)  September  12^  1899.  (E.  B.,  Jr.) 

This  is  an  appeal  by  Samuel  K.  McDowell  and  others  from  the 
decision  of  your  office,  dated  October  12,  1897,  rejecting  their  applica- 
tion to  purchase  the  Eureka  and  Try  Again  lode  claims,  surveys  Nos, 
5098  and  5099,  Helena,  Montana,  land  district.  The  said  application 
was  presented  June  9, 1897,  and,  it  is  stated  therein,  was  made  "nnder 
the  provisions  of  section  8  of  Chapter  iS98,  V.  S.  Statutes  at  Large.'' 
Section  8  referred  to  (act  June  10,  1896,  29  Stat.  321,  35;^,)  accepts, 
ratifies  and  confirms  nn  agreement  therein  set  out  providing  for  the 
cession  to  the  United  States  of  a  certain  portion  of  the  Fort  Belknap 
Indian  reservation  in  the  State  of  Montana,  makes  provision  for  th^ 
survey  of  the  boundary  lines  thereof,  and  further  declares: — 

That  upon  the  filing  in  the  United  States  local  land  office  for  the  district  in  which 
the  lands  surrendered  by  article  one  of  the  foregoing  agreement  are  situated,  of  the 
approved  plat  of  survey  authorized  by  this  section,  the  lands  so  surrendered  shall 
be  open  to  occupation,  location,  and  purchase,  nnder  the  provisions  of  the  mineral-land 
laws  only,  subject  to  the  several  articles  of  the  foregoing  agreement:  Proridedj  That 
said  lands  shall  be  sold  at  ten  dollars  per  acre:  And  provided  further ,  That  the  terms 
of  this  section  shall  not  be  construed  to  authorize  the  oocupaucy  of  said  lands  for 
mining  purposes  prior  to  the  date  of  filing  said  approved  plat  of  survey:  Prondcd, 
hoioetser,  That  any  person  who  in  good  faith  prior  to  the  passage  of  this  act  had  dis- 
covered and  opened,  or  located,  a  mine  of  coal  or  other  mineral,  shall  have  a  prefer- 
ence right  of  purchase  for  ninety  days  from  and  after  the  oflScial  tiling  in  the  local 
land  office  of  the  approved  plat  of  survey  provided  for  by  this  section. 

See  the  repeal  of  the  last  of  the  foregoing  provisos  by  section  10  of 
the  act  of  June  7,  1897  (30  Stat.,  02,  93). 

With  their  said  application  said  McDowell  and  others  also  presented 
an  application  for  piitent,  the  Held  notes  and  plat  of  survey  of  the  said 
claims,  affidavits  of  citizenship  of  the  claimants,  copies  of  location 
notices  and  abstracts  of  title.  Protests  against  the  application  for 
patent  and  application  to  purchase  were  tiled,  June  10, 1897,  by  Kobert 
Orman,  and  Thomas  O'llanlon  and  others,  alleging,  in  each  instance, 
ownership  of  a  claim  or  claims  in  conflict  with  the  said  Eureka  and 
Try  Again,  and,  generally  and  specifically,  failure  on  the  part  of  the 
Eureka  and  Try  Again  claimants  to  comply  with  the  provisions  of  sec- 
tion 2325  of  the  Revised  Statutes.  It  appearing  that  no  copy  of  the 
plat  or  notice  of  the  application  for  patent  had  been  posted  on  the  land 
nor  in  the  local  office,  and  that  notice  had  not  been  published,  as  required 
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by  section  2325  of  the  Revised  Statutes,  the  local  office,  on  June  12, 
1897,  for  those  reasons  rejected  the  application  to  purchase. 

In  its  decision,  on  appeal,  your  office,  in  affirming  the  decision  of  the 
local  office,  said: 

Althongh  it  is  impossible  to  definitely  locate  these  mining  claims  the  township 
being  nnsarveyed,  it  is  evident  from  the  record  that  they  are  situated,  partly  at  least, 
in  said  Fort  Belknap  Indian  reservation. 

Yonr  decision  mnst  be  affirmed  for  two  reasons,  first,  because  the  approved  plat  of 
snrvey  of  the  boundary  line  of  said  ceded  land  lias  not  been  filed  as  required  by  the 
act,  and,  second,  because  application  for  the  purchase  of  said  lands  when  opened 
must  be  made  in  accordance  with  the  mining  laws  and  regulations.  The  application 
offered  is  irregular  and  could  not  be  accepted  even  were  these  lands  not  in  a  state  of 
reservation. 

In  their  appeal  claimants  assign  error  upon  all  the  holdings  of  your 
office  decision,  contemliDg  that  the  plat  of  the  survey  authorized  by  said 
section  8  had  been  filed  in  the  local  office  pursuant  thereto  prior  to  the 
presentation  of  their  said  applications,  and  that  under  that  section  it  was 
not  necessary  for  them  "  to  comply  with  the  requirements  of  the  mining 
laws  and  regulations  applicable  in  ordinary  cases,"  but  that  they  were 
only  required  thereunder 

to  make  the  application  in  question  and  pay  the  price  provided  for  by  the  law  upon 
affirmatively  showing  that  the  locations  were  made  before  the  cession  of  said  strip 
in  good  faith. 

•  It  is  alleged  that  the  said  claims  are  within  the  ceded  lauds,  and 
that  the  claims  were  located  in  1892.  Tlie  Department  has  not  been 
able  to  determine  from  any  data  in  the  papers  of  the  case  nor  from  the 
records  of  yonr  office  whether  the  said  claims  are  either  wholly  or  in 
part  within  the  ceded  lands,  nor  whether  the  approved  plat  of  survey 
of  the  boundary  lines  thereof  had  been  filed  as  required  by  section  8 
prior  to  the  presentation  of  the  said  applications.  But  assuming  that 
when  these  applications  were  presented  the  lands  in  question  were 
open  to  occupation,  location  and  purchase,  and  that  the  said  claims 
had  been  duly  located,  the  proceedings  for  their  purchase  and  patent- 
ing would  be  the  same  as  if  they  M^ere  outside  the  ceded  lands,  that  is, 
the  proceedings  set  out  in  sections  2325  and  232G  of  the  Revised  Stat- 
utes. Without  considering  any  other  question  it  is  enough,  therefore, 
to  find  that  claimants  did  not  so  proceed.  They  posted  no  copy  of  the 
plat  of  the  claim  thereon,  together  with  a  notice  of  the  application 
for  patent,  previous  to  the  attempted  tiling  of  their  application,  as 
required  by  said  section  2325;  neither  did  they  give  the  other 
notices  required  by  that  section,  nor  furnish  the  certificate  of  the 
surveyor-general  as  to  expenditures.  Under  these  circumstances  the 
applicatiou  to  purchase  was  properly  rejected,  and  the  application  for 
patent  should  also  have  been  rejected. 

The  decision  of  your  office  is  affirmed,  in  accordance  with  the  views 
herein  expressed. 
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MINING    CLAIM— AMENDMENT    OF    PATENT— AD X'ERSE    PROCEEDINGS- 

OWERS  V.  KiLLORAN  ET  AL. 

The  right  to  have  a  miDeral  patent  so  amended  a«  to  describe  the  land  actnallj 
applied  for  and  purchased,  is  not  defeated  by  a  aiibsequeut  adverse  location,  nor 
by  an  entry,  based  on  said  location,  allowed  daring  the  pendency  of  proceedings 
instituted  to  secure  such  anii^udutent. 

One  who  is  entitled  to  a  mineral  patent  under  an  entry,  made  after  due  compliance 
with  statutory  procedure,  is  not  required  to  file  an  adverse  claim  as  against  the 
subsequent  application  of  another  that  embraces  part  of  the  land  so  entered. 

Secretary  HitchcocJc  to  the  Commissioner  of  the  General  Land  Office^ 
(F.  L.  O.)  ^  September  12^  1899.  (G.  C.  R.) 

On  September  4,  1895,  Joseph  M.  Killorau  et  al.  located  five  lode 
claims,  viz..  Eclipse  Nos.  1,  2,  3,  4  and  5,  embracing  practically  the 
whole  of  the  KE.  J  of  the  S  W.  J  of  Sec.  14,  T.  9  S.,  R.  80  W.,  6th  p.  m., 
Leadville,  Colorado. 

January  9, 1897,  Killoran  et  al,  applied  for  patent  for  said  claims,  and 
after  publication  of  notice,  filing  of  said  plat,  etc.,  mineral  entry  Ko. 
4150  was  allowed  therefor,  and  final  certificate  issued  March  22,  1897. 

On  April  6,  1897,  Frank  W.  Owers  filed  in  the  local  office  his  protest 
against  the  issuance  of  patent  on  said  mineral  entry,  claiming  that  the 
land  covered  thereby  is  owned  by  protestant  and  others  as  the  Edna 
placer. 

Killoran,  as  one  of  the  claimants  of  the  Eclipse  lodes,  moved  to  dis- 
miss the  protest. 

The  question  raised  by  the  protest  and  motion  were  considered  by 
your  office  on  December  20, 1897 ;  you  held  for  cancellation  said  mineral 
entry  No.  4150  for  the  Eclipse  lodes  and  rejected  the  application  for 
patent  based  thereon.  From  that  judgment  Joseph  M.  Killoran  has 
appealed  to  this  Department. 

The  land  in  controversy  is  the  NE.  J  of  the  SW.  J  of  Sec.  14,  in  said 
township. 

Frank  W.  Owers  and  others  claim  the  laud  upon  the  following  state 
of  facts; 

On  February  26,  1880,  Peter  Quigley  et  al.  located  the  XE.  J  of  the 
SW.  J  (the  land  in  controversy),  the  E.  i  of  the  N\V.  J  and  the  SW.  J 
of  the  NB.  J,  Sec.  14,  T.  9  S.,  R.  80  W.,  Leadville,  Colorado,  as  a  placer 
claim.  On  February  27,  1880,  a  certificate  of  location  was  filed  for 
record,  and  on  the  same  day  the  locators,  seven  in  number,  conveyed 
their  interests  in  said  claim  to  P;J.  Ooston.  The  deed  (a  quitclaim) 
was  filed  for  record  February  28, 1880. 

March  4,  1880,  P.  J.  Coston  filed  his  application  for  a  patent  for  the 
land  described  in  said  location  certificate,  which,  as  before  seen,  included 
theNE.  J  of  the  SW.  J  of  said  Sec.  14,  the  land  in  controversy;  on  the 
same  day  notice  of  the  application  was  duly  published,  describing  the 
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land  as  in  tbe  location  certificate;  a  plat  of  the- land  was  filed  on  the 
same  day;  the  plat  also  contained  the  same  description. 

May  lOy  1880,  Goston  filed  an  application  in  writing  to  pnrchase  the 
land  embraced  in  his  application  for  patent,  bat  in  doing  so  he  misde- 
scribed  one  of  the  forty-acre  tracts.  This  application  to  purchase  (an 
unnecessary  proceeding)  described  the  N  W.  J  of  the  8  W.  J  (not  the  NE.  J 
of  the  SW.  ^)  of  said  section,  with  other  lands  above  described.  On 
the  same  day  the  receiver  issued  his  receipt  to  Coston  for  $400,  describ- 
ing the  land  as  in  Goston's  said  application  to  purchase,  and  not,  as  be 
should  have  done,  as  in  the  application  for  patent,  the  published  notice, 
and  the  plat.  The  register  on  the  same  day  issued  his  final  certificate, 
following  the  description  made  by  the  receiver. 

A  dnplicate  receipt  was  issued  and  delivered  to  Goston,  which  cor- 
rectly described  the  land  as  given  in  the  application  for  patent,  the 
published  notice,  and  the  plat.  The  records  of  the  local  ofQce  show 
that  Goston's  entry  for  the  Edna  placer  embraced  the  lands  as  in  the 
application  for  patent,  the  notice,  and  plat,  which,  as  before  seen, 
described  the  land  in  controversy. 

On  May  16, 1881,  ])atent  was  issued  to  Goston  for  the  NW.  J  of  the 
SW.  :|of  said  Sec.  14,  with  other  lands  described  in  his  application, 
tbe  patent  thus  following  the  description  contained  in  the  register's 
certificate.  This  patent  was  delivered  to  Goston  on  October  3, 1881, 
upon  the  surrender  of  the  duplicate  receipt,  which,  as  before  seen, 
correctly  described  tbe  land. 

It  would  appear  that  Goston  did  not  observe  the  misdescription  in 
tbe  patent  when  delivered  to  him,  since  he  soon  thereafter  had  it 
recorded  in  its  incorrect  form.  But  long  before  the  Eclipse  lode  claims 
(covering  the  land  in  question)  were  located,  and,  on  June  18,  1890, 
Frank  W.  Owers,  of  Leadville,  Colorado,  one  of  the  then  owners  of  the 
Edna  placer,  advised  youi*  office  of  the  error  made  in  the  issuance  of 
the  Edna  placer. 

Your  office,  under  date  of  July  3, 1890,  advised  Mr.  Owers  that  before 
a  new  x>atent  could  be  issued  for  the  claim  as  applied  for  the  patent 
tben  issued  must  be  surrendered,  accompanied  by  a  request  that  the 
same  be  canceled;  that  a  reconveyance  of  the  land  described  in  the 
patent  to  the  United  States  should  be  transmitted,  together  with  evi- 
dence from  the  county  records  of  present  ownership  of  the  parties  in 
whose  interest  the  request  for  a  new  patent  is  made,  and  showing  that 
there  are  no  incumbrances  on  the  title. 

In  the  meantime,  as  shown  by  certified  abstract  of  title,  fractional 
parts  of  the  land  described  in  the  Goston  patent  had  been  transferred  to 
sundry  parties,  and  mortgages  had  been  given  and  recorded.  Goston's 
interest  in  the  land  was  extinguished,  October  14,  1885,  by  virtue  of  a 
sale  under  a  fee  bill  out  of  the  supreme  court  of  Colorado. 

On  March  21, 1898,  G.  W.  Bowen,  representing  himself  as  attorney 
for  F.  W.  Owers  and  the  judgment  creditors,  informed  your  office  that 
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three-foarths  of  tbe  Edna  placer  was  sold  UDder  a  jadgineut  in  Septem- 
ber, 1897,  and 

as  nine  months  are  allowed  within  which  to  redeem  the  same,  we  are  nnable  at  this 
time  to  convey  to  the  United  States  the  forty  acre  tract  erroneously  patented  to  the 
entryman ;  when  the  time  of  redemption  expires,  and  the  conveyance  has  been  made, 
we  shall  attend  to  the  matter  promptly,  and  have  the  correction  made. 

By  your  office  letter  of  February  23, 1895,  the  register  and  receiver 
were  fully  advised  that  the  land  in  conti^oversy  was  included  in  the  Edna 
placer  entry.  Those  officers  were  also  cognizant  of  the  fact  that  pro- 
ceedings looking  to  the  correction  of  the  Edna  placer  patent  had  been 
begun  when  they  allowed  said  entry  No.  4150  for  the  Eclipse  lodes. 

It  is  insisted  that  no  adverse  claim  was  Med  during  the  period  of 
publication  of  the  application  for  patent  for  the  Eclipse  lodes,  and 
that  under  the  provisions  of  section  2325  of  the  Eevised  Statutes  no 
objection  from  third  parties  to  the  issuance  of  patent  therefor  can  now 
be  raised.  The  answer  to  this  contention  is  that  the  Edna  placer 
claimants  made  due  publication,  which  correctly  described  the  land 
for  which  patent  was  applied,  and  which  embraced  the  land  in  question. 
Ko  adverse  claim  appears  to  have  been  fil^d  against  the  Edna  placer 
application  for  patent  and  the  entry  was  duly  allowed  thereon. 

The  Edna  applicants  were  then  entitled  to  a  patent  upon  their  entry, 
so  far  as  appears  from  this  record,  and  they  were,  therefore,  not 
required  to  file  an  adverse  against  any  subsequent  application  for  a 
l)at«nt  for  any  part  of  the  land  so  entered,  and  their  failure  to  adverse 
the  Eclipse  application  in  nowise  interferes  with  their  rights  secured 
under  the  entry.    Iron  Silver  Mining  Co.  v.  Campbell,  135  IT.  S.,  287. 

Again,  the  records  of  the  local  office  showed  that  the  land  in  contro- 
versy had  been  entered  under  the  name  of  the  "  Edna  Placer"  when 
Killoran  et  al.  located  their  five  lode  claims  thereon.  The  Eclipse 
applicants  were  therefore  charged  with  notice  of  the  Edna  x)lacer  entry. 

It  is  certain  that  the  local  officers,  acting  for  the  government,  sold 
the  land  in  question  to  Coston  under  his  application  for  patent  for 
the  Edna  placer  claim.  It  is  equally  certain  that  Coston  bought 
and  paid  for  the  land  in  question.  It  is  not  shown  that  the  entryman 
or  his  grantees  ever  abandoned  the  land  entered ,-  on  the  contrary,  they 
are  still  claiming  it.  They  repeatedly  sought  to  have  the  patent 
corrected  to  properly  describe  the  land  so  entered,  long  before  Killoran 
et  al.  ever  located  the  Eclipse  lodes. 

The  land  in  question,  not  having  been  patented,  is  still  under  the 
jurisdiction  of  this  Department;  but  for  a  palpable  mistake  of  the 
local  officers  it  would  have  been  properly  described  in  the  Edna  patent. 

On  a  reconveyance  to  the  United  States  of  the  land  erroneously 
described  in  the  patent,  a  new  or  corrected  patent  will  issue  so  as  to 
include  the  land  in  controversy.  Bell  v.  Hearne,  19  How.,  252;  Wilson 
V.  Byers,  77  Ills.,  76;  Portland  General  Electric  Co.,  17  L.  D.,  25;  Hans 
P.  Hanson,  20  L.  D.,  376;  Baldwin  Star  Coal  Co.  v.  Quinn,  2S  L.  D.,  307. 
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The  land  in  question  was  not  subject  to  disposition  at  the  date  of 
said  entry  No.  4150  for  the  Eclipse  lodes ;  that  entry  will  therefore  be 
canceled. 

The  decision  appealed  from  is  affirmed. 


HOMESTEAD-SOLDIERS'  AVI  DOW— SECTION  «H07,  R.  S. 

Lucy  A.  Bogaet. 

The  widow  of  a  deceased  soldier  who  makes  a  homestead  entry  nnder  section  2307 
B.  S.,  in  her  own  name,  and  perfects  title  thereto,  exhausts  her  right  under  the 
homestead  law. 

Secretary  Hitchcock  to  the  Commissioner  oj  the  General  Land  Office^ 
(F.  L.  C.)  September  12, 1899.  (R.  G.) 

Lucy  A.  Bogart  appeals  from  the  decision  of  your  office  of  May  14, 
1898,  rejecting  her  second  homestead  entry,  made  September  10, 1892, 
for  the  SEJ  of  the  SB  J  of  Sec.  10;  the  SWJ  of  the  SWJ  of  Sec.  11, 
and  the  WJ  of  the  NWJ  of  Sec.  li,  T.  25  N.,  K.  27  E.,  embracing  one 
hundred  and  sixty  acres,  in  the  Waterville,  Washington,  land  district. 

It  appears  that  the  applicant,  as  Lucy  A.  Andrews,  widow  of  James 
S.  Andrews,  a  soldier,  deceased,  made  original  homestead  entry  at  the 
local  office  in  said  district,  under  section  2307  of  the  Revised  Statutes, 
January  22,  1892,  for  the  SJ  of  SWJ  and  WJ  of  SEJ  of  Sec.  10,  T. 
25  N.,  li.  27  E. 

August  21,  1897,  she  submitted  final  proof  in  support  of  her  first 
entry  and  final  certificate  was  issued  thereon  under  her  name  of  Lucy 
A.  Bogart,  as  she  had  remarried.  The  attention  of  your  office  was 
directed  to  the  fact  that  she  had  made  a  second  entry  for  another 
tract,  and  your  office  held  such  entry  invalid. 

Your  office  so  held  under  the  authority  of  the  departmental  decision 
in  the  case  of  Adelia  S.  Royal  (15  L.  D.,  408),  wherein  it  was  held  that 
a  widow  of  a  deceased  soldier,  who  makes  homestead  entry  under  sec- 
tion 2307  of  the  Revised  Statutes,  in  her  own  name,  exhausts  her  right 
under  the  homestead  law,  as  section  2298  provides  that  no  person  shall 
be  permitted  to  acquire  title  to  more  than  one  hundred  and  sixty  acres 
under  the  provisions  of  the  chapter  relating  to  homesteads;  that  as 
both  of  the  entries  were  made  in  the  year  1892,  in  the  months  of  Jan- 
uary and  September,  respectively,  and  deducting  the  term  of  military 
service  of  her  deceased  husband,  which  was  a  little  over  one  year, 
Mrs.  Bogart  would  be  required  to  reside  on  the  land  embraced  in  her 
first  entry  nearly  four  years,  which  would  preclude  her  residence  on 
the  second  tract  so  entered,  during  that  period;  and  further,  that 
had  her  husband  exercised  his  right  to  make  the  first  entry,  she  could 
have  x)erfected  the  same  without  interfering  with  her  right  to  make 
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another,  but  that  his  failure  to  exercise  that  right  did  not  confer  on  his 
widow  the  right  to  make  two  homestead  entries. 

Tlie  appeal,  which  is  not  accompanied  by  a  brief,  alleges  specific 
grounds  of  error  in  the  holdings  of  your  office. 

The  decision  of  your  office  appears  to  be  a  correct  exposition  of  the 
law  governing  the  case,  and  it  is  therefore  affirmed. 


MINtXG  CI-iAIM-LOCATION-AUEN-ASSESSMENT  WORK. 

MOEVOY  U.  MEGaiNSON. 

A  mining  location  made  by  an  alien  is  not  void,  but  voidable;  and  a  subsequent 
declaration  of  intention  to  become  a  citizen,  made  by  the  locator  prior  to  the 
inception  of  any  adverse  right,  relates  back  to  the  date  of  the  location  and  vali- 
dates the  same. 

Annual  Assessment  work  is  not  a  condition  to  obtaining  patent,  but  only  a  condition 
to  the  continued  right  of  possession  to  an  unpatented  claim  as  against  other  and 
adverse  claimants,  and  a  failure  to  perform  such  work  furnishes  no  reason  for 
the  cancellation  of  an  entry,  in  the  absence  of  an  adverse  claim  legally  asserted. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(F.  L.  0.)  September  14,  1899.  (G.  B.  G.) 

September  21, 1880,  John  Hanley  located  the  Lone  Jack  lode  mining 
claim,  in  the  Garden  Valley  mining  district,  Eldorado  county,  California. 

The  possessory  right  or  title,  if  any,  acquired  by  this  location,  hav- 
ing by  virtue  of  certain  mesne  conveyances  and  mortgage  foreclosure 
proceedings  passed  to  and  vested  in  William  Megginson,  the  said  Meg- 
giuson  applied  for  a  patent  for  said  claim,  and,  February  5,  1808,  made 
mineral  entry  therefor. 

May  16,  1898,  A.  D.  McEvoy  filed  in  your  office  a  sworn  protest 
against  the  patenting  of  said  claim,  alleging,  in  substance,  that  he  is 
the  owner  entitled  to  and  in  possession  of  the  premises  embraced  in 
Megginson's  application;  that  the  original  locator,  Hanley,  was  not  a 
citizen  of  the  United  States  September  21, 1880,  when  he  located  said 
claim;  that  the  notice  of  this  location  was  not  recorded  in  "Book  A., 
page  19,"  of  the  Garden  Valley  mining  district,  as  stated  by  Meggin- 
son, in  his  application  for  patent;  tbat  the  assessment  work  required 
by  law  was  not  done  on  said  claim  for  the  year  1897,  and  that  therefore 
he  (McEvoy)  relocated  the  premises  embraced  in  said  claim,  February 
15,  1897  (1898). 

October  1, 1898,  your  office  dismissed  the  protest,  and  the  appeal  of 
McEvoy  brings  the  case  here. 

The  record  shows  that  at  the  date  of  the  location  of  the  Lone  Jack 
claim,  the  locator,  Hanley,  was  an  alien,  and  had  not  declared  his  inten- 
tion to  become  a  citizen  of  the  United  States;  that  on  March  10,  1883, 
he  conveyed  a  one-half  interest  in  the  claim  to  one  Julius  Johnson; 
that  on  June  3, 1884,  he  made  his  declaration  of  intention  to  become  a 
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cifizen ;  and  that  on  March  19, 1886,  he  and  Johnson  conveyed  the  claim 
to  Henry  Anderson  and  Rudolph  Orth,  who  subsequently  executed  a 
mortgage  thereon,  through  which  Megginson  deraigus  title. 

Section  2319  of  the  Bevised  Statutes  declares  that  all  valuable  min- 
eral deposits  in  lands  belonging  to  the  United  States  are  free  and  open 
to  exploration  and  purchase,  and  the  lands  in  which  they  are  found  to 
occupation  and  purchase,  '<by  citizens  of  the  United  States  and  those 
who  have  declared  their  intention  to  become  such."  It  is  not  necessary 
to  decide  in  this  case  whether  the  location  of  mineral  land  under  this 
section  by  an  alien  who  has  not  declared  his  intention  to  become  a 
citizen  of  the  United  States  may  be  defeated  by  a  relocation  of  the 
premises  by  a  qualified  locator  prior  to  the  filing  of  such  declaration 
of  intention.  Hanley's  location  was  not  void,  but  voidable,  and  his 
declaration  of  intention  made  June  3, 1884,  and  before  there  was  a 
relocation  or  attempted  relocation  of  the  ground  in  controversy  related 
back  to  the  date  of  his  location  and  operated  to  validate  it,  and  upon 
declaring  that  intention  he  was  entitled  to  the  advantage  of  work 
previously  done,  and  of  the  record  previously  made  by  him  in  the 
location  of  said  claim.  (See  Leary  v.  Manuel,  12  L.  B.,  345;  Lone 
Jack  Ifining  Go.  et  aL  v.  Meggison,  82  Fed.  Bep.,  89;  Croesus  Mining, 
Milling  and  Smelting  Co.  v,  Colorado  Land  and  Mineral  Co.,  19  Fed. 
Rep.^  78;  North  Noonday  Mining  Co.  t?.  Orient  Mining  Co.,  1  Fed. 
Bep.,  624.) 

The  remaining  allegations  of  this  protest,  even  if  true,  are  without 
force.  The  notice  of  the  Lone  Jack  location  was  recorded  in  Book  A, 
at  page  190  of  the  mining  records,  instead  of  page  19,  as  stated  in  the 
application  for  patent,  but  it  is  not  alleged  by  the  protestant  that  he 
was  misled  or  deceived  thereby  to  his  injury,  and  as  a  matter  of  fact 
the  record  shows  that  he  was  not  misled  or  deceived  by  this  clerical 
oversight  to  his  injury,  or  at  all.  It  is  doubtful  whether  the  assessment 
work  was  done  on  this  claim  for  the  year  1897,  but  even  if  it  was  not, 
this  delinquency  does  not  furnish  a  ground  of  protest.  The  doing  of 
annual  assessment  work  is  not  a  condition  to  obtaining  patent,  but 
only  a  condition  to  the  continued  right  of  possession  to  an  unpatented 
claim  as  against  other  and  adverse  claimants,  and  a  failure  to  perform 
such  work  furnishes  no  argument  for  the  cancellation  of  an  entry,  in 
the  absence  of  an  adverse  claim  legally  asserted.  Hughes  et  ah  v. 
Ochsner  et  al,  h  L.  D.,  390,  398. 

There  was  no  relocation  of  the  premises  in  controversy  prior  to 
Megginson's  entry,  and  no  assertion  of  an  adverse  claim  in  the  manner 
provided  by  law. 

The  decision  appealed  from  is  affirmed. 
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PRICE  OF  LAXD— RAILROAD  LIMITS. 

Instructions. 

The  instrnctioDS  of  June  6,  1899,  28  L.  D.,  479,  with  respect  to  the  price  of  the  alter- 
nate reserved  sections  within  the  limits  of  the  grant  along  the  constructed  main 
and  branch  lines  of  the  Southern  Pacific  and  within  the  forfeited  limits  of  the 
Atlantic  and  Pacific,  adhered  to  on  review. 

The  cases  of  Thomas  A.  Holden,  16  L.  D.,  493,  and  Edward  D.  McGee,  17  L.  D.,285, 
overruled. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(F.  L.  0.)  September  14, 1899.  (¥.  W.  0.) 

Under  date  of  June  6, 1899  (28  L.  D.,  479),  in  response  to  a  request 
from  your  office  for  instructions,  you  were  advised  that  the  alternate 
reserved  sections  within  the  limits  of  the  grant  along  the  constructed 
main  and  branch  lines  of  the  Southern  Pacidc  railroad,  and  also 
within  the  limits  of  the  forfeited  Atlantic  and  Pacific  grant,  must  be 
held  at  the  double  minimum  price  irrespective  of  any  question  as  to 
whether  the  Southern  Pacific  Railroad  Company  can  acquire  title  to 
any  or  all  of  the  odd-numbered  sections  within  said  conflicting  limits. 

Under  date  of  July  13,  last,  there  was  filed  in  this  Department  a 
request  for  a  reconsideration  of  the  instructions  above  referred  to,  said 
request  being  filed  by  Messrs.  Harvey  Spalding  and  Sons,  representing 
themselves  as  attorneys  for  a  number  of  entrymen  in  the  Los  Angeles 
district,  California. 

After  carefal  consideration  of  the  briefs  filed  in  support  of  the 
request  for  a  reconsideration,  and  of  the  authorities  cited  in  support 
thereof,  the  Department  adheres  to  the  conclusion  reached  in  the  instruc- 
tions of  June  6th  last,  and  must  therefore  deny  the  request.  So  far  as 
the  decisions  of  the  cases  of  Thomas  A.  Holden,  16  L.  D.,  493,  and 
Edward  D.  McGee,  17  L.  D.,  285,  are  in  conflict  with  those  instructions 
they  will  no  longer  be  followed. 


HOMESTEAD-AMENDMENT— AD.JOIN1NG  FARM  ENTRY. 

PlOARD  V.  ReHBBIN. 

Tbe  right  of  a  homesteader  to  change  his  entry  to  an  adjoining  farm  homestead  is 
not  affected  by  his  failure  to  comply  with  the  law  under  his  original  entry  of 
the  tract,  in  the  absence  of  a  valid  intervening  adverse  claim. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  OfficCj 
(F.  L.  C.)  September  14,  1899.  '  (G.  J.  H.) 

October  19, 1894,  Charley  Rehbein  made  homestead  entry  for  the 
NE.  i  of  the  NE.  J  of  Sec.  28,  T.  31,  R.  22,  St.  Cloud  land  district, 
Minnesota. 

April  11, 1896,  Rehbein  offered  his  commutation  proof  on  said  entry, 
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nnder  section  2301  lievised  Statutes,  before  the  clerk  of  the  district 
coart  of  Anoka  county,  at  Anoka,  Minnesota^  and  on  the  same  day 
Eosibe  Picard  filed  a  corroborated  protest  against  the  acceptance  of 
said  proof,  alleging  that  he  was  in  possession  of,  and  had  made  valuable 
improvements  upon,  the  land  in  question  at  the  time  Eehbein  made 
entry  thereof;  that  he  has  continued  in  the  possession  and  occupancy 
of  the  same,  and  has  made  other  improvements  thereon,  since  the  date 
of  said  entry;  and  that  Behbein  has  never  resided  upon  and  improved 
said  land  as  required  by  law. 

Testimony  on  behalf  of  both  parties  was  taken  at  Anoka,  Minnesota, 
before  the  clerk  of  the  district  court  of  Anoka  county. 

April  15,  1896,  Behbein  filed  an  application  for  leave  to  amend  his 
homestead  entry  so  as  to  make  it  an  adjoining  farm  entry. 

August  11,  1896,  the  local  of&cers  found,  upon  the  testimony  sub- 
mitted, that  Rehbein  had  not  complied  with  the  requirements  of  the ' 
homestead  law  in  reference  to  settlement  and  residence,  and  recom- 
mended that  his  final  proof  be  rejected.  They  also  recommended  that 
Behbein's  application  to  change  his  entry  to  an  adjoining  farm  home- 
stead be  disallowed,  on  the  ground  that  <'  the  adverse  right  of  said 
Eusibe  Picard  has  intervened."  From  said  finding  Behbein  appealed 
to  yoar  office,  which,  on  October  11,  1897,  affirmed  the  action  of  the 
local  officers  and  rejected  ^'  Behbein's  final  proof  and  application  to 
amend  his  entry."  From  this  decision  no  appeal  was  taken,  but,  on 
February  15,  1898,  your  office,  of  its  own  motion,  again  took  up  the 
matter  and  rendered  decision,  which  is  in  part  as  follows: 

TMb  office  by  letter  "H"  of  October  11,  1897,  affirmed  your  decision,  but  did  not, 
in  terms,  hold  Rehbein^B  H.  £.  No.  17046  for  cancellation. 

October  16,  1897,  you  notified  Rehbeiu's  attorney  by  registered  letter,  and  on  Jan- 
nary  28, 1898,  yon  reporte<f  that  no  appeal  had  been  filed. 

As  to  the  matter  already  adjudicated,  the  case  is  hereby  closed.  It  is  necessary, 
however,  to  pass  on  the  validity  of  Rehbein's  H.  E.  No.  17046.  The  final  proof  shows 
that  he  never  established  a  residence  on  the  land  and  he  did  not  attempt  to  change 
hie  entry  to  an  adjoining  farm  entry,  until  after  Picard  had  showed  the  fact  of  his 
failure  to  comply  with  the  law.  He,  Picard,  was  then  entitled  to  the  preference 
right  of  entry  under  the  2nd  section  of  the  act  of  May  14,  1880  (21  Stat.,  140). 

Therefore  H.  E.  No.  17046  in  hereby  held  for  cancellation,  subject  to  the  right  of 
appeal. 

From  this  latter  decision  Rehbein  has  appealed,  assigning  the  follow- 
ing groands  of  error: 

Error  to  again  take  up  this  matter  on  his  own  motion  until  the  defendant  shall 
make,  or  neglect  to  make,  his  offer  of  final  proof.  The  case  having  been  closed  by 
final  order  of  October  11,  1897,  and  the  plaintiff  not  haying  made  application  to 
correct  the  said  order. 

Error  to  find  from  all  of  the  files  and  proofs  in  the  matter  that  the  defendant, 
Rehbein,  did  not  in  good  faith  establish  a  residence  upon  the  land  in  question  and 
did  not  in  good  faith  improve  the  same. 

Error  to  find  that  this  plaintiff,  Picard,  was  entitled  to  a  preference  right  of  entry 
to  this  land. 

Error  to  find  nnder  all  of  the  files  and  proofs  in  this  action  that  H.  E.  No.  17046  is 
or  should  be  held  for  canceUation. 
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The  facts  of  the  case,  in  reference  to  Behbein's  settlement  and  resi- 
dence upon  the  tract  in  dispute,  are  sufficiently  set  forth  in  your  office 
decision  of  October  11, 1897,  and  need  not  be  herein  repeated.  It  is 
clear  from  the  evidence  that  he  has  never  in  good  faith  established  a 
residence  upon  his  claim  to  the  exclusion  of  a  home  elsewhere,  and 
therefore,  not  having  complied  with  the  requirements  of  the  homestead 
law  up  to  the  time  of  the  presentation  of  his  commutation  proof,  said 
proof  was  properly  rejected. 

Rehbein's  application  to  amend  was  made  prior  to  adverse  action  on 
his  final  proof,  and  was  in  effect  an  abandonment  of  all  rights  under 
his  original  entry  and  an  application  to  make  adjoining  farm  entry. 
He  states  under  oath  that  the  reason  he  did  not  at  first  make  an  adjoin- 
ing farm  entry  of  the  land  was  because  he  was  ignorant  of  the  fact  that 
he  was  entitled  to  make  such  entry.  Bis  failure  to  reside  on  the  land 
under  his  first  entry  in  no  wise  afiects  his  qualifications  as  an  appli- 
cant to  thus  amend  his  entry.  He  stands  on  the  same  footing  as  any- 
one else  owning  an  adjoining  farm,  subject  only  to  any  intervening  right 
on  the  part  of  the  protestant.  It  does  not  appear  that  the  latter  is  a 
settler  on  the  land  or  that  he  paid  the  costs  of  the  proceedings  on  the 
protest.  It  is  not  seen,  therefore,  from  the  record  as  now  made,  that  his 
standing  in  the  case  is  such  as  to  defeat  the  right  of  amendment  on  the 
part  of  Eehbein.  Nor  can  the  rights  of  Eehbeiu  be  affected  by  the  fact 
that  the  judgment  of  your  office  holding  his  entry  for  cancellation  was 
not  rendered  until  after  the  expiration  of  the  time  allowed  for  appeal. 

It  is  therefore  directed  that  Behbein's  entry  be  canceled  and  he  be 
notified  that  he  will  be  permitted,  within  thirty  days  from  notice  hereof, 
to  file  in  due  form  an  application  to  make  adjoining  farm  entry  of  the 
land  involved,  and  that  protestant  be  notified  of  the  action  herein 
taken  and  be  given  thirty  days  within  which  to  show  cause,  if  any, 
why  such  entry  should  not  be  allowed.  In  the  event  of  any  adverse 
showing  on  the  part  of  protestant  the  papers  will  be  transmitted  to 
your  office  for  appropriate  action,  otherwise  the  application  will  be 
allowed,  if  Rehbein  is  shown  to  be  in  other  respects  qualified  to  make 
such  entry. 

Your  office  decision  is  modified  as  above  indicated. 


PIIEFERKNC'E  RIGHT  OP  ENTRY-APPLICATION  TO  ENTER. 

JACOBY  V.  KUBAL  ET  AL. 

A  preferred  right  of  entry  under  the  act  of  May  14, 1880,  cannot  be  secured  by  pro- 
ceedings on  protest  against  an  uppHcation  to  enter. 
The  case  of  Cline  v.  Urban,  29  L.  D.,  96,  cited  and  followed. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(F.  L.  C.)  September  14, 1899.  (J.  L.  McO.) 

Joseph  Kubal,  on  March  26, 1891,  made  homestead  entry  for  the 
SW.  4  of  Sec.  32,  T.  98,  B.  67,  Mitchell  land  district,  Sonth  Dakota. 
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He  made  fiual  proof,  upon  which  patent  was  issued  February  11, 1895. 
On  November  5, 1894  (subsequently  to  his  making  final  proof),  he  and 
his  wife  Anna  Kubal  conveyed  the  land  by  general  warranty  deed  to 
another  party. 

On  June  24, 1895,  James  J.  Kubal  made  homestead  entry  for  the 
SW.  i  of  Sec.  14,  T.  96,  R.  62,  same  laud  district.  On  August  28, 1895, 
he  relinquished  siaid  entry,  and  filed  an  application  to  make  entry  for 
the  NE.  i  of  Sec.  25,  T.  97,  B.  66,  same  land  district.  A  few  days  later 
he  applied  to  amend  his  application  to  the  NW.  J  of  Sec.  29,  T.  97,  E. 
65.  His  application  was  refused  by  your  office  letter  of  February  8, 
1896.  He  appealed  to  the  Department,  which,  on  August  19,  1897, 
reversed  the  action  of  your  office,  and  directed  the  allowance  of  his 
entry  as  amended— for  the  NW.  i  of  said  Sec.  29  (25  L.  D.,  132).  Said 
departmental  decision  was  promulgated  by  your  office  on  August  31, 
1897. 

Prior  to  the  last-named  date,  however — to  wit,  on  August  26, 1897 — 
Anna  Kubal,  claiming  to  be  the  deserted  wife  of  said  Joseph  Kubal, 
filed  homestead  application  for  said  NW.  i  of  Sec.  29.  The  local 
officers  rejected  said  application  because  of  conflict  with  that  of  James 
J.  KubaL 

Oo  September  13, 1897,  Anna  Kubal  appealed  from  said  decision, 
contending  that  her  application  should  have  been  received,  and  held 
to  await  the  decision  in  the  matter  of  James  J.  Kubal's  application  to 
amend. 

On  September  9, 1897,  Jacob  Jacoby  filed  an  affidavit  alleging  that 
James  J.  Kubal  was  the  same  person  who,  under  the  name  of  Joseph 
Kubal,  had  on  March  26, 1891  (supra),  made  homestead  eutry  for  the 
SW.  i  of  Sec.  32,  T.  98,  R.  67.  He  asked  that  a  hearing  be  ordered, 
and  offered  to  pay  the  exx>enses  thereof;  but  he  did  not  file  an  appli- 
cation to  enter  the  land,  nor  for  a  preference  right  of  entry.  Notices 
were  issued  for  a  hearing  to  be  held  October  19, 1897,  before  the  local 
officers,  on  the  above  charge. 

On  September  25, 1897,  Anna  Kubal  filed  a  second  application  to 
make  homestead  entry  for  said  NW.  ^  of  Sec.  29,  alleging  that  she  was 
the  deserted  wife  of  Joseph  Kubal,  was  the  head  of  a  family,  and  had 
five  small  children  to  support;  that  she  was,  and  had  been  for  more 
than  ninety  days,  an  actual  settler  on  the  land.  At  the  same  time  she 
filed  James  J.  Kubal's  withdrawal  of  his  application  to  enter  the  land 
and  allowing  Anna  Kubal  to  complete  her  filing. 

On  October  13, 1897,  the  local  officers,  acting  upon  the  above  appli- 
cation, held  that  the  withdrawal  of  James  J.  Kubal  was  in  effect  a 
relinquishment  of  his  right  to  make  entry  of  said  tract — the  NW.  J  of 
Sec.  29;  also  that,  as  said  withdrawal  or  relinquishment  was  filed  while 
a  contest  was  pending  against  his  right  to  enter  said  tract,  it  was 
proper  to  presume  that  his  relinquishment  was  the  result  of  said  con- 
test; therefore  they  awarded  the  preference  right  to  make  entry  of  said 
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tract  to  said  contestaut,  Jacob  Jacoby;  and  rejected  Anna  Kubal's 
application  to  enter  tbe  same.  All  parties  in  interest  were  notified 
October  18, 1897. 

At  tbe  bearing  bad  October  19, 1897,  tbe  defendant,  James  J.  Eabal, 
made  no  appearance;  but  Mrs.  Kubal  appeared  as  iutervenor.  The 
local  officers  made  no  finding  upon  tbe  question  as  to  wbether  said 
James  J.  Kubal  and  Josepb  Kubal  are  one  and  tbe  same  person,  but 
transmitted  all  tbe  papers  to  your  office.  The  withdrawal  by  James  J. 
Kubal  of  his  application  renders  a  decision  of  this  question  unnecessary. 

On  October  28,  1897,  your  office  returned  to  the  local  officers  Anna 
Kubal's  first  application,  with  instructions  that  it  be  received  and  held 
to  await  the  final  determination  of  the  Department  in  the  matter  of 
James  J.  Kubal's  application  (which  application,  however,  had  been 
allowed  by  departmental  decision  of  August  9,  and  the  decision  pro- 
mulgated by  your  office  August  31,  1897;  and  on  September  25, 1897, 
Anna  Kubal  had  filed  in  the  local  office  James  J.  KubaFs  withdrawsJ 
of  said  application). 

On  December  17, 1897,  Anna  Kubal  personally  applied  at  the  local 
office  to  enter  said  land;  but  the  local  officers  again  rejected  her  appli- 
cation, and  the  same  was  ^'held  to  await  the  final  determination  of  the 
case  of  the  United  States  v,  James  J.  Kubal;"  and  she  was  notified 
that  when  said  case  was  closed  in  accordance  with  the  terms  of  your 
office  letters  of  August  31  and  October  28,  1897,  appropriate  action 
would  be  taken  by  them  relative  to  her  application  to  enter.  From 
this  decision  also  Anna  Kubal  appealed. 

Your  office,  on  February  8, 1898,  in  view  of  the  facts  above  set  forth, 
rendered  a  decision  finding  and  hohling  as  follows: 

Jacoby  has  not  asked  for  the  preference  right  of  eut-ry,  aud  has  not  attempted  to 
enter  the  land.  He  appealed  apparently  as  a  friend  of  the  government.  Anna 
Kubal  was,  vthen  she  filed  her  first  application  to  outer,  qualified,  being  then  a 
deserted  wife  and  the  head  of  a  family.  She  kept  her  rights,  gained  by  snch  appli- 
cation, alive;  and  when  James  J.  Kubal  filed  his  relinquishment  of  all  claims  to  the 
land  applied  for  by  her,  her  application  attached.  It  should  now  be  allowed;  and 
unless  Jacoby  appeals,  it  will  be  returned  for  acceptance  by  you. 

Jacoby  has  appealed.  He  alleges,  in  substance,  that  your  office  was 
in  error  in  holding  that  because  of  his  omission  to  file  application  to 
enter  and  to  ask  for  a  preference  right,  he  is  not  entitled  to  the  benefit 
of  the  same;  and  in  not  considering  '^the  fraud  and  collusion  shown 
to  exist  between  Anna  Kubal,  the  intervenor,  and  her  husband,  James  J. 
Kubal,  alias  Joseph  Kubal." 

The  preference  right  to  contest  an  entry  is  created  by  statute  (act  of 
May  14, 1880,  21  Stat.,  UO): 

In  all  cases  where  any  person  has  contested,  paid  the  land  of19ce  fees,  aud  pro- 
cured  the  cancellation  of  any  preemption  homestead,  or  timber  culture  entry,  eto. 

In  the  case  at  bar  no  entry  was  ever  made  on  James  J.  Kubal's  appli- 
cation; so  there  could  be  no  cancellation  of  an  entry,  and  no  basis  for 
a  preference  right.    Also,  technically  speaking,   no  relinquishment 
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could  be  made.  Withdrawal  of  an  application  to  enter  may- be  made  at 
any  time;  and  upon  such  withdrawal  the  land  is  at  once  relieved  from 
any  claim  under  sach  application  (Hnghey  v.  Dougherty,  9  L.  D.,  29). 
Jacoby  charges,  in  sabstance,  that  the  divorce  between  Anna  Kubal 
and  her  husband  was  collusive  and  fraudulent — she  '^  suing  for  a 
divorce  which  had  been  consented  to  on  the  part  of  her  husband  for 
the  purpose  of  holding  this  land."  The  proof  that  such  divorce  has 
been  granted  (September  30,  1897,)  is  on  file  in  the  record.  The 
Department  has  held  (Cline  v.  Urban,  syllabus,  29  L.  D.,  96) : 

The  good  faith  of  an  entry  woman  in  securing  a  decree  of  divorce,  as  affecting  her 
qnaUfications  nnder  the  homestead  law,  is  not  a  matter  of  investigation  through  a 
contest  under  the  act  of  May  14,  1880. 

Anna  Kubal,  at  the  time  of  presenting  her  first  application,  was  a 
deserted  wife  (since  divorced);  and  was  qualified  to  make  homestead 
entry  of  the  land.  She  was  actually  residing  on  the  land,  it  was  sub- 
ject to  entry,  and  she  has  by  her  repeated  appeals  kept  alive  the  rights 
gained  by  her  application.  On  James  J.  KubaPs  withdrawal  of  his 
application,  hers  at  once  attached. 

The  decision  of  your  office  is  hereby  affirmed. 

Certain  ex  parte  affidavits,  filed  after  the  hearing,  have  not  been 
considered  in  arriving  at  a  conclusion  herein. 


CONTEST-REI^INQUISHMENT-PREFERRED  RIGHT  OF  ENTRY. 

HoRNSBY  V.  Carson  et  al. 

A  relinqnishnient  filed  after  che  initiation  of  a  contest,  and  independently  thereof, 
will  not  defeat  the  preferred  right  of  the  contestant,  if  the  facts  shown  at  the 
hearing  require  the  cancellation  of  the  entry  on  the  ground  charged. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(F.  L.  C.)  September  15,  1899.  (G.  C.  li.) 

On  July  11, 1895,  Kichard  M.  Carson  made  homestead  entry  of  the 
S.  i  SW.  i,  Sec.  3,  and  the  E.  i  NW.  J,  Sec.  10,  T.  20  N.,  R.  31  W.,  Harri- 
son  land  district,  Arkansas. 

On  July  19,  1897,  Kichard  HorDsby  filed  his  contest  against  said 
entry,  alleging  that  the  same 

was  not  made  honestly  and  in  good  faith  ....  for  the  benefit  of  himself  .... 
hat  for  the  benefit  ....  of  one  .John  Morris ;  that  said  contestee  in  entering  said 
land  was  acting  as  agent  for  said  Morris  and  that  by  agreement  between  said  Carson 
and  Morris  the  title  which  said  Carson  obtained  from  the  United  States  was  to  innre 
to  the  benefit  of  said  Morris. 

Notice  was  issued  on  the  day  the  contest  was  filed  (July  19, 1897), 
and  the  same  was  served  on  Carson  on  July  24  next  following.  6.  F. 
Dunn,  a  notary  public  of  Bentonville,  Arkansas,  was  commissioned  to 
take  the  testimony,  the  hearing  being  set  for  September  6, 1897,  and 
the  testimony  to  be  considered  by  the  register  and  receiver  on  Septem- 
ber 13,  1897. 
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On  July  23,  1897,  Carson  relinqaisbed  his  entry  and  at  9  o^clock, 
July  26, 1897,  the  relinquisbment  was  filed  in  the  local  office.  Siinul- 
taneouB  with  the  filing  of  said  relinquishment,  John  Morris  and  the 
contestant,  Eichard  Hornsby,  presented  their  respective  applications 
to  make  homestead  entry  of  the  land.  On  the  filing  of  the  relinquish- 
ment, Carson's  entry  was  canceled;  Morris's  application  was  rejected 
because  Hornsby  bad  previously  filed  a  contest.  On  August  13, 1897, 
Morris  asked  for  a  hearing  to  show  that  Carson's  entry  was  made  in 
good  faith  and  that  the  relinquishment  of  his  entry  was  not  made  as  a 
result  of  Horiisby's  contest. 

Morris  was  advised  to  appear  at  the  time  and  place  of  tbe  bearing 
in  Hornsby  v.  Carson,  viz.,  September  6, 1897.  This  be  did  and  testi- 
mony was  duly  taken,  upon  Hornsby's  allegations  against  Carson's 
entry. 

The  register  and  receiver  recommended  that  the  contest  be  dismissed 
and  that  Morris's  application  be  accepted.  This  recommendation  was 
made  because  of  the  finding  that  '^  the  evidence  is  not  sufficient  to  sus- 
tain the  charge,  nor  to  show  that  the  relinquishment  was  filed  as  a 
result  of  the  contest." 

On  appeal  your  office,  by  decision  dated  April  12, 1898,  reversed  that 
action,  and  held  Morris's  application  for  the  land  subject  to  that  of 
Hornsby.    Morris's  appeal  brings  the  case  here. 

The  testimony  shows. that  Carson  is  an  evangelist;  that  he  was 
absent  from  the  land  for  considerable  periods  preaching,  and  claimed 
to  be  engaged  in  charitable  work;  that  he  solicited  old  clothing  from 
friends  in  Memphis,  Tennessee,  Missouri,  Kentucky  and  other  places, 
part  of  which  he  gave  to  the  needy  poor  in  the  country  where  his  land 
is  situated.  Some  of  this  clothing  he  exchanged  with  his  neighbors  in 
return  for  work  done  on  the  land.  Wben  called  on  to  explain  why  he 
should  thus  make  merchandise  of  goods  given  for  the  benefit  of  the 
poor  by  exchanging  them  for  labor  in  improving  his  homestead,  he 
replied  in  a  letter  (admitted  by  him)  addressed  to  Judge  S.  N.  Elliott, 
of  Bentonville,  Arkansas,  as  follows: 

I  told  you  for  one  thing  that  this  homestead  was  not  mine  and  that  I  was  not  run- 
ning it,  as  I  am  no  fanner  and  have  no  use  for  one.  A  friend  Mr.  Morris  from  Texas 
owns  it  as  soon  at  least  as  he  fulfills  his  contract  to  repay  me  the  money  1  advanced 
him  for  the  iuiprovements  that  were  on  it  ...  .  It  was  to  help  him  with  farm  work 
that  I  allowed  men  and  boys  to  work  for  clothing  as  they  were  very  willing  to  do 
80  ...  .  Counting  up  I  found  that  about  95  days  of  work  for  clothing  were  pat  in 
altogether;  ....  I  gave  them  (the  clothes)  for  one  third  their  real  value.  Fifty 
•cents  a  day  is  the  usual  price  for  man,  boys  less.  So  fair  as  any  bene^ts  of  such 
work  go  in  ^'improving  the  farm''  they  are  for  Mr.'  Morris  and  not  for  me.  All  this 
has  not  been  a  dime  in  my  pocket.  As  all  this  clothing  (about  40  barrels  and  boxes) 
was  nearly  all  obtained  from  personal  friends  for  the  destitute  and  those  needing 
help,  I  know  of  no  one  more  destitute  than  Morris,  as  he  has  not  a  dollar  on  earth 
and  is  unable  to  work  and  can  only  do  small  Jobs  about  the  house  and  is  abed  most 
of  the  time;  ....  that  some  of  the  people  here  who  have  been  most  heljied  in 
their  distress  have  been  the  very  ones  who  have  acted  most  basely  and  ungratefully 
in  misrepresenting  things  and  lieing  by  wholesale.  Such  is  evil  human  nature. 
They  must  now  root  for  themselves  without  my  help. 
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On  July  8,  1897,  he  wrote  to  the  ^'Benton  County  Democrat"  in 
farther  explanation  of  his  condact.  He  admits  writing  the  letter 
which  as  pnblished  contains  this  statement: 

A  former  friend  of  mine,  a  most  wortliy  man,  John  Morris  by  name  coming  from 
Texas,  wab  very  desirous  of  secnring  this  homestead  and  having  no  money  at  the 
time,  I  advanced  it  to  him  by  bnying  the  improvements  upon  it;  to  do  this  of  course 
I  had  to  enter  the  place  in  my  own  name.  He  has  not  been  able  to  repay  me  the 
money  I  advanced.  Hence  of  necessity  the  homestead  has  continued  to  stand  in  my 
name.     I  obtaiued  it  solely  and  only  for  Mr.  Morris. 

This  pablication  probably  gave  to  Hornsby  the  information  upon 
which  he  brought  the  contest.  On  being  served  with  notice  Oarson 
wrote  Hornsby  a  letter  which  was  introduced  in  evidence.  In  said  let- 
ter Carson  says : 

Not  having  read  the  terms  and  conditions  of  obtaining  homesteads  at  the  time  I 
filed  and  my  attention  having  been  called  to  my  error  or  the  illegality  of  the  trans- 
action as  now  appears,  ns  soon  as  I  learned  this,  I  at  once  resigned  and  abandoned 
all  claims  to  said  homestead  ns  I  have  already  stated.  It  was  a  very  careless  thing 
in  me  not  to  carefully  read  the  paper  over  at  the  time  but  it  was  owing  to  the  haste 
and  brief  space  I  bad  to  do  it  in.  The  result  is  I  have  lost  it,  which  I  suppose  is  a 
sufficient  penalty  for  carelessness.  I  could  do  nothing  else  in  such  a  case  but  to 
abandon  all  claims  to  the  homestead,  as  I  wish  and  endeavor  always  to  be  a  law 
abiding  man — as  all  should  be.  I  have  no  design  whatever  of  acting  crookedly  or 
illegally  in  what  I  did  but  all  was  the  result  of  pure  carelessness. 

Both  in  the  letters  and  communications  as  also  in  his  testimony  taken 
at  the  hearing,  Carson  endeavored  to  excuse  his  mistake  in  making  his 
homestead  affidavit  (he  did  not  recollect  having  sworn  to  it)  wherein 
he  Stated  that  his  application 

id  honestly  and  in  good  faith  made  for  the  purpose  of  actual  settlement  and  cultiva- 
tion and  not  for  the  benefit  of  any  other  person,  persons  or  corporations  ....  that 
he  has  not  directly  or  indirectly  made  and  will  not  make  any  agreement  or  con- 
tract by  which  the  title  which  he  ...  .  might  acquire  from  the  government  .... 
should  inure,  in  whole  or  iu  part  to  the  benefit  of  any  person  except  himself,  etc. 

As  before  seen  he  admitted  ^hat  he  obtained  the  homestead  "  solely 
and  only  for  Mr.  Morris,"  hence  it  could  not  have  been  obtained  in 
good  faith  for  his  <^owu  exclusive  use  and  benefit." 

It  is  probable  that  Carson's  relinquishment  was  the  result  of  Horns- 
by's  contest.  While  both  Carson  and  Morris  swore  that  they  had  no 
information  that  a  contest  had  been  file<l  when  the  relinquishment  was 
executed,  yet  Carson  testified  that  he  had  heard  <'  a  vague  rumor  that 
somebody  had  threatened  to  do  it"  and  Morris  did  not  know  "for  cer- 
tain" that  there  was  a  pending  contest. 

But  whether  the  relinquishment  was  the  direct  result  of  the  contest 
or  not  makes  no  difference  in  this  case.  The  hearing  shows  that  Car- 
son's entry  was  not  made  for  his  own  use  and  benefit,  but  for  the  bene- 
fit of  John  Morris;  that  was  the  allegation  in  the  contest  affidavit  and 
the  hearing  clearly  established  its  truth.  The  contestant  did  not 
invoke  the  relinquishment  in  aid  of  his  contest,  but  proved  his  allega- 
tions independently  thereof.  The  contestant's  rights  in  such  case  are 
determined  by  the  status  of  the  land  at  the  time  of  the  initiation  of 
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the  contest  aud  his  rights  can  not  be  defeated  by  the  subseqaent  act 
of  the  entryman  reliuqnishing  the  entry,  alfchoagh  the  entryman  may 
have  relinquished  in  good  faith  without  knowledge  of  the  pending  con- 
test. Brakken  v,  Dunn  et  aL  (9  L.  D.,  461).  See  also  Webb  v.  Loaghrey 
et  ah  (idem.,  440). 
The  decision  appealed  irom  is  affirmed. 


TIMBER  CULTURE  CONTEST-FINAL,  PROOF— EQUrr ABLE  ACTIOX. 

Wright  v.  Diggs. 

A  contest  agaiust  a  timber  culture  entry  on  the  ground  of  failure  to  snbmit  final 
proof  within  the  statutory  period  will  not  defeat  the  right  of  the  entryman  to 
have  said  proof  equitably  considered,  where  it  is  submitted  prior  to  notice  Of 
such  contest  and  without  knowledge  thereof. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(F.  L.  O.)  September  18,  1899.  (L.  L.  B.) 

July  21, 1879,  Edward  A.  Diggs  made  timber  culture  entry  for  the 
ISE.  J  of  Sec.  26,  T.  124  K.,  R.  60  W.,  in  what  is  now  the  Watertown, 
South  Dakota,  land  district. 

September  22, 1806,  Joseph  Wright  filed  contest  against  said  entry, 
in  which  he  alleged  that: 

The  said  lEdward  A.  Diggs  has  neglected  and  failed  to  comply  with  the  law. 
That  more  than  thirteen  years  have  elapsod  since  making  said  entry  and  said  Edward 
A.  Diggs  has  not  made,  offered  or  tiled  final  proof  for  said  entry  and  tract  of  land, 
or  proof  that  he  has  planted  or  cultivated  ten  acres  of  trees  or  any  amount  of  trees 
on  said  tract  as  required  by  the  tree  culture  laws  of  the  United  States.  That 
on  August  22,  18d6,  affiant  tiled,  in  due  form,  in  the  U.  S.  land  office  at  Watertown, 
S.  D.,  his  application  to  enter  said  tract  as  a  homestead. 

At  the  date  of  filing  the  affidavit  of  contest,  the  defendant  was  resid- 
ing in  the  State  of  New  York. 

Notice  was  issued,  November  11,  1896,  and  upon  a  proper  showing 
service  of  same  was  made  by  publication,  and  the  first  publication  was 
made  December  12,  1896.  Prior  to  this  first  publication,  namely, 
November  25, 1896,  the  entryman  submitted  his  final  proof,  which  was 
accompanied  by  his  affidavit  showing  sufficiently  that  he  was  pre- 
vented by  sickness  and  adversity  from  submitting  it  during  the  lifetime 
of  his  entry. 

At  the  hearing,  oral  testimony  was  submitted,  showing  that  more 
than  thirteen  years  had  expired  since  the  date  of  the  entry,  and  that 
final  proof  had  not  been  submitted  within  the  statutory  life  of  the 
entry,  but  no  sufficient  evidence  was  submitted  to  impeach  his  final 
proof,  which  showed  compliance  with  the  requirements  of  the  timber 
culture  law  as  to  planting  and  cultivation  of  trees,  nor  was  there  any 
evidence  tending  to  contradict  the  statement  in  the  defendant's  affi- 
davit filed  with  his  final  proof,  to  the  effect  that  he  was  prevented  by 
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Bickness  and  misfortune  from  submitting  his  final  proof  witliin  the 
Btatatory  period. 

It  is  also  sufficiently  appears  that  the  entryman  had  no  knowledge, 
intimation,  or  suspicion  that  a  contest  had  been  filed  against  his  entry 
prior  to  the  time  he  submitted  his  final  proof. 

Ux>on  the  foregoing  £EUsts,  the  register  and  receiver  recommended 
the  cancellation  of  the  entry,  upon  the  ground  that  the  entryman  had 
failed  to  submit  his  final  proof  within  thirteen  years  after  the  date  of 
his  entry.  CTpon  appeal,  your  office,  by  decision  of  February  4, 1898, 
reversed  the  action  of  the  local  office,  dismissed  the  contest  and 
directed  the  issue  of  final  certificate,  and  that  the  entry  of  Diggs  be 
submitted,  in  due  course,  to  the  board  of  equitable  adjudication. 

Wright  has  appealed. 

It  is  a  general  departmental  rule  that  when  a  default  is  cured  by 
the  entryman  before  notice  of  the  contest  is  served  upon  him  and 
before  he  has  any  actual  knowledge  or  intimation  that  a  contest  affi- 
davit has  been  filed  against  his  entry,  the  contest  must  be  dismissed. 
Heptner  v.  McCartney,  11  L.  D.,  400. 

The  only  default  shown  to  exist  against  the  entryman  here  is  failure 
to  submit  timely  final  proof,  and,  as  heretofore  shown,  before  knowledge 
or  notice  of  the  contest,  the  defendant  made  final  proof,  and  thus 
placed  himself  in  a  position  where  he  is  entitled,  under  the  circum- 
stances of  the  case,  to  the  equitable  consideration  of  the  Department, 
as  against  any  rights  of  the  contestant. 

The  case  at  bar  comes  within  the  law  as  announced  in  Thompson  r. 
Eartholet,  18  L.  D.,  96.  See  also  as  bearing  upon  the  case  under  con- 
sideration, Meads  v,  Geiger,  IG  L.  D.,366,  and  Zickler  v.  Chambers, 
22  L.  D.,  208. 

The  decision  appealed  from  is  affirmed.    The  entry  of  Diggs  will  be 
submitted  to  the  board  of  equitable  adjudication. 


OKLAHOMA  TO^YNSTTE— LOT  CJI^IMANTS. 

Leach  v.  Tannahill. 

A  townsite  entry  uuder  the  act  of  May  14,  1890,  Ih  for  the  use"  and  benefit  of  the 
occupants  of  the  land  at  the  date  of  the  entry ;  and  priority  of  possession  or 
occupancy  caa  only  be  material  in  case  of  conflicting  claims  of  occupancy 
existing  at  such  time. 

Secretary   Hitchcock  to  the   Commissioner  of  the  General  Land  Office^ 
(F.  L.  O.)  September  18, 1899.  (0.  J.  W.) 

The  townsite  of  Cross,  Oklahoma,  was  entered  by  townsite  board 
No.  6,  on  April  16, 1897. 

On  May  14, 1897,  William  Tannahill  filed  an  application  for  a  deed 
for  lots  13  to  24  inclusive  (except  lot  19),  in  block  13,  of  said  townsite. 

On  July  27, 1897,  A.  L.  Leach  filed  application  for  a  deed  to  the 
same  lots,  including  lot  19,  omitted  from  Tannahill's  application. 
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The  case  having  been  set  for  a  hearing,  Tannahill  applied  to  have 
taken  the  depositions  of  E.  T.  Warren,  J.  li.  Dwyer,  0.  H.  Stoweli,  F. 
A.  Badger,  A.  C.  Rogers  and  William  Tannahill,  and  the  depositions 
of  said  Rogers,  Dwyer,  Stowell  and  Badger  were  taken  before  a  notary 
on  September  25, 1897,  the  others  not  appearing. 

The  case  standing  for  trial  on  September  28, 1897,  Leach  moved  for 
a  continuance  on  the  ground  of  the  absence  of  material  witnesses,  the 
motion  indicating  what  the  testimony  of  said  witnesses  would  be^ 
whereupon  Tannahill  admitted  that  the  witnesses  would  testify  as 
stated,  if  present,  and  the  motion  was  overruled.  The  admission  was 
to  the  effect  that  the  witness  if  present  would  testify  that  Leach  was 
the  prior  settler  upon  the  lots  in  question.  The  case  was  then  con- 
tinued to  the  following  day,  when  Tannahill  was  allowed,  over  the 
objections  of  Leach,  to  amend  his  application  so  as  to  include  lot  19, 
omitted  from  the  original  application,  and  the  hearing  proceeded. 

On  October  11, 1897,  the  board  rendered  a  decision,  wherein  lot  19 
was  awarded  to  Leach  and  the  remaining  lots  to  Tannahill.  Leach 
filed  a  motion  for  a  review  of  said  decision,  which  was  allowed,  «and, 
on  April  4, 1898,  the  board  reviewed  its  former  decision  and  rendered 
a  second  one,  in  which  the  former  decision  was  modified  to  the  extent 
of  awarding  lot  20  to  Leach,  instead  of  Tannahill.  On  said  April  4, 
1898,  Leach  gave  notice  that  he  would  appeal  from  said  decision  to 
your  office.  A  motion  to  dismiss  the  appeal,  subsequently  tiled,  was 
made  by  Vesta  M.  Tannahill,  alleging  herself  to  be  the  widow  and  heir 
of  William  Tannahill,  deceased,  and  alleging,  inter  alia^  that  Tannahill 
died  without  being  served  with  notice  of  the  appeal,  and  that  his  heirs 
had  not  been  served. 

In  reference  to  the  matter  of  service,  your  office,  on  December  21, 
1898,  held  the  service  to  be  defective,  but  allowed  Leach  fifteen  days 
from  notice  in  which  to  secure  service  of  his  appeal  upon  the  proper 
parties.  It  appears  that  he  was  notified  of  this  requirement  on  Jan- 
uary 9, 1899,  and  on  January  21, 1899,  transmitted  evidence  of  service 
upon  the  alleged  heirs  of  Tannahill;  thereafter,  on  April  13, 1899,  your 
office  considered  the  appeal  of  said  Leach,  and  the  decision  of  the 
townsite  board  was  affirmed. 

Leach  has  appealed  to  the  Department,  alleging  various  errors  in 
your  office  decision. 

The  principal  allegations  of  error  are: 

First.  That  your  office  erred  first  in  not  awarding  all  of  said  lots  to 
Leach  as  the  prior  settler  and  occupant. 

Second.  That  your  office  erred  in  not  finding  that  the  board  erred  in 
overruling  Leach's  motion  for  continuance,  and  that  your  office  erred 
in  not  sending  the  case  back  for  rehearing. 

It  is  further  alleged  tliat  it  was  error  to  find  that  Tannahill  ever 
occupied  the  lots  in  question  as  an  adverse  claimant  to  Leach. 

Leach  and  Tannahill  were  the  only  witnesses  who  appeared  in  per- 
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SOD  and  testified  before  the  townsite  board.  The  remaining  testimony 
consists  of  the  depositions  offered  by  Tannahill  and  of  Tannahill's 
admission  that  Leach's  witnesses  wonld  testify  if  present  that  Leach 
occupied  the  lot  before  Tannahill  did.  In  so  far  as  the  personal  testi- 
mony of  Leach  and  Tannahill  conflicts,  neither  party  is  aided  by  the 
other  testimony  in  the  record. 

The  vital  question  in  the  case  was,  and  is,  whether  the  relation  of 
landlord  and  tenant  existed  between  the  parties  so  as  to  make  Tanna- 
hill the  tenant  of  Leach  on  the  lots.  Leach  now  insists  that  it  did,  but 
his  testimony  very  weakly  supports  the  contention,  if  it  does  so  at  ally 
and  the  testimony  of  Tannahill  pointedly  refutes  it. 

It  appears  that  the  lots  in  dispute  (not  awarded  to  Leach)  were 
selected  and  partially  enclosed  and  occupied  on  the  opening  of  the 
country  by  parties  other  than  Leach  or  Tannahill.  Their  improve- 
ments were  slight  and  comparatively  valueless,  and  appear  to  have 
been  speedily  abandoned,  and  none  of  these  parties  was  in  possession 
X)ersonaliy  or  through  tenants  when  the  entry  was  made  by  the  town- 
site  board. 

A  townsite  entry  made  by  trustees  in  Oklahoma  has  been  uniformly 
held  to  be  for  the  several  use  and  benefit  of  the  occupants  of  the  land 
at  the  date  of  entry,  the  same  as  though  the  entry  were  made  under 
the  provisions  of  section  2387  of  the  Eevised  Statutes.  See  instruc- 
tions, 15  L.  D.,  270. 

It  follows  that  the  entry  made  by  the  board  on  April  16, 1897,  of  the 
townsite  of  Cross,  was  for  the  benefit  and  use  of  the  actual  or  construc- 
tive occupants  of  lands  at  that  date,  under  the  second  section  of  the 
act  of  May  14, 1890  (26  Stat.,  109).  The  mere  priority  of  possession 
or  occupancy  in  such  cases  is  material  only  where  more  than  one  per- 
son is  in  actual  or  constructive  possession  at  the  date  of  entry.  An 
early  possession  which  had  been  abandoned  or  lost,  and  was  not  main- 
tained at  the  time  of  entry,  conferred  no  right.  In  view  of  this  rule, 
the  admission  of  Tannahill  that  Leach  could  show  by  absent  witnesses 
that  he  had  been  in  possession  of  the  lots  in  dispute  at  a  period  ante- 
dating his  (Tannahill's)  possession,  was  not  necessarily  an  admission  of 
Leach's  right.  It  appeared  clearly  from  the  testimony  that  Tannahill 
had  all  the  lots,  except  19  and  20,  in  possession  and  under  fence  at  the 
date  of  the  townsite  entry,  and  was  cultivating  and  claiming  them. 
Leach  failed  to  show  any  actual  occupancy  by  himself  and  was  unable 
to  show  that  the  relation  of  landlord  and  tenant  existed  between  him 
and  Tannahill.  His  contention  that  the  case  should  have  been  con- 
tinned  to  enable  him  to  have  his  witnesses  examined  by  the  board,  not- 
withstanding Tannahill's  admission,  is  not  tenable,  and  your  office  did 
not  err  in  refusing  to  order  a  rehearing  on  this  ground. 

While  the  testimony  as  a  whole  is  somewhat  vague  and  unsatisfac- 
tory, it  supports  the  conclusion  reached  by  the  board,  and  your  office 
decision  is  accordingly  affirmed. 
2967— VOL.  29 12 
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VACATION  OF  PATKXT- APPLICATION-PREFERRED  RIGHT  OF  ENTRY. 

Matthews  et  al.  i\  Lines. 

On  the  judicial  vacation  of  a  patent  the  land  involved  should  not  be  held  as  open  to 
application  until  such  time  as  the  entry  is  canceled  of  record  in  the  local  office. 

Conceding  that  one  who  furnishes  evidence  on  which  a  patent  is  set  aside  is  equita- 
bly entitled  to  a  preferred  right  of  entry,  there  is  no  authority  for  recognizing 
such  equity  as  the  subject  of  transfer. 

Secretary  HitchcocJc  to  the  CommxHHioner  of  the  Oeneral  Land  Office^ 
(F.  L.  G.)  September  22^  1899.  (0.  J.  W.) 

On  November  11, 1889,  Thomas  J.  Brady  made  cash  entry  for  the  E.  i 
of  the  SE.  i  and  the  SW.  i  of  the  SE.  i  of  Sec.  3,  and  the  NW.  J  of 
the  NE.  i  of  Sec.  10,  T.  5  N.,  R.  21  W.,  Missoula,  Montana,  upon  which 
patent  issued  November  3,  1891. 

Suit  was  subsequently  iustituted  in  the  district  court  of  the  United 
States  for  Montana  to  cancel  said  patent  upon  the  ground  of  fraud  in  its 
procurement,  which  suit  appears  to  have  been  tried  on  the  16th  day  of 
June,  1897,  and  a  decree  rendered  by  the  court  that  said  patent  be  can- 
celed, and  George  W.  Sproule  was  appointed  a  commissioner  to  convey 
said  land  to  the  United  States  for  and  on  behalf  of  said  Thomas  J. 
Brady.  A  deed  was  accordingly  executed  by  said  Sproule  conveying 
said  land  to  the  United  States  on  June  24, 1897,  and  was  duly  recorded 
in  the  record  of  deeds  of  Ravalli  county,  Montana,  on  Jniie  26, 1897. 

On  August  31, 1897,  your  office  addressed  the  register  and  receiver 
of  the  land  office  at  Missoula,  in  substance,  reciting  the  facts  above 
stated  and  notifying  them  that  the  patent  to  the  land  described  and 
the  final  certificate  on  which  the  patent  was  based  had  been  canceled 
on  the  records  of  your  office,  and  said  officers  were  directed  to  cancel 
the  said  entry  on  the  records  of  their  office,  and  they  were  informed 
that  the  land  embraced  in  said  entry  was  subject  to  entry  by  the  first 
qualified  applicant. 

The  entry  appears  to  have  been  canceled  on  the  records  of  the  local 
office  in  accordance  with  said  instructions,  on  September  7, 1897. 

Your  office  having  under  consideration  the  applications  of  the  heirs 
of  Hannah  Bullock,  George  W.  Matthews,  and  James  A.  Lines  to  enter 
said  land,  on  September  24, 1897,  decided  that  Lines  was  entitled  to 
the  preference  right  of  entry,  and  returned  his  application  to  the  local 
office  for  allowance. 

On  October  30, 1897,  Lines  made  entry  for  said  land. 

On  October  1, 1897,  the  local  officers  forwarded  to  your  office  the 
rejected  homestead  application  of  Thomas  E.  Evans  for  said  laud, 
which  was  filed  September  8, 1897. 

From  this  it  appeared  that  your  office,  in  allowing  Lines  a  preference 
right  of  entry,  by  your  decision  of  September  24, 1897,  had  acted  upon 
an  incomplete  record;  whereupon  your  office,  on  November  6,  1897, 
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directed  the  local  officers  to  uotify  Lines  and  Matthews  of  Evans's 
application,  and  that  they  would  be  allowed  thirty  days  in  which  to  file 
any  desired  statement  in  regard  thereto.  Both  Lines  and  Matthews 
filed  such  statement,  and  your  office,  on  March  11, 1898,  proceeded  to 
review  your  former  action,  in  which  you  decide  adversely  to  the  con- 
tentions of  both  Evans  and  Matthews,  and  hold  intact  the  entry  of 
Lines. 
From  this  decision  Evans  has  appealed. 

Your  office  expressed  the  opinion  that  the  land  in  controversy  was 
restored  to  the  public  domain  on  the  16th  day  of  June,  1897,  when  the 
United  States  court  adjudged  and  decreed  that  said  patent  be  canceled, 
annuled,  and  set  aside.  You  also  find  that  Thomas  E.  Evans  was  the 
first  qualified  applicant  for  the  land  after  its  restoration  to  the  public 
domain,  but  that  he  forfeited  his  rights  under  his  first  application  by 
his  failure  to  a[)peal  from  the  action  of  the  local  officers.  He  made  a 
second  application  on  September  8,  1897,  the  day  after  the  entry  of 
Brady  was  canceled  in  the  local  office,  which  was  rejected  because  of 
the  prior  application  of  Matthews  and  Lines,  from  which  action  he 
appealed. 

It  appearing  from  the  record  that  Matthews  had  an  existing  entry  of 
record  for  another  and  difierent  tract,  and  that  he  did  not  appeal  from 
the  action  of  the  local  officers  in  rejecting  his  application,  your  office 
properly  denied  his  application.  This  narrows  the  controversy  to  Lines 
and  Evans. 

It  is  insisted  that  two  leading  propositions  announced  in  your  office 
decision  are  inconsistent  the  one  with  the  other: 

1st.  That  the  land  in  dispute  became  subject  to  entry  upon  the 
signing  of  the  decree  of  the  court  canceling  the  patent;  and 

2d.  That  the  local  officers  did  not  err  in  rejecting  applications  while 
the  entry  remained  of  record  in  their  office  after  the  signing  of  the 
decree. 

The  contention  is  suggestive  that  the  propositions  may  have  been 
too  broadly  stated.  As  an  administrative  rule  the  latter  proposition 
is  in  accordance  with  the  latest  instructions  of  the  Department  to 
registers  and  receivers  on  the  subject  (29  L.  D.,  29). 

The  first  proposition  is  too  broad  in  this:  that  it  assumes  that  the 
decree  of  the  court  canceling  the  patent  operated  to  cancel  the  entry 
on  the  records  of  the  Department  also,  and  allowed  of  no  time  within 
which  to  take  the  necessary  steps  to  have  the  records  of  the  land 
department  conformed  to  the  decree.  In  such  a  case  it  would  be  more 
in  accord  with  the  general  purpose  of  disposing  of  the  public  lands 
through  the  land  department  to  hold  that  the  decree  of  the  court  can- 
celing the  patent  took  effect  so  as  to  open  the  land  to  entry  on  the 
cancellation  of  the  entry  on  the  records  of  the  local  office,  pursuant  to 
notice  through  your  office  of  the  decree. 
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In  the  case  of  Emory  H.  Marker  et  al.  (23  L.  D.,  407),  it  was  held 
(syllabus) : — 

On  the  judicial  vacation  of  a  patent  issued  under  a  railroad  graut,  tho  Secretary 
of  the  Interior  may  lawfully  fix  a  day  when  the  lauds  embraced  in  such  decree  shall 
be  open  to  entry;  and  in  such  case  an  application  to  enter  filed  prior  to  the  time  so 
fixed  should  not  be  allowed. 

The  same  priDciple  would  seem  to  be  applicable  where  a  pateut  to  a 
single  tract  is  canceled. 

So  long  as  the  entry  remained  of  record  it  had  the  effect  of  segregat- 
ing the  land.  Lines  filed  his  application  while  the  entry  of  Brady  was 
still  of  record,  and  hin  application  was  properly  rejected.  He  there- 
fore acquired  no  right  by  virtue  of  said  application.  Evans  acquired 
no  right  under  his  first  application,  for  the  reason  that  the  land  was 
not  then  open  to  entry.  As  Evans  filed  another  application  on  Sep- 
tember 8,  1897,  the  next  day  after  the  land  was  open  to  entry  by  the 
cancellation  thereof  on  the  records  of  the  local  office,  which  was 
rejected  and  he  appealed  from  the  action  of  the  local  officers  in  reject- 
ing it,  he  would  be  entitled  to  have  his  application  allowed,  unless 
Lines's  entry  should  be  upheld  on  grounds  not  previously  discussed, 
but  which  will  be  now  considered. 

Mary  E.  Lines  makes  affidavit  that  she  furnished  the  means  with 
which  the  land  was  improved  by  HannaH  Bullock,  her  mother,  and 
that  she  and  one  Daniel  K.  Sparks  first  brought  the  facts  concerning 
the  fraud  of  Brady's  entry  to  the  attention  of  the  government  by  stat- 
ing the  facts  to  a  government  timber  inspector,  and  subsequently  made 
affidavits  to  the  facts,  which  were  forwarded  to  the  Department.  The 
facts  appear  to  have  led  to  the  cancellation  of  the  patent.  She  alleges 
that  she  believes  herself  and  family  to  be  justly  entitled  to  the  land, 
and  asks  that  her  husband,  James  A.  Lines,  be  allowed  to  enter  it. 

If  it  were  conceded  that  Mrs.  Lines,  by  her  acts  contributing  to  the 
discovery  of  the  fraud  which  led  to  the  cancellation  of  the  patent  of 
Brady,  clothed  herself  with  equities  which  might  properly  be  recog- 
nized by  the  Department,  if  she  was  qualified  to  make  entry  and  was 
herself  applying  to  do  so,  there  would  still  be  wanting  the  authority 
for  the  transfer  of  such  equities  to  another. 

It  must  therefore  be  held  that  her  acts  constitute  no  ground  for  a 
preference  right  of  entry  to  her  husband. 

It  is  further  alleged  that  Lines  is  living  on  the  land,  and  made  valu- 
able improvements  upon  it  after  the  allowance  of  his  entry.  In  an  affi- 
davit made  by  him  on  the  22d  of  November,  1897,  he  states  that  he  is 
residing  upon  this  land,  with  his  family,  having  moved  thereon  on  the 
24th  day  of  October,  1897.  There  is  no  allegation  that  any  acts  of  set- 
tlement were  performed  by  him  after  the  cancellation  of  the  pateut, 
and  before  Evans's  application  to  enter,  made  September  8,  1897. 
Nothing  appears  therefore  in  the  showing  made  by  Lines  in  support  of 
his  entry  which  defeats  the  ri^ht  acquired  by  Evans,  by  virtue  of  his 
prior  application  to  enter. 
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It  follows  that  your  office  decision  must  be  reversed,  Lines's  entry 
canceled,  and  the  application  of  Thomas  E.  Evans  allowed,  and  it  is  so 
ordered. 


MJNEIIAL  LAND-SCHOOL  LAND  INDEMNITY  SELECTION. 
McQUIDDY  ET  AL.  t?.  STATE  OF  CALIFORNIA. 

A  certificato  of  the  location  of  a  mining  claim  is  not  in  itself  sufficient  evidence  of 

the  mineral  character  of  land  to  overcome  an  agricultural  return. 
Land  chiefly  valuable  for  the  gypsum  and  petroleum  contaiued  therein  can  only  be 

disposed  of  under  the  laws  governing  the  sale  of  mineral  land,  and  hence  is  nut 

subject  to  school  land  indemnity  selection. 
-Prior  to  the  approval  of  a  school  indemnity  selection  the  land  embraced  thereinj  if 

mineral  in  character,  is  open  to  exploration  and  purchase  under  the  mining  laws. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office, 
(P.  L.  0.)  September  22^  1899.  (F.  0.  D.) 

The  State  of  California  has  appealed  from  the  decision  of  your  office, 
rendered  March  18, 1898,  in  the  case  of  Thomas  J.  McQuiddy  et  al,  v. 
State  of  California,  wherein  the  decision  of  the  local  office  was  reversed 
and  the  State's  indemnity  school  selection  for  the  S.  ^  of  Sec.  20,  T.  19 
8.,  E.  15  E.,  Yisalia,  California,  land  district,  was  rejected  on  the  ground 
that  the  said  land  is  mineral  in  character. 

On  December  17, 1896,  the  State  of  California  filed  in  the  local  land 
offiice  indenmity  school  selections,  No.  4208,  for  the  NE.  \  of  Sec.  20, 
T.  19  S.,  R.  16  E.,  M.  D.  M.,  and  other  lands,  No.  4209  for  the  S.  J  of 
Sec.  20,  sam^  township  and  range;  and  No.  4210  for  the  NW.  ^  of  said 
section  20,  which  selections  were  noted  on  the  records  of  the  local  office, 
subject  to  approval. 

In  January,  1897,  Thomas  J.  McQuiddy,  Joshua  Warsnick  and  Mar- 
cus M.  Lavelle  filed  protests  alleging  that  they  were  owners,  by  location, 
of  mining  claims  located,  on  section  20,  T.  19  S.,  B.  15  E.,  M.  D.  M.,  and 
that  they  disputed  the  right  of  the  State  thereto. 

Your  office,  upon  considering  said  protests,  ordered  a  hearing  therein 
to  determine  the  character  of  the  land  of  said  section  20,  and  such 
hearing  was  duly  had  and  testimony  was  submitted  by  the  mineral 
claimants.  The  State  submitted  no  testimony  but  contented  itself  with 
cross-examining  the  witnesses  for  the  mineral  claimants. 

On  May  17, 1897,  the  local  officers  rendered  a  joint  decision  in  favor 
of  the  State,  holding  that  the  protestants  had  totally  failed  to  prove 
the  land  mineral  in  character.  On  appeal,  your  office  reversed  the 
action  of  the  local  office,  and  held  the  land  mineral  in  character. 

On  July  8,  1897,  after  the  rendition  of  the  decision  of  the  local 

officers,  a  protest  was  filed  by  A.  Showers  et  al.  alleging  that  they  have 

valuable  mining  claims  on  the  NE.  ^  and  S  W.  ^  of  section  20,  T.  19  S., 

B.  lo  £.,  M.  X>.  M.,  and  that  said  land  is  more  valuable  for  mineral  than 

for  agiicultoral  purposes,  which  protest  was  transmitted  to  your  office 
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and  the  same  was  acknowledged  by  your  said  oflBce  decision  and  held 
pending:  final  action  herein. 

The  State  of  California  on.  January  27,  1898,  relinquished  the  KW.  J 
Sec.  20,  T.  19  S.,  E.  15  E.,  M.  D.  M.,  (selection  No.  4210)  and  on  February 

19,  1898,  the  State  also  relinquished  the  NE.  J  of  said  section  20  (being 
part  of  the  land  embraced  in  selection  Ko.  4208).  Said  relinqaishments 
were  forwarded  to  your  office  and  were  accepted  by  your  office  in  the 
decision  herein. 

On  February  4, 1899,  the  State  of  California  also  relinquished  a  por- 
tion of  the  land  embraced  in  its  selection  No.  4209,  the  SE.  J  of  Sec. 

20,  T.  19  S.,  K.  15  E.,  M.  D.  M.,  but  asked  that  the  remaining  portion 
of  said  selection  No  4209,  viz.,  the  S W.  J  of  said  section  20,  be  allowed 
to  stand. 

The  said  relinquishment  of  the  SE.  ^  of  said  section  20,  will  be 
accepted  and  there  remains  for  determination  now  only  the  SW.  J  of 
said  section  20. 

The  local  officers  in  determining  this  case  placed  the  burden  of  proof 
upon  the  mineral  claimants,  as  the  land  in  controversy  was  not  returned 
as  mineral  land,  but  your  office  held  that  the  local  office  erred  in  placing 
the  burden  of  proof  upon  the  mineral  protestants,  as  they  had  made 
several  mining  locations  on  the  S.  ^  of  the  sectioil  (20)  and  were  in 
possession  thereunder  prior  to  and  at  the  date  of  the  filing  of  the  State 
indemnity  selection,  citing  in  support  thereof  the  case  of  the  Northern 
Pacific  R.  B.  Co.  v.  Marshall  (17  L.  D.,  545). 

The  Department,  by  decision  rendered  March  6,  1899,  in  the  case  of 
Magruder  v,  Oregon  and  California  B.  B.  Co.  (28  L.  D.,  174),  held  that 

a  certificate  of  the  location  of  a  luining  claim  is  not  in  it«elf  evidence  of  the  min- 
eral character  of  the  land,  and  therefore  would  not  be  sufhcient  to  overcome  an 
agricultural  return  of  the  surveyor-general, 

and  therefore  overruled  the  theory  announced  in  the  said  case  of 
Northern  Pacific  B.  B.  Co.  v,  Marshall,  that  a  certificate  of  a  mineral 
location  was  in  itself  sufficient  evidence  of  the  mineral  character  of  the 
land  to  cast  the  burden  of  proof  upon  one  who  asserted  the  agricul- 
tural character  of  the  land. 

Besides  the  certificate  of  location,  evidence  of  the  mineral  character 
of  the  land,  or  a  discovery  of  mineral,  sufficient  to  warrant  a  person  of 
ordinary  prudence  in  the  further  expenditure  of  his  labor  and  meaus 
with  a  reasonable  prospect  of  success  in  developing  a  paying  mine, 
must  be  shown  to  overcome  an  agricultural  return. 

It  appears  that  the  claims  of  these  protestants  were  located  August 
8,  1889,  and  are  on  the  S.  i  of  said  section  twenty,  and  were  located 
more  particularly  for  the  deposits  of  gypsum  contained  or  alleged  to 
be  contained  therein. 

It  is  admitted  by  the  mineral  claimants  that  they  have  made  no  dis- 
covery of  precious  metals  on  said  land,  but  they  claim  that  gypsum 
and  petroleum  have  been  discovered  tliereon  and  that  the  land  is  valu- 
able therefor. 
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If  the  land  in  controversy  contains  a  deposit  of  gypsum  or  petroleum, 
and  is  more  valuable  on  account  of  such  mineral  than  for  agriculture, 
it  can  only  be  entered  as  mineral  land  (Phifer  r.  Heaton,  27  L.  D.,  57, 
and  Union  Oil  Company,  25  L.  D.,  351). 

It  was  also  held,  in  tbe  case  of  Union  Oil  Company,  supra,  that  lands 
chiefly  valuable  on  account  of  tbe  petroleum  deposits  contained  therein 
are  not  subject  to  selection  as  indemnity  under  a  railroad  grant  wherein 
mineral  lands  are  excepted  from  the  operation  of  the  grant;  and  by 
parity  of  reasoning  it  must  be,  and  is,  held  that  lands  chiefly  valuable 
on  account  of  the  petroleum  deposits  contained  therein  are  not  subject 
to  selection  as  indemnity  under  a  school  land  grant. 

The  State  of  California  takes  its  right  to  indemnity  school  lands 
under  the  seventh  section  of  the  act  of  March  3, 1853  (10  Stat.,  244), 
construed  by  the  sixth  sectionof  theact  of  July  23, 1866  (14  Stat,  218), 
and  also  under  sections  2275  and  2276  Eev.  Stat.,  as  amended  by  the 
act  of  February  28, 1891  (26  Stat.,  796). 

In  the  case  of  Swank  et  al,  v.  State  of  California  et  al.  (27  L.  D.,  411), 
decided  September  16, 1898,  which  involved  the  right  of  theHState  of 
Galifornia  to  select  certain  lands  as  indemnity  school  lands  uuder  its 
grant  by  the  said  act  of  March  3, 1853,  supra,  it  was  held  that  prior  to 
the  approval  of  a  school  indemnity  selection  the  land  included  therein, 
if  mineral  in  character,  is  open  to  exploration  and  purchase  under  the 
mining  laws  of  the  United  States. 

The  selection  here  in  controversy  has  not  been  approved  or  certified, 
and  as  it  has  been  above  shown  that  lands  embraced  in  school  indem- 
nity, selections  are  open  to  exploration  and  purchase  under  the  mineral 
land  laws  before  the  selections  are  approved,  and  as  it  has  been  further 
shown  that  lands  more  valuable  for  their  deposits  of  gypsum  or  petro- 
leum are  subject  to  entry  only  under  the  mining  laws,  there  remains  to 
be  decided  only  the  question:  is  the  land  in  dispute  (the  SW,  J  of  said 
section  20}  shown'  to  be  more  valuable  for  its  deposits  of  gypsum  and 
petroleum  than  for  agricultural  purposes? 

There  is  very  little  testimony  as  to  the  agricultural  value  of  the  land, 
the  greater  part  of  the  testimony  submitted  being  relative  to  the  amount 
of  assessment  work  performed  upon  the  said  mineral  claims  by  the 
claimants,  aud  as  the  question  properly  in  issue  is  the  mineral  or  non- 
mineral  character  of  the  land  and  not  whether  the  said  mining  claims 
are  valid  or  not,  the  testimony  is  very  unsatisfactory  and,  in  fact,  the 
testimony  relative  to  all  the  questions  presented  is  indefinite  and 
unsatisfactory.  Bu't  from  such  evidence  as  was  submitted  relative  to 
the  agricultural  value  of  the  land  in  said  section  twenty,  it  appears 
that  none  of  the  said  lands  in  said  section  have  any  agricultural  value, 
except  a  small  portion,  not  specifically  described,  which  is  suitable  for 
grazing  purposes. 

During  the  progress  of  the  trial,  the  State  of  California  admitted 
(pp.  47  of  testimony) — 

that  the  section  of  land,  being  section  20  in  township  19  south  range  15  east,  Mt. 
Diablo  base  and  meridian,  that  it  is  an  oil  producing  section.    That  there  are  now 
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Hpou  said  section,  flowing  oil  wells,  to  wit:  on  the  north  half  of  the  northeast 
quarter.  That  there  is  ^ypsam  or  rock  of  the  character  introduced  as  exhibits  4, 5, 
and  6f  in  evidence,  and  we  will  admit  there  is  more  or  less  of  the  same  kind  of  rock 
upon  the  three  claims,  Discovery,  First  Extension  and  Second  Extension  of  the  so- 
called  Crescent  Gypsum  lode  or  lead. 

It  is  thus  admitted  by  the  State  that  section  20,  of  which  the  8W.  \ 
is  a  part,  is  oil  producing;  that  there  are  flowing  oil  wells  on  the  north 
half  of  the  NW.  J  of  the  section  and  that  there  is  gypsum,  or  what  is 
claimed  to  be  gypsum  by  the  mineral  claimants,  upon  the  claims  of  the 
said  claimants. 

The  protestants  admitted  that  there  are  no  oil  wells  on  the  three  lode 
claims,  the  Discovery,  First  Extension  and  Second  Extension  of  the 
Crescent  Gypsum  lode  or  lead,  but  claim  that  there  are  oil  seepages 
thereon. 

One  of  the  protestants  and  mineral  claimants,  Mr.  Marcus  M.Lavelle, 
has  an  interest  in  a  placer  claim,  known  as  the  Phoenix  Oil  claim,  which 
is  situated  on  the  S.  i  of  said  section  20,  the  exact  part  of  the  south 
half  of  the  section  upon  which  it  is  located  is  not  shown.  La  velle  says 
he  can  not  tell  the  exact  part.  This  claim  was  located  in  1894,  and 
Lavelle  testifies  that  in  1895  he  sunk  two  incline  shafts  thereon,  built  a 
house,  barn  and  a  road;  put  up  a  two  thousand  gallon.galvanized  tank 
thereon  and  put  in  two  Douglas  force  pumps  and  several  hundred  feet 
of  pipe.  In  1896,  oil  was  extracted  from  the  shafts,  barreled  up  and 
shipped.  Lavelle  testifies  that  seven  hundred  dollars'  worth  of  oil  was 
taken  from  the  Phoenix  claim  in  one  year. 

The  evidence  shows  that  gypsum  has  been  discovered  upon  the  said 
mineral  claims  and  that  about  the  year  1891  a  car  load  of  gypsum  was 
taken  from  the  First  Extension  claim  and  shipped,  part  of  which  was 
sold  and  i)art  used  upon  the  ranch  of  the  claimant  McQuiddy.  Since 
that  time  what  work  has  been  done  upon  the  claims  has  been  in  the 
nature  of  assessment  work,  building  and  repairing  roads,  some  short 
tunnels  have  been  made  and  a  few  prospect  holes  have  been  dug.  There 
has  been  no  further  actual  production  of  gypsum,  at  least  to  any  extent, 
upon  the  said  claims. 

While  it  appears  that  the  mineral  deposits  upon  the  land  in  dispute 
have  not  been  extensively  developed,  and  no  large  results  have  been 
obtained  therefrom,  yet  the  fact  that  mineral  has  been  discovered 
thereon  and  that  further  expenditures  have  been  made  in  the  develop- 
ment of  the  same,  considered  together  with  the  admission  of  the  State 
relative  to  the  mineral  character  of  the  land  and  copsidered  also 
together  with  the  /act  that  the  evidence  submitted  herein  shows  the 
land  to  have  but  very  little  if  any  agricultural  value,  it  must  be  and 
is  hereby  determined  that  the  agricultural  return  is  overcome  and 
the  land  shown  to  have  a  greater  value  for  mineral  than  agricultural 
purposes. 

The  decision  holding  that  the  land  in  dispute  is  mineral  land  is 
accordingly  aflSrmed. 
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Since  the  case  has  been  pending  here  on  appeal,  the  following  min- 
eral protests  have  been  filed,  viz.,  The  Dewey  Mining  Company  and 
the  California  Oil  and  Gas  Company,  of  California,  against  the  State 
selection  of  the  S.  J  of  said  Sec.  20;  the  Dewey  Mining  Company  of  the 
Territory  of  Arizona  against  the  selection  of  the  State  of  the  NP].  J 
and  the  SE.  J  of  said  section  20;  which  protests,  together  with  the  pro- 
test of  A.  Showers  (which  you  held  to  await  final  action  herein)  you 
will  dispose  of  in  accordance  with  the  views  herein  expressed.  Pro- 
tests have  also  been  filed  by  H.  G.  Gates  et  al,  against  the  State  selec- 
tion of  Sec.  22,  T.  19  S.,  It.  15  B. ;  Charles  G.  Wilcox  against  the  State 
selection  of  N W.  J  of  Sec.  22,  T.  19  S.,  R.  15  E.,  but  these  protests  do 
not  embrace  the  land  here  involved  and  are  herewith  transmitted  for 
appropriate  action  therein  by  your  oflSce. 


ADDITIONAL  HOMKSTEAD-SECTION  5,  ACT  OF  MARCH  8,  1889. 

Pocahontas  Martin. 

A  widow,  who  perfecti)  title  Dnder  the  homestead  eutry  of  her  deceased  husband,  is 
not  entitled  to  make  an  additional  eutry  of  contiguous  laud  under  section  5,  act 
of  March  2,  1889. 

Secretary  Hitchcock  to  the  Commissioner  of  the  Oene^'al  Land  Office, 
(F.  L.  C.)  September  22,  1899.  (H.  G.) 

Francois  ^Martin,  on  January  12, 1885,  made  homestead  entry  for  the 
N.i  of  the  SW.  i  of  Sec.  1,  T.  7  S.,  R.  12  W.,  in  the  Jackson,  Mississippi, 
land  tlistrict.  Subsequently,  the  entryman  died,  and  his  widow,  Poca- 
hontas Martin,  made  final  proof.  Final  certificate  issued  to  her  as 
widow  of  the  deceased  entryman,  August  8,  1888,  and  x>a'tent  issued 
on  said  final  certificate,  June  25, 1890. 

On  January  27,  1890,  said  Pocahontas  Martin,  as  widow  of  said 
Francois  Martin,  deceased^  was  allowed  to  make  additional  homestead 
entry,  uhder  section  5  of  the  act  of  March  2, 1889  (25  Stat.,  854),  for  the 
W.J  of  the  NW.  J  of  Sec.  1,  T.  7  S.,  R.  12  W.,  in  the  said  land  district, 
which  tract  lies  immediately  adjoining  the  tract  for  which  her  husband 
made  entry. 

On  May  17,  1898,  the  local  officers  transmitted  to  your  office  the 
application  of  Mrs.  Martin  for  final  certificate  for  her  additional  entry, 
with  the  statement  that  they  had  declined  to  issue  such  certificate  <<for 
the  reason  that  the  entrywoman  is  not  the  one  who  made  the  first 
entry,  to  which  this  is  additional",  and  submitted  the  matter  for  the 
consideration  of  your  office. 

Your  office,  on  July  29, 1898,  sustained  the  action  of  the  local  officers, 
holding  that  the  said  act  of  March  2, 1889,  <<  makes  no  provision  for  any 
person  other  than  the  original  entryman  to  make  an  additional  entry 
under  the  said  section  5."  The  additional  entry  was  held  for  cancella- 
tion as  illegal,  and  the  entrywoman  appeals. 
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The  section  of  tbe  act  under  which  the  entry  was  made,  provides: 

That  any  homestead  settler  who  has  heretofore  entered  less  than  one-quarter  sec- 
tion of  land  may  enter  other  and  additional  liind  lying  contigaous  to  the  original 
entry  which  shall  not,  with  the  land  first)  entered  and  occupied,  exceed  in  the  aggre- 
gate one  hundred  and  sixty  acres,  without  proof  of  residence  upon  and  cuUivatiou 
of  the  additional  entry. 

If  the  entryman  had  lived,  be  could  have  brought  himself  within  the 
provisions  of  this  section,  as  he  had  entered,  prior  to  the  passage  of 
tbe  act,  but  eighty  acres  of  land,  and  he  could  have  made  an  additional 
entry  for  the  tract  of  eighty  acres  in  question  which  is  contiguous  to 
the  original  entry. 

Can  the  privilege  thus  granted  to  a  <^  homestead  settler"  be  held  to 
apply  to  his  widow,  who  completes  the  original  entry  of  her  deceased 
husband  !  She  was  not  compelled  to  re&ide  upon  tbe  homestead  after 
her  husband's  death  in  order  to  obtain  title  to  the  land  covered  by  the 
original  entry,  and  for  that  reason  it  can  not  be  assumed  that  she  is  a 
'/homestead  settler"  in  contemplation  of  the  law.  The  statute  also 
has  reference  to  an  original  entryman,  and  not  to  his  widow,  heir,  or 
personal  representative,  after  his  death.  The  right  of  completing  the 
entry  of  a  deceased  homesteader  is,  by  the  general  homestead  law, 
vested  in  his  widow,  if  there  be  one,  and  if  he  leaves  no  widow  surviv- 
ing him,  in  his  heirs;  but  this  privilege  is  extended  to  the  widow  and 
heirs  by  plain  statutory  words  and  nothing  is  left  to  be  implied.  If 
Congress  had  intended  to  grant  the  same  privilege  to  the  widow  of  an 
entryman  to  make  an  additional  entry,  that  it  had  conferred  in  certain 
cases  upon  the  entryman  himself,  it  would  have  employed  language 
clearly  indicating  such  intention. 

The  homestead  law  originally  permitted  but  one  entry  of  public  land 
of  one  hundred  and  sixty  acres  or  less.  More  recent  legislation  has 
allowed,  under  certain  restrictions,  an  additional  entry,  so  that  one 
hundred  and  sixty  acres  may  be  covered  by  both  entries.  This  is  a 
personal  privilege  and  is  not  extended  to  the  widow  or  heirs  by  statu- 
tory words. 

As  the  law  now  stands,  the  widow  of  a  deceased  homestead  entryman 
may  complete  his  entry  of  public  land  and  receive  a  patent  therefor, 
because  the  statute  in  express  terms  permits  her  to  do  so;  but  she  can 
not  make  an  additional  entry,  allowed  to  the  original  entryman  to  fill 
out  the  complement  of  one  hundred  and  sixty  acres,  because  that  privi- 
lege is  not  extended  to  her,  either  by  express  statutory  words  or  by 
necessary  implication. 

In  the  case  of  Dillivan  r.  Snyder  (5  L.  D.,  184),  cited  in  the  case  of 
Martha  E.  White  (23  L.  D.,  52),  it  was  held  that  a  widow  may  make  in 
her  own  right  a  homestead  entry,  though  at  such  time  holding  land 
covered  by  the  homestead  entry  of  her  deceased  husband  upon  which 
final  proof  had  not  been  made.  This  ruling  gives  the  widow  the  right 
in  her  own  name  to  make  a  new  entry  although  she  may  have  had  the 
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benefit  of  the  entry  made  by  her  deceased  husband.  Mrs.  Martin  may 
avail  herself  of  this  right,  but  she  evidently  seeks  to  obtain  the  con- 
tiguous land  covered  by  her  additional  entry,  without  residing  thereon, 
as  the  original  entryman  may  do  who  makes  additional  entry  under 
the  terms  of  section  5  of  the  act  of  March  2, 1889,  supraj  where  his 
original  entry  was  made  prior  to  the  passage  of  that  act. 

If  the  right  to  make  an  additional  entry  be  permitted  to  the  widow 
of  a  deceased  entryman,  it  must  also  be  conceded  to  his  heirs,  for  they 
have  the  right  to  complete  his  original  entry  under  the  general  home- 
stead law,  where  there  is  no  widow.  The  statute  evidently  did  not 
contemplate  that  such  a  privilege  should  be  extended  to  them  and  per- 
mit them  to  exercise  such  an  inchoate  right  vested  only  in  their  ances- 
tor and  not  even  initiated  by  him  at  the  time  of  his  death. 

The  decision  of  your  office  cites  the  case  of  Carrie  A.  Euglebright 
(16  L.  D.J  350),  wherein  it  is  held  that  the  heir  of  a  deceased  home^ 
steader — ^a  sister — can  not  secure  an  amendment  of  the  original  entry 
by  a  new  entry  under  section  2  of  the  act  of  March  2, 1889,  for  the 
reason  that  while  the  law  allows  the  legal  representative  of  a  deceased 
entryman  to  complete  an  entry  which  he  has  initiated,  or  to  amend  an 
entry  which  he  has  made  by  mistake,  it  nowhere  allows  a  legal  repre- 
sentative to  initiate  a  new  entry;  and  to  allow  this  to  be  done  would 
be  equivalent  to  importing  a  new  provision  into  the  statute  which  Con- 
gress has  not  seen  fit  to  place  there. 

So  it  may  be  said  with  the  present  entry,  for,  although  it  is  termed 
an  additional  entry,  it  is  really  a  new  entry,  and  was  made  without 
statutory  authority. 

Attention  is  called  to  the  case  of  Annie  Anderson  (1  L.  D.,  24),  by 
an  endorsement  made  on  the  homestead  application  of  Mrs.  Martin  that 
the  entry  appears  to  have  been  properly  allowed  under  the  authority 
of  that  case  which  held  that  the  act  of  March  3, 1879  (20  Stat,  472), 
granting  additionsil  rights  to  homestead  settlers  on  public  lands 
within  railroad  limits,  comprehends  and  includes  all  persons  who  in 
any  manner  by  original  entry  or  by  operation  of  law  have  succeeded  to 
the  right  to  make  final  proof.  As  this  right  is  cast  upon  the  widow  by 
operation  of  law,  she  was  held,  under  the  wording  of  the  statute  last 
mentioned,  to  have  taken  the  homestead  under  existing  laws,  and  could 
not  be  deprived  of  the  benefit  of  such  amendatory  statute,  which  pro- 
vided for  additional  entries  in  certain. cases  prescribed  in  that  act. 

It  will  be  observed  that  the  widow  had  complied  with  the  require- 
ments of  the  statute  governing  the  disposition  of  that  case,  requiring 
occupancy,  residence  and  cultivation  of  the  tract  additionally  entered, 
and  that  the  language  of  sucli  statute  is  much  broader  than  the  one 
under  consideration.  For  these  reasons,  the  case  last  cited  is  not 
applicable  to  the  circumstances  of  the  case  at  bar. 

The  decision  of  your  office  directing  the  cancellation  of  the  entry  is 
affirmed. 
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REPAYMENT— PirRCHASER  OF  RAILROAJD  L.VNDS. 

Warren  S.  Baxter. 

The  repayment  Btotnte  does  not  authorize  the  return  of  the  purchase  price  on  the 
ground  aloue  that  the  entrymau  might  have  secured  patent  without  such 
payment. 

Secretary  HitcheocJc   to  the   Commissioner  of  the  General  Land  Office^ 
(F.  L.  C.)  September  22,  1899.  (C-  J.  G.) 

Warren  S.  Baxter  has  appealed  from  your  oflBce  decision  of  April  23, 
1898,  denying  his  application  for  repayment  of  purchase  money  paid  by 
him  on  cash  entry,  No.  5813,  for  the  S.  J  SW.  J,  Sec.  5,  T.  10  N.,  R.  3  W., 
Helena  land  district,  Montana. 

Baxter  made  application  to  purchase  the  land  described,  and  entry 
therefor  was  allowed,  under  section  5  of  the  act  of  March  3, 1887  (24 
Stat.,  556),  which  provides  that  the  purchaser  shall  make  payment  to 
the  United  States  for  such  land  at  the  government  price.  The  said 
land  was  patented  to  him  December  10, 1897. 

In  his  appeal  Baxter  contends  that  notwithstanding  be  applied  to 
purchase  said  land  under  section  5,  he  was  entitled  to  make  entry  there- 
for under  section  4  of  said  act,  which  provides  for  the  issuance  of  patent 
to  a  bona  fide  purchaser  without  payment. 

For  the  purpose  of  this  decision  it  is  unnecessary  to  determine  that 
question.  Repayment  can  not  be  made  solely  on  the  ground  that  the 
entrymau  might  have  secured  ])atent  without  payment.  In  the  absence 
of  express  statutory  authority  money  "once  covered  into  the  United 
States  Treasury  can  not  be  repaid.  It  does  not  appear  that  the  local 
officers  committed  error  in  the  allowance  of  Baxter^  application  filed 
under  said  section  5;  but  even  if  they  did  x>&tent  has  already  issued 
in  this  case  and  the  entry  has  therefore  been  confirmed.  There  is  no 
authority  for  repayment  in  such  instances.  The  case  not  coming  within 
any  of  the  provisions  of  the  repayment  statute,  your  office  decision  is 
hereby  affirmed. 


REPATMEXT-MINERAI.  EXTRY. 

John  Rbed. 

Repaymeut  of  the  purchase  price  paid  ou  a  mineral  entry  can  not  he  allowed,  where 
the  entry  is  canceled  for  failure  to  supply  supplemental  proof,  and  it  is  not 
made  to  appear  that  the  entry  could  not  have  heen  confirmed. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office,  Sep- 
(F.  L.  C.)  te^nber  22,  1899.  .     (O.  J.  G.) 

This  is  an  appeal  by  John  Reed  from  your  office  decision  of  March  19, 
1898,  denying  his  application  for  repayment  of  purchase  money  paid 
by  said  Reed,  E.  G.  Herendeen,  William  Welch  and  Charles  Hossfeld 
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on  mineral  entry  No.  1001,  Hungry  Hollow  placer,  for  lot  55  in  uusar- 
veyed  township  7  S.,  R.  3  W.,  Helena,  Montana,  land  district. 
The  basis  of  your  office  action  is : 

In  this  case  the  eutry  was  allowed  on  insufficient  proof,  but  the  element  of  bad 
faith  on  the  part  of  the  en  try  man  precludes  my  approval  of  the  application  for 
repayment. 

It  appears  that  said  mineral  entry  was  made  by  the  claimants  named 
herein,  July  11, 1883,  who  were  required  by  your  office  June  11, 1884, 
to  furnish  a  report  in  conformity  with  the  provisions  of  the  circular  of 
September  22, 1882  (1  L.  D.,  685).  A  report  was  furnished  but  the  same 
not  being  satisfactory,  your  office  on  June  18,  1886,  directed  that  a 
supplemental  statement,  covering  certain  specified  points,  be  filed. 
The  claimant's  declined  to  take  any  further  steps  in  the  matter,  and  the 
entry  was  subsequently  canceled,  due  notice  of  your  office  decision  of 
May  24, 1887,  holding  the  same  for  cancellation,  having  been  given  and 
no  appeal  taken.    In  said  decision  it  was  stated  : 

The  claimants  were  required  through  the  surveyor-general,  to  file  a  supplemental 
report  under  circular  N  approved  September  23,  1882,  to  supply  defects  in  the  one 
then  on  file  and  show  whether  the  claim  is  a  bona  fide  mining  claim  with  mining 
improvements  or  expenditures  to  the  amount  of  $500  ....  The  claimants'  refusal 
to  furnish  the  evidence  called  for  confirms  my  suspicion  that  patent  is  soni^ht,  not 
in  good  faith  for  a  mining  claim  but  for  a  water  right.  Mnfiley  signs  one  of  the  let- 
ters as  attorney  for  the  Highland  Flume  Co.  claimants  which  is  strongly  corrobo- 
rative of  that  view. 

Under  date  of  May  3, 1893,  Hossfeld  and  Eeed  filed  a  petition  for  the 
reinstatement  of  this  entry  in  which  they  set  forth,  among  other  things, 
that  they  are  now  the  joint  owners  of  the  claim  in  question,  having 
purchased  the  interests  of  Welch  and  Herendeen. 

May  19,  1892,  your  office,  after  fully  stating  the  allegations  contained 
in  the  said  petition  for  reinstatement  and  considering  the  same,  found 
that: 

The  suspicion  that  this  claim  was  really  presented  with  the  purpose  and  intention 
of  getting  thereby,  control  of  a  valuable  water  right,  and  not  to  obtain^  in  good  faith 
title  thereto  under  the  United  States  placer  mining  laws  I  think  is  satisfactorily 
removed  by  a  careful  and  fair  consideration  of  all  the  evidence  now  contained  in 
the  record. 

Thereupon  your  office  concluded  that  if  the  petitioners  would  furnish 
"a  continuation  of  the  abstract  of  title,  continued  from  April  9, 1883, 
to  the  present  time,"  and  evidence  as  to  other  and  further  matters 
enumerated  in  your  said  office  decision,  ^Hhe  petition  for  reinstatement 
of  said  canceled  entry  will  be  definitely  acted  upon." 

In  pursuance  of  this  decision  the  petitioners  furnished  additional  evi- 
dence in  support  of  their  petition  for  reinstatement;  and  December  22, 
1892,  your  office,  after  practically  repeating  the  contents  of  your  office 
decision  of  May  19, 1892,  concluded  as  follows : 

This  record  fnlly  disoloses  that  these  petitioners  had  due  notice  of  the  decision 
holding  this  entry  for  cancellation,  aud  their  failure  to  appeal  is  in  the  nature  of  an 
aoqaiescence  therein.    By  the  regular  and  orderly  cancellation  of  this  entry  the  land 
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therein  embraced  fell  agaiu  into  the  category  of  the  public  land  belonging  to  the 
United  States  and  if  mineral  in  character,  free  and  open  to  exploration  and 
purchase. 

The  evidence  now  submitted  that  no  adverse  interest  wonld  be  affected  by  the 
reinstatement  of  this  entry  rests  upon  ex  parte  affidavits,  whereas  the  law  contem- 
plates that  that  important  fact  shall  be  evidenced  by  giving  due  notice  of  the  appli- 
cation for  patent,  and  a  failure  to  file  an  adverse  claim. 

Where  it  is  shown,  as  in  this  case,  that  a  particular  tract  of  land  has  been  public 
land  for  more  than  five  years,  it  would  not  be  proper  to  decide  that  no  adverse  right 
exists  and  that  in  other  respects  the  law  has  been  complied  with  upon  such  evidence  as 
that  submitted  by  the  petitioners;  to  do  so  seems  to  be  equivalent  to  allowing  an 
original  entry  without  due  publication  of  notice  of  the  application  for  patent,  and 
showing  otherwise  due  compliance  with  the  law.  Upon  a  careful  consideration  of 
all  the  evidence  before  me  this  petition  is  deuied. 

From  what  is  set  forth  herein  it  is  apparent  that  your  office  erred  in 
denying  the  application  for  repayment  solely  on  the  ground  of  bad  faith 
on  the  part  of  the  entryman.  Furthermore,  it  is  unnecessary  for  the 
Department  to  consider  whether  or  not  your  office  properly  denied  the 
petition  for  reinstatement  in  this  case,  as  that  question  has  no  bearing 
on  the  question  of  repayment.  It  appears  that  this  entry  was  canceled 
solely  because  of  claimants' failure  to  furnish  the  supplemental  evidence 
required  by  your  office.  The  said  claimants  declined  or  failed  to  take 
any  appeal  from  the  action  of  your  office  holding  their  entry  for  can- 
cellation for  that  reason.  No  showing  has  been  made  by  them  here 
that  their  entry  could  not  have  been  confirmed.  In  the  absence  of  such 
showing  no  authority  exists  for  repayment.  If  it  be  conceded,  there- 
fore, that  the  entry  was  erroneously  allowed  within  the  meaning  of  the 
repayment  statute,  on  account  of  insufficient  proof,  still  it  does  not 
appear  that  that  error  wonld  necessarily  have  defeated  its  confirmation, 
for,  if  the  mineral  claimants  had  furnished  the  evidence  required,  which 
was  a  matter  solely  within  their  power,  and  to  procure  which  an  effort 
was  made  by  your  office,  the  defect  would  have  been  cured,  and  in  so  far 
as  that  matter  is  concerned  the  entry  would  have  been  allowed  to  stand 
and  might  have  been  confirmed.  Anthracite  Mesa  Mining  Co.  (28  L. 
D.,  551). 

For  the  reasons  herein  given  your  office  decision  denying  the  appli- 
cation for  repayment  is  hereby  affirmed. 


IIOMK8TEAI>  EXTniES  IN  BLACK  HIL.L.S  FOREST  RESEIIVATIOX. 

Insteuctions. 

Acting  Commissioner  Richards  to  register  and  receiver^  Rapid  Citify  South 

Dakota,  September  22, 1899. 

Your  attention  is  invited  to  the  following  provision  of  the  act  of 
March  3,  1899  (30  Stat.,  1095)  making  appropriation  for  sundry  civil 
expenses  of  the  government  for  the  year  ending  June  30, 1900: 

Provided  furtheTf  That  any  person  who  made  aetaal,  bona  lide  settlement  and 
improvement  and  established  residence  thereon  in  good  faith,  for  the  parpose  of 
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acqairiDg  a  borne,  upon  lauds  more  valuable  for  agriculture  than  for  any  other  pur- 
pose, witliin  the  boundaries  of  the  Black  HillH  forest  reservation,  in  the  State  of 
South  Dakota,  prior  to  September  nineteenth,  eighteen  hundred  and  ninety-ei^ht, 
may  enter,  under  the  provisions  of  the  homestead  law,  the  lands  embracing  his  or 
her  improvements,  not  to  exceed  one  hundred  and  sixty  acres;  and  if  the  lands  are 
so  situated  that  the  entry  of  a  legal  subdivision,  according  to  existing  law,  will  not 
embrace  the  improvements  of  such  settler  or  claimant,  he  or  she  may  make  applica- 
tion to  the  snrveyor-geueral  of  the  State  of  South  Dakota  to  have  said  tract  sur- 
veyed at  the  expense  of  the  claimant  by  metes  and  bounds  and  a  plat  made  of  the' 
same  and  filed  in  the  local  land  office,  showing  the  land  embraced  in  his  original 
settlement  which  he  desires  to  enter,  not  to  exceed  one  hundred  and  sixty  acres,  and 
thereapon  be  shall  be  allowed  to  enter  said  land,  as  per  said  plat  and  survey,  as  a 
homestead ;  and  the  Secretary  of  the  Interior  shall  make  the  necessary  rules  and 
regulations  to  carry  this  Act  into  effect:  Proridedf  That  in  any  case  where,  upon 
investigation  by  a  special  agent  of  the  Interior  Department  and  after  due  and  proper 
hearing,  it  shall  be  established  that  an  entry  interfered  with  the  general  water  sup- 
ply, or  was  detrimental  in  any  way  to  the  public  interests,  or  infringed  upon  the 
rights  and  privileges  of  other  citizens,  the  Secretary  of  the  Interior  shall  have 
authority  to  cause  said  entry  to  be  modified  or  amended  or  in  his  discretion  to  linally 
cancel  the  same. 

Until  the  system  of  public  surveys  is  exteuded  over  a  township,  and 
the  plat  thereof  duly  filed  in  your  office  in  accordance  with  the  circular 
of  October  21,  1885  (4  L.  D.,  202)  the  notice  given  to  be  modified,  how- 
ever, and  to  state  that  entries  will  be  allowed  only  under  said  act  of 
March  3, 1899,  no  entries  can  be  allowed  for  lands  in  the  Black  Hills 
forest  reservation,  South  Dakota. 

A  party  desiring  tc  enter  land  in  said  reservation  will  be  required  to 
file,  iu  addition  to  the  usual  application,  (form  4-007)  and  affidavits 
(form  4-062  and  4-063)  his  affidavit,  corroborated  by  that  of  two  other 
persons,  showing  that  he  is  entitled  to  the  benefits  of  the  act  cited. 
He  will  be  required  to  state  the  date  of  his  actual  bona  fide  settlement, 
the  date  he  established  residence  on  the  land  for  the  purpose  of  acquir- 
ing a  home  thereon,  for  what  period  of  time  be  has  maintained  a  resi- 
dence on  the  land,  the  character  and  value  of  his  improvements,  and 
the  extent  of  his  cultivation  of  the  land,*as  well  as  for  what  the  land  is 
principally  valuable.  Such  additional  affidavit,  as  well  as  the  affidavits 
of  the  corroborating  witnesses,  may  be  made  before  any  officer  qualified 
to  administer  oaths,  in  homestead  cases. 

Should  it  satisfaetorily  appear  that  an  applicant  is  entitled  to  the 
benefits  of  said  act  you  will  allow  his  entry  to  go  to  record. 

Before  an  entry  can  be  allowed  for  a  claim  which  can  not  be  adjusted 
to  the  existing  legal  subdivisions  without  detriment  to  the  interests  of 
the  settler,  it  will  be  necessary  to  have  the  claim  surveyed  in  accord- 
ance with  the  instructions  for  that  purpose  (approved  by  the  Honorable 
Secretary  of  the  Interior  Sept.  22, 1899,  29  L.  D.,  a  copy  of  which  is 
hereto  attached)  and  the  plat  thereof  filed  in  your  office. 

Approved, 

E.  A.  Hitchcock, 

Secretary, 
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.SURVEY  OF  SETTLERS'  CI^^VIMS  IN  BL.ACK  HILLS  FOREST  RESERVATION. 

Instructions. 

Commissioner  Hermann  to  the  United  States  Surveyor  Oeneralj  Huron, 

South  Dakota,  September  7, 1899, 

The  act  of  March  3,  1899,  makiDg  appropriation  for  sundry  civil 
'expenses  of  the  government  for  the  fiscal  year  ending  Jane  30, 1900 
under  the  head  of  "protection  and  administration  of  forest  reserves" 
(30  Stat.,  1095),  contains  the  following: 

Provided  further,  That  any  person  who  made  actual  bona  fide  settlement  and 
improvement  and  established  residence  thereon  in  good  faith,  for  the  purpose  of 
acquiring  a  home,  upon  lands  more  valuable  for  agricultural  than  for  any  other 
purpose,  within  the  boundaries  of  the  Black  Hills  forest  reservation  in  the  State  of 
South  Dakota,  prior  to  September  nineteenth,  eighteen  hundred  and  ninety-eighty 
may  enter  under  the  provisions  of  the  homestead  law,  the  lands  embracing  his  or 
her  improvements  not  to  exceed  one  hundred  and  sixty  acres,  and  if  the  lauds  are 
so  situated  that  the  entry  of  a  legal  subdivision,  according  to  existing  law,  will  not 
embrace  the  improvements  of  such  settler  or  claimant,  he  or  she  may  make  appli- 
cation to  the  surveyor  general  of  the  State  of  South  Dakota  to  have  said  tract 
surveyed  at  the  expense  of  the  claimant  by  metes  and  bounds  and  a  plat  made  of 
the  same  and  filed  in  the  local  land  office,  showing  the  land  embraced  in  his  original 
settlement  which  he  desires  to>  enter,  not  to  exceed  one  hundred  and  sixty  acres, 
and  thereupon  he  shall  be  allowed  to  enter  said  laud,  as  per  said  plat  and  survey  as 
a  homestead,  and  the  Secretary  of  the  Interior  shall  make  the  necessary  rules  and 
regulations  to  carry  this  act  into  effect:  Providedj  That  in  any  case  where  upon 
investigation  by  a  special  agent  of  the  Interior  Department  and  after  due  and  proper 
hearing,  it  shall  be  established  that  an  entry  interfered  with  the  general  water 
supply,  or  was  detrimental  in  any  way  to  the  public  interests,  or  infringed  upon 
the  rights  and  privileges  of  other  citizens,  the  Secretary  of  the  Interior  shall  have 
authority  to  cause  said  entry  to  be  modified  or  amended,  or  in  his  discretion  to 
finally  cancel  the  same. 

By  said  act  settlements  within  the  Black  Hills  forest  reservation  in 
the  State  of  South  Dakota,  made  prior  to  September  19,  1898,  upon 
lands  which  are  more  valuable  for  agricultural  than  for* any  other  pur- 
pose, are  protected  by  extending  to  the  settlers  the  privilege  of  enter- 
ing the  land  so  settled  upon  under  the  provisions  of  the  homestead  law. 
As  an  entry  can  not  be  made  under  the  homestead  law  prior  to  the 
government  survey  of  the  land  desired  to  be  entered,  an  entry  can  not 
be  made  under  this  law  prior- to  the  extension  of  the  government  sur- 
vey over  the  lands  thus  settled  upon.  By  such  survey  it  will  be  dis- 
closed whether  the  improvements  of  the  settler  can  be  protected  by 
entry  according  to  legal  subdivisions  without  a  special  survey,  and 
until  such  time  a  special  survey  will  not  be  ordered.  Where  upon  the 
government  survey,  however,  it  is  disclosed  that  an  entry  according 
to  legal  subdivisions  will  not  include  the  improvements  of  the  settler^ 
he  may  adjust  his  claim  to  the  legal  subdivisions  established  by  the 
government  survey  or  apply  to  the  surveyor  general  of  South  Dakota 
for  a  special  survey  of  his  claim.  When  an  application  is  made  for  the 
survey  of  a  claim  under  the  provisions  of  this  act,  the  settler  may 
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designate  a  sarveyor,  to  whom  the  requisite  instructioiis  will  be  issned 
irom  year  office  for  the  survey  aud  marking  of  the  boundaries  of  his 
claim  and  such  connections  with  prior  surveys  as  may  be  necessary 
to  a  proper  platting  of  the  claim  and  of  the  fractions  of  public  lands 
surrounding  the  same,  consequent  upon  the  survey  of  such  claim. 

Under  the  law  a  special  survey  is  required  to  be  at  the  expense  of 
tbe  settler,  and  the  surveyor  performing  the  work  must  look  to  the  set- 
tler for  his  compensation,  without  recourse  to  the  United  States,  and  a 
provision  to  that  efifect  should  be  embodied  in  the  instructions  issued 
to  such  surveyor  by  your  office.  The  amount  of  compensation  to  the 
surveyor  will  be  left  to  private  arrangement  between  the  settler  and- 
the  surveyor. 

Where  the  surveyor  designated  by  the  settler  is  not  a  United  States 
deputy  surveyor  or  a  United  States  deputy  mineral  surveyor,  it  will  be 
necessary  to  submit  with  the  application  satisfactory  evidence  of  the 
professional  skill  and  ability  of  such  surveyor.  Such  surveyor  will  be 
required  to  furnish  a  bond  in  the  penal  sum  of  five  hundred  dollars  for 
the  faithful  execution  of  the  work. 

The  application  for  survey  should  contain  a  complete  description  of 
the  claim,  date  of  settlement,  improvement,  and  established  residence, 
character,  extent,  and  approximate  value  of  improvements,  character 
of  the  land,  and  location  by  township,  range,  and  section  (or  sections) 
of  the  public  land  surveys.  The  application  should  be  aecompanied  by 
a  diagram  showing  as  accurately  as  practicable  the  contour  of  the 
claim.  The  statements  contained  in  the  application  for  survey  should 
be  verified  under  oath. 

It  is  not  the  intention  of  this  act  to  permit  any  one  settler  to  take 
long  and  narrow  strips  of  land  on  both  sides  of  a  stream,  and  thus 
monopolize  the  water  privileges,  to  the  detriment  of  other  settlers,  and 
claims  should  be  taken  in  square  form,  as  nearly  as  it  is  practicable  to 
do  «o,  and  include  the  improvements  of  the  settlers.  In  no  case  should 
the  claims  be  of  less  width  than  that  of  the  smallest  legal  subdivision 
(twenty  chains).  Whenever  an  application  shall  be  received  for  the 
survey  of  a  settler's  claim  in  such  shape  as  appears  to  you  to  be  detri- 
mental to  the  public  interests,  or  to  infringe  upon  possible  rights  of 
other  citizens,  you  will,  if  in  doubt  as  to  the  propriety  of  making  a  sur- 
vey in  the  shape  applied  for,  forward  the  application  for  the  considera- 
tion of  this  office,  stating  the  reasons  why  in  your  opinion  the  survey 
should  not  be  allowed  as  applied  for. 

The  necessary  office  work  connected  with  these  surveys  will  be  per- 
formed by  the  regular  clerical  force  of  your  office. 

Your  office  is  regarded  as  being  particularly  conversant  with  the 
varied  requirements  and  details  pertaining  to  the  public  land  surveys, 
and  I  therefore  desire  that  you  prepare  and  submit  for  my  considera- 
tion a  draft  of  general  instructions  for  the  execution  of  surveys  under 
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the  above-quoted  provisions  of  law,  prescribing  the  method  of  running 
and  marking  the  boundaries  of  settlers'  claims  ,and  their  connection 
with  and  closings  on  the  lines  of  the  prior  surveys  in  the  townships  in 
which  such  claims  are  located. 

As  this  law  provides  that  tlie  lands  to  be  surveyed  and  entered  there- 
under must  be  ^^rnore  valuable  for  agricultural  than  for  any  other  pur- 
posCf"  it  is  expressly  desired  that  the  instructions  to  surveyors  making 
surveys  under  this  act,  require  such  surveyors  to  embody  in  their  field 
notes  an  accurate  description  of  the  character  of  the  lands  surveyed 
with  regard  to  their  value  for  any  purpose  other  than  agricultore. 

The  plats  of  these  surveys  will  be  prepared  in  triplicate,  as  usual 
with  public  land  surveys,  and  the  duplicate  plats  for  the  files  of  this 
office  will  be  accompanied  by  duly  authenticated  transcripts  of  the  field 
notes  of  the  surveys. 

Approved,  September  22, 1899. 

E.  A.  HiTOHCOOK, 

Secretary. 


MINING  CLAIM-ADVERSE  PROCEEDINGS. 

Little  Giant  Lode. 

In  the  denial  of  the  motion  for  review  herein  attention  is  called  to  the  fact  that  the 
decision  in  qaestion  did  not  hold  that  the  proceedings  under  consideration  therein 
constitnted  an  adverse  sait  as  contemplated  hy  section  2826  R.  S.,  hut  that  under 
the  facts  shown  a  stay  of  proceedings  was  warranted. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^  Sep- 
(F.  L.  0.)  tember  25, 1899.  (G.  B.  G.) 

This  is  a  motion  for  review  of  departmental  decision  of  May  23, 1896 
(22  L.  D.,  629),  which  affirmed  your  office  decision  of  May  2, 1895,  hold- 
ing that  an  order  of  October  24, 1890,  suspending  action  on  mineral 
entry  No.  285,  made  December  31, 1889,  by  Harvey  Young  et  aL,  for  the 
Little  Giant  lode  claim,  Glenwood  Springs,  Colorado,  could  not  be 
revoked  and  action  taken  while  a  suit,  involving  thQ  question  of  the 
right  of  possession  to  part  of  the  premises  embraced  in  said  entry,  was 
pending  in  the  courts. 

It  appears  from  the  record  in  this  case  that  the  suit  referred  to  was 
instituted  by  the  owners  of  the  Little  Giant  lode  claim  Against  S.  L. 
Garrett  et  a/.,  then  owners  of  the  Teaser  lode  claim,  and  it  appears 
from  the  files  of  your  office  that  a  final  judgment  has  been  rendered 
in  said  cause,  and  that  an  application  is  now  pending  in  your  office 
for  patent  for  the  Teaser  claim,  and  that  the  question  at  issue  before 
your  office  in  said  proceeding  is  as  to  the  regularity  and  efi'ect  of  said 
judgment. 

Inasmuch  as  the  motion  for  review  herein  only  complains  of  the  said 
holding  of  the  department  that  action  should  be  suspended  upon  the 
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Little  Giant  application  while  said  suit  was  pending  in  the  courts,  and 
inasmuch  as  a  final  judgment  has  been  rendered  by  the  court  in  said 
cause,  action  upon  the  motion  for  review  is  thereby  rendered  unneces- 
sary, and  it  is  hereby  dismissed. 

That  your  office  may  not  be  embarrassed  in  the  final  disposition  of 
the  applications  for  patent  upon  the  Little  Giant  and  Teaser  lode  claims, 
by  reason  of  a  possible  misapprehension  as  to  the  effect  of  said  depart- 
mental decision  of  May  23, 1896,  it  is  thought  well  to  here  call  attention 
to  the  fact  that  said  decision  did  not  affirm  your  said  office  decision  of 
May  2,  1895,  upon  the  ground  that  the  said  suit  instituted  by  the 
owners  of  the  Little  Giant  lode  claim  was  an  adverse  suit  such  as 
was  authorized  by  section  2326  of  the  Revised  Statutes,  but  that  said 
departmental  decision  only  approved  the  order  of  your  office  suspend- 
ing proceedings  upon  the  Little  Giant  application,  because,  under 
the  facts  as  shown  by  the  record,  it  was  believed  that  there  was  not 
an  improper  exercise  of  discretion  in  ordering  a  suspension  of  said 
proceedings. 


TIMBER  LAND  ENTRY— SECOND  APPLICATION. 
PlETKlEWICZ  ET  AL.  l\  BiCHMONB. 

The  right  to  make  a  timber  laod  entry  is  not  affected  by  the  fact  that  the  applicaut 
prior  thereto  applied  for  a  different  tract,  and,  upon  proper  grounds,  withdrew 
said  application. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^  Sep- 
(F.  L.  O.)  tember  J25,  1899.  (C.  J.  W.) 

Robert  Eichmond  on  April  4, 1895,  made  timber  and  stone  statement 
for  K.  i  SE.  J  and  S.  J  NE.  J,  Sec.  17,  T.  66  K,  K.  21  W.,  at  Daluth, 
Minnesota.  Afterward,  on  the  same  day,  Adam  Pietkiewicz  made 
homestead  entry  fgr  the  NE.  \  of  said  section  17,  and  on  April  5, 1895, 
Henry  Kolanak  made  homestead  entry  for  the  N.  i,  8E.  J,  NE.  J,  SW.  J 
and  SB.  i  ]N  W.  i.  Sec.  17,  T.  66  K,  R.  21  W.  . 

October  25, 1895,  on  the  oflfering  of  final  proof  by  Richmond,  Pietkie- 
wicz and  Kolanak  protested  and  called  attention  to  the  fact  that  on 
Jane  19, 1893,  Richmond  filed  a  timber  and  stone  statement  for  lots 
1,  2  and  3  of  Sec.  14  and^lot  1,  Sec.  15,  T.  m  K,  R.  17  W.,  and  relin- 
quished the  same  Angust  17, 1893. 

October  27, 1895,  the  local  officers  found  that  the  facts  alleged  by  way 
of  protest  and  which  appeared  of  record,  were  sufficient  in  law  to  bar 
a  second  entry  of  the  same  kind  by  Richmond  and  recommended  the 
cancellation  of  his  timber  and  stone  statement.  Richmond  appealed  to 
your  office  and  on  April  12, 1898,  your  office  reversed  the  local  office 
and  held  the  homestead  entries  of  Pietkiewicz  and  Eolanak  for  cancella- 
tion so  far  as  they  conflict  with  Richmond's  timber  and  stone  statement. 
The  case  is  before  the  Department  on  the  appeal  of  said  homestead 
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eiitrymen  from  your  ofiQce  decision.  It  appears  that  when  Bichmood 
filed  his  timber  and  stone  statement  on  April  4, 1895,  he  accompanied 
it  with  an  affidavit,  signed  by  himself  and  corroborated  by  two  other 
persons,  explanatory  of  his  relinqnishment  of  the  land  covered  by  bis 
timber  and  stone  statement  of  Jnue  19,  1893.  It  is  in  substance  stated 
in  said  affidavit  that  Bichmoud  was  mistaken  as  to  the  lines  of  the  land 
first  applied  for,  although  he  made  what  he  deemed  a  carefal  examina- 
tion of  the  land.  Learning  that  one  Leonard  Hoffman  claimed  lot  2  as 
a  preemption,  he  returned  with  Hoffman  to  the  land  and  fonnd  that  he 
had  not  previously  seen  the  lines  correctly,  and  that  Hoffman  had  a 
house  and  clearing  of  from  one  and  a  half  to  two  acres  on  lot  2,  and 
was  convinced  of  Hoffman's  good  faith,  and  to  avoid  a  conflict  with 
Hofteaif  s  prior  claim  and  a  contest  with  him,  he  relinquished.  As  lot 
2  was  between  lots  1  and  3  and  by  relinquishing  lot  2  he  could  retain 
but  one  lot,  he  relinquished  all. 

The  local  officers  in  making  up  the  statement  of  fivcts  on  which  they 
founded  their  decision,  found  that  the  affidavit  above  referred  to  was 
filed  by  Bichmoud  on  October  25, 1895,  when  he  submitted  his  final 
proof,  a  circumstance  which,  if  true,  might  be  just  ground  for  question- 
ing  the  bona  fiden  of  Bichmond's  relinquishment.  This  decision  appears 
to  have  been  rendered  October  27, 1897. 

On  the  transmission  of  the  final  proof  of  Bichmoud,  the  register  in 
his  letter  of  January  26, 1898,  refers  to  the  mistake  made  in  reference 
to  this  reported  fact,  and  states,  in  substance,  that  the  record  does  not 
show  that  the  affidavit  referred  to  was  filed  at  the  time  of  making  final 
proof  nor  is  the  date  of  filing  upon  it  or  otherwise  affirmatively  shown. 
It  is  dated,  however,  on  the  second  day  of  April,  1896,  two  days  before 
the  filing  of  the  timber  and  stone  sworn  statement,  which  is  in  contro- 
versy here.  It  is  from  that  fact,  and  there  is  no  other  indication  as  to 
when  it  was  filed,  a  fair  inference  that  it  was  filed  with  the  sworn  state- 
ment. The  register  adds  that  this  change  of  facts  does  not  change  the 
conclusion  reached  by  the  office  to  tbe  effect  that  Bichmoud  is  not 
entitled  to  make  a  second  entry  under  the  timber  and  stone  act,  but 
that  he  has  exhausted  his  right. 

The  application  to  purchase  is  made  under  the  act  of  June  3, 1878 
(20  Stat.,  89),  as  amended  by  the  act  of  August  4, 1892  (27  Stat.,  348). 

The  opinion  of  the  local  officers  appears  to  be  based  upon  the  idea 
that  no  second  application  can  be  considered  under  this  act.  This 
interpretation  is  proper  where  there  has  been  a  completed  application. 
In  other  words,  a  purchase  under  the  act.  Where  there  has  simply 
been  an  offer  to  purchase,  which  is  upon  proper  grounds  withdrawn,  it 
is  not  believed  that  such  relinquishment  or  withdrawal  affects  the  right 
of  the  party  to  make  a  second  application  and  purchase.  It  was  the 
purpose  and  intention  of  the  act  to  allow  each  qualified  person  to  pur- 
chase one  tract  of  land  of  not  more  than  one  hundred  and  sixty  acres 
subject  to  sale  under  its  provisions. 
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Goansel  for  the  protestants  in  the  brief  filed  by  him,  concedes  tbat 
if  Bichmond  immediately  apon  discovery  of  his  alleged  mistake,  had 
come  forward  and  volantarily  relinqaished  his  first  application,  with- 
out consideration,  he  might  be  allowed  to  make  a  second  application, 
bat  counsel  proceeds  to  argue  the  case  upon  the  theory  that  the  affi- 
davit of  Bichmond,  before  referred  to,  was  not  filed  until  after  the 
homestead  entries  in  question  had  been  made  and  the  protest  against 
Richmond's  final  proof  filed.  This  contention  finds  no  support  in  the 
record. 

Bichmond's  affidavit  explanatory  of  his  relinquishment  of  the  land 
embraced  in  his  first  application,  was  sworn  to  before  a  commissioned 
notary  public  two  days  before  his  application  of  April  4, 1895,  and  all 
the  circumstances  indicate  that  it  was  filed  in  the  local  land  office  with 
that  application.  The  theory  that  Bichmond  got  up  his  excuse  for  the 
relinquishment  of  his  first  application  after  he  had  filed  his  second 
application  of  April  4,  1895,  is  so  clearly  inconsistent  with  both  reason 
and  the  record  that  it  requires  no  further  consideration.  Adopting 
the  view  that  the  affidavit  is  true  and  was  filed  with  the  application  of 
April  4,  1895,  the  action  of  your  office  in  reversing  the  local  office  was 
proper.  The  homestead  entries  of  Pietkiewicz  and  Kolanak  were  made 
after  the  filing  of  the  timber  and  stone  statement  of  Bichmond,  filed 
April  4, 1895,  and  your  office  properly  held  said  entries  for  cancellation 
80  for  as  the  same  conflict  with  said  filing.  Your  office  also  found,  that 
it  was  shown  by  the  final  proof  submitted  by  Bichmond,  that  the  land 
in  question  is  most  valuable  for  its  merchantable  timber;  that  it  is 
sterile  and  broken;  unfit  for  agriculture  and  chiefly  valuable  for  tim- 
ber, which  appears  to  be  in  accordance  with  the  record.  Your  office 
decision  is  accordingly  affirmed. 


NOTICE  OF  SETTLEMENT  CLAIM— FRACTIONAL  SUB-DIVISIONS. 

Warben  V.  Gibson. 

In  the  case  of  a  settlement  claim  for  land  in  different  fractional  quarter  sections, 
and  sarveyed  as  lots,  the  notice  of  the  extent  of  the  claim,  given  by  occapaiicy 
and  improvement,  is  limited  to  the  particular  lots  occupied  and  improved. 

Posted  notices  of  the  extent  of  a  settlement  claim,  that  embraces  land  in  fractional 
quarter  sections,  placed  on  the  snb- divisions  not  occupied  and  improved  by  the 
settler,  serve  to  protect  his  priority  of  right  thereto. 

A  posted  notice  of  a  settlement  claim  that  covers  land  in  different  sections  will  not 
protect  such  claim  for  sub-divisions  outside  the  section  on  which  said  notice  is 
posted,  as  against  a  subsequent  applicant  who  is  without  knowledge  of  such 
posting. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^  /Scp- 
(F.  L.  g\)  tember  25,  1899.  (W.  M.  W.) 

The  case  of  Mark  9.  Warren  v.  Robert  Gibsou  has  been  considered 
upon  the  appeals  of  both  parties  from  your  office  decision  of  February 
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17,  1898,  involving  lots  1,  2,  3  and  4  of  Sec.  31,  and  the  NW.  J  of  the 
NW.  J  and  the  SW.  J  of  the  SW.  J  of  Sec.  32,  T.  5  N.,  R.  10  W.,  Ore- 
gon Citj'^,  Oregon,  land  district. 

The  record  shows  that  said  laud  was  formerly  embraced  in  the  pre- 
emption cash  entry  of  one  Joseph  Walsh,  which  remained  of  record 
until  October  15, 1894,  when  it  was  canceled  by  your  oflSce  pnrsaant  to 
dei^artmental  decision  of  July  2,  1894  (not  reported). 

October  5, 1894,  Warren  filed  his  homestead  application  for  the  land, 
which  was  rejected  by  the  local  officers  for  conflict  with  Walsh's  entry, 
of  which  Warren  was  notified  but  took  no  appeal. 

On  the  day  Walsh's  entry  was  canceled,  llobert  Gibson  filed  his 
homestead  ai)plication  for  lots  1,  2,  3,  4  and  the  NW.  J  of  the  If  W.  J 
and  the  S W.  i  of  the  SW.  i  of  Sec.  32,  T.  5  N.,  R.  10  W.,  which  was 
rejected  by  the  local  officers  for  conflict  with  Walsh's  entry;  and  on 
October  31,  1894,  he  filed  an  affidavit  stating  that  the  correct  descrip- 
tion of  the  land  he  sought  to  enter  was  lots  1, 2, 3  and  4  of  Sec.  31,  and 
the  NW.  J  of  the  NW.  J  and  the  SW.  J  of  the  SW.  i  of  Sec.  32,  T.  5 
N.,  H.  10  W.,  and  asked  to  amend  his  application  so  as  to  give  the  cor- 
rect description  of  the  land  claimed,  and  on  the  same  day  he  apx)ealed 
from  the  decision  of  the  register  and  receiver  rejecting  his  homestead 
application. 

November  13,  1894,  Warren  filed  his  second  homestead  application, 
which  was  rejected  for  conflict  with  the  homestead  application  of  Gib- 
son, then  pending  on  appeal  to  your  office.  With  said  application 
Warren  filed  his  corroborated  affidavit  alleging  among  other  things 
that  he  made  settlement  on  said  land  on  October  11, 1894,  and  had 
made  valuable  improvements  thereon;  that  Gibson  had  never  made 
settlement  upon  the  land;  and  asked  for  a  hearing  upon  his  charges. 

December  24, 1894,  Warren  again  applied  to  make  homestead  entry 
of  the  land,  and  his  application  was  rejected. 

December  28,  1894,  your  office  rendered  its  decision  on  Gibson's 
appeal  and  directed  the  local  officers  to  allow  his  application  to  enter 
upon  his  amending  the  same  as  he  requested,  ''subject  to  any  valid 
adverse  claim." 

February  11,  1895,  Warren  filed  an  amended  affidavit  covering  the 
same  facts  set  fortli  in  his  former  affidavit  and  in  addition  alleging 
that  Gibson,  Walsh  and  Logan  "have  conspired  together  and  are  now 
attempting  to  secure  title  to  said  land  for  the  purpose  of  speculation, 
and  his,  Robert  Gibson's,  attempted  entry  is  fraudulent." 

February  12,  1895,  Gibson  was  allowed  to  make  homestead  entry  for 
the  land  after  amending  his  application  as  permitted  by  your  office. 

A  hearing  on  Warren's  charges  was  ordered  and  had  before  the  local 
officers.  They  recommended  the  cancellation  of  Gibson's  entry.  On 
his  appeal,  your  office,  on  December  26, 1896,  modified  the  judgment  of 
the  register  and  receiver  by  holding  that  Gibson's  entry  should  remain 
intact  except  as  to  said  lots  1  and  2,  to  which  Warren  was  adjudged  to 
have  the  better  right. 
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Warren  filed  a  motion  for  rehearing,  and  Gibson  filed  an  appeal  and 
thereafter  withdrew  it  and  asked  for  review  of  year  office  decision  so 
far  as  it  awarded  said  lots  1  and  2  to  Warren. 

May  15, 1897,  yonr  office  revoked  its  decision  of  December  26, 1896, 
and  returned  the  record  in  the  case  to  the  register  and  receiver  with 
the  direction  that  they  order  a  farther  hearing  after  due  notice  to  the 
interested  parties. 

Such  hearing  was  had,  at  which  the  parties  appeared  aud  submitted 
evidence.  The  register  and  receiver  recommended  the  cancellation  of 
Gibson's  entry  and  that  Warren  be  allowed  to  enter  all  of  the  land. 

Gibson  appealed,  and  on  February  17, 1898,  your  office  held  his  entry 
subject  to  Warren's  superior  right  as  to  lots  1,  2,  3  and  4,  and  should 
he  make  fiual  proof  the  same  to  be  referred  to  the  board  of  equitable 
adjudication,  the  two  forty-acre  tracts  remaining  to  him  being  non- 
contiguous. 

Gibson  appeals  from  so  much  of  the  decision  as  awards  said  lots  to 
Warren ;  and  Warren  appeals  from  so  much  of  it  as  awards  the  two 
forties  to  Gibson. 

The  lots  in  question  f  on  the  Pacific  ocean  on  the  west,  one  and 
two  being  in  the  northeast  quarter  and  three  and  four  in  the  southeast 
quarter  of  fractional  section  thirty  one.  The  other  land  in  controversy 
is  situated  in  the  northwest  and  the  southwest  quarters  of  section 
thirty-two  and  adjoins  said  lots  one  and  four,  respectively,  on  the  east. 

The  'record  and  the  evidence  taken  at  both  of  the  hearings  have 
been  examined. 

^  The  evidence  clearly  shows  that  Warren  commenced  to  build  a  dwell- 
ing house  upon  lot  three  on  the  11th  day  of  October,  1894,  and  con- 
tinued its  construction  until  it  was  completed,  and  established  his 
actual  residence  therein;  that  during  the  11th,  12th  and  13th  of  said 
month  he  caused  some  slashing  to  be  done  and  some  brush  to  be  cut 
and  piled  up,  beginning  on  lot  three  close  to  where  he  was  building  his 
house  and  thence  extending  north  upon  lot  two  to  a  certain  redwood 
log  out  of  which  he  expected  to  make  shingles  with  which  to  cover  his 
house,  but  the  log  was  afterwards  found  to  be  unsuitable  for  that 
purjiose. 

The  evidence  also  shows  that  on  October  12, 1894,  Warren  posted  up 
notices  on  lots  one  and  four,  reciting  that  he  made  settlement  on  all  the 
land  involved  in  this  case  October  11,  1894,  for  the  purpose  of  holding 
the  same  as  a  homestead.  The  notice  on  lot  one  was  nailed  on  an  old 
shanty  built  by  a  former  entrymau,  the  one  on  lot  4  about  fifty  feet 
from  the  beach  by  nailing  it  to  a  tree  near  a  pathway  leading  from  the 
beach  in  an  easterly  direction  across  said  lot.  It  appears  that  these 
notices  could  have  been  seen  on  the  16th  of  October,  1894,  by  persons 
passing  by  the  places  where  they  were  posted. 

The  evidence  fails  to  show  that  at  the  time  Gibson  applied  to  enter 
the  land  he  had  actual  notice  of  Warren's  claim. 
While  Gibson's  entry  was  not  actually  made  until  February  1896,  his 
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rights,  whatever  they  may  be,  depend  solely  upon  his  entry  smd  relate 
back  to  and  date  from  October  15, 1894,  the  time  he  filed  in  the  local 
office  his  application  to  enter. 

Warren's  claim  to  the  land  in  controversy  is  predicated  upon  his  settle- 
ment and  improvements  upon  it  which  were  initiated  October  II,  1894, 
and  the  posting  of  the  notices  on  lots  1  and  4  on  October  12tli  of  that 
year.  At  the  time  Warren's  settlement  claim  was  initiated  the  land 
was  covered  by  Walsh's  entry  and  he  could  acquire  no  right  by  such 
settlement  as  against  the  entryman  or  the  government  so  long  as  the 
entry  remained  of  record.  The  Walsh  entry  was  canceled  on  October 
15,  1894,  and  whatever  right  Warren  had  as  a  settler  attached  imme- 
diately as  against  Gibson's  claim  under  his  application  to  enter.  See 
McMicbael  r.  Murpby  et  al.  (20  L.  I).,  147);  Tool  r.  Moloughney  (11 
L.D.,  197). 

It  is  well  settled  that  the  notice  given  by  a  settlement  claim  as  defined 
by  occupancy  and  improvements  is  limited  to  the  technical  quarter  sec- 
tion on  which  such  acts  are  performed.  See  L.  R.  Hall  (5  L.  D.,  141)"; 
Pooler  V,  Johnston  (13  L.  D.,  134) ;  Shearer  v.  Rhone  (Id.  480) ;  Staples  r. 
Richardson  (on  review)  (10  L.  D.,  248);  Kenny  et  at.  v,  Johnson  et  ah 
(25  L.  D.,  394). 

Warren's  house  and  improvements  were  on  lots  2  and  3,  which  were 
embraced  in  the  northeast  and  southwest  quarters  of  fractional  section 
31  as  shown  by  the  public  surveys,  and  under  these  circumstances  it 
would  follow,  under  the  rule  announced  in  these  cases,  that  notice 
given  by  his  settlement  claim  would  not  extend  to  the  other  portions  of 
the  respective  quarters  upon  which  no  settlement  or  improvements 
were  made,  but  notice  of  his  claim  should  be  limited  to  the  particular 
lots  upon  which  his  settlement  and  improvements  were  made.  It  is 
therefore  held  that  Warren's  settlement  and  improvements  on  lots  2 
and  3  operated  as  notice  to  Gibson  of  Warren's  claim  as  to  said  lots, 
but  such  settlement  and  improvements  were  not  notice  of  his  claim  to 
other  portions  of  said  quarter  section. 

Warren  posted  notices  defining  the  extent  of  his  claim  on  lots  1  and 
4  but  made  no  improvements  thereon;  these  notices  were  posted  in 
places  where  they  could  have  been  seen,  and  under  well  settled  rulings 
they  were  sufficient  to  protect  his  claim  as  against  subsequent  settlers, 
applicants  to  enter  or  entrymen.  See  Driscoll  et  al.  v.  Doherty  et  aL 
(25  L.  D.,420);  Smith  v.  Johnson  et  aJ.  (17  L.  D.,454);  Jordan  r.  Smith 
(26  L.  D.,  527). 

Warreu  made  no  improvements  on  the  land  in  section  32,  neither  did 
he  post  any  notice  thereon  defining  the  extent  of  his  claim.  In  the 
notices  put  up  on  lots  1  and  4  he  described  the  two  forty  acre  tracts  in 
said  section  but  it  does  .not  appear  that  either  their  posting  or  contents 
were  known  to  Gibson  before  or  at  the  time  he  filed  his  application  to 
enter  said  tracts.  CTnder  these  circumstances,  it  is  clear  that  Warren 
by  posting  said  notices  secured  no  right  as  against  Gibson's  applica- 
tion to  enter  said  forty  acre  tracts  in  section  32. 
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After  a  carefal  examination  of  the  record  and  evidence  and  consid- 
ering all  the  qnestions  presented  by  the  respective  appeals,  the 
Department  concurs  in  the  conclusion  reached  by  your  office  in  the 
decision  appealed  from,  and  it  is  accordingly  affirmed. 


Bayliss  v.  Brook. 

Motion  for  review  of  departmental  decision  of  June  14, 1899,  28  L. 
1).,  603,  denied  by  Secretary  Hitchcock,  September  26, 1899. 


J4ETTLEMENT  RIGHT— INTERVENING  ENTRY. 

Db  Long  v.  Frost. 

Priority  of  settlement;  as  against  an  intervening  entry,  should  he  asserted  by  con- 
test initiated  within  three  months  after  settlement. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^  Sep- 
(F.  L.  O.)  te^nber  26,  1899.  (G.  0. ».) 

This  case  involves  the  NE.  J  of  Sec.  18,  T.  163  N.,  R.  50  W.,  Grand 
Forks,  North  Dakota,  npon  which  Edward  J.  Frost  made  homestead 
entry  April  8,  1889. 

It  appears  from  the  recital  of  the  register  and  receiver  that  on 
March  5,  1895,  or  more  than  five  years  and  ten  mouths  after  said 
entry,  Isaac  £.  De  Long  filed  his  affidavit  of  contest,  alleging  that 
Frost  had  abandoned  the  land  for  the  past  six  months  or  more  and 
has  wholly  failed  to  reside  thereon  as  required  by  law,  and  that  said 
Frost  made  an 

illegal  homestead  entry  for  the  land,  for  the  reason  that  the  land  was  at  the  date 
of  said  entry  in  the  actual  and  peaceable  posnession  of  said  contestant,  who  had 
settled  thereon  under  the  provisions  of  the  homestead  law  and  did  within  the  time 
provided  in  said  homestead  law  present  at  the  local  land  office,  through  the  clerk  of 
the  district  court,  who  in  this  matter  was  acting  as  an  officer  of  the  land  depart- 
ment, his  homestead  application  for  the  northern  half  of  said  land  to  be  placed  of 
record. 

This  contest  affidavit  was  rejected  by  the  register  and  receiver 
because  the  same  was  insufficient;  also  because  the  question  raised  'Ms 
res  adjndicata.^  From  that  action  De  Long  appealed;  but  in  transmit- 
ting the  appeal  the  local  officers  forwarded  <'  an  amended  and  supple- 
mental affidavit,"  sworn  to  by  De  Long  April  13, 1895.  In  the  amended 
affidavit  De  Long  alleged,  substantially,  that  Frost  had  abandoned  the 
land  for  a  period  of  more  than  six  months  prior  to  the  expiration  of  five 
years  from  date  of  entry. 

It  appears  that  your  office,  on  June  29,  1895,  sustained  the  action 
of  the  register  and  receiver  in  rejecting  the  original  application  to 
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contest,  but  ordered  a  hearing  on  said  amended  contest  affidavit. 
The  hearing  was  duly  had,  and  the  register  and  receiver  recommended 
that  the  contest  be  dismissed.  On  appeal,  your  office,  by  decision  of 
April  5, 1898,  affirmed  that  action.  A  further  appeal  brings  the  case 
here. 

At  the  hearing  the  register  and  receiver  refused  to  allow  any  testi- 
mony as  to  when  contestant  settled  on  the  land,  or  whether  contestant 
was  the  prior  settler.  Contestant  <was  required  to  fix  a  date  as  the 
beginning  of  the  alleged  abandonment.  October  1,  1893,  was  so  fixed, 
the  alleged  abandonment  running  to  April  8, 1894.  Considerable  testi- 
mony was  given  tending  to  show  that  the  entryman  did  not  live  on  the 
land  during  that  period.  The  testimony,  however,  was  of  a  negative 
character  and  when  considered  with  other  testimony  to  the  effect  that 
the  entryman  was  frequently  seen  in  and  about  his  house  on  the 
land  during  that  period,  it  can  not  be  held  that  the  allegation  was 
established. 

Among  other  things,  De  Long  contends  that  complete  justice  can 
not  be  had  in  this  case  until  a  hearing  is  ordered  on  the  question  of  his 
alleged  prior  settlement  on  the  land  and  of  his  application  made  there- 
for within  ninety  days  from  date  of  settlement. 

Counsel  states  that, 

on  May  30,  1889,  less  than  ninety  days  after  his  settlement,  he  De  Long  made  home- 
stead application  for  the  tract  of  land  through  the  clerk  of  the  district  court,  which 
applicition  was  sent  by  said  clerk  of  the  court  to  the  local  officers,  and  said  appli- 
cation was  erroneously  returned  to  8aid  clerk  of  the  court  without  any  notice  to 
said  De  Long  as  to  what  his  rights  were  in  the  premises;  that  said  clerk  was  simply 
acting  in  his  capacity  as  clerk  of  the  court  and  in  no  way  was  he  acting  as  attorney 
for  said  De  Long;  that  subsequently  the  local  officers  held  as  a  matter  of  fact,  that 
De  Long  had  not  presented  his  Hd.  application  within  ninety  days  from  date  of 
settlement;  that  said  holding  was  utterly  false  and  contrary  to  the  facts. 

It  is  insisted  that  De  Long  did  present  his  application  in  due  time, 
that  he  thereafter  lived  upon  and  improved  the  land  for  more  than  six 
years,  has  asserted  hia  claim  in  every  possible  way  and  has  been 
deprived  of  his  rights  thereto  "through  the  mistake,  ignorance,  wrong- 
doing and  prejudice  of  the  local  officers,"  and  the  "harsh"  and  techni- 
cal rulings  of  the  laud  department,  rendered  without  a  fiill  and  com- 
plete knowledge  of  the  facts  in  the  case. 

If  it  were  admitted  that  De  Long  did  pre«ent  his  application  to  enter 
the  land  within  ninety  days  from  date  of  settlement,  his  application 
could  not  have  been  properly  accepted,  because  the  land  had  then  been 
entered  by  Frost.    An  appeal  would  not  have  aided  him. 

If  he  were  the  prior  settler  on  the  land,  his  remedy  was  to  file  a  con- 
test within  three  months  from  date  of  settlement  (Rumbley  v.  Oausey, 
16  L.  D.,  266;  Mills  v.  Daly,  17  L.  D.,  345),  alleging  such  prior  settle- 
ment, and  ask  for  a  hearing.  He  failed,  however,  to  take  this  course, 
and  thus  forfeited  all  his  rights  under  his  alleged  prior  settlement. 

The  decision  appealed  from  is  affirmed. 
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nOM£ST£AI>  CONTEST-SETTLEMENT  RIGHTS— LEA\"E  OF  ABSEXCE. 

McOALLA  V.  ACKEB. 

A  leave  of  absence  is  no  protection  againBt  a  charge  of  abandonment,  if,  at  the  date 
when  it  was  granted,  the  entryman  was  not  a  bona  fide  resident  on  the  land. 

During  the  pendency  of  a  contest  against  an  entry,  in  which  the  issue  is  priority  of 
settlement,  the  entryman  must  maintain  the  continuity  of  his  residence,  and  his 
failure  in  this  respect  cannot  be  cured  by  the  establishment  of  residence  prior 
to  the  institution  of  proceedings  by  the  adverse  settler  charging  such  default. 

Secretary  Hitchcock  to  tJie  Commitufioner  of  the  Oeneral  Land  Office^  Sep- 
(F.  L.  0.)  tember  28^  1899.  (C.  J.  G.) 

T}ie  land  involved  in  this  controversy  is  the  SB.  J  of  Sec.  9,  T.  27  N., 
B.  2  E.,  I.  M.,  Perry,  Oklahoma,  land  district. 

It  appears  from  the  record  that  on  October  5, 1893,  Calvin  S.  Acker 
made  homestead  entry  No.  1600  for  said  land,  having  settled  thereon 
September  16, 1893,  and  that  on  October  10, 1893,  John  S.  McGalla  filed 
contest  against  said  entry,  alleging  priority  of  settlement;  and  June  6, 
1894,  an  amended  affidavit  alleging  Acker's  disqualification  by  reason 
of  his  having  started  in  the  race  from  the  Ghilocco  Indian  school  reser- 
vation. A  hearing  was  had  on  this  contest  which  was  concluded  July 
24,  1894.  The  local  officers  rendered  decision  in  favor  of  Acker  Ai)ril 
17, 1895,  from  which  McCalla  appealed.  Prior  to  this  decision,  however, 
to  wit,  on  March  25,  1895,  Acker  filed  application  to  make  final  com- 
mutation  proof  before  a  probate  judge  at  New-Eirk,  Oklahoma,  nam- 
ing May  10, 1895,  as  the  date  for  that  purpose.  The  testimony  of  Acker 
and  his  witnesses  was  accordingly  taken  and  at  the  same  time  McGalla 
appeared  and  protested  against  the  allowance  of  said  proof  on  account 
of  the  pending  contest.  The  testimony  and  protest  were  forwarded  to 
the  local  officers,  who,  on  May  25, 1895,  dismissed  the  protest  because 
of  McCalla's  refusal  to  pay  the  required  fees  for  examining  and  approv- 
ing such  testimony. 

On  July  26, 1895,  Acker  filed  with  the  local  officers  a  request  to  with- 
draw and  dismiss  his  said  proof,  which  was  forwarded  to  your  office  and 
considered  in  connection  with  McGalla's  appeal  from  the  decision  of  the 
local  officers  of  April  17,  1895. 

On  February  13, 1896,  your  office  affirmed  the  decision  of  the  local 
officers  in  the  contest  proceeding,  allowed  Acker  to  w  ithdraw  his  said 
proof,  and  dismissed  the  protest  of  McGalla,  from  which  action  the 
latter  appealed. 

On  August  31, 1896,  McGalla  filed  affidavit  of  contest  against  Acker, 
alleging  abandoment.  No  notice  issued  on  this  contest  because  of  the 
pending  contest  relating  to  prior  settlement. 

In  December,  1896,  your  office  approved  an  ax)plication  for  leave  of 
absence  fi.led  by  Acker,  the  period  granted  being  from  November  1, 
1896,  to  June  1,  1897. 


204  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

The  Department  ou  September  22,  1897  (25  L.  D.,  285),  affirmed  that 
part  of  yonr  office  decision  of  February  13,  1896,  which  found  that 
Acker  was  the  prior  settler  and  was  not  disqualified  from  making 
entry,  but  reversed  the  part  having  refereuce  to  the  withdrawal  of 
Acker's  said  proof  and  the  dismissal  of  McCalla's  protest. 

The  Department  on  January  19, 1898  (26  L.  D.,  64),  rendered  a  deci- 
sion denying  a  motion  for  review  and  a  petition  for  rehearing  filed  by 
McCalla.  it  being  lield  therein  inter  alia:. 

In  this  case  MoCalla  was  a  settler  apon  the  land,  claiming  the  right  to  enter  it  by 
virtue  of  priority  of  settlement  which  issue  was  pending  undetermined  before  the 
local  office  upon  his  protest  when  Acker  filed  his  application  to  make  final  proof. 
From  the  adverse  decision  of  the  local  officers  upon  that  contest  he  tiled  bis  appeal 
in  dne  time.  His  rights  were  fully  protected  by  his  protest  against  the  allowance 
of  the  Unal  proof  and  after  the  submission  of  such  proof  it  conid  not  be  withdrawn 
to  his  prejudice,  and  so  the  Department  held  in  the  decision  now  asked  to  be 
reviewed,  wherein  it  was  said  that  'neither  the  sufficiency  of  the  final  proof  nor  the 
right  of  defendant  to  withdraw  it,  should  be  passed  upon  pending  the  contest;  and 
your  office  erred  in  allowing  the  withdrawal  of  said  proof  and  the  dismissal  of  the 
protest,  and  so  much  of  your  office  decision  as  refers  thereto,  is  reversed,  and  said 
proof  and  protest  will  be  held  to  await  the  final  disposition  of  the  contest,  when 
they  will  be  returned  to  the  local  office  for  appropriate  action/ 

There  was  no  error  in  the  decision  complained  of.  It  was  therein  directed  that 
the  final  proof  should  be  returned  to  the  local  office  for  appropriate  action.  If  that 
proof  shows  that  the  entryman  has  complied  with  the  law  as  to  residence  and  culti- 
vation for  the  time  covered  by  snch  proof,  his  entry  should  be  allowed.  If  it  shows 
that  he  has  not  complied  with  the  law  as  to  residence  and  cultivation  darinfi;  that 
period,  his  entry  should  be  canceled. 

The  question  of  priority  having  been  decided  in  favor  of  Acker,  no  other  course 
could  be  pursued  under  the  rules.    See  Rule  53,  Rules  of  Practice. 

And  yonr  office  was  accordingly  directed  as  follows: 

You  will  instruct  the  local  officers  to  pass  upon  the  final  proof,  together  with  the 
tcHtimony  ofi^ered  by  protestant  both  on  direct  and  cross-examination  and  to  forward 
the  result  of  their  action  to  your  office  without  delay. 

January  31, 1898,  your  office  returned  Acker's  proof,  together  with 
accompanying  papers,  to  the  local  officers,  with  instructions  to  proceed 
in  accordance  with  the  above-quoted  directions;  but  on  February  2, 
1898,  and  before  they  took  any  action,  Acker  appeared  and  filed  a 
motion  to  withdraw  said  proof,  which  was  granted.  Thereafter  on 
February  18, 1898,  McCalla  filed  another  affidavit  endorsed,  << Affidavit 
of  contest  and  protest,"  in  which,  after  reciting  the  facts  connected 
with  his  contest  of  October  10, 1893,  his  protest  against  Acker's  said 
proof  of  May  10, 1895,  and  his  contest  affidavit  filed  August  31, 1896, 
he  alleges  that  Acker  has  not  resided  on  the  land  since  May  10, 1895, 
as  required  by  the  homestead  law,  and  that  he  has  never  been  a  resi- 
dent on  said  land  since  he  made  settlement  thereon  September  16, 1893. 
The  said  affidavit  concludes  as  follows: 

The  above  charges  and  allegations  this  protestant  and  contestant  John  S.  McCaUa 
is  ready  to  prove  at  such  time  and  place  as  may  be  named  by  the  register  and  recelTer 
for  the  hearing,  and  he  therefore  asks  that  a  hearing  be  had  that  he  may  be  allowed 
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to  prove  Buch  allegations. and  charges  and  that  the  protest  and  contest  affidavit 
together  with  this  affidavit  of  contest  and  protest  be  merged  into  one  hearing  and 
that  a  day  be  set  for  said  hearing.  That  said  homestead  entry  No.  1600,  issned  to 
Calvin  S.  Acker  as  aforesaid  be  canceled  and  forfeited  to  the  United  States,  and  that 
said  affiant,  John  S.  MoCalla,  pay  the  expense  of  sach  hearing  or  such  portion  as  may 
be  charged  to  him. 

Notice  issued  upon  this  affidavit  the  same  day,  which,  after  reciting 
the  filing  of  McGalla's  protest  of  May  10,  1895,  and  bis  contest  of 
August  31, 1896,  concluded  as  follows : 

It  is  therefore  ordered  by  the  office  that  all  the  charges  and  issues  made  between 
the  parties  on  the  question  of  abandonment  or  failnre  to  reside  on  the  laud,  whether 
the  same  arose  upon  the  protest  or  upon  said  contest,  be  heard  and  determined  at  the 
hearing  to  be  had  in  this  office  on  April  5,  1898. 

Therefore,  with  a  view  to  the  canceUation  of  homestead  entry  number  1600,  made 
by  the  said  C.  S.  Acker  for  the  south-east  quarter  of  section  9,  township  27,  range  2 
east,  dated  October  5, 1893,  the  said  parties  are  hereby  summoned  to  be  and  appear 
at  the  United  States  land  office,  at  Perry,  Oklahoma,  on  the  5th  day  of  April,  1898, 
at  one  o'clock,  p.  m.,  to  respond  and  furnish  testimony  concerning  all  the  matters  at 
issue  between  said  parties  on  the  aforesaid  charges  of  abandonmeni;  and  failure  •  of 
reeidenoe. 

A  hearing  was  bad  upon  the  consolidated  protestaud  contest  begin- 
ning May  6,  and  ending  May  16,  1898,  a  continuance  having  been 
granted  from  April  5, 1898.  Both  parties  appeared  and  introduced  tes- 
timony, Acker  inviting  attention  to  his  motions  theretofore  filed  in 
which  he  asked  a  dismissal  of  so  much  of  the  notice  of  contest  and 
service  thereunder  as  relates  to  his  commutation  proof  and  McGalla's 
contest  of  August  31,  1896.  Pending  the  hearing  Acker  objected  to 
the  introduction  of  testimony  by  McCalla  relating  to  any  period  prior 
to  May  17, 1897,  since  which  date  he  claimed  to  have  been  continuously' 
residing  on  the  land;  but  he  raised  no  further  objection  to  the  hearing 
as  ordered  by  the  local  officers. 

On  June  13, 1898,  the  local  officers  rendered  decision  in  which  they 
expressed  the  opinion  that  Acker  could  not,  in  view  of  McGalla's  pro- 
test, withdraw  his  final  proof.  They  found  that  from  September  16, 
1893,  to  May  10, 1895,  the  time  covered  by  said  proof.  Acker  had  not 
complied  with  the  law  in  the  matter  of  residence,  although  he  had 
sufficiently  improved  and  cultivated  the  land.  They  also  found  that  he 
never  actually  established  residence  on  the  land  until  May  17, 1897,  and 
in  view  of  the  fact  that  McGalla  had  prior  thereto  filed  his  protest  of 
May  10,  1895,  and  his  contest  of  August  31, 1896,  the  entryman  could 
not  cure  his  laches  by  establishing  residence  and  maintaining  the  same 
since  that  time.  They  therefore  recommended  cancellation  of  the  entry. 
From  this  action  Acker  appealed  to  your  office  where  decision  was  ren- 
dered March  7, 1899,  reversing  said  action.  McGalla  has  now  appealed 
to  the  Department. 

Your  office  held  that  the  decision  of  the  local  officers  finding  that 
Acker  had  not  complied  with  the  law  during  the  period  covered  by  his 
final  proof,  "  was  not  based  upon  the  proof  and  the  testimony  intro- 
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duced  at  the  time  of  making  tbe  proof,  but  upon  said  proof  and  testi- 
mony together  with  the  testimony  introduced  at  the  hearing." 
Continuing  your  office  said : 

Under  the  decision  of  the  Department  it  would  have  been  necessary,  if  the  contest- 
ant had  taken  no  farther  steps,  to  consider  the  proof  and  testimony  sabmitted  May 
10,  1895,  and  to  cancel  the  defendant's  entry  if  he  had  not,  at  the  time  of  submitting 
said  proof,  complied  with  the  requirements  of  the  homestead  law.  Bnt  it  will  be 
observed  that  the  contestant's  application  for  a  notice  of  contest,  above  set  oat,  is  in 
elfect  a  waiver  of  the  separate  examination  of  said  proof  and  testimony. 

#  »  #  »*»  #  « 

Your  failnre  to  determine  from  said  proof  and  testimony  of  May  10, 1895,  whether 
the  defendant  had  up  to  that  date  complied  with  the  requirements  of  the  homestead 
law  was  not  error.  It  was  the  result  of  contestant's  affidavit  in  which  he  prayed  that 
all  the  issues  between  the  parties  be  merged  into  one  hearing.  The  contestant  had 
a  right  to  the  waiver  of  the  examination  ordered  by  the  Department.  It  follows  that 
the  case  can  not  now  be  remanded  for  the  judgment  contemplated  by  the  depart- 
mental  direction  above  set  out,  but  that  the  contestant  must  rely  solely  upon  the 
showing  made  at  the  hearing  had  upon  his  affidavit  of  contest. 

Then^  after  setting  out  the  facts  surrounding  Acker's  connection  with 
the  land  since  September  10, 1893,  your  office  concludes  as  follows : 

On  these  facts  it  must  be  held  that,  whatever  the  defendant's  laches  may  have 
been  as  to  residence  prior  to  May,  1897,  he  has  at  least  since  then  complied  with  the 
requirements  of  the  homestead  law.  By  such  compliance  with  the  law  he  had  cured 
any  laches  that  may  have  existed  prior  thereto.  In  the  case  of  Glover  v.  Swarta, 
decided  by  letter  ^'H"  of  October  8,  1898,  this  office,  after  a  fuU  discussion  of  the 
question,  the  case  of  Bates  r.  Bissell,  9  L.  D.,  546,  being  cited  adversely,  held,  ander 
circumstances  similar  to  those  in  the  case  at  bar,  that  Swarts,  by  reestablishing  hia 
residence  on  the  land  in  the  presence  of  Glover's  adverse  settlement  claim,  hot  before 
Glover's  contest  on  the  charge  of  abandonment,  cured  his  default.  It  follows  that 
it  is  unnecessary  to  determine  whether  the  defendant  hail  prior  to  May,  1897,  com- 
plied with  the  requirements  of  the  homestead  law  as  to  residence.  The  decision 
appealed  from  is  reversed  and  the  contest  dismissed. 

It  is  apparent  that  the  action  of  the  local  officers  in  allowing  Acker 
to  withdraw  his  commutation  proof,  and  in  ordering  a  rehearing  in  the 
case  upon  the  affidavit  filed  by  McOalla  February  18, 1898,  instead  of 
obeying  the  instructions  of  your  office  of  January  31, 1898,  based  upon 
the  former  departmental  decision  of  January  19, 1898,  was  wholly  irreg- 
ular. The  directions  given  were  clear  and  explicit  and  should  have 
been  followed  by  them. 

It  is  equally  apparent  that  neither  party  is  in  a  position  to  take 
advantage  of  such  irregularity — McCalla,  because  he  filed  his  affidavit 
asking  for  the  hearing  which  was  had  May  16,1898,  in  face  of  the 
departmental  order  directing  that  Acker's  proof  be  examined  and  the 
case  closed  in  accordance  with  the  conclusion  reached;  nor  Acker, 
because  he  acquiesced  in  the  ordering  of  said  hearing  by  his  appear- 
ance thereat  and  participation  therein  without  objection,  and  because 
he  again  asked  to  withdraw  his  said  commutation  proof.  The  only 
objection  raised  by  Acker  at  the  hearing  was  as  to  the  admissibility  of 
certain  testimony.  In  view  of  this  mutual  acquiescence  in  the  irregu- 
larity, both  parties  having  appeared  and  submitted  testimony,  the 
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Department  will  not  again  remand  the  case  for  a  compliance  with  its 
former  directions.  Notwithstanding  Acker  was  improperly  allowed  to 
withdraw  his  commutation  proof  the  said  proof  accompanies  and  will 
be  considered  as  part  of  the  record  here.  The  Department  will  there- 
fore determine  the  case  apon  the  present  record  and  the  evidence  as  far 
as  properly  introduced.  ^ 

The  hearing  on  the  contest  filed  October  10, 1893,  involving  priority 
of  settlement,  closed  July  24,  1894.  Acker's  commutation  proof  was 
filed  May  10, 189o,  and  in  consequence  covers  a  period  beyond  the  date 
of  said  hearing.  The  failure  of  the  local  ofiQcers,  however,  to  pass  upon 
said  proof  left  undetermined  the  question  of  Acker's  compliance  with 
the  law  during  the  period  from  July  24, 1894,  to  May  10, 1895.  While 
all  question  of  his  compliance  with  law  up  to  and  including  July  24, 
1894,  was  settled  by  decision  of  the  Department,  and  objection  to  the 
admissibility  of  testimony  covering  the  period  prior  to  that  date  should 
have  been  sustained,  yet  there  was  nothing  to  preclude  an  investigation 
of  McCalla's  charges  covering  the  time  from  and  after  July  24,  1894, 
In  this  view  the  only  remaining  question  to  be  determined  is  whether 
Acker  continuously  maintained  residence  on  the  land,  as  he  was  in  duty 
bound  to  do  pending  the  contest  involving  priority  of  settlement.  CTpon 
a  careful  examination  of  the  voluminous  record,  and  without  specifically 
setting  forth  the  facts,  the  Department  is  of  opinion  that  a  preponder- 
ance of  the  evidence  shows  that  Acker  did  not  maintain  residence  on 
the  land  prior  to  May,  1897.  Your  office  in  effect  reached  the  same 
conclusion,  but  held  that  by  resuming  his  residence  on  May  17, 1897, 
Acker  cured  his  laches,  and  that  it  was  therefore  unnecessary  to  con- 
sider evidence  relating  to  the  i>eriod  prior  to  that  time.  But  on  account 
of  the  pendency  of  the  contest  involving  priority  of  settlement,  as 
heretofore  stated,  and  the  fact  that  McGalla  has  continuously  resided 
on  and  cultivated  the  land,  as  shown  by  the  evidence.  Acker  could  not 
thus  cure  his  laches  existing  prior  to  the  date  named.  The  fact  that 
Acker  was  granted  a  leave  of  absence  from  November  1, 1896,  to  June 
1, 1897,  can  avail  him  nothing,  as  the  evidence  shows  that  at  the  date 
from  which  it  was  granted  he  was  not  a  bona  fide  resident  on  the  land. 
In  the  case  of  l^oble  et  al,  v.  Boberts  (28  L.  D.,  480,  syllabus),  it  is  held : 

Daring  the  pendency  of  a  contest,  in  which  each  party  alleges  priority  of  settle- 
ment, both  are  bonnd  to  comply  with  the  law  and  maintain  residence  upon  the  land ; 
and  if  the  snccessful  party  therein  fails  so  to  do,  sach  failnre  is  properly  the  subject 
of  inquiry  on  behalf  of  the  losing  party,  and,  although  such  inquiry  is  in  the 
natare  of  a  new  contest,  it  is  in  effect  a  continuation  of  the  original  case. 

And  in  the  case  of  Glover  v.  .Swarts  (29  L.  D.,  54),  it  is  held  (sylla- 
bus): 

If  the  entryman  fails  to  maintnin  the  continuity  of  his  residence  during  the  pend- 
ency of  a  contest  involving  priority  of  settlement,  his  laches  can  pot  be  cured  by 
the  resumption  of  residence  prior  to  the  institution  of  proceedings  by  the  adverse 
settler  charging  said  default. 

A  leave  of  absence  is  no  protection  against  a  contest  for  abandonment,  where  the 
entry  man,  prior  to  such  leave  has  failed  to  comply  with  the  law.'' 
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The  case  last  cited  presents  many  similarities  to  the  one  under  con- 
sideration. It  is  referred  to  in  your  present  ofSce  decision  as  having 
been  disposed  of  by  your  office  October  8, 1898,  wherein  it  was  held 
that  Swarts,  by  reestablishing  his  residence  before  Glover's  contest  on 
the  charge  of  abandonment,  cared  his  default.  This  ruling,  however, 
was  reversed  on  appeal,  and  jthe  citation  of  Glover  v.  Swarts,  supra^  is 
a  sufficient  answer  to  the  opinions  expressed  in  your  office  decision 
now  being  considered. 

The  cases  just  cited  are  not  in  conflict  with  that  of  Stransky  v.  Shaut 
(on  review,  23  L.  D.,  558),  referred  to  in  Acker's  answer  to  McOalla^s 
appeal;  In  that  case  the  question  of  priority  of  settlement  was  not 
involved.    In  the  case  of  Noble  et  al,  v.  Eoberts,  supray  it  is  held : 

There  is  a  marked  distinction  between  a  contest  founded  on  the  mere  default  of 
an  en  try  man,  and  one  based  upon  prior  settlement  of  a  contestant. 

A  defaulting  entryman  may  cure  his  default  in  good  faith  before  knowledge  or 
notice  of  a  contest^  when  there  are  no  intervening  settlement  rights,  while  a  con- 
testant who  relies  npou  prior  settlement  must  maintain  residence  and  otherwise 
comply  with  the  law  (Rowan  t^.  Kane,  26  L.  D.,  341, 843;  Bates  v.  Bissell,  9  L.  D.,  546, 
551). 

And  in  the  case  of  Glover  r.  Swarts,  supra,  it  is  held  that 

the  same  rule  applies  to  an  entryman  who  makes  the  same  claim  and  whoae  entry  is 
contested  by  one  who  has  established  and  maintained  his  residence  upon  the  land 
and  who  has  asserted  his  rights  in  a  contest. 

Your  oi&ce  decision  is  hereby  reversed  and  Acker's  entry  will  be 
canceled. 


NoETHEBN  Pacific  E.  E.  Co.  et  al.  v.  McGabe. 

Motion  for  review  of  departmental  decision  of  July  14, 1899, 29  L.  D., 
30,  denied  by  Secretary  Hitchcock,  September  30, 1899. 


MINING  CLAIM-AMEXBED  IX>CATION-TITL.E. 

Samuel  H.  Auebbach  et  al. 

The  title  acquired  by  original  location  can  not  be  divested  by  leaving  out  of  the 
certificate  of  amended  location  the  name  of  an  original  locator,  unless  done 
with  the  knowledge  and  consent  of  said  locator. 

A  mineral  entry  made  on  the  joint  application  of  several  partiee,  some  of  which  are 
without  interest  in  part  of  the  land  entered,  may  be  permitted  to  stand,  where 
such  parties  subsequently  acquire  by  proper  conveyances  a  complete  chain  of 
title,  and  make  due  showing  thereof  that  is  satisfactory  as  between  the  appli- 
cants and  the  government. 

Secretary  Hitchcock  to  the  Commissioner  of  tlie  General  Land  Office^  Sep- 
(F.  L.  C.)  tember  30, 1899.  (G.  B.  G.) 

December  18, 19, 20,  and  26, 1895,  F.  H.  Auerbach,  P.  W.  Madsen,  and 
John  P.  Sorensdh  located  the  Auerbach  No.  1,  the  Auerbach  "So.  2,  the 
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Anerbach  No,  3,  the  Auerbach  No.  4,  tbe  Auerbacb  No.  5,  and  the 
Aaerbacb  Fragment  lode  mining  claims,  situated  in  tbe  Camp  Floyd 
mining  district,  Tooele  county,  Utab. 

January  7,  1806,  tbe  said  John  P.  Sorenson  conveyed  bis  interest  in 
said  claims  to  one  Alma  Samnelsoii,  and  on  or  about  September  1, 1896, 
the  said  F.  II.  Auerbacb  died,  leaving  a  will  in  wliicb  Samuel  11.  Auer- 
bach, Gustave  Meyer,  Theodore  Meyer  and  Isadore  Meyer  were  named 
as  the  executors  thereof.  This  will,  which  directed,  among  other  things, 
that  the  real  property  belonging  to  the  decedent's  estate  should  be 
managed  and  controlled  by  his  executors  for  a  period  of  at  least  five 
years  after  liis  death,  and  that  the  net  proceeds  accruing  from  such 
niana<i;en)eut  should  be  annually  divided  among  his  residuary  legatees, 
was  admitted  to  probate  at  Salt  Lake  City,  Utah,  October  10,  1896, 
and  letters  testamentary  w^ere  that  day  issued  to  the  executors  named 
therein. 

December  11,  189(),  Samuel  Auerbach,  Alma  Samuelson  and  P.  W. 
Madsen  located  the  Auerbach  Fraction  No.  1  lode  mining  claim, 
adjoining  the  group  theretofore  located  as  hereinbefore  recited,  and 
December  28, 1896,  the  said  Sanuiel  Auerbach,  the  said  P.  W.  Madsen 
and  the  said  Alma  Samuelson,  describing  themselves  as  present  own- 
ers, made  amended  locations  of  all  of  said  mining  claims,  except  the 
Auerbach  Fraction  No.  1,  for  the  purpose  as  recited  in  the  amended 
notices  of  location  of  more  accurately  and  definitely  describing  the 
locations  of  said  claims,  but  ^'claiming  no  newer  more  ground  and 
taking  nothing  less.'' 

December  17, 1897,  the  receiver's  final  receipt  and  the  register's  final 
certificate  of  entry  were  issued  to,  and  mineral  entry  No.  2310  embrac- 
ing all  of  the  above  named  claims,  was  allowed  in  the  name  of  P.  W. 
Madsen,  Alma  Samuelson  and  Samuel  Auerbach,  and  Samuel  ET. 
Auerbach,  ixustave  Meyer,  Theodore  Meyer  and  Isadore  Meyer,  "  exec- 
utors of  the  estate  of  Frederick  IJ.  Auerbach,  deceased,  as  trustees  for 
and  on  behalf  of  the  heirs  of  Frederick  H.  Auerbach,  deceased." 

F.  H.  Auerbach,  the  locator,  and  Frederick  H.  Auerbach,  the  dece- 
dent, are  one  and  the  same  person,  and  Samuel  Auerba(ih,  the  locator, 
and  Samuel  H.  Auerbach,  the  executor,  are  one  and  the  same  person. 
April  16,  1898,  your  office,  having  the  matter  of  said  entry  under 
consideration,  found  that  it  was  not  shown  that  Samuel  H.  Auerbach 
has  any  interest  in  the  Auerbach  Nos.  1,  2,  3, 4  and  5  and  the  Auerbach 
Fragment,  that  Frederick  II.  Auerbach  had  no  interest  in  the  Auer- 
bach Fraction  No.  1,  and  directed  that  the  name  of  Samuel  II.  Auerbach 
be  stricken  from  the  final  certificate  of  entry  and  held  the  entry  for 
cancellation,  to  the  extent  of  the  Auerbach  Fraction  No.  1. 

June  21, 1898,  upon  an  inquiry  by  counsel  for  the  entryman,  whether 
the  objection  to  issuing  a  patent  for  said  claims  upon  the  final  certifi- 
cate as  issued  would  not  be  removed  in  case  the  executors  of  Frederick 
11.  Auerbach  should  now  deed  to  Samuel  H.  Auerbach  an  interest  in 
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the  Auerbach  claims  1,  2,  3,  4,  5,  and  the  Auerbach  Fragment  claim, 
and,  in  case  P.  W.  Madsen,  Alma  Samuelson  and  Samuel  U.  Auerbach 
should  deed  an  interest  in  the  Auerbach  Fraction  No.  1  to  the  heirs  of 
Frederick  H.  Auerbach,  deceased,  your  office  held  that  the  present 
execution  of  the  deeds  as  suggested  would  not  warrant  a  modilicatioD 
of  your  said  office  decision  of  April  16,  1898. 

The  entrymen  have  appealed  to  the  department. 

At  the  date  of  entry  the  possessory  title  to  the  Auerbach  Fraction 
No.  1  was  in  the  locators  P.  W.  Madsen,  Samuel  Auerbach  aud  Alma 
Samuelson.  At  that  date  John  P.  Sorrenson,  having  been  divested  of 
title  to  the  Auerbach  Nos.  1,  -,  3,  4,  6  and  the  Auerbach  Fragment  by 
his  conveyance  to  Alma  Samuelson,  the  title  to  these  claims  was  iu 
P.  W.  Wadsen,  Alma  Samuelson  and  the  heirs  of  Frederick  H.  Aaerbacb, 
unless  the  amended  locations  of  tliese  claims  gave  Samuel  Auerbach 
an  interest  therein.  These  amended  locations  did  not  so  operate.  The 
certificates  of  amended  locations  do  not  have  the  same  of  F.  H.  Auer- 
bach, one  of  the  original  locators,  but  the  title  acquired  by  original 
location  cannot  be  divested  by  leaving  out  of  the  certificate  of  amended 
location  the  name  of  an  original  locator,  unless  done  with  the  knowl- 
edge aud  consent  of  such  original  locator,  and,  inasmuch  as  at  the  date 
of  the  amended  locations  herein  F.  H.  Auerbach  was  dead  and  did  not 
have  knowledge  of  or  give  his  consent  to  the  amended  locations,  his 
estate  was  not  thereby  divested  of  title.  This  being  so,  Samuel  Aner 
bach  took  nothing  by  these  amended  locations,  for,  if  no  estate  was 
divested  thereby,  none  vested  in  him.  At  the  date  of  entry,  therefore^ 
Samuel  Auerbach  had  no  interest  in  the  Auerbach  Nos.  1,  2, 3,  4, 5  and 
the  Auerbach  Fragment,  and  the  heirs  of  Frederick  H.  Auerbach  had 
no  interest  in  the  Auerbach  Fraction  No.  1,  and  the  entry  as  made  can- 
not stand,  unless  the  necessary  interests  be  granted  by  deed. 

February  25,  1898,  Alma  Samuelson,  for  an  expressed  consideration 
of  one  dollar,  conveyed  by  quitclaim  deed  to  Samuel  il.  Auerbach  an 
undivided  one-ninth  interest  in  the  Auerbach  Nos.  1,  2,  3,  4,  5  and  the 
Auerbach  Fragment  claims,  and  December  12,  1898,  Samuel  H.  Auer- 
bach, for  an  expressed  consideration  of  one  dollar,  conveyed  by  quit 
claim  deed  to  Samuel  H.  Auerbach,  Gustave  Meyer,  Theodore  Meyer 
and  Isadore  Meyer,  executors  of  the  last  will  and  testament  of  Frederick 
H.  Auerbach,  deceased,  an  undivided  one  seventy- second  interest  in  the 
Auerbach  Fraction  No.  1  claim.  These  deeds  have  been  filed  with  the 
record,  and  appear  to  have  been  properly  recorded. 

At  common  law,  and  the  rule  in  the  State  of  Utah  is  not  otherwise, 
an  executor  takes  no  interest  in  the  real  estate  of  his  decedent,  except 
by  force  of  the  provisions  of  the  will,  and  where  a  will  contains  no 
special  provision  on  the  subject,  the  land  of  the  deceased  descends  to 
his  heirs,  and  their  rights  cannot  be  divested  or  impaired  by  the  unau- 
thorized acts  of  the  executor.  Bush  v.  Ware  (15  Pet.,  t)3).  But,  on 
the  other  hand,  the  rule  is  that  executors  may  accept  a  conveyance  to 
them  of  real  property  where  it  is  to  the  best  interest  of  the  estate  to  do 
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SO,  and  it  is  not  perceived  how  the  estate  of  Frederick  Auerbach  woald 
be  injured  by  his  execiitora  accepting  the  deed  to  an  interest  in  the 
Auerbach  Fraction  No.  1  mining  claim,  hereinbefore  referred  to. 

Samuel  U.  Auerbach  and  the  executors  of  the  estate  of  Frederick  U. 
Auerbach,  deceased,  having  by  proper  conveyance  obtained  a  con- 
tinuous and  complete  chain  of  title  from  the  original  locators  of  these 
claims,  and  having  made  a  showing  which  as  between  them  and  the 
government  is  sufficient,  the  objections  to  passing  the  entry  to  patent 
have  been  removed.    (John  C.  Teller,  20  L.  1).,  484.) 

The  decision  appealed  from  is  reversed,  and  the  entry  as  made  will 
be  passed  to  patent,  unless  other  objection  appears. 


C'OLLUSIVK  CONTEST— RELINQUISHMENT. 

Hakel  r.  KiSLiNG,  AND  Heatii  V.  Hakel  et  al. 

A  charge  of  ooHiision  between  a  coutestant  aud  the  eiitryman  presupposes  that  the 
entry  man  in  in  default  as  to  some  requiremeut  of  law,  and  that  the  collusive 
'coutest  is  brought  to  shield  him  from  the  cousequeuces  of  such  default,  by  pre- 
venting an  honest  contest. 

An  entry  made  by  a  contestant,  on  a  relinquishment,  during  the  pendency  of  a 
second  contest  charging  the  disqualiftc<ation  of  the  original  entryman  and  col- 
lusion wiih  tlie  ilrst  contestant,  may  be  permitted  to  stand,  where  it  appears 
that  the  allegations  in  said  contest  are  not  snpported  by  the  evidence. 

Acting  Secretary  Ryan  to  the  CommiftHwner  of  the  General  Land  Office, 
(8.  V.  P.)  October  0,  1899.  (L.  L.  B.) 

January  18,  1S97,  Joseph  F.  Hakel  filed  an  affidavit  of  contest,  alleg- 
ing abandonment,  against  the  homestead  entry  of  John  L.  Kisling, 
made  March  9, 1894,  and  embracing  the  NW.  J  of  Sec.  12,  T.  23  N.,  R. 
9  W.,  Alva,  Oklahoma. 

February  10,  1897,  Jesse  M.  Heath  filed  contest  against  the  same 
entry,  in  which  he  alleged  that  the  entryman  at  the  time  he  made  his 
entry  was  not  a  qualified  entryman,  in  that  he  was  **  neither  the  head 
of  a  family  nor  over  the  age  nor  of  the  ago  of  twenty-one  years,"  and 
that  the  contest  of  Hakel  was  <<  speculative  and  collusive  and  filed  in 
connivance  with  said  entryman,  and  for  the  purpose  of  preventing  a 
bona  fide  contest  upon  the  tract,''  and  that  the  allegation  of  abandon- 
ment in  HakeFs  contest  was  not  true. 

Notices  were  duly  served,  and  the  cases  set  for  hearing  March  30, 
1897.  Before  the  hearing,  however,  to  wit,  on  March  2,  1897,  Hakel 
filed  in  the  local  office  the  relinquishment  of  Kisling,  whereupon  Kis- 
Hng's  entry  was  canceled,  and  Hakel  was  allowed  to  make  entry  of  the 
tract.  Kisling  was  not  present  at  the  hearing,  but  the  attorney  for 
Bakel  also  appeared  for  Kisling,  but  early  in  the  progress  of  the  trial 
announced  his  withdrawal  as  counsel  for  Kisling  and  thenceforth  repre- 
sented only  Hakel,  the  now  entryman  and  first  contestant. 
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The  local  officers  sustained  the  entry  of  Hakel  and  dismissed  Heath's 
contest,  and  by  your  office  decision  of  July  8,  1898,  adhered  to  on 
review,  the  action  of  the  register  and  receiver  was  approved. 

Heath  has  appealed. 

The  testimony  introduced  in  support  of  Heath's  contest  was  directed 
exclusively  to  showing  that  Hakel's  contest  was  made  in  collusion  with 
the  defendant,  Kisling,  and  that  the  allegation  of  abandonment  in  the 
contest  of  liakel  was  not  true. 

The  evidence  tends  very  strongly  to  show  that  HakePs  contest  was 
brought  by  consent  of  the  entryman,  but  there  is  an  entire  failure  of 
evidence  showing  or  tending  to  show  that  he  was  disqualified  by  reason 
of  minority,  as  alleged  in  the  contest  of  Heath,  and  the  clear  prepon- 
derance of  the  evidence  is  to  the  efiect  that  he  had  not  abandoned  his 
entry  at  the  date  of  Hakel's  contest,  as  therein  alleged. 

Tliere  is  therefore  nothing  in  the  record  to  show  that  at  date  of  either 
contest  or  at  date  of  hearing  the  entry  of  Kisling  was  assailable  for  any 
cause. 

The  charge  of  collusion  between  a  contestant  and  the  contested  entry- 
man  presupposes  that  the  entryman  is  in  default  as  to  some  require- 
ment of  law,  and  that  the  collusive  contest  is  brought  to  shield  him  from 
the  consequences  of  such  default  by  preventing  an  honest  contest. 

Heath  having  failed  to  show  any  default  upon  the  part  of  the  entry- 
man,  his  contest  must  fail. 

The  relinquishment  of  Kisling  having  been  made  when  he  was  not 
chargeable  with  any  failure  to  comply  with  the  homestead  law,  the  entry 
of  Hakel,  though  improperly  allowed  pending  the  contest  of  Heath,  wUl 
be  allowed  to  remain  intact,  it  appearing  from  the  record  that  Heath's 
contest  allegation  against  the  entry  of  Kisling  was  without  foundation, 
or,  at  least,  was  not  sustained  by  the  evidence. 

The  decision  appealed  from,  in  so  far  as  it  dismisses  the  contest  of 
Heath  and  allowed  the  entry  of  Hakel  to  await  compliance  with  the 
homestead  law,  is  affirmed. 


TIMBEK   LAND  PURCHASE— SECOND  ENTRY, 

JOSIE   QUINN. 

An  entry  for  timber  land  under  the  act  of  Jnne  3,  1878,  exhausts  the  right  of  pur- 
chase under  said  act,  though  said  entry  is  made  for  less  than  one  hundred  and 
sixty  acres. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(F.  L.  C.)  October  9y  1899.  (G.  O.  B.) 

Josie  Quinn  has  appealed  from  your  office  decision  of  June  21, 1898, 
which  affirms  the  action  of  the  register  and  receiver  rejecting  her  appli- 
cation to  make  entry  for  the  NE.  J  of  the  SE.  \  of  Sec.  21,  T.  60  I^T.,  B. 
6  W.,  Duluth,  Minnesota,  under  the  act  of  June  3,  1878  (20  Stat.,  89), 
entitled,  "An  act  for  the  sale  of  timber  lands,"  etc. 
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Her  application  was  rejected  becaase  she  had,  on  December  7,  1897, 
made  au  entry  under  the  same  act  of  the  SW.  ^  of  the  SW.  J  of  Sec.  9, 
T.  60  N.,  R.  20  W.,  same  land  district. 

The  first  sertion  of  the  timber  and  stone  act,  above  cited,  provides 
that  the  hinds  therein  described  and  desif^nated  may  besohl  to  citizens, 
etc.,  "in  quantities  not  exceeding  one  hundred  and  sixty  acres." 

Appellant  contends  that  the  purpose  of  the  timber  and  stone  act  was 
to  allow  all  citizens  to  purchase  one  hundred  and  sixty  acres  of  the 
land  subject  to  entry  under  the  provisicms  of  the  act  and  that  it  was 
not  the  intention  of  Congress  to  restrict  ])ersons  to  one  application  or 
entry  if  such  ait  entry  covered  a  loss  area  than  the  maximum  quantity 
which  the  act  permits  one  person  to  purchase. 

The  second  section  of  said  act  requires  the  applicant  to  make  oath 
that  he  "has  made  no  other  application  under  this  act,''  and  the  circu- 
lar of  instructions  issued  in  pursuance  of  said  act  provides  that  "one 
entry  or  filing  only  can  be  allowed  any  person  or  association  of  person s.'^ 
(Gen.  Cir.  1895,  p.  44.) 

While  the  act  permits  a  qualilied  person  to  enter  "not  exceeding  one 
hundred  and  sixty  acres,"  yet  if  an  entry  is  made  for  a  quantity  of 
land  le88  than  the  maximum  area  allowed,  the  right  to  make  a  further 
entry  is  exhausted,  as  shown  by  the  plain  provisions  of  the  second 
section  of  said  act. 

The  decision  appealed  from  is  allirmed. 


RIGHT  OF  WAY— SECTIONS  «.3;J0  AND  '^;J40,  R.  S. 

Santa  Fe  Pacific  R.  K.  Co. 

Sections  2339  aud  23-10,  R  8.,  make  no  provision  for  the  liting  and  approval  of  maps 

showing  the  location  of  reservoir  sites  and  pipe  lines. 

Acting  Secretary  Ryan  to  the  CommisHioner  of  the  General  Land  Offie^f 
(F.  L.  C.)  October  9, 1899.  (F.  W*  0.) 

The  Santa  Fe  Paeiflc  Railroad  Company  has  appealed  from  your 
office  decision  of  Decembers,  18i)8,  declining  to  submit  for  the  approval 
of  this  Department  the  applications  tiled  by  said  company,  under  sec- 
tions 2339  and  2340  of  the  United  States  Revised  Statutes,  for  reservoir 
sites  and  right  of  way  for  pipe  lines  therefroui,  as  shown  upon  maps 
filed  by  said  company. 

Said  sections  x>rovide : 

Skc.  2339.  Whenever,  by  priority  of  ])os8e88ioii,  rights  to  the  ii8o  of  water  formin- 
'^^%i  agricnltnral,  manufacturing,  or  other  purposes,  have  vested  and  acorued,  and  the 
same  are  recognized  and  acknowledt^od  by  the  local  ouHtomSy  laws,  and  the  decisions 
of  courts,  the  pOHHesHors  and  owners  of  such  vested  rights  shall  be  maintained  and 
protoctwl  in  the  same;  and  the  right  of  way  for  the  construction  of  ditches  and 
canals  for  the  purposes  herein  specitied  is  acknowledged  and  continued;  but  when- 
ever any  person,  in  the  construction  of  any  ditch  or  canal,  injures  or  damages  the 
po»e«wion  of  any  settler  on  the  public  domain,  the  party  committing  such  injury  f^ 
damage  shall  be  liable  to  the  party  injured  for  such  injury  or  damage. 
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Skc.  2340.  All  patents  granted,  or  pre-empt  ion  or  hoiuesteatls  allowed,  shall  be 
subject  to  any  vested  and  accrued  water  ri^i^bts,  or  rights  to  ditcbes  and  reservoiis 
used  in  connection  with  sucb  water  rights,  as  may  have  been  acquired  nndcror 
recognized  by  the  preceding  section. 

It  would  seem  that  these  sections  make  no  provision  for  the  filing 
and  approval  of  maps  of  location,  and  as  it  appears  that  the  reservoirs 
and  pipe  lines  have  been  actually  constructed,  the  rights  of  the  com- 
pany under  the  sections  is  not  dependent  upon  approval  by  this  Depart- 
ment of  maps  of  location  showing  the  same. 

In  the  appeal  and  the  argument  filed  in  support  thereof  it  seems  that 
the  company  has  abandoned  its  claim  for  approval  of  its  maps  under 
the  sections  of  the  Revised  Statutes  before  quoted,  and  is  now  urging 
that  the  maps  should  be  approved  under  the  provisions  of  the  act  of 
May  11,  1898  (30  Stat.,  40^).  It  is  stated  in  the  brief  filed  on  the  part 
of  the  conipany — 

that  sections  2339  and  2340  of  the  Revised  Statutes  of  the  United  Statea  are  not  acts 
granting  any  rights,  but  are  acts  confirmatory  of  rights  that  may  be  acquired  under 
local  customs,  usages,  decisions  of  the  courts,  or  law,  while  the  act  of  1898  is  a 
direct  grant  from  the  United  States  of  the  rights  applied  for  ...  .  ;  that  under 
the  act  of  1898,  heretofore  referred  to,  tliis  Department  should  approve  and  authorize 
by  such  approval  the  acquisition  of  these  reservoirs,  and  the  conduct  of  water  there- 
from over  government  lands  to  the  road  of  the  railroad. 

After  review  of  the  matter  it  is  held  no  error  was  committed  by  your 
office  in  refusing  to  submit  these  maps  for  approval  under  sections  2339 
and  2340  Bevised  Statutes,  as  an  approval  under  said  sections  is  not 
required,  nor  would  it  be  warranted. 

The  question  raised  by  the  appeal  as  to  whether  approval  of  these 
maps  can  be  given  under  the  act  of  May  11,  1898,  has  not  been  con- 
sidered by  your  office,  and  the  matter  is  herewith  returned,  without 
expression  of  opinion  thereon,  for  your  further  consideration  and  action. 


TIMHEU  CULTUHK  ENTIIY— Ca'LTIVATIOK— COMMUTATIOX. 

Joseph  Kelly. 

A  timber  culture  entrymau  who  submits  final  proof  within  the  statutory  life  of  his 
entry  is  entitled  to  credit  for  each  year  of  actual  cultivation,  if  eight  years  of 
cultivation  are  shown. 

The  right  to  commute  a  timber  culture  entry  under  the  act  of  March  3, 1891,  can  be 
exercised  at  any  time  within  the  life  of  the  entry  by  one  who  can  show  that  he 
has  complied  with  the  timber  culture  law  for  the  four  years  pi*eceding  the  appli- 
cation to  commute. 

Acting  Secretary  Byan  to  the  Commissioner  of  the  Oeneral  Land  Office, 
(S.  V.  P.)  October  9, 1899.  (A.  S.  T.) 

On  July  27, 1888,  Patrick  Kelly  made  timber  culture  entry.  No.  3056, 
for  the  N  W.  J  of  Sec.  32,  T.  101  N.,  R.  08  W.,  Devil's  Lake,  North  Dakota, 
land  district. 
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On  September  1, 1898, 0.  A.  Louusberry,  special  agent,  reported  that 
be  bad  made  apersoual  examination  of  said  tract  and  found  no  improve- 
ments, and  that  no  trees,  seeds  or  cuttings  had  ever  been  planted 
thereon,  and  thereupon  on  September  28, 1898,  you  held  said  entry  for 
cancellation. 

On  December  16, 1898,  Joseph  Kelly  filed  in  the  local  oflBce  at  Devil's 
Lake  applications  for  hearing  in'  this  and  three  other  similar  timber 
culture  entries,  all  signed  by  Joseph  Kelly.  These  applications  were 
duly  transmitted  to  your  office  where,  on  February  16, 1899,  they  were 
rejected  "for  ambiguity'^  and  the  local  officers  were  directed  to  notify 
the  parties  that  they  would  be  allowed  fifteen  days  additional  in  which 
to  file  proper  applications. 

On  March  15,  1899,  Joseph  Kelly  filed  in  the  local  office  his  applica* 
tion  for  a  hearing,  supported  by  his  affidavit  wherein  he  alleges  that — 

deponent  expects  to  be  able  to  prove  that  ten  acres  of  said  land  was  broken  in  1889; 
that  said  ten  acres  was  cnltivated  in  1890  and  1891 ;  that  in  1891  said  ten  acres  was 
planted  to  tree  seeds;  that  owing  to  extremely  dry  seasons  no  further  cultivation  of 
said  tract  for  the  reason  that  the  same  was  deemed  nseless^  until  the  ye&T  1897,  when 
all  of  said  ten  acres  was  again  cultivated  thoroughly,  and  in  the  spring  of  the  year 
1898,  said  ten  acres  was  planted  to  box  elder  tree  seeds  in  a  proper  and  workmanlike 
manner;  that  said  planting  was  done  in  the  spring  of  1898,  long  prior  to  the  making 
of  the  Commissioner's  order  in  the  matter,  and  long  prior  to  any  notice  had  by 
deponent  that  any  steps  were  being  taken  for  the  cancellation  of  said  entry;  thart 
said  entryman,  Patrick  Kelly,  died  on  or  about  the  6th  day  of  July,  1894,  and  that 
dep6nent  is  one  of  his  heirs;  that  the  other  heirs  of  said  Patrick  Kelly,  deceased, 
are  Dennis  Kelly,  Patrick  Kelly,  John  Kelly,  and  Mary  Considine. 

This  application  was  duly  transmitted  to  your  office,  where,  on  May 
8, 1899,  a  decision  was  rendered  rejecting  the  application  for  a  hearing, 
and  from  that  decision  the  applicant  has  appealed  to  this  Department. 

It  appears  from  said  affidavit  that  from  1891  to  1897,  the  entryman 
and  his  heirs  wholly  failed  to  comply  with  the  requirements  of  the  law 
in  the  matter  of  cultivation  of  the  land  and  planting  and  cultivating 
trees,  se^ls  and  cuttings. 

It  is  provided  by  the  act  of  Congress,  approved  March  3,  1893  (27 
Stat.,  593),  that  when  trees,  seeds  or  cuttings  were  in  good  faith  planted 
as  required  by  law,  and  the  land  cultivated  as  required  by  law,  final 
proof  may  be  made  without  regard  to  the  number  of  trees  then  grow- 
ing on  the  land,  but  this  is  allowed  only  when  the  requirements  of 
the  law  have  been,  in  good  faith,  complied  with  by  the  entryman  in 
the  planting  and  cultivation  of  trees,  seeds  and  cuttings,  and  in  the 
cultivation  of  the  land.  In  other  words,  if  the  entryman  has  done  the 
things  required  by  the  law,  he  shall  not  forfeit  his  entry  because,  owing 
to  drought  or  other  causes,  the  trees  planted  may  not  grow. 

In  the  case  at  bar  it  is  not  pretended  that  the  law  was  complied  with 
from  1891  to  1897.  The  entryman,  Patrick  Kelly,  died  July  6,  1894, 
and  the  applicant  is  one  of  his  heirs,  and  as  such  entitled  to  take  the 
place  of  the  entryman  in  the  performance  of  the  duties  required  of  him 
by  law  and  to  the  benefits  accruing  to  him  under  the  law.     He  swears 


216  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

that  in  1897  he  cured  whatever  default  had  then  accrued,  by  cultivating 
the  laud,  and  in  1898  planted  ten  acres  of  the  land  to  tree  seeds. 
In  the  case  of  Gahan  v,  Garrett  (1  L.  D.,  137),  it  is  held  that — 

In  a  timber  culture  entry  there  is  no  restriction  upon  an  entryman  as  to  the  time 
when  the  work  must  be  done,  provided  it  is  done  within  the  required  limit. 

If  the  statements  contained  in  said  affidavit  be  true,  the  applicant 
may  yet  comply  with  the  law  by  doing  the  necessary  work  within  the 
required  limit,  and  in  tbat  case  would  be  eutitled  to  make  his  final 
proof  and  receive  patent  for  the  land. 

This  entry  was  made  on  July  27, 1888.  Final  proof  could  not  be  made 
till  the  expiration  of  eight  years  from  date  of  entry  and  may  be  made 
at  any  time  within  five  years  thereafter,  thus  allowing  thirteen  years 
from  date  of  entry,  which,  in  this  case,  extends  to  July  27, 1901. 

The  applicant  alleges  that  ten  acres  of  land  were  broken  in  1889, 
cultivated  in  1890  and  1891,  and  again  in  1897  and  1898,  making  in  all 
five  years  of  cultivation  up  to  and  including  1898,  and  if  he  shall  con- 
tinue the  cultivation  during  the  years  1899, 1900  and  1901  he  will  have 
cultivated  it  eight  years  by  the  time  when  he  will  be  required  to  make 
final  proof. 

By  the  act  of  Congress  approved  March  3, 1891  (26  Stat.,  1095),  it  is 
provided — 

That  in  coni]>uting  the  period  of  cultivation,  the  time  shall  run  from  the  date  of 
the  entry,  if  the  necessary  act8  of  cultivation  were  performed  witbiu  the  proper 
time. 

And  provided  further,  That  the  preparation  of  the  land  and  the  planting  of  trees 
shall  he  construed  as  acts  of  cultivation,  and  the  time  authorized  to  he  so  employed 
and  actually  employed  shall  be  computed  as  a  part  of  the  eigbt  years  of  cultivation 
hy  statute. 

Provided,  That  any  person  who  has  made  entry  of  any  public  lauds  of  the  United 
States  under  the  timber  culture  laws,  and  who  has  for  a  period  of  four  years  iu  ^locid 
faith  complied  with  the  provisions  of  said  laws,  and  who  is  an  actual  boa n  fide  resi- 
dent of  the  State  or  Territory  iu  which  said  land  is  located,  shall  be  entitled  to  make 
final  proof  thereto  and  acquire  title  to  the  same,  by  the  payment  of  one  dollar  and 
tweuty-five  cents  per  acre  for  such  tract  under  such  rules  and  regulations  as  sball 
be  prescribed  by  the  Secretary  of  the  Interior. 

Under  the  provisions  of  said  act  if  the  applicant  in  good  faith  com- 
plied with  the  law  iu  1897  and  1898,  and  shall  continue  such  compliance 
during  the  years  1899  and  1900,  he  will  then  be  entitled  to  commute 
said  entry,  regardless  of  the  alleged  cultivation  prior  to  1897. 

Your  said  decision  rejecting  said  applicalion  for  a  hearing,  and  hold- 
ing said  entry  for  cancellation  is  therefore  reversed,  and  you  are  directed 
to  cause  a  hearing  upon  the  said  allegations  of  the  apx^licant. 


ADJOINING  FAHM  ENTRY-ADDITION  A  I.  HOMESTEAD. 

Thomas  N.  Upton. 

The  statute  authorizing  an  adjoining  farm  entry  does  not  provide  for  the  privilege 
where  the  applicant  has  theretofore  exercised  thu  homestead  right,  though  for 
a  less  amount  than  one  hundred  and  sixty  acres. 
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Residence  on  the  land  entered,  is  required  in  case  of  an  additional  homestead  entry, 

made  under  section  6,  act  of  March  2,  1889. 
An  additional  homestead  entr}'  under  section  5,  act  of  March  2, 1889,  can  only  be 

ma<le  of  land  contiguous  to  the  tract  embraced  within  the  original  entry. 

Acting  tSecretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(F.  L.  C.)  October  10^  1899.  (H*.  G.) 

Thomas  N.  Upton  appeals  from  the  decision  of  your  oflBce  of  October 
19,  1897,  directing  that  his  homestead  entry  made  April  2, 1800,  for  the 
NW.  J  of  SE.  \  of  sec.  25,  T.  22  N.,  R.  12  W.,  in  the  Springfied,  Missouri, 
land  district,  should  be  held  for  cancellation. 

The  appellant  represents  that  the  application  was  made  as  adjoining 
farm  homestead  entry  to  a  contiguous  tract,  viz:  the  X.  J  of  the  SW.  J 
of  tlie  same  section,  which  was  owned  by  him  at  the  time  of  his  said 
entry,  and  upon  which  adjoining  tract  he  then  resided,  and  that  he 
continued  his  settlement  on  the  adjoining  tract,  made  use  of  the  land 
covered  by  such  entry  as  part  of  his  orignal  farm,  and  made  valuable 
improvements  thereon  as  stated  in  the  final  proof,  and  that  he,  being 
ignorant  of  the  law,  was  misled  by  the  local  officers  who  permitted  his 
EUiid  entry  and  received  his  final  proof,  which  was  made  and  submitted 
in  June,  1890,  and  approved  by  the  local  officers. 

It  appears  that  the  appellant  made  the  entry,  both  as  an  adjoining 
farm  entry  to  the  N.  J  of  SW.  J  of  said  Sec.  25,  and  as  an  additional 
entry  under  section  6  of  the  act  of  March  2,  1889  (25  Stat.,  834),  to  his 
final  homestead  entry,  for  which  he  received  the  receiver's  final  receipt 
or  certificate  September  22, 1887,  for  the  S.  J  of  S  W.  I  of  Sec.  24,  T.  22  N., 
R.  12  W. 

Tliere  is  a  marked  distinction  between  adjoining  farm  homestead 
entries  permitted  by  section  2289  of  the  Revised  Statutes,  as  amended 
by  section  five  of  the  act  of  March  3, 1891  (20  Stat.,  1095),  and  additional 
entries  under  the  act  of  March  2,  1889.  Attention  is  called  to  the  dif- 
ference between  these  forms  of  entry  in  the  circular  of  your  office  of 
October  30,  1805,  pp.  21,  28.  This  distinction  was  evidently  not  borne 
iu  mind  by  the  local  officers  when  the  entry  under  consideration  was 
made  and  when  final  proof  was  submitted  thereon,  as  it  appears  that 
the  application  and  the  entry  thereunder  were  treated  as  an  adjoining 
farm  entry  and  also  as  an  additional  entry  under  section  0  of  the  act  of 
March  2, 1889. 

The  entry  was  not  properly  made  as  an  adjoining  farm  eittry,  as  that 
right  can  not  be  allowed  where  the  homestead  right  has  once  been 
exercised,  though  for  a  less  amount  than  one  hundred  and  sixty  acres. 
(Harvey  v.  Black,  21  L.  D.,  22.)  ^'either  can  the  entry  be  permitted  to 
stand  under  section  six  of  the  act  of  March  2, 1889,  because  under  that 
section,  the  entryman  must  reside  upon  the  tract  covered  by  the  addi- 
tional entry  (Charles  Boos,  28  L.  D.,  555).  The  entryman  admits  that 
he  has  not  resided  upon  the  tract  in  question,  but  has  resided  upon  a 
tract  contiguous  thereto.  Under  section  five  of  the  act  last  mentioned, 
he  can  not  obtain  any  relief,  as  under  that  section,  the  tract  for  which 
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additional  entry  is  made  must  be  contiguous  to  the  tract  covered  by  the 
original  entry,  whereas,  it  is  shown  to  be  half  a  mile  distant. 

Your  office  held  that  the  entry  must  be  canceled  because  there  is  no 
provision  of  law  under  which  an  additional  entry  may  be  made  as  an 
adjoining  farm,  but  directed  that  the  entryman  be  advised  that  in  the 
event  of  the  cancellation  of  the  entry,  he  may,  if  qualified,  make  another 
entry  nnder  section  5  or  section  6  of  the  said  act  of  March  2, 1889. 

The  entry  could  not  be  made  either  as  an  adjoining  farm  homestead 
entry,  or  as  an  additional  entry,  under  the  facts  as  presented  by  the 
record,  and  tbe  entry  must,  therefore,  be  canceled. 

RAILROAD  INDEMNITY  SELECTION— APPLICATION-SETTLEMENT.' 

O'Brien  v.  Ohamberlin. 

The  departmental  order  of  May  22,  1891,  12  L.  D.,  541,  restoring  to  settlement  and 
entry,  ^Mu  accordance  witH  tbe  rules  established  in  similar  oases,"  certain  lands 
withdrawn  for  railroad  indemnity  purposes,  referred  to  the  "rules"  oont^ined 
in  the  special  circnlar  of  September  6,  1887,  6  L.  D.,  131,  governing  tbe.  restora- 
tion of  railroad  indemnity  lands. 

Under  tlie  provisions  of  tbe  special  circular  of  1887,  an  applicant  for  the  right  of 
entry,  who  attacks  the  validity  of  a  prior  indemnity  selection,  is  entitled  to  the 
allowance  of  his  application,  if  the  company,  after  due  notice,  fails  to  respond, 
and  such  allowance  of  necessity  works  an  avoidance  of  the  selection. 

On  the  allowance  of  such  entry  it  is  incumbent  upon  one  claiming  an  adverse  settle- 
ment right,  by  reason  of  residence  on  the  land,  to  assert  such  right  within  three 
months  thereafter. 

A  settlement  on  public  land  must  be  followed,  within  a  reasonable  time,  by  actual 
residence,  in  order  to  give  the  claimant  any  rights  thereunder. 

Acting  Secretary  Ryan  to  the  Commissioner  of  tlie  General  Land  Office^ 
(F.  L.  C.)  October  10,  1899.  (F.  W.  0.) 

Myron  E.  Chamberlin  has  appealed  from  your  office  decision  of  May 
13, 1898,  holding  his  homestead  entry  covering  the  N.  ^  of  the  S  W.  J 
and  the  SW.  J  of  the  SW.  J  of  Sec.  17,  T.  123  N.,  R.  44  W.,  Marshall 
land  district,  Minnesota,  "subject  to  the  prior  right  of  Annie  O'Brien." 

This  tract  is  within  the  indemnity  limits  of  the  grant  for  the  St.  Paul, 
Minneapolis  and  Manitoba  Railway  Company  opposite  its  main  line 
and  is  included  in  list  of  selections  filed  October  13,  1883.  A  second 
selection  was  filed  by  said  company  on  July  23,  1891,  in  which  the  loss 
assigned  as  a  basis  for  this  selection  is  along  what  is  known  as  the  St. 
Vincent  Extension  of  said  lino  of  road. 

On  January  9,  1895,  Chamberlin  tendered  a  homestead  application 
for  this  land,  the  same  being  accompanied  by  an  attack  upon  the  com- 
])any's  selection,  it  being  alleged  that  said  selection  was  invalid  and 
therefore  no  bar  to  the  allowance  of  an  entry. 

The  company  was  duly  advivsed  of  the  showing  made,  to  which  it 
made  no  response,  and  on  March  28,  1896,  Chamberlin  was  i)ermitted 
to  complete  homestead  entry  of  the  land. 

On  June  20th  following  Annie  O'Brien  tendered  a  homestead  appli- 
cation for  this  land,  which  was  rejected  for  conflict  with  the  previously 
allowed   entry  by  Chamberlin  and  also  on   account  of  the  railroad 
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selection,  from  which  rejection  she  appealed,  and  in  her  appeal  alleged 
settlement  upon  the  land  long  prior  to  the  allowance  of  Chamberlin's 
entry  and  that  she  had  improvements  upon  the  land  of  considerable 
value. 

On  July  lOth  following  your  office  held  for  cancellation  a  list  of 
selections  by  the  railroad  company,  which  list  included  the  tract  in 
question,  because  the  basis  assigned  was  not  sufficient;  from  which 
action  the  company  failed  to  appeal  and  its  selection  was  formally  can- 
celed by  your  office  October  23,  1896. 

No  action  was  taken  upon  the  appeal  by  O'Brien  from  the  rejection 
of  her  application  until,  by  your  office  letter  of  April  6, 1897,  a  hearing 
was  directed,  after  due  notice  to  Ghamberlin  <Hhat  the  conflicting 
claimants  may  show  by  competent  testimony  which  has  the  suiierior 
right  to  the  land." 

Acting  under  said  order,  the  local  officers  set  the  hearing  for  May  29, 
1897,  the  testimony  to  be  taken  before  the  clerk  of  the  district  court  of 
Bigstone  county  on  May  25,  1897.  On  the  last-mentioned  date  the 
taking  of  the  testimony  was  by  agreement  continued  until  June  15, 
1897,  when  both  parties  appeared  and  introduced  testimony  in  support 
of  their  respective  claims. 

Upon  the  record  made  at  said  hearing  tlie  local  officers  found  that 
Annie  O'Brien  was  under  twenty-one  years  of  age  at  the  time  of  the 
presentation  of  her  application  on  June  29, 1896.  Further,  that  Cham- 
berlin's  entry  was  mace  in  good  faith  and  that  he  had  made  an  honest 
endeavor  to  comply  with  the  requirements  of  law  from  the  date  of  his 
entry  to  the  time  of  contest.  They  therefore  recommended  that  the 
rejection  of  Annie  O'Brien's  application  be  adhered  to  and  tliat  the 
entry  of  Ghamberlin  be  held  intact. 

Upon  appeal,  your  office  decision  of  May  13,  1898,  reversed  the  local 
officers,  finding  upoil  the  record  that  Annie  O'Brien  was  duly  qualified 
to  make  entry  at  the  time  of  the  presentation  of  her  ai)plication ;  that 
it  was  incumbent  upon  Ghamberlin  to  show  compliance  with  law  after 
the  allowance  of  his  entry,  which  he  had  failed  to  do ;  and  therefore  held 
his  entry  subject  to  the  prior  right  of  Annie  O'Brien.  From  said 
decision  Ghamberlin  has  appealed  to  this  Department. 

In  the  appeal  it  is  urged  that  Chamberlin's  entry  was  properly  allowed 
under  the  circular  of  September  6,  1887  (6  L.  L.,  131);  that  its  allow- 
ance in  effect  worked  a  cancellation  of  the  railroad  selection ;  that  it 
Annie  O'Brien  had  at  that  time  any  prior  right  by  reason  of  settlement 
upon  the  land,  in  order  to  protect  herself  under  such  settlement  it  was 
incumbent  upon  her  to  tender  her  application  within  three  months 
thereafter,  which  she  failed  to  do.  Further,  that  she  had  no  such  claim 
to  the  land  at  the  time  of  the  allowance  of  Ghamberlin's  entry,  by  rea- 
son of  alleged  prior  settlement,  as  would  bar  the  allowance  of  Cham- 
berlin's entry,  never  having  taken  up  a  residence  upon  the  land,  and 
the  rejection  of  her  a])p1ication  by  the  local  officers  was  therefore 
proper. 
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In  the  answer  filed  to  the  appeal  it  is  urged  that  the  circular  of  Sep- 
tember i)j  1887,  svpra,  had  no  application  to  the  lands  within  the  limits 
of  the  grant  under  consideration,  the  same  being  included  in  a  legisla- 
tive withdrawal  at  the  time  of  the  issue  of  said  circular,  and  that  it 
was  not  incumbent  upon  Annie  O'Brien  to  present  her  application 
until  after  the  formal  cancellation  of  the  railroad  selection,  October 
23, 1800. 

While  it  is  true  that  this  land  was  included  within  a  legislative  with- 
drawal at  the  time  of  the  issue  of  the  circular  of  September  6,  1887, 
yet  such  withdrawal  was  subsequently  revoked  by  departmental  order 
May  22,  1891  (12  L.  D.,  541),  and  by  the  terms  of  that  order  the  lands 
were  restored  to  settlement  and  entry  "in  accordance  with  the  rules 
heretofore  established  in  similar  cases."  The  rules  "established  in 
similar  cases''  must  have  had  reference  to  the  circular  of  September  6, 
1887,  being  the  special  circular  governing  the  restoration  of  railroad 
indemnity  lands.  By  the  terms  of  said  circular  it  was  provided  as 
follows : 

AH  to  lands  covered  by  unapproved  selections,  applications  to  make  filings  and 
entries  thereon  may  be  received,  noted,  and  held  subject  to  the  claim  of  the  com- 
pany, of  which  claiui  the  applicant  must  be  distinctly  informed  and  memoranda 
thereof  entered  upon  his  papers.  ^ 

Whenever  such  application  to  file  or  enter  is  presented,  alle<>ing  upon  sufficient 
pHma  facie  showing  that  the  land  is  not  from  any  cause  subject  to  the  company'^ 
right  of  selection,  notice  thereof  will  be  given  to  the  proper  representative  of  the 
company,  which  will  be  allowed  thirty  days  after  service  of  said  notice  within 
which  to  present  objections  to  the  allowance  of  said  tiling  or  entry. 

Should  the  company  fail  to  respond  or  show  cause  before  the  district  land  officers 
why  the  application  should  not  be  allowed,  said  application  for  filing  or  entry  will 
bo  admitted,  and  the  selecticm  held  for  cancellation;  but  should  the  company  appear 
and  show  cause,  an  investigation  will  be  ordered  under  the  rules  .T)f  practice  to  deter- 
mine whether  said  land  is  subject  to  the  right  of  the  company  to  make  selection  of 
the  same  whi<;h  will  be  determined  by  the  register  and  receiver,  subject  to  the  right 
of  appeal  in  either  party. 

In  the  case  of  Olson  v.  Welch  (28  L.  D.,  431),  it  was  held : 

No  rights  are  secured  by  an  appeal  Ironi  the  rejection  of  an  application  to  enter 
lands  embraced  within  a  railroad  indemnity  selection,  made  in  accordance  with  the 
rulings  then  in  force,  where  said  application  is  not  caccompanied  by  any  attack  upon 
the  validity  of  the  pending  selection. 

The  right  of  one  who  is  residing  on  a  tract  of  land  embraced  within  a  railroad 
indemnity  selection  at  the  date  of  the  cancellation  thereof,  and  thereafter  applies 
within  three  months  of  such  cancellation  to  make  entry,  is  superior  to  any  adverse 
claim  made  after  said  cancellation.     (Syllabus.) 

In  that  case,  as  will  be  seen,  the  application  tendered  for  the  land 
while  embraced  within  the  railroad  indemnity  selection  was  not  accom- 
panied by  an  attack  upon  the  validity  of  the  pending  selection.  In  the 
present  case,  as  before  stated,  the  application  was  accompanied  by  a 
prima  facie  showing  that  the  selection  of  record  was  invalid,  and  in 
accordance  with  tlie  terms  of  the  circular  due  notice  was  given  the  com- 
l)any,  and  it  failed  to  respond  or  sbow  cause  why  Chamberlin's  ai)pli- 
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catiou  should  not  be  allowed.    Said  application  was  therefore  admitted, 
and  of  necessity  worked  an  avoidance  of  the  railroad  selection. 

Had  O'Brien  been  a  resident  upon  the  tract  at  the  time  of  the  allow- 
ance of  Chamberlin's  entry,  it  would  therefore  have  been  incumbent 
ui)on  her,  in  order  to  protect  any  rights  gained  by  reason  of  such  resi- 
dence, to  take  appropriate  action  to  protect  sucli  rights  within  three 
months  after  the  allowance  of  Chamberlin's  entry.  This  she  failed  to 
do,  as  her  application  was  not  presented  until  June  29, 189G. 

From  an  examination  of  the  record  made  at  the  hearing,  her  alleged 
claim  antedating  the  allowance  of  Chamberlin's  entry  is  not  supported. 
William  O'Brien,  the  father  of  the  present  claimant,  owns  adjoining 
land,  and  within  his  fence  was  included  a  portion  of  the  tract  here  in 
question.  This  fence  was  placed  upon  the  land  a  number  of  years  prior 
to  189G,  and  a  good  portion  of  the  land  in  dispute  had  been  during  this 
period  cutivated  by  the  O'Brien  family.  It  is  clear  that  the  O'Briens 
were  seeking  to  hold  this  land  until  title  might  be  acquired  in  some 
way,  it  being  alleged  that  it  was  the  intention  to  hold  it  until  Annie 
O'Brien,  the  present  claimant,  might  be  permitted  to  make  entry  thereof 
under  the  settlement  laws.  As  to  whether  she  became  of  age  in  July, 
1896,  there  is  much  doubt  from  the  record  as  made.  In  1895  her  father 
transferred  to  her  the  improvements  previously  made  upon  this  tract, 
and  during  1895  a  small  shanty  was  moved  upon  this  laud.  No  pretense 
of  residence  within  this  shanty  is  alleged  its  only  purpose  being  admit- 
tedly to  keep  others  from  going  upon  and  initiating  claim  to  the  land. 

At  the  time  of  the  tender  of  her  homestead  application  in  June,  1896, 
the  claim  of  Annie  O'Brien  to  this  land  was  based  solely  upon  the 
transfer  to  her  of  improvements  placed  thereon  by  her  father  and 
brothers.  Even  after  the  tender  of  her  application  to  enter  she  made 
no  pretense  of  establishing  residence  up<m  the  land  until  after  the  order 
issued  by  your  office  for  a  hearing.  Said  order  was  predicated,  as  before 
stated,  upon  her  appeal  from  the  rejection  of  her  application  tendered 
June  29,  1896. 

It  has  been  repeatedly  ruled  by  this  Department  that  a  settlement 
upon  public  land  must  be  followed  within  a  reasonable  time  by  actual 
residence  in  order  to  create  in  the  claimant  any  rights  thereunder;  so 
that  if  it  be  admitted  that  Annie  O'Brien  was  at  the  time  of  her  alleged 
purchase  of  the  im]>rovement8  placed  upon  this  land  by  her  father,  duly 
qualified,  and  that  by  such  purchase  she  initiated  a  right  to  the  land, 
it  must  be  held,  in  the  presence  of  the  adverse  claim,  that  such  right 
was  waived  or  lost  by  her  failure  to  take  up  a  residence  upon  the  land 
within  a  reasonable  time  thereafter.  It  therefore  follows  that  the  rejec- 
tion of  her  application  by  the  local  officers  was  proper.  Uastings,  etc., 
V.  Grinden.    (27  L.  D.,  137.) 

In  your  office  decision  it  was  held,  as  before  stated,  that  it  was 
incumbent  upon  Chamberlin  to  show  compliance  with  the  law  after  the 
allow  ance  of  his  entry,  which  he  had  i'ailed  to  do.  It  cannot  be  deter- 
mined from  said  decision  whether  such  failure,  or  the  alleged  prior 
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claim  of  Annie  O'Brien,  was  the  real  cause  for  the  reversal  of  the  local 
officers,  they  having  recommended  that  Ohamberlin's  entry  be  permit- 
ted to  remain  intact. 

Without  going  into  the  record  upon  the  question  of  Ohamberlin's 
complance  with  law,  it  is  sufficient  to  say  that  the  record  as  made  did 
not  challenge  his  compliance  with  law,  and  further,  that,  as  before  found, 
Annie  O'Brien  has  not  shown  herself  to  be  in  a  position  to  question 
Ohamberlin's  compliance  with  law  at  the  time  of  the  tender  of  her 
homestead  application. 

Your  office  decision  is  therefore  reversed,  the  application  by  Annie 
O'Brien  will  stand  rejected,  and  Ohamberlin's  entry  will  be  permitted 
to  stand,  subject  to  compliance  with  law. 


RESIDENCE-PEXDING  COXTEST— LEAVE  OF  ABSENCE. 

KoET  V.  Williams. 

Wbere  a  successfal  contestaat,  in  a  suit  involving  priority  of  settlement,  makes 
entry,  and  is  grunted  a  leave  of  absence,  a  stranger  to  the  record  in  such  suit  is 
not  entitled  to  be  beurd  on  au  allegation  that  involyes  the  entryman's  residence 
on  the  land  during  the  pendency  of  the  former  contest. 

Acting  Secretary  Ryan  to  the  ComminHioner  of  the  General  Land  Office, 
(S.  V.  r.)  October  12^  1899.  (L.  L.  B.) 

Upon  the  opening:  of  the  Cherokee  Outlet,  September  10, 1893,  Stew- 
art M.  Decker  and  Isaiah  A.  Williams  were  opposing  claimants  for  the 
SE.  i  of  Sec.  35,  T.  27  N.,  R.  1  W.,  Perry,  Oklahoma. 

Decker  made  entry  of  the  tract  October  2, 1803,  and  Williams  duly 
contested  his  entry,  alleging  that  he  (Williams)  was  the  prior  settler, 
and  that  Decker's  entry  was  made  subject  to  his  prior  right  as  a  settler. 

Williams  succeeded  in  his  contest,  and  the  entry  of  Decker  was  can- 
celed, and  Williams  made  entry  of  the  tract  August  27,  18D5. 

In  the  meantime,  prior  to  the  successful  issue  of  his  contest,  to  wit, 
in  March,  1895,  Williams  removed  with  his  family  to  the  State  of  Kan- 
sas, not,  however,  with  the  intention  of  abandoning  his  claim  to  the 
land.  He  returned  to  the  tract  on  the  day  of  his  entry,  August  27, 1895, 
and  remained  one  day,  and  then  returned  to  his  family  in  Kansas. 
Thereafter,  and  on  the  2()th  day  of  December,  1895,  he  applied  for  and 
obtained  a  one  year's  leave  of  absence,  his  family  (wife  and  four  chil- 
dren) still  continuing  in  Kansas. 

May  25,  1897,  Oscar  Kort,  appellant  herein,  brought  contest  against 
his  entry,  alleging  that 

the  said  entryman  removed  his  family  from  said  tract  of  land  in  March,  1895,  and 
bas  never  established  or  maintained  a  residence  on  said  tract  of  land  from  that  time 
to  tbe  present,  and  tbat  the  said  entryman  bas  failed  to  OHtablisb  or  maintain  a  resi- 
dence on  tbe  said  tract  of  land  since  making  said  entry^  and  tbat  said  default  still 
continues. 
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Upon  a  hearing  duly  had  the  local  officers  sustained  the  contest,  and 
on  appeal,  by  your  office  decision  of  July  2, 1898,  the  action  of  the  reg- 
ister and  receiver  was  disapproved  and  the  contest  of  Kort  was 
dismissed. 

The  appeal  of  the  contestant  brings  the  record  here  for  further 
consideration. 

The  question  presents  by  the  record  is  one  of  law,  there  being  prac- 
tically no  dispute  as  to  the  facts,  which  are  substantially  stated  in  your 
office  decision. 

It  will  be  noted  that  this  contest  was  brought  less  than  six  months 
(about  four  months)  after  the  entryman's  leave  of  absence  had  expired. 
It  is  contended  by  cou!)sel  for  the  defendant  that  the  contest,  having 
been  brought  witbiii  six  mouths  after  the  expiration  of  the  entryman's 
leave  of  absence,  cannot  be  sustained,  unless  it  is  shown  that  the  leave 
was  fraudulently  obtained,  and  that  the  facts  show  that  it  was  not  so 
obtained. 

Counsel  for  contestant  insists  that,  notwithstanding  the  failure  to 
show  that  the  leave  of  absence  was  obtained  by  fraud  on  the  part  of 
the  defendant,  the  fact  that  the  defendant  was  absent  from  the  claim 
for  nine  months  before  he  obtained  his  leave,  as  shown  at  the  hearing, 
is  sufficient  to  sustain  the  contest,  and  that  a  contest  alleging  a  default 
that  happened  before  the  leave  of  absence  was  granted  may  be  brought 
and  prosecuted  during  the  time  covered  by  the  leave. 

In  support  of  tUis  contention,  he  cites  the  case  of  Yarneau  r.  Graham, 
16  L.  D.,  348,  which  clearly  holds  that  contest  may  be  brought  during 
the  continuance  of  a  leave  of  absence  where  default  prior  to  the  leave 
is  charged. 

This  leaves  for  consideration  only.  Does  the  record  show  that  there 
was  such  a  default  on  the  part  of  the  eutryman  prior  to  the  granting  of 
his  leave  of  absence  as  would  sustain  the  contest  of  the  j)laintitt'?  The 
defendant  established  residence  on  the  tract  in  controversy  shortly 
after  the  opening  of  the  land  to  settlement  in  18J)3;  he  continue<l  to 
reside,  with  his  family,  on  his  entry,  until  March  7,  1805;  during  this 
time  he  cultivated  from  eighty  to  a  hundred  acres  of  the  land,  and 
faithfully  performed  all  the  requirements  of  law  as  to  settlement  and 
improvements.  During  all  this  time  the  tract  was  embraced  in  the 
homestead  entry  of  Stewart  M.  Decker,  which  was  being  contested,  on 
the  ground  of  prior  settlement,  by  the  defendant  herein.  That  contio- 
versy  was  finally  determined  in  favor  of  Williams,  who  made  entry, 
August  1^7,  1895,  four  months  prior  to  the  date  of  his  leave  of  absence. 

Until  he  made  his  entry  his  right  to  the  land  was  not  contestable  by 
a  stranger  other  than  a  settler.  Until  the  cancellation  of  Decker's 
entry,  he  (Decker)  was  entitled  to  the  land  as  against  all  the  world, 
except  Williams,  who  was  contesting  it.  The  right  to  contest  Wil- 
liams' entry,  certainly,  could  not  accrue  until  his  entry  was  made,  and 
conceding  that  he  had  not  been  residing  upon  the  land  between  that 
date  and  December  2G,  1895,  when  he  obtained  his  leave  of  absence. 
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such  absence  did  not  coustitate  such  a  default  as  would  sustaiu  the 
contest  of  Kort.  The  latter  cannot  take  advantage  of  Williams'  absence 
during  the  contest  against  Decker's  entry,  for,  as  before  said,  the  land 
during  such  time  was  segregated  by  the  entry  of  Decker,  and  until 
that  was  removed,  and  the  land  again  entered  by  Williams,  the  latter 
had  no  rights  that  could  be  contested  by  Kort,  who  was  a  stranger  to 
the  original  contest.  Gouceding,  theu,  as  claimed  by  counsel  for  con- 
testant, that  Williams  was  not  residing  on  the  land  at  the  date  of  his 
entry,  six  months  thereafter  had  not  expired  prior  to  his  leave  of 
absence,  and  during  the  continuance  of  such  leave  and  for  six  months 
thereafter  he  was  protected  from  contest  for  abandonment.  The  ques- 
tion of  the  establishment  of  residence  is  not  here,  for  that  question  was 
decided  in  the  case  of  Williams  v.  Decker,  and  tlie  question  here  is, 
Had  his  residence  been  discontinued  siuce  his  entry  to  the  extent  of 
justifying  the  contest  of  Kort? 

It  appears  from  the  evidence  tliat  the  defendant  was  on  the  land  for 
about  a  month  in  July,  189t>,  again  in  November  and  December  of  the 
same  year;  in  April,  1897,  for  about  two  weeks,  and  was  returning  to 
the  land  when  served  with  notice  of  contest.  The  abseuce  of  his  wife 
and  family  is  sufficiently  exi)lained. 

The  decision  of  your  office  is  affirmed. 


RAILROAD  GRANT— JOINT  RKSOLUTION  OF  MAY  31,  1870-SETTLEME>T. 

Wasmund  V.  Northern  Pacific  R.  R.  Co. 

(On  Review). 

The  joint  resolution  of  May  31, 1870,  did  not  make  a  new  grant  for  the  Cascade  branch 

line  of  the  Northern  Pacific,  and  as  to  lands  within  the  place  limits  along  said 

line  their  status  under  the  grant  of  July  2, 1864,  must  determine  the  right  of 

the  company  thereto. 
The  possession  and  occupancy  of  land,  based  on  a  purchase  from  the  company  of  a 

portion  thereof,  does  not  constitute  a  claim  that  will  except  the  land  from  the 

operation  of  the  grant  on  definite  location. 
The  act  of  July  1, 1898,  providing  for  the  adjustment  of  conflicting  claims  within  the 

limits  of  the  Northern  Pacilic  grant,  is  not  operative  as  to  lauds  patented  prior 

to  the  passage  of  said  act. 
The  departmental  decision  herein  of  November  12,  1896,  23  L.  1).,  445,  recalled  and 

vacated. 

Acting  Secretary  Ryan  to  the  Commisswner  of  the  General  Land  Office^ 
(F.  L.  0.)  October  12,  1S99.  (F.  W.  C.) 

The  Department  has  considered  the  motion,  filed  on  behalf  of  Was- 
mund,  for  review  of  its  decision  of  November  12,  1896  (23  L.  I).,  445), 
in  the  matter  of  tlie  case  of  Carl  Wasmund  v.  Northern  Pacific  Kail- 
road  Company,  involving  the  E.  ^  of  the  SE.  J  and  the  SW.  ^  of  the 
SE.  i  of  Sec.  1,  T.  19  N.,  E.  4  E.,  Olympia  land  district,  Washington. 
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Said  tract  is  within  the  primary  liniics  of  the  grant  for  the  Cascade 
branch  line  and  also  within  the  primary  limits  of  the  grant  opposite 
that  portion  of  the  main  line  of  said  railroad  extending  northward 
from  Portland,  Oregon,  to  Paget  Sound. 

The  map  showing  the  line  of  definite  location  of  the  main  line  oppo- 
site the  land  in  qaestion  was  filed  May  14, 1874,  and  that  showing  the 
definite  location  of  the  Cascade  branch  opposite  this  land  was  filed  on 
March  26,  1884. 

The  case  under  consideration  arose  upon  the  tender  of  an  application 
by  Wasmund,  in  August,  1885,  to  file  preemption  declaratory  statement 
for  this  land.  In  said  declaratory  statement  settlement  was  alleged  in 
1881.  The  local  ofticers  rejected  his  application  for  conflict  with  the 
grant;  from  which  action  he  appealed.  Thereafter  hearing  was  ordered 
by  your  office,  and  upon  the  record  made  the  local  officers  recommended 
the  allowance  of  Wasmund's  application. 

During  the  pendency  of  the  case  arising  upon  Wasmund's  applica* 
tion,  to  wit,  on  June  30, 1888,  this  tract  was  listed  by  the  company  and 
a  patent  issued  December  13, 1894. 

From  certified  copies  of  deeds  filed  by  the  company  it  appears  that 
on  May  30,  1878,  the  tract  here  involved  was  conveyed  by  the  railroad 
company  to  one  Isaac  W.  Anderson,  and  on  December  3,  1881,  Ander- 
son conveyed  a  portion  of  the  land  to  Wasmund.  In  the  decision 
under  review  it  was  erroneously  stated,  tbllowing  the  recitation  of  your 
office  decision,  that  Anderson  conveyed  all  the  land  purchased  of  the 
company  to  Wasmund. 

In  the  decision  under  review  it  was  held  that  at  the  date  of  the  pas- 
sage of  the  joint  resolution  of  May  31, 1870,  the  tract  here  involved 
was  occupied  by  a  qualified  preemptor,  and,  following  the  decision  of 
this  Department  in  the  case  of  Corlis  v.  Northern  Pacific  Railroad  Co. 
(23  L.  D.,  265),  wherein  it  was  held  that  in  determining  what  lands 
passed  to  the  main  and  branch  lines  as  provided  for  in  the  joint  reso- 
Intion  of  May  31, 1870,  said  resolution  must  be  considered  as  in  the 
natnre  of  a  new  grant,  and  that  only  such  lands  as  were  in  a  condition 
to  pass  under  the  terms  of  the  grant  to  said  company  at  the  date  of  the 
passage  of  said  resolution  were  intended  to  be  granted  thereby,  the 
land  in  question  was  held  to  be  excepted  from  the  compan  y's  grant. 

As  it  appeared  that  Wasmund  was  claiming  the  land  both  under  his 
application  tendered  in  1885,  and  also  by  reason  of  the  conveyance 
from  Anderson,  who  purchased  of  the  railroad  company,  his  claim  was 
held  to  have  been  confirmed  by  the  act  of  March  2, 1896  (29  Stat,  42), 
and  directions  were  therefore  given  to  demand  of  the  company  the 
price  of  the  land  as  therein  provided  for. 

Since  the  filing  of  the  motion  now  under  consideration,  the  decision 
in  the  case  of  Corlis  v.  Northern  Pacific  Railroad  Co.,  supra^  has  been 
vacated  (26  L.  D.,  652),  and  it  is  now  held  by  this  Department  that  the 
joint  resolution  of  May  31,  1870,  did  not  make  a  new  grant  for  the 
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Oascade  branch  line.  Hence,  as  to  the  lands  within  the  place  limits 
along  said  line,  their  status  under  the  grant  of  July  2, 1864  (13  Stat., 
365),  must  determine  the  right  of  the  company  thereto.  It  therefore 
becomes  material  to  inquire  as  to  the  status  of  these  lands  at  the  date 
of  the  filing  of  the  map  of  definite  location  of  the  branch  line  opposite 
thereto,  to  wit,  on  March  26, 1884. 

.  As  before  stated,  the  company  sold  all  the  laud  here  in  question  to 
Anderson  in  1878,  and  Anderson  conveyed  a  portion  thereof  to  Was- 
flnuud  in  1881.  Wasmund's  possession  of  the  portion  of  the  land  pur- 
chased was  tberefore  acquired  through  his  purchase  of  Auderson,  and 
his  occupation  thereof,  or  the  remainder  not  covered  by  his  purchase, 
at  the  date  of  the  filing  of  the  map  of  definite  location  of  the  Cascade 
^branch  line,  to  wit,  March  26,  1884,  can  not  be  considered  such  a 
«laim  or  right  as  would  serve  to  except  the  tract  from  the  operation  of 
the  railroad  grant. 

The  land  having  been  patented  on  account  of  the  railroad  grant 
prior  to  the  passage  of  the  act  of  July  1, 1898  (30  Stat.,  620),  providing 
for  the  adjustment  by  the  land  department  of  conflicting  claims  to 
lands  within  the  limits  of  the  grant  for  this  company,  said  act  can 
have  no  operation. 

The  previous  decision  of  this  Department,  holding  this  land  to  have 
been  excepted  from  the  railroad  grant,  is  recalled  and  vacated  and  the 
application  by  Wasmuud  to  file  pre-emption  declaratory  statement 
therefor  will  stand  rejected. 


MINING  CLAIM— APPLICATION  FOR  PATENT— REPORT  OF  LOCAL  OFFICE. 

John  McConaghy. 

An  application  for  mineral  patent  shonld  not  be  accepted  where  the  ground  applied 
for  is  embraced  in  prior  pending  applications. 

It  is  not  incumbent  upon  the  General  Land  Office,  in  considering  a  mineral  applica- 
tion that  has  been  rejected  by  the  local  office  on  account  of  a  prior  conflicting 
application,  to  cull  upon  said  office  fur  the  record  in  the  case  of  such  conflicting 
application,  where  the  report  of  said  office  with  respect  thereto  is  not  specifically 
traversed. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office, 
(F.  L.  0.)  October  12,  1899.  (G.  B.  G.) 

February  3, 1898,  John  McConaghy  filed  in  the  local  office,  at  Pueblo, 
Colorado,  his  application  for  patent  for  the  Snowbird  lode  mining 
claim,  mineral  survey  No.  12,263,  situated  in  the  Cripple  Creek  mining 
district,  El  Paso  county,  Colorado. 

This  survey  embraced  8.487  acres,  all  of  which,  except  .067  of  an  acre, 
is  excluded  in  the  application  for  patent,  ^^  without  waiver  of  any  rights." 

The  area  applied  for  consists  of  five  separate  parcels  or  tracts  of  land, 
to  wit:  Tract  A,  containing  .014  of  an  acre;  tract  B,  containing  .035  of 
an  acre;  tract  C,  containing  .011  of  an  acre;  a  tract  near  corner  No.  1 
of  the  said  Snowbird  survey,  containing  about  .007  of  an  acre;  and  a 
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very  small  fraction  of  an  acre,  not  estimated  by  the  sarveyor-generali 
near  the  line  between  corners  1  and  2  of  the  said  Snowbird  survey. 

The  local  officers  rejected  said  application  for  patent,  for  the  reason 
that  all  of  the  ground  covered  by  said  survey  was  also  embraced  in 
prior  applications  for  patent  which  had  been  received  and  filed. 

July  15,  1898,  your  office  found  that  tract  '^A"  is  within  the  limits  of 
the  June  Blizzard  claim,  survey  No.  11564,  Newmarket  claim,  survey 
No.  9611,  and  the  Victor  Consolidated  No.  2  claim,  survey  No.  8747, 
and  that  no  evidence  has  been  submitted  to  show  that  the  applications 
for  patent  for  the  June  Blizzard  and  Newmarket  claims  excluded  said 
tract  '^A'^  or  that  the  applicants  for  said  claims  ever  relinquished  said 
tract,  and  it  does  not  appear  that  these  applications  have  been  can- 
celed, in  whole  or  in  part;  that  tracts  'VB"  and  "0"  are  within  the 
exterior  limits  of  the  Bodie  mining  claim,  survey  No.  9541,  and  that 
there  is  no  evidence  of  record  to  show  that  the  application  for  patent 
for  said  claim  excThdes  said  tracts  ^^B"  and  ^^G"  or  that  the  Bodie 
application  has  been  canceled  as  to  said  conflicts  with  the  Snowbird 
claim;  that  the  said  tract  near  corner  No.  1  is  within  the  exterior  lim- 
its of  the  Bonanza  mining  claim,  survey  No.  8791,  and  that  there  is  no 
evidence  of  record  that  the  owners  of  the  said  Bonanza  claim  have  ever 
relinquished  any  portion  of  their  claim  or  that  their  application  has  been 
canceled  as  to  the  ground  in  conflict  with  the  Snowbird  claim,  and  no 
evidence  that  the  ground  in  conflict  was  excluded  from  the  Bonanza 
application.  , 

Tour  office  thereui)on  rejected  McConaghy's  application,  and  he  has 
appealed  to  the  department. 

With  the  appeal  is  filed  a  certified  copy  of  a  relinquishment  to  the 
United  States,  of  date  November  18, 1897,  of  all  that  portion  of  the 
Bonanza  claim  in  conflict  with  the  Snowbird  claim,  and  it  is  stated,  in 
a  brief  filed  in  support  of  the  appeal,  that  if  your  office  had  called  on 
the  local  officers,  as  is  alleged  to  be  customary  in  such  cases,  for  the 
papers  in  the  Bonanza  application,  said  relinquishment  would  have 
been  found  therein,  and  it  is  argued,  *4f  this  is  so  in  the  Bonanza 
claim,  why  should  it  not  be  so  in  the  other  cases." 

This  is  queer  reasoning.  The  fact  that  the  Bonanza  claimants  have 
relinquished  their  claim  to  the  ground  in  conflict  with  the  Snowbird 
claim  furnishes  no  argument  whatever  that  other  conflicts  have  been 
either  relinquished  or  excluded.  Moreover,  it  is  altogether  probable 
that  inasmuch  as  search  was  made  in  the  record  of  the  Bonanza  appli- 
cation, search  was  also  made  in  the  record  of  other  conflicting  applica- 
tions for  patent,  and  it  not  now  being  affirmatively  asserted  that  these 
other  conflicts,  have  been  excluded  or  relinquished,  the  presumption  is 
that  no  such  other  relinquishments  or  exclusions  have  been  made. 

There  would  not  seem  to  be  any  sufficient  reason  why  your  office 
should,  in  considering  an  application  for  patent  for  a  mining  claim,  call 
upon  the  local  officers  for  the  records  of  conflicting  applications,  where, 
as  in  this  case,  these  officers  have  reported  to  your  office  that  the  ground 
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applied  for  is  covered  by  other  and  prior  applications  for  patents  and 
the  correctness  of  such  report  is  not  specifically  denied  by  the  party 
whose  interests  are  adversely  affected  thereby. 
The  decision  appealed  from  is  affirmed. 


RAILROAD  GRANT-LANDS  EXCEPTED— HOMESTEAD  ENTRY. 

Ohioago,  Rook  Island  and  Pacific  By.  Co.  v.  Bbtts. 

Land  embraced  within  a  homestead  entry  at  the  passage  of  the  act  of  June  2,  1864, 
13  Stat.,  95,  is  not  of  the  character  anthorizud  to  be  certified  nnder  said  act  on 
account  of  the  modified  line  provided  for  therein. 

Acting  Secretary  Ryan  to  tlie  Commissioner  of  the  General  Land  Office^ 
(F.  L.  0.)  October  13^  1899.  '  (F.  W.  O.) 

Au  appeal  has  been  filed  on  behalf  of  the  Chicago,  Bock  Island  and 
Pacific  Bailway  Company  from  yoar  office  decision  of  December  20, 
1897,  holding  for  cancellation  its  selection  made  nnder  the  act  of  Jnne 
2, 1864  (13  Stat.,  93),  covering  the  SW.  i  of  the  SW.  J  of  Sec.  18,  T.  80 
'S.J  B.  32  W.,  Des  Moines  land  district,  Iowa. 

By  the  act  of  May  15,  1856  (11  Stat.,  9),  a  grant  was  made  to  the 
State  of  Iowa  to  aid  in  the  construction  of  a  railroad  from  Davenport 
to  Council  Bluffs,  in  said  State,  which  grant  was  conferred  upon  the 
Mississippi  and  Missouri  Bailroa<l  Company. 

By  the  act  of  June  2,  1864,  svpra^  the  Mississippi  and  Missouri  Rail- 
road Company  was  authorized  to  modify  or  change  the  location  of  the 
uncompleted  portion  of  its  line,  so  as  to  secure  a  better  and  more  expe- 
ditious line  for  connection  with  the  Iowa  branch  of  the  CTnion  Pacific 
railway,  and  by  the  second  section  of  said  act  it  was  provided : 

That  whenever  such  new  location  shall  have  been  established,  the  said  railroad 
company  shall  4ile  in  the  general  land-offioe  at  Washington  a  map,  definitely  show- 
ing such  new  location;  and  the  Secretary  of  the  Interior  shall  canse  to  be  certified 
and  conveyed  to  said  company  from  time  to  time,  as  the  road  progresses,  ont  of  any 
public  lands  now  belonging  to  the  United  States  not  sold,  reserved,  or  otherwise 
disposed  of,  or  to  which  a  pre-emption  claim  or  right  of  homestead  settlement  haa 
not  attached,  and  on  which  a  bona  fide  settlement  and  impr>>vement  has  not  been 
made  under  color  of  title  derived  from  the  United  States  or  from  the  State  of  Iowa, 
within  six  miles  of  snch  newly  located  line,  an  amount  of  land  per  mile  eqnal  to 
that  originally  authorized  to  be  granted  to  aid  in  the  oonstraction  of  said  road  by 
the  act  to  which  this  is  an  amendment ;  and  if  the  amount  of  land  granted  by  the 
original  act  to  aid  in  the  construction  of  said  railroad  shall  not  be  found  within  the 
limit  of  six  miles  from  such  line,  then  such  selections  may  be  made  along  such  line 
within  twenty  miles  thereof:  Prorided,  That  the  said  company  shall  not  be  entitled 
to,  and  shall  not  receive,  any  land  nnder  this  grant  which  is  situate  within  fifteen 
miles  of  the  line  of  the  Burlington  and  Missouri  River  Railroad,  as  indicated  by  the 
map  of  said  road,  now  on  file  in  the  general  land  office. 

The  Chicago,  Bock  Island  and  Pacific  Bailway  Company  is  the  suc- 
cessor of  the  Mississippi  and  Missouri  Bailroad  Company,  and  on  May 
29, 1884,  it  filed  in  the  local  office  at  Des  Moines  a  list  of  selections 
embracing  the  tract  here  in  question. 
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From  the  records  of  yonr  office  it  appears  that  this  tract  in  contro- 
versy was  included  in  the  homestead  entry  of  Theodore  Rogenstroth, 
made  April  20,  1863,  which  entry  remained  of  record  until  canceled 
April  29,  1872. 

June  9,  1881,  one  L.  H.  Teeters  made  timber-culture  entry  including 
said  tract,  which  entry  was  canceled  February  12, 1890. 

On  February  28, 1890,  Allen  Betts  tiled  pre-emption  declaratory  state- 
ment upon  said  land,  alleging  settlement  thereon  April  1, 1889,  and  on 
October  27, 1891,  he  made  homestead  entry  for  said  land,  under  which 
final  proof  was  offered,  and  final  certificate  has  issued  to  him  for  the  land. 

Your  office  decision  finds  that  at  the  date  ot  the  withdrawal  made  on 
account  of  this  grant  the  tract  in  question  was  included  in  an  entry  of 
record  and  was  therefore  excepted  from  the  operation  of  said  with- 
drawal; further,  that  at  the  date  of  the  filing  of  the  company's  selec- 
tion list,  to-wit,  on  May  29,  1884,  it  was  also  embraced  in  an  entry  of 
record,  and  was  therefore  not  subject  to  such  selection. 

Your  office  decision  further  finds  that  the  company  failed  to  comply 
with  the  requirements  made  under  departmental  decision  in  the  case  of 
LaBar  r.  Northern  Pacific  B.  B.  Go.  (17  L.  D.,  406),  by  designating  a  basis 
for  the  selection  in  question,  although  notified  of  such  requirement 
through  Mr.  Philetus  E.  Hall,  President  of  the  Iowa  Eailroad  Land 
Company,  its  successor  in  interest. 

In  its  appeal  the  Chicago,  Bock  Island  and  Pacific  Bailway  Company 
asserts  that  neither  Mr.  Philetus  E.  Hall  nor  the  Iowa  Bailroad  Land 
Company  have  any  interest  in  the  lands  on  account  of  the  grant  above 
described;  further,  that  it  has  already  been  determined  and  recognized 
by  the  Department  that  its  grant  is  largely  deficient  and  that  the 
requirement  of  a  specification  of  losses  as  bases  for  selections  under 
said  grant  should  not  be  exacted,  referring  to  the  decision  of  this 
Department  in  the  case  of  Chicago,  Bock  Island  and  Pacific  By.  Co.  v. 
Wagner,  25  L.  D.,  458.  As  viewed  by  this  Department,  however,  these 
questions  are  immaterial. 

The  land  in  question  being  part  of  an  even-numbered  section,  was 
not  affected  by  the  act  of  May  15,  1856,  the  grant  made  by  said  act 
being  limited  to  the  odd-numbered  sections. 

Under  the  modified  location  provided  for  in  the  act  of  June  2,  1864, 
the  Secretary  of  the  Interior  is  only  authorized  to  certify  and  convey, 
on  account  of  tlie  grant,  <*  public  lands  now  belonging  to  the  United 
States  not  sold,  reserved,  or  otherwise  disposed  of,  or  to  which  a  pre- 
emption claim  or  right  of  homestead  settlement  has  not  attached,"  etc. 

At  the  time  of  the  passage  of  said  act,  as  will  be  seen,  the  tract  in 
question  was  embraced  in  the  homestead  entry  of  Theodore  Bogen- 
stroth.  It  was  therefore  not  of  the  character  authorized  to  be  certified 
on  account  of  the  modified  line.  The  fact  that  Bogenstroth's  entry  was 
thereafter  canceled  did  not  bring  it  within  the  class  of  lands  authorized 
to  be  certified,  and  for  this  reason  the  decision  of  your  office  is  affirmed, 
and  the  selection  by  the  company  is  ordered  canceled. 
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HANSINa  V.  KOYSTON. 

Motion  for  review  of  departmental  decision  of  July  10, 1899, 29  L.  D., 
16,  denied  by  Acting  Secretary  Eyan,  October  14, 1899. 


MINING  CLAIM— PROTEST-ADVERSE  OWNERSHIP— NOTICE. 

Opib  et  al.  V.  Auburn  Gold  Minino  and  Milling  Co. 

A  protest  against  a  mineral  application  alleging  adverse  ownership,  filed  bj' one 
who  asserts  no  adverse  claim  in  the  manner  provided  by  section  2326  R.  S., 
presents  no  question  for  the  consideration  of  the  Department,  except  in  so  far 
as  the  claim  of  ownership  may  operate  as  an  inducement  to  accord  the  protestant 
the  right  to  be  heard  on  appeal  under  the  rules  of  practice. 

An  allegation  of  failure  to  perform  the  annual  assessment  work  will  not  be  consid- 
ered on  the  protest  of  one  who  has  no  standing  as  an  adverse  claimant  under  the 
statute. 

Clerical  errors  in  posted  and  published  notice  of  application  for  mineral  patent  will 
not  be  regarded  as  materially  affecting  the  validity  of  the  notice,  where  said 
errors  are  not  calculated  to  mislead  or  deceive,  and  no  prejudice  thereby  is 
shown  or  alleged,  and  it  appears  that  such  notice,  taken  as  a  whole,  meets  the 
reqirement  of  the  law. 

The  case  of  Davidson  v.  Eliza  Gold  Mining  Co.,  28  L.  D.,  224,  cited  and  followed. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  Oeneral  Land  Office^ 
(P.  L.  C.)  October  14,  1899.  (G.  B.  G.) 

The  application  of  The  Auburn  Gold  Mining  and  Milling  Company 
for  patent  for  the  Marburg  Lode  mining  claim,  situated  in  the  Cripple 
Creek  mining  district,  Fremont  county,  Colorado,  was  filed  in  the 
Pueblo,  Colorado,  land  office,  April  4,  1896,  and  notice  of  said  applica- 
tion was  published  in  the  Cripple  Creek  Mail,  a  weekly  newspaper 
published  at  Cripple  Creek,  in  El  Paso  county,  Colorado,  the  notice 
appearing  in  the  issue  dated  April  18,  1896,  and  in  each  of  the  nine 
succeeding  weekly  issues,  the  last  of  which  was  on  June  20,  1896. 

On  that  day,  June  20,  1896,  John  Opie  and  John  Richardson,  for 
themselves  and  their  co  owner,  John  J.  Brandt,  filed  in  the  local  office 
an  adverse  claim,  alleging  ownership  of  the  Puzzler  lode  claim,  in  con- 
flict with  the  Marburg,  which  adverse  claim  was  rejected  by  the  local 
officers  because  not  filed  within  the  sixty  days'  period  of  publication, 
and  no  appeal  was  taken  from  that  action.  July  20,  1896,  the  same 
parties  filed  a  protest  against  the  allowance  of  entry  on  the  said  Mar- 
burg lode,  alleging,  in  substance,  (1)  adverse  ownership  of  a  portion  of 
the  ground  covered  by  the  Marburg  application,  by  virtue  of  the  dis- 
covery, location,  and  record  of  the  Puzzler  lode;  (2)  that  no  valid 
discovery,  location,  and  record  of  the  Marburg  lode  has  ever  been  made 
by  the  said  Auburn  Gold  Mining  and  Milling  Company,  or  its  grantors; 
(3)  that  the  annual  labor  has  not  been  done  upon  the  Marburg  lode  by 
said  company,  or  its  grantors;  and  (4)  that  the  requirements  of  section 
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2325  of  the  Revised  Statutes  have  not  been  complied  with,  in  the  mat* 
ter  of  publication  and  posting  of  notice  of  the  application  for  patent. 

October  22, 1898,  your  office  dismissed  the  protest,  and  protestantd 
have  appealed  to  the  department. 

The  statutory  period  of  publication  of  notice  of  the  applic^ation  for 
patent  for  the  Marburg  claim  expired  June  17,  1896.  Tije  tenth 
insertion  of  the  notice  in  said  newspaper  was  unnecessary,  and  the 
adverse  claim  of  these  protestants,  tiled  June  20,  189G,  and  after  the 
fall  statutory  period  had  elapsed,  was  out  of  time.  Davidson  v.  The 
Eliza  Gold  Mining  Comi)any  (28  L.  D.,  224). 

Neither  the  allegation  of  adverse  ownership  nor  the  allegation  of 
failure  to  perform  the  annual  assessment  work  presents  any  question 
for  the  consideration  of  the  department.  Section  232G  of  the  Revised 
Statutes  clearly  points  out  the  way  in  which  an  adverse  claim  may  be 
asserted  and  these  protestants  having  failed  to  proceed  as  directed  by 
that  section,  the  allegation  of  adverse  ownership  as  now  made  has  nd 
effect  other  than  to  give  the  protestants  a  status  under  the  rules  of 
practice  somewhat  different  from  that  of  a  protestant  who  alleges  no 
interest,  in  that  they  are  accorded  appeal  as  a  matter  of  right,  and 
such  allegation  will  only  be  considered  by  the  department  as  an  induce* 
ment  to  accord  them  such  status.  The  allegation  of  failure  to  perform 
annual  assessment  work  will  not  be  considered,  because  ''  the  doing  of 
annual  assessment  work  is  not  a  condition  to  obtaining  patent,  but 
only  a  condition  to  the  continued  right  of  possession  of  an  unpatented 
elaim  as  against  other  and  adverse  claimants."  (Hughes  et  id.  v. 
Ochsner  et  al.,  27  L.  D.,  396,  398.) 

The  record  shows  that  the  Marburg  claim  was  located  by  the  remote 
grantors  of  the  present  claimants,  January  14, 1892,  and  that  the  cer« 
tificate  of  location  was  duly  recorded,  that  an  amended  location  of  the 
daim  was  made  by  the  applicant  for  patent,  the  Auburn  Gold  Mining 
and  Milling  Company,  January  17,  1896,  and  that  the  certificate  of 
amended  location  was  duly  recorded.  The  certificate  of  amended  loca- 
tion based  on  the  field  notes  of  survey  describes  the  claim  as  281.49 
feet  in  width.  This  last  fact  will  have  its  proper  consideratiou  further 
on.  It  is  enough  here  to  say  that  it  is  not  specifically  alleged  in  the 
protest  wherein  the  location  and  record  of  the  Marburg  claim  were  or 
or  are  invalid,  and  no  invalidity  has  been  found,  and  it  affirmatively 
appears  that  a  discovery  sufficient  to  support  a  location  and  patent 
was  made. 

In  the  matter  of  the  alleged  non-compliance  with  the  provisions  of 
section  2325  of  the  Revised  Statutes,  the  record  shows  that  the  appli- 
cation for  patent  was  sworn  to  April  3,  1890,  describes  the  claim  as 
281.49  feet  in  width,  was  filed  in  the  land  office  of  the  district  wherein 
the  claim  is  situated,  April  4, 1896,  and  with  it  a  plat  and  field  notes 
of  the  claim  made  under  the  direction  of  the  surveyor-general  of  the 
State  of  Colorado,  showing  accurately  the  boundaries  of  the  claim. 
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wliich  were  diBtiDctly  marked  by  mouuments  npon  the  ground;  that  a 
copy  of  the  plat,  together  with  a  notice  that  application  had  been  made 
by  the  "Marburg"  Gold  Mining  and  Milling  Company,  for  the  Marborg 
claim,  described  as  281.49  feet  in  width,  was  posted  in  a  conspicuoaa 
place  <m  the  laud  embraced  in  such  plat  previous  to  the  filing  of  the 
application  for  patent  and  on  April  2, 1896,  and  that  an  affidavit  of  two 
persons  was  filed  that  such  notice  had  been  duly  i)08ted;  that  a  copy 
of  the  notice  was  filed  in  said  land  office;  that  the  register  of  said  offioe 
published  a  notice  that  such  application  had  been  made  tor  the  period 
of  sixty  days,  as  hereinbefore  stated,  and  also  posted  such  notice  iu  his 
office  for  the  same  period.  The  notice  so  published  by  the  register  and 
the  notice  so  posted  in  his  office  described  the  claim  as  three  hundred 
feet  in  width,  but,  further  on,  refer  to  the  field  notes  of  survey,  and 
quote  therefrom  at  sufficient  length  to  show  that  the  area  applied  for 
is  281.49  feet  in  width,  and  not  three  hundred  feet  in  width  as  therein- 
before stated. 

The  principal  contention  of  the  appellants  is  that  the  error  in  the 
notice  posted  upon  the  land  describing  the  applicant  for  patent  as  the 
"Marburg"  Gold  Mining  and  Milling  Company,  instead  of  the  "Auburn '^ 
Gold  Mining  and  Milling  Company,  and  the  error  in  the  published 
notice  and  the  notice  posted  in  the  local  office  that  the  claim  was  three 
hundred  feet  in  width,  instead  of  281.49  feet  in  width,  are  of  such 
importance  that  republication  of  notice  of  the  application  for  patent 
should  be  ordered. 

This  (contention  will  not  be  admitted.  These  errors  were  clei  ical,  and 
not  calculated  to  mislead  or  deceive  any  one,  and  it  is  not  shown  or 
alleged  that  any  one  was  misled  or  deceived  thereby  to  his  injury  or  at 
all.  The  posted  and  published  notices  of  the  application  for  patent 
herein  contained  such  matter  as  was  sufficient  to  inform  a  person  of 
ordinary  intelligence  and  prudence,  having  an  interest  iu  a  mining 
location  confiicting  with  the  Marburg  claim,  that  application  for  patent 
for  said  claim  had  been  made.  Taken  as  a  whole,  they  i)oint  out  the 
ground  applied  for  and  meet  tbe  requirements  of  the  law  as  to  notice. 
Hallett  and  Hamburg  Lodes  (27  L.  D.,  104). 

Nothing  is  oifered  in  support  of  the  allegation  in  the  protest  that  the 
notice  of  tbe  application  for  patent  for  the  Marburg  claim  was  not  pub- 
lished in  a  newspaper  published  nearest  the  claim.  It  was  published 
in  a  newspaper  by  the  register  "designated  as  published  nearest  to 
such  claim,"  and  it  does  not  appear  that  that  officer  abused  his  discre- 
tion in  making  such  designation.  See  Instructions  of  Secretary  Bliss 
to  your  office,  February  3, 1898  (26  L.  D.,  145). 

The  decision  appealed  from  is  affirmed. 

Since  the  appeal  herein,  and  on  Jnne  27, 1899,  your  office  forwarded 
to  the  department  a  protest  against  the  entry  and  patenting  of  the  Mar- 
burg claim,  filed  in  the  local  office  June  4, 1899,  by  one  Joseph  Crumby. 
Said  protest  is  herewith  returned,  with  the  papers,  for  appropriate 
action. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  233 

HOMESTEAD  ENTRY— REINSTATEMENT-ADVERSE  RIGHT. 

Olson  v.  Olson. 

The  reinstatement  of  an  entry,  that  has  been  canceled  without  dne  notice,  is  not 
defeated  by  an  intervening  adverse  claim. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(F.  L.  C.)  October  14^  1899,  (H.  G.) 

Lars  Olson  appeals  from  the  decision  of  your  office  of  March  20, 1899, 
holding  tor  cancellation  his  homestead  entry.  D)ade  November  2o,  1895, 
for  the  W.  \  of  the  NW.  J  and  the  W.  J  of  the  SW.  J  of  Sec..l2,  T.  146 
N.,  K.  58  W.,  iu  the  Fargo,  Dakota  (now  North  Dakota),  laud  district, 
and  directing,  should  the  decision  of  your  office  become  final,  the  rein- 
statement of  the  homestead  entry  of  Gustav  Olson  for  the  said  tract, 
made  June  15, 1882,  and  permitting  Iver  I.  Seim,  tiie  guardian  of  Mar- 
tha M.  Olson,  an  adjudged  insane  person,  to  submit  final  proof. 

The  record  facts  in  the  case  were  set  out  in  the  departmental  decision 
of  November  23,  1897  (Martha  M.  Olson,  25  L.  D.,  402),  wherein  the 
petition  of  said  Iver  I.  Seim,  as  guardian  of  Martha  M.  Olson,  an 
insane  person,  was  considered.  A  hearing  was  thereby  ordered  by  this 
Department  before  the  local  office  to  determine  the  truth  of  the  allega- 
tions of  said  petition.  Such  hearing  was  had,  at  which  the  present 
entryman  and  the  said  guardian  were  present.  This  hearing  resulted 
in  the  finding  of  the  local  officers,  and  of  your  office  upon  appeal,  in 
&vor  of  the  cancellation  of  the  entry  of  Lars  Olson,  the  entryman  and 
appellant  here,  and  the  reinstatement  of  the  entry  of  Gustav  Olson, 
permitting  the  guardian  of  Martha  M.  Olson,  an  adjudged  insane  per- 
son, to  submit  final  proof  for  her,  as  the  deserted  wife  of  Gustav  Olson, 
the  original  entryman. 

From  the  testimony  taken  at  the  hearing  and  the  agreed  statement 
of  facts  filed  by  stipulation  of  the  parties,  it  appears  that  the  allega- 
tions of  the  petition  of  the  guardian  have  been  sustained. 

October  23, 1885,  Martha  M.  Olson,  as  agent  for  Gustav  Olson  and 
as  his  deserted  wife,  gave  notice  by  publication  of  her  intention  to  make 
final  proof.  This  proof  was  not  made  at  the  time  mentioned  in  the 
notice,  but  was  made  eight  days  later.  The  cause  of  the  delay  was  that 
Mrs.  Olson  was  not  aware  of  the  date  set  for  taking  testimony  upon  her 
final  proof  until  after  tiie  time  had  elapsed,  and  that  she  was  in  poor 
health  and  unable  to  travel  in  cold  weather.  This  Department  on 
November  9,  1887,  modified  the  decision  of  your  oftice,  and  held  that 
the  absence  of  Mrs.  Olson  from  the  land  caused  by  her  sickness  and 
poverty  and  during  her  confinement  in  an  asylum  for  the  insane,  was 
excusable,  and  that  such  perio<ls  should  be  considered  as  part  of  the 
required  residence  of  five  years  upon  the  tract,  but  also  holding  that 
the  excuse  for  failure  to  make  proof  at  the  time  advertised  was  not 
sufficient,  and  ordering  that  new  proof  should  be  made. 

It  was  suggested  in  the  departmental  decision  that  the  character 
and  extent  of  the  cultivation  and  use  of  the  land  during  Mrs.  Olson's 
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absence  be  fully  shown  in  the  new  proof,  and  when  the  final  proof  should 
thus  be  made  the  entry  should  be  referred  to  the  board  of  equitable 
adjudication  for  confirmation.    (Martha  M.  Olson,  6  L.  D.,  311.) 

No  record  appears  of  the  service  upon  Mrs.  Olson  of  the  said  depart- 
mental decision.  Shortly  after  making  her  final  proof  she  returned  to 
the  insane  asylum,  from  which  she  had  been  released  on  parole  during 
a  lucid  interval,  and  has  ever  since  been  confined  there.  No  report 
was  ever  made  of  the  service  of  such  notice  upon  her,  or  her  attorneys, 
to  your  office,  and  it  is  impossible  to  ascertain  any  facts  from  the  local 
office,  as  the  records  of  the  local  office  were  destroyed  by  fire  before 
inquiry  was  directed  to  the  matter.  On  March  21, 1894,  notice  issued 
from  the  local  office  to  Gustav  Olson,  the  bimband,  to  show  cause  why 
his  entry  should  not  be  canceled  for  failure  to  make  proof  within  the 
statutory  period,  nearly  twelve  years  having  then  elapsed  since  the 
date  of  his  entry.  This  notice  was  sent  by  letter  to  the  wrong  post 
office,  and  not  to  the  one  where  Gustav  Olson  and  his  wife  had  received 
their  mail  for  many  years,  and  was  returned  unclaimed.  No'  notice 
whatever  was  ever  sent  to  Mrs.  Olson,  who  appears  to  have  been  the 
proper  person  to  notify  of  the  cancellation  of  the  entry,  as  she  made 
final  proof,  which  was  rejected,  the  status  of  the  case  having  been  pre- 
served  by  the  published  departmental  decision  of  November  9, 1887. 

Owing  to  this  state  of  the  record,  fully  detailed  in  the  former  depart- 
mental decision  (Martha  Olson,  supra),  and  the  additional  facts  devel- 
oped at  the  hearing,  it  is  clear  that  tlie  entry  of  Lars  Olson  should  be 
canceled  and  that  of  Gustav  Olson  reinstated,  and  that  the  guardian 
of  Martha  M.  Olson,  an  insane  person,  should  be  permitted  to  make 
new  final  proof  after  legal  notice.  The  matter  of  the  sufficiency  of  the 
residence  of  Mrs.  Olson  has  already  been  passed  upon  and  the  failure  to 
give  notice  of  the  departmental  decision  requiring  new  proof  is  estab- 
lished by  the  record,  as  is  also  the  fact  that  neither  Mrs.  Olson  nor  her 
representative,  agent  or  attorney  has  been  notified  of  the  rule  to  show 
cause  why  the  original  entry  should  not  be  canceled,  and  no  proof  to 
the  contrary  was  adduced  at  the  hearing. 

Although  the  present  entryman,  Lars  Olson,  has  made  improvements 
upon  the  tract  to  the  extent  of  one  hundred  dollars,  and  may  have  had 
no  knowledge  or  notice  of  the  state  of  the  record,  the  fact  that  he  was 
misled  in  making  his  entry,  and  acted  in  good  faith,  is  no  reason  why 
the  deserted  and  insane  wife  of  the  former  entryman  should  not  be  pro- 
tected in  her  antecedent  rights. 

The  decision  of  your  office  is  affirmed,  and  the  guardian  will  be  per- 
mitted to  make  new  proof  on  behalf  of  his  ward,  upon  due  advertisement, 
when  the  case  will  be  referred  to  the  board  of  equitable  adjudication  for 
confirmation  in  accordance  with  the  first  departmental  decision  in  the 
case.    (6  L.  D.,  311.) 


BRUMMETT   v.  WiNFlELD. 

Motion  for  review  of  departmental  decision  of  June  23, 1899, 28  L.  D., 
630,  denied  by  Acting  Secretary  Byan,  October  14, 1899. 
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mining  claim— tunnel  location— adverse  claim. 

Byeon  B.  Bueton. 

The  pendency  of  adverse  proceedings,  based  on  a  tunnel  location,  operates  as  a  Htay 
of  all  action  under  an  application  for  mineral  patent  that  embraces  ground 
included  in  said  adverse  claim. 

Acting  Secretary  Ryan  to  the  Commiasioner  of  the  General  Land  Office^ 
(W.  V.  D.)  October  18,  1899.  (U.  B.  G.) 

December  7, 1891,  and  March  24, 1892,  Albert  Wordeu  and  B.  B.  Bur- 
ton located  the  Ella  W.  and  Mary  A.  lode  mining  claims  respectively, 
situated  in  the  Cripple  Creek  mining  district,  El  Paso  coanty,  Colorado. 

The  title  acquired  by  these  locations  having,  by  virtue  of  sundry 
mesne  conveyances,  passed  to  and  vested  in  Byron  B.  Burton,  the  said 
Burton,  on  February  7,  1894,  applied  for  a  patent  for  said  lode  claims 
and  the  surface  ground  as  officially  surveyed  and  platted. 

May  22, 1804,  and  within  the  sixty  days'  period  of  publication  of  the 
notice  of  said  application  for  patent,  E.  M.De  La  Yergne,  as  director 
and  manager  for  The  El  Dorado  Mining  and  Milling  Company,  filled 
in  the  local  office  at  Pueblo,  Colorado,  an  adverse  claim  against  the 
application  for  patent,  alleging  that  certain  portions  of  the  premises 
described  in  the  plat,  field  notes  of  survey  and  application,  are  claimed 
adversely  and  owned  by  The  El  Dorado  Mining  and  Milling  Company, 
as  the  Sangre  de  Christo  Tunnel  site. 

June  20,  1894,  and  within  the  time  provided  by  section  2326  of  the 
Revised  Statutes,  the  said  The  El  Dorado  Mining  and  Milling  Company 
commenced  proceedings  in  the  district  court  of  the  fourth  judicial 
district  of  Colorado,  within  and  for  El  Paso  county,  against  the  said 
Byron  B.  Burton,  to  sustain  its  adverse  claim,  and  'Ho  recover  posses- 
sion of  all  that  parcel  of  the  Sangre  de  Christo  Tunnel  and  Tunnel 
site  embraced  within  the  lines  of  the  survey  of  the  Ella  W.  and 
Mary  A.  claims."  So  far  as  the  record  shows,  this  adverse  suit  has 
not  been  settled  or  decided  by  said  court,  nor  has  the  adverse  claim 
been  waived. 

January  19, 1898,  the  said  Byron  B.  Burton  filed  in  the  local  office  his 
application  to  purchase  'Hhat  mining  claim  known  as  the  Ella  W.  and 
Mary  A.  lodes,"  but  the  application  expressly  excepted  and  excluded 
therefrom 

thoee  portions  of  the  Sangre  de  Christo  Tunnel  Site  described  in  the  adverse  plat 
thereof  by  metes  and  bounds  as  follows,  to  wit:  Beginning  at  the  S.  W.  Cor.  of  Tun- 
nel Site,  point  A. ;  thence  N.  70°  SC  E.  374.4  ft. ;  thence  S.  82^  12'  W.  49.3  ft. ;  thence 
8. 70=  3(y  W.  326.1  ft.;  thence  8.  19^30'  E.  10  ft.  to  beginning;  also  beginning  at 
point  E. ;  thence  N.  7(F  30'  E.  106  ft. ;  thence  N.  33^  51'  W.  10.32  ft. ;  thence  S.  70° 
30^  W.  63.2  ft. ;  thence  S.  56°  34'  W.  41.53  ft.,  to  beginning. 

On  the  same  day  mineral  entry  !No.  1603  was  allowed  on  said  appli- 
cation, the  receiver's  receipt  and  register's  final  certificate  of  entry  both 
noting  the  exclusions  named  in  the  application  to  purchase. 


236  DECISIONS   BELATING   TO   THE   PUBLIC   LANDS. 

July  2, 1898,  your  office  suspended  said  entry  until  such  time  as  evi- 
dence of  the  final  disposition  of  the  adverse  suit  is  furnished,  because, 
as  stated  in  your  office  decision  of  that  date: 

It  appears  that  the  exclusioD  consista  of  strips  of  land  ten  feet  wide  along  the  line 
of  the  tnnriel,  but  I  am  nnable  to  tell  from  the  papers  on  file  whether  the  adverse 
claimant  claimed  simply  these  tracts,  or  whether  its  claim  is  of  wider  scope,  inclnd- 
ing  the  ''damping  ground"  shown  on  plat  and  possibly  the  lodes  contained  in  the 
Ella  W.  and  Mary  A.  claims. 

A  tunnel  location  under  the  mining  laws  of  the  United  States  is  a 
mining  claim,  and  may  be  made  the  basis  of  an  adverse  claim.  Bodie 
Tunnel  and  Mining  Co.  v,  Bechtel  Consolidated  Mining  Co.  et  aL 
(1  L.  D.,  584.)  This  being  so,  the  filing  of  the  adverse  claim  in  the 
local  office  and  the  commencement  of  suit  thereon  in  the  district  court 
will  operate  as  a  stay  of  all  proceedings  upon  Barton's  application 
for  patent  until  the  controversy  shall  have  been  settled  by  a  court 
of  competent  jurisdiction  or  the  adverse  claim  waived,  unless  the 
applicant  for  patent  lias  excluded  from  his  application  the  land  covered 
by  the  adverse  claim,  in  which  event  he  may  take  a  patent  for  the 
remainder.  Branagan  et  aL  t?.  Dulaney  (2  L. D.,  744);  Black  Queen 
Lode  V.  Excelsior  No.  1  Ldde  (22  L.  I).,  543). 

The  location  certificate  of  the  Sangre  de  Christo  Tunnel  Site  covers 
the  ground  hereinbefore  described  by  courses  and  distances  which  was 
excluded  from  mineral  entry  No.  1603,  and  in  addition  thereto  said 
certificate  calls  for  a  square  tract  of  land  two  hundred  and  fifty  feet 
on  each  side  of  and  below  the  mouth  of  said  tunnel  ^^for  dumping  pur- 
poses;" and  the  greater  portion  of  this  tract  forms  also  a  part  of  the 
surface  ground  within  the  exterior  lines  of  said  mining  claim  as 
entered,  and  was  not  excluded  from  said  entry.  The  adverse  claim 
filed  in  the  local  office  and  the  adverse  plat  filed  therewith  show  that 
the  adverse  claimants  claim  this  piece  of  ground.  No  copy  of  the 
complaint  filed  in  the  district  court  is  found  in  the  record  in  this  case, 
but  it  will  be  assumed  that  the  complaint  follows  the  adverse  claim 
and  plat  thereof  filed  in  the  local  office,  and  that  it  alleges  ownership 
of  and  the  right  of  possession  to  this  piece  of  ground. 

It  is  objected  that  section  2323  of  the  Revised  Statutes,  which 
recognizes  the  right  to  locate  tunnel  sites  upcm  the  public  mineral 
domain  of  the  United  States,  does  not  authorize  the  location  of  ground 
for  dumping  purposes.  This  presents  a  question  which  the  Department 
will  not  undertake  to  decide  in  this  case.  It  is  one  which  of  necessity 
arises  in  the  adverse  suit  and  of  which  the  court  wherein  that  suit  is 
pending  has  jurisdiction. 

The  action  of  your  office  in  suspending  said  entry  is  approved,  and 
the  decision  appealed  from  is  affirmed. 


RAILROAD  GRANT-DEFINITK  LOCATION— PRELIMINARY  ROUTE. 

Southern  Pacific  R.  R.  Co. 

The  grant  of  Jnly  25,  1866,  does  not  in  express  words  provide  tor  the  ''definite  loca- 
tion'' of  the  road,  but  contemplates  that  the  ''map  of  the  snrvey  of  said  rail- 
road/' for  which  provision  is  made,  shall  perform  that  service. 
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The  map  of  September  13, 1867,  filed  under  said  grant,  was  for  the  purpose  of  show* 
ing  a  trial  or  preliminary  line,  upon  which  an  anticipatory  executive  withdrawal 
could  be  made,  so  as  to  hold  the  lands  in  reservation  until  after  survey  and  final 
location  of  the  road;  and  the  order  of  withdrawal  based  on  snch  map  of  pre- 
liminary route  was  executive  in  character,  not  taking  effect,  according  to  its 
terms,  until  received  at  the  local  office. 

In  case  of  a  demand  upon  a  railroad  company  for  the  value  of  lands,  the  title  to 
which  is  confirmed  for  the  benefit  of  a  bona  fide  purchaser  by  the  act  of  March 
2, 1896,  the  minimnm  government  price  thereof  is  to  be  taken  as  the  value  of 
said  lands. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  October  18^  1899.  (F.  W.  C.) 

In  your  office  letter  of  December  11,  1897,  report  was  made  of 
demand  upon  the  Southern  Pacific  Railroad  Company,  as  snccessor  to 
the  Central  Pacific  Railroad  Company,  for  the  payment  to  the  United 
States  of  1 14,052.40,  on  account  of  the  couflrmatiou  of  title  in  the  pur- 
chasers from  the  railroad  of  5,860.90  acres  erroneously  patented  under 
the  grant  made  by  the  act  of  July  25,  1860  (14  Stat.,  239);  to  which 
demand  you  reported  that  the  company  had  failed  to  resx)ond. 

From  the  papers  transmitted  with  your  office  letter  of  April  30, 
1898,  it  appears  that  on  December  10, 1897,  resident  counsel  tor  the 
company  questioned  the  correctness  of  the  action  of  your  office  in 
including  in  the  list  accompanying  said  demand  the  E.  ^  of  the  NW.  ^ 
and  the  NW.  J  of  the  NW.  J  of  Sec.  17,  T,  31  N.,  R,  3  W.,  M.  D.  M., 
California,  which  was  held  to  have  been  excepted  from  the  railroad 
grant  because  of  the  homestead  entry  made  October  30,  1807,  by 
Samuel  Wayman,  which  entry  remained  of  record  until  canceled 
August  7,  1873,  January  5,  1898,  your  office  refused  to  strike  said 
tracts  from  the  list,  and  the  company  appealed,  urging  that  said  entry 
was  improperly  allowed  after  the  filing  of  the  map  of  preliminary 
route,  September  13, 1807,  on  a<;count  of  which  it  is  claimed  the  act 
making  the  grant  provided  for  a  statutory  withdrawal. 

The  grant  made  by  the  act  of  July  25, 1800  [supra)^  is: 

every  alternate  section  of  public  land^  not  mineral,  designated  by  odd-numbers,  to 
the  amount  of  twenty  alternate  sections  per  mile  (ten  on  each  side)  of  said  railroad 
line ;  and  when  any  of  said  alternate  sections  or  parts  of  sections  shall  be  found  to 
have  been  granted,  sold,  reserved,  occupied  by  homestead  settlers,  pre-empted,  or 
otherwise  disposed  of,  other  lands,  designated  as  aforesaid,  shall  be  selected  by  said 
companies  iu  lieu  thereof,  under  the  direction  of  the  Secretary  of  the  Interior,  in 
alternate  sections  designated  by  odd  numbers  as  aforesaid,  nearest  to  and  not  more 
than  ten  miles  beyond  the  limits  of  said  first- named  alternate  sections ;  and  as  soon 
as  the  said  companies,  or  either  of  them,  shall  file  in  the  office  of  the  Secretary  of 
the  Interior  a  map  of  the  survey  of  said  railroad,  or  any  portion  thereof,  not  less  than 
sixty  continuous  miles  from  either  terminus,  the  Secretary  of  the  Interior  shall 
withdraw  from  sale  public  lands  herein  granted  on  each  side  of  said  railroad,  so  far 
as  located  and  within  the  limits  before  specified. 

This  act  does  not  provide  in  words  for  the  "definite  location"  of  the 
line  of  road  and  make  the  status  of  the  land  at  that  time  the  cri- 
terion by  which  shall  be  determined  the  lands  granted  and  the  lands 
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excepted  for  which  indemnity  may  be  had.  Such  granting  acts  asaally 
provide  for  the  filing  of  a  preliminary  map  of  the  line  of  road,  called  a 
map  of  general  route,  which  is  to  be  supplanted  and  superseded  by 
another  and  more  accurate  map,  showing  the  line  of  the  road  as  finally 
adopted,  and  called  the  map  of  definite  location.  That  portion  of  this 
act  providing  for  the  filing  of  a  map  is  as  follows: 

and  as. soon  as  the  said  companies,  or  either  of  them,  shall  file  in  the  office  of  the 
Secretary  of  the  Interior  a  map  of  the  survey  of  said  railroad,  or  any  portion 
thereof,  not  less  than  sixty  continuous  miles  from  either  terminus,  the  Secretary  of 
the  Interior  shall  withdraw  from  sale  public  lauds  herein  granted  ou  each  side  of  said 
railroad,  so  far  as  located  and  within  the  limits  before  specified. 

As  this  is  the  only  map  for  the  filing  of  which  provision  is  made,  and 
it  was  necessary  to  give  location  to  the  lands  granted  in  some  definite 
manner,  it  was  evidently  the  intention  that  this  map  should  perform 
that  service. 

The  railroad  company  claims  that  the  map  of  1867  was  filed  in  pur- 
suance of  this  requirement  and  should  be  given  effect  accordingly  in 
the  adjustment  of  the  grant.  That  map,  however,  was  not  intended 
by  the  railroad  to  identify  or  fix  the  line  of  railroad  as  finally  adopted. 
On  its  face  it  was  described  as  a  map  of  preliminary  route,  and  the 
company  subsequently  filed  other  maps  specifically  denominated  by  it 
as  maps  of  definite  location.  The  limits  of  the  grant  were  projected 
upon  the  line  of  location  shown  upon  these  later  maps,  and  according 
to  these  limits  the  grant  has  been  practically  adjusted. 

The  map  of  1867  must  be  considered  as  filed  for  the  purpose  of  estab- 
lishing a  mere  trial  or  provisional  line,  upon  which  an  anticipatory 
executive  withdrawal  of  lands  could  be  made  so  as  to  hold  them  in 
reservation  until  after  the  survey  and  final  location  of  the  road  and  the 
filing  of  the  map  thereof  when  the  withdrawal  demanded  by  the  stat- 
ute would  be  made. 

The  orders  of  withdrawal  upon  the  maps  of  1867  were  merely  execu- 
tive, and  according  to  their  terms  were  not  to  become  effective  until 
received  at  the  local  office.  Wayman's  entry  was  allowed  before  the 
receipt  at  the  local  office  of  the  order  withdrawing  the  lands  upon 
the  map  of  1807,  and  must  be  considered  as  properly  allowed.  It  was 
a  subsisting  claim  on  August  5, 1871,  when  the  map  showing  the  line 
of  definite  or  final  location  of  the  road  opposite  this  tract  was  filed  and 
accepted,  and  is  therefore  held  to  be  sufficient  to  except  the  tract  cov- 
ered thereby  from  the  operation  of  the  railroad  grant. 

In  this  connection  it  is  noticed  that  by  far  the  greater  portion  of  the 
land  included  in  this  list  of  lands  said  to  have  been  erroneously 
patented  on  account  of  the  railroad  grant  is  land  returned  as  mineral 
at  the  date  of  the  survey  of  the  township.  Upon  inquiry  at  the  min- 
eral division  of  your  office  it  is  learned  that  all  of  these  lands  were 
adjudged  to  be  non  mineral  before  the  patenting  thereof  on  account  of 
the  railroad  grant.  The  mere  return  of  the  land  as  mineral  by  the 
surveyor,  even  though  before  the  filing  of  the  map  of  definite  location, 
would  not  affect  the  rights  under  the  grant,  if,  upon  investigation,  the 
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land  waa  fonnd  not  to  be  mineral.  Further  inveetigation  of  this  mat- 
ter shoold  therefore  be  made,  before  any  action  is  taken  looking  to  the 
bringing  of  suit  for  the  value  of  the  land. 

Kelative  to  the  recovery  of  lauds  found  to  have  been  erroneously 
patented,  but  shown  to  have  been  sold  to  a  bona  fide  purchaser,  the 
act  of  March  2, 1896  (29  Stat.,  42),  provides  "that  suit  be  brought 
«  .  .  .  tor  the  value  of  said  land,  which  in  no  case  shall  be  more 
than  the  minimum  government  price  thereof."  This  makes  the  maxi- 
mum recovery  one  dollar  and  twenty-five  cents  per  acre,  and  in  making 
demands  you  will  be  governed  thereby. 

Tour  attention  is  called  to  the  enclosed  letter  from  the  railroad  com- 
pany, returned  with  the  record,  in  which  the  desire  is  expressed  that 
the  matter  may  be  adjusted  without  the  necessity  for  suit. 


TSJ}TJLN  LANDS-CONVEYANCE  OP  ALLOTTED  I^NDS. 

Peoria  and  Miami  Indians. 

No  coiiTeyanoe  of  lands,  allotted  to  Peoria  and  Miami  ludianB  under  the  act  of 
March  2,  1889,  made  by  the  allottee,  or  his  heirs,  within  the  period  of  inhibition 
named  in  the  statnte,  has  the  effect  of  transferring  title  until  approved  by  the 
Beeretary  of  the  Interior. 

Assistant  Attomey-OeneralVan  Devanter  to  the  Secretary  of  the  Interior j 

October  18y  1899.  (W.  C.  P.) 

By  your  communication  of  June  19, 1899,  you  submitted  a  copy  of  a 
letter  from  the  Commissioner  of  Indian  Affairs,  dated  June  15, 1899, 
and  accompanying  papers,  relative  to  the  conveyance  of  lands  by  mem- 
bers of  the  Peoria  and  Miami  tribes  of  Indians,  saying: 

I  have,  therefore,  to  reqnest  that  yon  will  give  the  Department  your  opinion 
wbether  an  adult  heir  of  a  deceased  allottee  who  was  a  member  of  either  the  Peoria 
or  Miami  tribe  of  Indians,  can  convey  the  lands  inherited  by  bim,  and  give  a  good 
and  valid  title  by  deed  when  said  deed  is  not  approved  by  the  Secretary  of  the 
Interior;  and,  also,  whether  the  deed  of  a  minor  heir  to  land  inherited  by  him  from 
an  allottee  of  either  of  said  tribes  mast  be  approved  by  the  Secretary  of  the  Interior 
In  ord^r  to  give  a  good  and  valid  title. 

The  first  general  provision  for  the  allotment  of  lauds  in  severalty  to 
the  individual  members  of  the  various  Indian  tribes  was  made  by  the 
act  of  February  8, 1887  (24  Stat.,  388).  It  was,  however,  specifically 
provided  that  the  provisions  thereof  should 

not  extend  to  the  territory  occupied  by  the  Cheroke4>s,  Creeks,  Choctaws,  Chick- 
aaaws,  SeminoleSj  and  Osage,  Miamies  and  Peorias,  and  Sacs  and  Foxes,  in  the  Indian 
Territory. 

The  act  of  March  2, 1889  (25  Stat,,  1013),  declared  the  provisions  of 
the  act  of  1 887,  supra^ 

applicable  to  the  confederated  Wea,  Peoria,  Kaskaskia,  and  Piankeshaw  tribes  of 
Indians,  and  the  Western  Miami  tribe  of  Indians,  now  located  in  the  northweHteru 
part  of  the  Indian  Territory,  and  to  their  reservation,  ia  the  same  manner  and  to 
the  same  extent  as  if  said  tribes  had  not  been  excepted  from  the  provisions  of  said 
act,  except  as  to  section  six  of  said  act  and  as  otherwise  hereinafter  provided. 
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Section  six  of  the  act  of  1887  is  that  which  accords  citizenship  to 
Indians  upon  receiving  allotments. 

The  act  of  1889  then  directs  that  there  be  allotted  to  each  member 
of  said  confederated  Wea,  Peoria,  Kaskaskia,  Piankeshaw,  and  West- 
em  Miami  tribes  of  Indians  not  to  exceed  two  hundred  acres  of  land 
each,  and  provides  as  follows : 

The  land  so  allotted  shall  not  be  subject  to  alienation  for  twenty-five  years  from 
the  date  of  the  issuance  of  patent  therefor,  and  said  lands  so  allotted  shall  be 
exempt  from  levy,  sale,  taxation  or  forfeiture  for  a  like  period  of  years.  As  soon  as 
all  the  allotments  or  selections  shall  have  been  made  as  herein  provided,  the  Secre- 
tary of  the  Interior  shall  cause  a  patent  to  issue  to  each  and  every  person  so  enti- 
tled, for  his  or  her  allotment,  and  such  patent  shall  recite  in  the  body  thereof  that 
the  land  therein  described  and  conveyed  shall  not  be  alienated  for  twenty-five  years 
from  the  date  of  said  patont,  and  shall  also  recite  that  such  land  so  allotted  and 
patented  is  not  subject  to  levy,  sale,  taxation,  or  forfeiture  for  a  like  period  of  years, 
and  that  any  contract  or  agreement  to  sell  or  convey  such  lands  or  allotments  so 
patented  entered  into  before  the  expiration  of  said  term  of  years  shall  be  absolutely 
null  and  void. 

These  are  the  only  provisions  of  that  act  necessary  to  consider. 

AllotDients  were  made  under  the  provisions  of  this  act  and  by  the 
act  of  June  7,  181»7  (30  Stat.,  62,  72),  Congress  permitted  the  sale  of  a 
part  of  said  allotments,  as  follows : 

That  the  adult  allottees  of  land  in  the  Peoria  and  Miami  Indian  reservation  in  the 
Qiiapaw  agency,  Indian  Territory,  who  have  each  received  allotments  of  two  hun- 
dred acres  or  more  may  sell  one  hundred  acres  thereof,  under  such  rules  and  regula- 
tions as  the  Secretary  of  the  Interior  may  prescribe. 

"Eules  and  regulations  to  be  observed  in  the  conveyance  of  lands 
allotted  to  members  of  the  Peoria  and  Miami  tribes  of  Indians  within 
the  Peoria  Reservation  of  the  Quapaw  Agency,  Indian  Territory," 
were  prescribed  by  the  Secretary  of  the  Interior  July  10,  1897,  which, 
after  directions  as  to  the  manner  of  execution  and  acknowledgment  of 
the  deed,  as  to  how  payment  shall  be  made  and  as  to  the  proofs  to  be 
submitted  with  the  deed,  say : 

IV.  Male  grantors  must  be  twenty-one  years  of  age  and  female  grantors  must  be 
eighteen  years  of  age  at  the  date  of  the  execution  of  the  deed  of  conveyance  to 
entitle  them  to  sell  their  land.  (See  Maofield's  Digest  of  the  Statutes  of  Arkansas 
1884,  Sec.  3464.) 

v.  The  right  of  conveyance  of  allotted  lands  by  Peoria  and  Miami  Indians  is 
restricted  to  adult  persons,  as  mentioned  in  paragraph  IV,  who  have  each  received 
allotments  of  two  hundred  acres  thereof. 

VI.  The  title  of  the  land  conveyed  by  such  deed  shall  not  vest  in  the  grantee 
therein  named  unless  the  deed  is  approved  by  the  Secretary  of  the  Interior. 

A  modification  of  these  rules  March  1,  1898,  related  only  to  the 
payment  for  lands  sold  and  does  not  aftect  the  question  now  under 
consideration. 

It  will  be  noticed  that  the  plan  of  the  allotment  act  of  1887,  supra^ 
to  issue  first  a  trust  or  conditional  patent  declaring  the  United  States 
would  hold  the  allotted  lands  in  trust  for  the  allottee  or  his  heirs  for 
the  period  of  twenty-five  years  and  at  the  expiration  of  that  period 
would  convey  it  absolutely  to  such  allottee  or  his  heirs  is  not  followed 
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in  the  act  of  1889,  supra.  This  later  law  declares  that  the  land  shall 
be  inalienable  for  twenty-five  years  and  directs  that  a  patent  shall  be 
issned  to  each  allottee  and  that  such  patent  ^' shall  recite  in  the  body 
thereof  that  the  land  therein  described  and  conveyed  shall  not  be 
alienated  for  twenty-five  years  from  the  date  of  said  patent."  This 
instrument  vests  in  the  allottee  the  full  title  to  the  land  and  clothes 
him  with  all  the  attributes  of  absolute  ownership  except  the  one  of 
power  to  alienate.  The  validity  of  such  a  condition  has  been  recognized 
by  the  supreme  court.  Smith  i?.  Stevens  (10  Wall.,  321);  Taylor  r. 
Brown  (147  U.  S.,  640). 

It  was  deemed  necessary  to  modify  the  restriction  against  alienation 
contained  in  the  act  of  1889,  supra,  and  hence  the  provision  in  the  act 
of  1S97,  supra,  authorizing  the  sale  by  adult  allottees  who  had  received 
two  hundred  acres  of  land  of  one  hundred  acres.  Even  this  provision 
was  not  without  a  qualification  for  such  sales  were  to  be  ntade  ^Hinder 
such  rules  and  regulations  as  the  Secretary  of  the  Interior  may  pre- 
scribe." As  to  the  original  allottees  there  can  be  no  q^uestion.  Only 
adults  were  allowed  to  sell  allotted  lands  and  they  only  one  hundred 
acres  thereof  and  only  in  pursuance  of  rules  and  regulations  to  be 
prescribed  by  the  Secretary  of  the  Interior.  Such  rules  and  regula- 
tions were  adopted,  one  of  the  requirements  being  that  all  conveyances 
should  be  approved  by  the  Secretary  of  the  Interior  to  make  them 
effective. 

If  the  inhibition  in  the  act  of  1889  attached  to  the  lands  in  the  hands 
of  heirs  it  still  applies  in  the  absence  of  the  consent  of  the  Secretary  of 
the  Interior  because  the  rules  made  in  pursuance  of  the  authority  of 
the  act  of  1807,  supra,  require  his  approval  as  to  all  deeds.  The  lan- 
guage of  the  act  of  1889  shows  that  it  was  the  land  and  not  the  person 
that  was  in  the  mind  of  Congress.  The  provision  is  that  the  ^^land'' 
shall  not  be  alienated  not  that  the  allottee  shall  not  sell  his  land  and 
that  "any"  contract  or  agreement  to  sell  or  convey  such  land  or  allot- 
ments so  patented,  entered  into  before  the  expiration  of  said  term  shall 
be  absolutely  null  and  void.  The  purpose  was,  as  has  been  said  by  the 
supreme  court  of  similar  provisions  in  other  laws,  to  protect  the  Indian 
o\^ner  from  improvident  disposition  of  his  lands.  The  requirement  in 
the  rules  and  regulations  that  all  sales  shall  be  subject  to  the  approval 
of  the  Secretary  of  the  Interior  is  a  Just  one  and  as  circumstances 
have  frequently  proven  a  necessary  one  to  proper  protection  of  the 
Indian. 

I  am  of  opinion,  and  so  advise  you,  that  no  conveyance  of  these 
allotted  lands  by  the  Indian  allottee  or  his  heirs,  made  within  the  period 
of  inhibition  mentioned  in  the  statute,  has  the  effect  of  transferring  title 
until  approved  by  the  Secretary  of  the  Interior. 

Approved,  October  18, 1899. 
Thos.  Ryan, 

Acting  Secretary. 
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81,   1870. 

Northern  Pacific  R.  E.  Co.  v.  Boonby. 

Lands  reserved  prior  to  the  passage  of  the  act  of  Jaly  2,  1864,  can  not  be  made  the 
basis  of  a  selection  within  the  second  indemnity  belt  of  the  Northern  Pacific 
grant. 

A  claim  resting  upon  an  application  to  enter,  and  not  upon  an  entry,  settlement,  or 
parchaee,  is  not  within  the  provisions  of  the  act  of  July  I,  1898. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  Oetieral  Land  Office^ 
(W.  V.  D.)  October  18, 1899.  (P.  W.  C.) 

The  Nortbern  Pacific  Bailroad  Oompany  has  api>ealed  from  your 
office  decision  of  May  27, 1898,  reversing  the  action  of  the  local  officers 
in  rejecting  the  homestead  application  of  John  Booney,  covering  the  S. 
i  of  the  8W.  4  and  the  S.  J  of  the  SB.  i  of  Sec.  5,  T.  127  K,  B.  33  W., 
St.  Oloud  land  district,  Minnesota,  and  holding  the  same  for  allowance. 

The  tract  involved  is  within  the  second  indemnity  belt  of  the  grant 
to  the  Northern  Pacific  Bailroad  Company  as  provided  for  in  the  joint 
resolution  of  May  31, 1870  (16  Stat.,  378).  It  is  also  within  the  primary 
limits  of  the  grant  for  the  St.  Vincent  extension  of  the  St.  Paul,  Minne- 
apolis and  Manitoba  railway,  but  it  was  held  to  have  been  excepted 
from  the  grant  to  said  company  and  there  is  no  question  now  before 
the  Department  of  any  rights  under  that  grant. 

The  claim  of  the  Northern  Pacific  Bailroad  Company  is  based  upon 
a  selection  list  presented  November  5,  1883,  which  embraced  this  land, 
and  as  a  basis  for  the  selection  in  question  there  were  assigned,  as  lost 
to  the  grant,  lots  4  and  5  of  Sec.  3,  and  lots  1  and  2  of  Sec.  5,  T.  51  N., 
B.  17  W. 

Said  selection  list  was  rejected  by  the  local  officers  for  conflict  with 
the  grant  to  the  Manitoba  railway  company,  this  action  being  prior  to 
the  adjudication  against  the  Manitoba  company;  from  which  action 
the  Northern  Pacific  Bailroad  Oompany  appealed. 

Said  appeal  was  considered  in  your  office  decision  of  June  26, 1895, 
in  which,  as  before  stated,  it  was  held  that  this  tract  was  excepted 
from  the  grant  to  the  Manitoba  railway  company,  and  no  other  ol^m 
being  at  that  time  asserted  to  the  land,  it  was  held  to  be  subject  to 
selection  by  the  Northern  Pacific  Bailroad  Company.  The  Northern 
Pacific  Bailroad  Company  has  not,  however,  paid  the  fees  as  required 
and  completed  its  selection  of  this  land. 

The  tracts  assigned  by  the  Northern  Pacific  Bailroad  Company  in  its 
application  to  select,  as  a  basis  for  the  selection,  are  within  the  twenty- 
mile  or  indemnity  limit  of  the  grant  made  by  the  act  of  May  5, 1864 
(13  Stat.,  64),  to  aid  in  the  construction  of  the  Lake  Superior  and 
Mississippi  railroad.  They  were  withdrawn  on  account  of  said  grant 
by  letter  of  May  26, 1864,  prior  to  the  passage  of  the  act  of  July  2, 1864 
(13  Stat.,  365),  making  the  grant  under  which  the  Northern  Pacific 
Bailroad  Company  lays  claim.  Said  lands  are  opposite  the  portion  of 
the  Lake  Superior  and  Mississippi  railroad  between  Thomson's  Junction 
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and  Daluth,  and  were  certified  to  the  State  of  Minnesota  on  account 
of  tlie  grant  for  the  Lake  Sup^ior  and  Mississippi  liailroad  Company 
Jane  7, 1873. 

Eooney's  claim  to  the  land  is  based  upon  the  tender  of  a  homestead 
application  oii  September  9, 1897.  which  was  rejected  for  conflict  with 
the  application  to  select  the  land  filed  by  the  Northern  Pacific  Bailroad 
Company;  from  which  action  he  duly  appealed  to  your  office,  and  upon 
consideration  of  said  appeal  the  action  of  the  local  oificers  in  rejecting 
his  application  was,  as  before  stated,  reversed  by  the  decision  of  your 
ofiBce  api>ealed  from.  Said  application  does  not  allege  settlement  upon 
the  land  prior  to  the  tender  thereof. 

In  the  matter  of  the  adjustment  of  the  grant  to  the  Northern  Pacific 
Bailroad  Company,  it  was  held  in  departmental  decision  of  August  27, 
1896  (23  L.  D.,  204),  that  the  arrangement  between  the  Northern  Pacific 
and  the  Lake  Superior  and  Mississippi  companies,  with  respect  to  the 
latter  company's  line  of  road  between  Thomson's  Junction  and  Dulnth^ 
was  a  consolidation,  confederation  and  association  of  the  two  com- 
panies, and  that  in  the  adjustment  of  the  grant  to  the  Northern  Pacific 
Bailroad  Company  between  the  points  named,  the  Northern  Pacific 
Bailroad  Company  would  be  entitled  to  indemnity  only  for  losses  sus- 
tained outside  the  limits  of  the  grant  to  the  Lake  Superior  and  Missis- 
sippi Bailroad  Company. 

It  was  ander  this  decision  that  the  eastern  terminus  of  the  Northern 
Pacific  grant  was  fixed  at  Duluth,  in  the  State  of  Minnesota,  and  the 
correctness  of  this  decision  is  involved  in  the  cases  now  pending  in  the 
supreme  court  of  the  United  States. 

Without  regard  to  the  result  in  that  case,  it  must  be  held  that  the 
basis  assigned  is  not  a  proper  and  sufficient  one  to  support  the  selec- 
tion, because,  by  the  terms  of  the  joint  resolution  of  May  31,  1870, 
supra^  under  which  this  selection  is  made,  indemnity  selections  within 
the  second  indemnity  belt  therein  provided  for  can  only  be  made  for 
such  lands  as  ^^have  been  granted,  sold,  reserved,  occupied  by  home- 
stead settlers,  preempted  or  otherwise  disposed  of  subsequent  to  the 
passage  of  the  act  of  July  two,  eighteen  hundred  and  sixty-four." 

As  this  land  was  reserved  prior  to  the  passage  of  the  act  of  July  2, 
1864,  it  could  not  therefore  support  selections  within  the  second  indem- 
nity belt.  It  follows  that  the  selection  is  not  a  proper  one,  and  for  that 
reason  its  rejection  by  the  local  officers  is  affirmed. 

Booney  has  not  made  entry  of  nor  purchased  the  land,  and,  as  before 
stated,  his  homestead  application,  upon  which  his  claim  is  based,  does 
not  allege  settlement  prior  to  the  tender  thereof.  The  conflicting  claims 
of  the  parties  do  not,  therefore,  seem  to  come  within  the  purview  of 
the  act  of  July  1, 1898  (30  Stat.,  597,  620).  (See  Northern  Pacific  Bail- 
road Company  v.  Sherwood,  28  L.  D.,  126.) 

There  being  no  withdrawal  of  lands  within  the  indemnity  limits  on 
account  of  the  Northern  Pacific  grant,  no  reason  appears  why  Booney 
should  not  be  permitted  to  complete  entry  thereof  as  applied  for,  and 
your  office  decision  according  him  such  right  is  affirmed. 
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RAILROAD  GRAXT-SECTION  8,  ACT  OF  FEBRUARY  8,  1887. 

MoBBis  V.  New  Obleans  Pacific  Ky.  Co. 

The  mere  posseBsion  and  cultivation  of  land,  without  actual  residence  thereon,  can- 
not be  construed  as  bringing  a  claimant  within  the  protection  extended  to 
"actual  settlers"  by  section  2,  act  of  February  8, 1887. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  October  18, 1899.  (F.  W.  C.) 

A  motion  has  been  filed  on  behalf  of  William  F.  Morris  for  review 
of  departmental  decision  of  June  9th  last  (not  reported),  in  the  matter 
of  his  contest  against  the  New  Orleans  Pacific  Eailway  Company, 
involving  the  N.  i  of  the  NE.  i  and  the  N.  i  of  the  N  W.  J  of  Sec.  17, 
T.  3  S.,  R.  2  W.,  Kew  Orleans  land  district,  Louisiana. 

This  land  is  within  the  indemnity  limits  of  the  grant  made  by  the 
act  of  March  3, 1871  (16  Stat.,  573),  to  the  New  Orleans,  Baton  Kouge 
and  Vicksburg  Kailroad  Company,  to  which  grant  the  New  Orleans 
Pacific  Railway  Company  succeeded  by  assignment.  The  assignment 
was  confirmed  by  the  act  of  February  8, 1887  (24  Stat.,  391),  as  to  the 
grant  for  the  portion  of  the  road  opposite  which  the  land  in  question  lies. 

This  tract  was  included  in  the  company's  list  of  selections  filed 
December  28, 1883,  and  also  in  the  list  of  September  7, 1889,  and  was 
patented  to  the  company  on  account  of  its  grant  January  15,  1891. 

The  case  under  consideration  arose  upon  the  proffer,  on  November 
26,  1895,  of  a  homestead  application  by  Morris  covering  this  land,  in 
support  of  which  settlement  was  alleged  in  1874. 

From  the  record  before  the  Department  it  appeared  that  Morris  had 
been  in  possession  of  and  cultivated  the  land  in  question  since  1873, 
but  that  it  was  not  until  during  the  month  of  August,  1890,  that  he 
built  a  house  and  established  residence  upon  the  tract  here  under  con- 
sideration. Prior  to  that  time  he  had  resided  upon  adjoining  land.  It 
was  therefore  held  that  <Hhe  case  made  by  the  record  is  not  one  that 
would  warrant  the  bringing  of  a  suit  for  the  purpose  of  setting  aside 
the  patent  issued  to  the  company  for  this  land;  but  in  view  of  the 
residence  by  Morris  upon  the  land  since  August,  1890,  and  valuable 
improvements  placed  thereon,  it  was  directed  that  the  facts  in  the  case 
be  called  to  the  attention  of  the  company  and  its  relinquishment  and 
reconveyance  of  the  land  invited  under  the  provisions  of  the  act  of 
April  4,  1896  (29  Stat.,  91)." 

From  the  showing  made  in  support  of  the  motion  under  considera- 
tion it  appears  that  the  railway  company  had  sold  this  land  long  prior 
to  the  presentation  of  the  application  by  Morris  in  1895,  and  that 
Morris  has  corresponded  with  the  transferees  of  the  company  for  the 
purpose  of  securing  their  release  of  the  land  under  consideration  and 
the  selection  of  other  land  under  the  provisions  of  the  act  of  April  4, 
1896,  supra.  Without  awaiting  the  result  thereof,  he  has  moved  a 
review  of  the  decision  of  June  9th  last,  urging  that  the  patent  to  the 
railroad  company  including  this  land  was  erroneously  issued,  because 
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of  bis  settlemeiit  upon  the  land  antedating  the  railroad  selection^  and 
farther  sets  up  that  lie  applied  to  enter  this  land  in  1889,  prior  to  the 
selection  list  presented  during  that  year,  and'  asks  that  the  tract  in 
question  be  included  in  the  suit  now  pending  against  said  company  to 
recover  the  title  erroneousl}'^  conveyed  on  account  of  said  grant. 

In  construing  the  second  section  of  the  act  oi  February  8,  1887, 
supra^  making  provision  for  the  protection  of  actual  settlers  upon  the 
lands  within  the  portion  of  the  grant  confirmed  to  the  Kew  Orleans 
Pacific  Eailway  Company,  it  was  held  by  this  Department,  in  the  case 
of  Pennington  v.  New  Orleans  Pacific  Ry.  Co.  (25  L.  D.,  01),  that — 

Its  ev^idout  purpose  was  to  protect  Id  their  possessiou,  only  those  who  were  actual 
settlers  at  the  date  of  the  definite  location,  or  other  qnalifled  persons  to  whom  they 
miglit  thereafter  have  assigned  their  possessory  right. 

The  mere  possession  and  cultivation  of  land,  without  proof  of  actual 
residence,  can  not  be  construed  to  be  an  occupation  by  an  '' actual  set- 
tler'' within  the  meaning  of  the  act  of  1887. 

Relative  to  the  application  alleged  to  have  been  presented  by  Morris 
during  the  year  1889,  prior  to  the  selection  made  of  this  land  by  the 
company  during  that  year,  it  is  sufficient  to  say  that,  if  admitted,  it 
could  avail  him  nothing,  as  this  land  had  been  selected  long  prior 
thereto,  to  wit,  on  December  28, 1883,  and  said  selection  last  mentioned 
was  not  set  aside  by  the  order  of  August  15, 1887,  restoring  railroad 
indemnity  lands,  as  alleged  in  the  motion.  See  Dinwiddle  v,  Florida 
Bailway  and  Navigation  Co.  (9  L.  D.,  74). 

The  previous  decision  of  the  Department  is  therefore  adhered  to, 
and  the  motion  for  review  is  accordingly  denied. 


CONTESTt-CANCELLATION  FEE-AFFIDAVIT  OF  CONTEST. 

Kelly  v.  Teutsoh. 

An  anearned  cancellation  fee  should  not  be  delivered  to  any  one  except  the  deposi- 
tor, in  the  absence  of  d'ne  authority  shown  to  receive  the  same  and  receipt 
therefor. 

An  affidavit  of  contest  executed  by  one  signing  the  contestant's  name  as  his  ^*  agent 
and  attorney''  is  properly  rejected. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office 
(W.  V.  D.)  October  18,  1899.  (C.  W.  P.) 

The  record  shows  that  on  November  11, 1S95,  Christian  Teutsch  made 
homestead  entry,  No.  19,496,  of  the  SE.  J  of  Sec.  6,  T.  22  S.,  B.  32  W., 
Dodge  City  land  office,  Kansas. 

On  November  14,  1898,  Robert  Short,  by  his  attorney,  G.  L.  Miller, 
filed  an  affidavit  of  contest  against  said  entry  and  deposited  the  sum 
of  $1.00,  as  the  fee  for  notice  of  cancellation  of  the  entry.  Said  con- 
test was  subsequently  dismissed.  On  October  20, 1898,  William  Kelly, 
by  his  attorney,  the  said  G.  L.  Miller,  filed  the  affidavit  of  contest 
which  is  set  out  in  your  office  decision  of  April  24, 1899,  in  the  case 
under  consideration,  which  was  signed  <^  William  Kelly,  contestant. 
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By  G.  L.  Miller,  his  ageut  and  attorney,"  and  sworn  to  by  the  said 
Miller,  <'  agent  of  said  William  Kelly,  contestant."  It  was  also  cor- 
roborated by  said  Miller.  There  was  tendered  therewith  a  voncher  for 
$1.00,  the  unearned  fee  deposited  in  behalf  of  Robert  Short,  signed  by 
the  said  Miller  as  attorney  of  record  for  Short,  with  the  request  that 
said  fee  be  transferred  to  Kelly^s  contest. 

The  local  officers  rejected  the  affidavit  of  contest  on  the  same  day  on 
which  it  was  filed, 

beoaase  contest  affidavit  is  not  execated  by  contestant,  but  by  O.  L.  Miller  as  agent 
and  attorney ;  no  cancellation  fee  is  tendered.  The  receiver  refuses  to  deliver  to  6. 
L.  Miller,  or  to  William  Kelly,  or  to  any  other  than  depositor  (except  on  his  order) 
unearned  fees  or  unofficial  moneys  deposited  by  Robert  Short,  on  a  voucher  signed 
by  G.  L.  Miller  as  attorney  for  Short. 

On  appeal,  your  office  held  that  the  local  officers  were  right  in  refus- 
ing to  return  the  fee  of  $1,  deposited  on  behalf  of  Robert  Short,  on 
the  order  of  the  said  6.  L.  Miller,  as  it  woald  have  been  in  violation  of 
requirement  No.  7  of  the  circulai'  of  June  5, 1897  (24  L.  D.,  505),  which 
requires  that: 

When  repayment  is  not  made  direct  to  the  depositor  himself,  the  authority  of  the 
agent  or  attorney  who  signs  the  receipt  to  receive  and  receipt  for  the  same  must 
accompany  the  voucher  and  be  verified  before  some  officer  authorized  to  take 
acknowledgments,  or  before  the  register  or  the  receiver.  If  before  an  officer  other 
than  a  register  or  receiver  the  seal  of  such  officer  must  be  affixed,  or  his  authority 
attested  by  an  officer  of  a  court  of  record  having  a  seal ; 

and  that  an  affidavit  of  contest  should  always  be  made  by  the  con- 
testant and  corroborated  by  one  or  more  witnesses,  and  that  the  local 
officers  properly  rejected  the  affidavit  of  contest. 

Kelly,  by  his  attorney,  appeals  to  the  Department. 

Your  office  decision  is  manifestly  correct,  and  it  is  affirmed. 


OKLAHOMA  LANDS-SECOND  HOMESTEAD  ENTBT. 

Martin  E.  Lamastbe. 

Under  section  10,  act  of  March  3,  1893,  opening  the  Cherokee  Outlet  to  settlement 
and  entry,  the  provisions  of  section  13,  act  of  March  2,  1889,  25  Stat.,  1006,  are 
applicable  in  determining  the  qualifications  of  an  applicant  for  land  in  said 
Outlet. 

The  right  of  second  entry,  as  provided  for  by  section  13,  act  of  Marcl^  2, 1889,  is 
determined  by  the  status  of  the  applicant  at  the  time  of  his  application ;  and 
if,  at  such  time,  he  has  attempted  to  secure  title  under  law  existing  at  the  pas- 
sage of  said  act,  but  failed,  he  is  qualified  as  an  entryman  thereunder,  so  far  as 
his  previous  entry  is  concerned. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  Oeneral  Land  Office, 
(W.  V.  D.)  October  18,  1899.  (4-  S.  T.) 

On  April  2, 1894,  Martin  E.  Lamaster  made  homestead  entry  No.  21180 
for  lot  2  SW.  i  and  S.  J  lot  1  SW.  J  and  8W.  \  SB.  J,  Sec.  6,  T.  26, 
N.,  B.  14  W.,  5th  p.  m.,  Springfield,  Missouri,  and  relinqaished  the  saute 
on  July  6,  1895.     . 
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On  March  28, 1808,  he  filed  in  the  land  office  at  Woodward,  Okla- 
homa, his  application  to  make  homestead  entry  for  the  NE.  ^  NE.  ^, 
Sec.  27,  and  the  B.  J  SE.  J,  Sec.  22,  and  N W.  i  SW.  J,  Sec.  23,  T,  4  N., 
B.  28  E.,  0.  M.,  Woodward,  Oklahoma,  accompanied  by  his  affidaA  it 
wherein  he  alleges  in  regard  to  said  entry  No.  21180 — 

That  darinfi^  May  of  said  year  be  built  a  honae  16x18  feet  on  said  lands  and  estab- 
lished his  actual  residence  therein  immediately  thereafter.  That  he  bad  been  in 
that  county  but  a  short  time,  and  believed  that  he  could  clear  off  the  timber  and 
underbrush  f^om  the  lands,  and  place  it  under  cultivation.  That  soon  after  making 
his  settlement,  hfi  commenced  clearing  the  land,  and  only  succeeded  in  clearing 
about  one  or  two  acres  during  the  year.  That  he  found  the  soil  to  be  of  poor  grade, 
and  the  following  spring,  his  means  being  exhausted,  and  believing  he  would  never 
be  able  to  clear  the  lands  and  raise  any  crops,  and  seeing  nothing  but  starvation 
ahead  of  him,  he  abandoned  the  lands,  gathered  together  what  goods  he  had,  and 
started  overland  for  Beaver  county,  Oklahoma,  where  he  hoped  to  be  allowed  the 
privilege  of  filing  on  a  homestead. 

That  while  on  the  road,  at  Carthage  Mo.,  he  met  a  resident  of  that  place,  who,  in 
a  conyersation,  asked  him  where  he  was  from.  Affiant  told  him  he  was  from  Dong- 
las  county,  and  the  party  stated  that  he  intended  soon  to  move  to  that  county. 
Affiant  stated  that  he  had  left  a  homestead  there,  abandoning  it  because  he  had  to 
go  away  to  seek  a  living,  and  the  party  offered  him  a  consideration  of  about  forty 
dollars  for  the  improvements  affiant  had  left  on  the  lands,  which  he  accepted,  and 
relinquished  the  lands  back  to  the  government. 

He  further  states  that  he  was  about  out  of  money,  aud  needed  the  means  badly  for 
the  purpose  of  defraying  his  expenses  while  on  the  road,  and  without  it,  would  not 
have  been  able  to  reach  here. 

That  he  did  not  receive  what  his  improvements  had  cost  him,  and  did  not  consider 
or  believe  that  he  was  receiving  any  consideration  for  his  relinquishment,  or  in  any 
way  Jeopardizing  his  ohances  of  securing  a  homestead  in  this  country,  and  would 
not  have  accepted  the  offer  if  he  had  considered  that  it  would  do  so. 

He  further  states  that  be  came  to  this  country  in  good  faith  for  the  purpose  of 
•ecnring  a  home  and  living.  That  he  has  in  view,  a  tract  of  land  upon  which  he  is 
confident  he  can  live  and  improve  and  make  a  home.  And  he  respectfully  aslcs  leave 
to  make  a  second  homestead  entry  upon  said  tract,  which  is  the  NE.  ^NE.  i,  Sec.  27, 
and  £.  i  8E.  i.  Sec.  22  and  NW.  i  SW.  i  Sec.  23,  Tp.  4  N.  range  28  E.,  C.  M. 

Affiant  further  states  that  while  he  innocently  accepted  a  consideration  for  the 
improvements  on  his  former  homestead,  that  should  the  Hon.  Commissioner  of  the 
Qeneral  Land  Office  consider  that  such  acceptance  is  a  bar  to  his  securing  a  second 
homestead,  he  is  ready  and  willing  to  refund  to  the  purchaser,  the  amount  h^  received 
for  said  improvements,  if  by  doing  mo  he  would  be  able  to  remove  such  disability. 

On  July  30,  1898,  a  decision  was  rendered  by  your  office  rejecting 
said  application  on  the  ground  that  the  applicant  relinquished  his  said 
entry  for  a  valuable  consideration  and  therefore  could  not  be  allowed  a 
second  homestead  entry.  The  land  applied  for  is  a  portion  of  what  is 
known  as  the  Cherokee  Outlet,  in  Oklahoma,  and  as  to  the  allowance 
of  second  homestead  entries  on  said  lands  Congress  has  enacted  special 
laws. 

By  section  ten  of  the  act  of  Congress  approved  March  3, 1893  (27 
Stat.,  642),  being  the  statute  under  which  the  lands  in  question  were 
opened  to  settlement,  it  is  provided  that — 

The  President  of  the  United  States  is  hereby  authorized,  at  any  time  within  nix 
months  after  the  approval  of  this  act  and  the  acceptance  of  the  same  by  the  Cherokee 
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Nation  as  herein  provided,  by  proclamation,  to  open  to  settlement  any  or  all  of 
the  lands  not  allotted  or  reserved,  in  the  manner  provided  in  section  thirteen  of  the 
act  of  Congress  approved  March  second  eighteen  hundred  and  eighty-nine. 

In  tbe  case  of  Walton  et  al,  v,  Monabaii  (on  review,  29  L.  D.,  108, 112), 
it  is  held  that — 

A  fair  constraction  of  the  language  quoted  is,  that  it  was  intended  thereby  to  make 
applicable  the  provisions  of  said  section  13,  in  the  disposal  of  landn  in  the  Cherokee 
Outletj  not  only  as  to  the  manner  of  opening  said  land  to  settlement  and  entry,  but 
also  as  to  the  qualifications  of  claimants. 

Said  section  13  of  tbe  act  of  March  2, 1889  (25  Stat.,  1005),  provides— 

That  any  person  who  having  attempted  to,  but  for  any  cause,  failed  to  secure  a 
title  in  fee  to  a  homestead  under  existing  law,  or  who  made  entry  under  what  is 
known  as  the  commuted  provision  of  the  homestead  law,  shall  be  qualified  to  make 
a  liomestead  entry  upon  said  lands. 

In  the  case  of  James  W.  Lowry  (26  L.  D.,  448),  it  is  held  that  the 
words  used  in  said  statute  to  prescribe  tbe  qualifications  of  entryinen 
Liive  reference  to  the  status  of  the  applicant  at  the  time  of  making  his 
a[)plication  and  not  at  the  time  of  tbe  passage  of  the  act;  hence  tbe 
question  in  this  case  is:  What  was  the  status  of  tbe  applicant  on 
March  28, 1898,  the  date  of  bis  application  f  Was  be  a  person  who  bad 
attempted  to,  but  for  any  cause  failed  to  acquire  title  in  fee  to  a  home- 
stead under  a  law  existing  at  the  time  of  tbe  passage  of  the  act  of 
March  2,  1889? 

The  said  entry,  ^o,  21180,  was  made  under  a  law  existing  before,  and 
at  the  time  of,  tbe  passage  of  the  act  of  March  2, 188i).  Tbe  applicant 
swears  in  his  application,  in  substance,  that  he  did  all  he  could  to  make 
a  homestead  on  tbe  land.  He  exhausted  his  means  and  saw  starvation 
awaiting  him  if  he  remained  there,  and  was  forced  to  abandon  tbe  land 
to  get  a  living.  If  this  be  true,  he  had  certainly  attempted  and  failed 
to  acquire  a  homestead  under  a  law  existing  at  the  time  of  the  passage 
of  tbe  act  of  March  2, 1899,  and  is  therefore,  so  far  as  concerns  said 
previous  entry,  qualified  to  make  entry  for  tbe  land  applied  for. 

Your  said  decision  of  July  30,  1898,  is  therefore  reversed  and  the 
application  will  be  allowed. 


RAILROAD  GRAXT— CI.ASSIFICATION  OF  LANDS. 

Beaudettb  V.  Northern  Pacific  R.  R.  Go. 

Laud  more  valnable  for  tbe  deposit  of  sandstone  therein  than  for  agricnltural  pur- 
poses is  mineral  in  character,  aiid  should  be  so  classiiied  under  tbe  act  of 
February  26, 1895. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  Oeneral  Land  Office^ 
( W.  V.  D.)  October  18,  1899.  (G.  B.  G.) 

It  appears  from  tbe  duplicate  report  of  the  commissioners  appointed 
for  the  Helena,  Montana,  land  district,  under  the  act  of  February  26, 
1895  (28  Stat.,  083),  entitled,  "An  act  to  provide  for  tbe  examination 
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and  classification  of  certain  mineral  lands  in  the  States  of  Montana 
and  Idabo,"  dated  January  3,  1898,  aijd  now  on  file  in  tbe  mineral 
division  of  your  oflRce,  that  section  23,  township  5  north,  range  11  west, 
in  said  land  district,  was  examined  and  classified  by  said  commission- 
ers as  non-mineral. 

February  1,  1898,  Ernest  Beaudette  filed  with  the  register  and 
receiver  of  said  land  office  a  verified  protest  against  the  acceptance  of 
said  classification,  alleging  that  he  is  one  of  the  owners  of  Beaudette 
Sandstone  Placer  mining  claim,  which  claim  was  located  on  the  25th 
dny  of  February,  1897,  and  covers  the  N.  i  of  the  NB.  J  of  the  NW.  J 
of  Sec.  23,  Tp.  5  N.,  E.  11  W.,  in  Deerlodge  county.  State  of  Montana, 
and  that  the  certificates  of  said  placer  location  was  duly  filed  in  the 
office  of  the  county  clerk  and  recorder  of  said  county,  as  provided  by 
law,  that  the  land  covered  by  said  mineral  location  contains  a  valuable 
deposit  of  sandstone  suitable  for  building  purposes,  that  it  is  rocky, 
billy,  and  unfit  for  agricultural  purposes,  and  that  it  is  more  valuable 
for  mining  than  for.  agricultural  purposes.    ' 

A  hearing  was  ordered  on  this  protest,  which  was  held  April  22, 1898, 
the  Northern  Pacific  Bailroad  Company  appearing  by  its  attorney 
thereat  and  defending  the  classification  made  by  said  commissioners. 
May  9,  1898,  the  local  officers  held  that  the  land  in  controversy  is 
mineral,  and  recommended  that  the  non-mineral  classification  be  set 
aside.  August  1, 1898,  your  office,  upon  the  appeal  of  said  company, 
concurred  in  said  recommendation  and  dismissed  the  appeal,  and  the 
company  has  appealed  to  the  department. 

This  protest,  hearing  and  appeal  are  authorized  by  section  5  of  the 
act  of  February  26, 1895,  supra^  and  the  instructions  of  the  department 
of  April  13, 1895  (20  L.  D.,  350),  issued  to  facilitate  the  administration 
of  that  act. 

The  evidence  shows  that  the  land  in  controversy  was  located  as  a 
placer  mine  as  alleged  in  the  protest;  that  it  contains  a  very  large 
deposit  of  sandstone  saitable  for  building  purposes;  that  a  quarry  has 
been  opened  thereon  and  is  being  operated;  that  large  quantities  of 
dimension  stone  are  being  shipped  therefrom  to  the  adjacent  city  of 
Anaconda,  and  that  it  has  been  used  in  the  erection  of  ten  or  twelve 
buildings  in  that  place;  that  this  stone  will  sustain  a  pressure  of  3,125 
pounds  to  the  square  inch,  and  that  it  is  worth  between  twenty-five  and 
thirty-five  cents  per  cubic  foot  as  it  comes  Irom  the  quarry;  that  the 
laud  is  quite  valuable  on  account  of  this  deposit  of  sandstone,  and  that 
it  is  of  little  or  no  value  for  agricultural  purposes. 

In  tbe  case  of  Hayden  r.  Jamison  (on  review),  26  L.  D.,  373,  it  was 
held  that  sandstone  is  a  mineral  substance,  and  that  land  more  valuable 
on  account  of  the  sandstone  it  contains  than  for  agricultural  purposes 
is  mineral  in  character  and  subject  to  disposition  under  the  mineral 
laws. 

It  apearing  that  the  land  in  controversy  is  of  vastly  more  value  on 
account  of  the  sandstone  it  contains,  than  for  agricnltnral  purposes, 
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it  results  that  the  classification  thereof  made  by  said  comiuissioners  is 
wrong,  that  the  laud  although^part  of  an  odd  numbered  section  within 
the  primary  limits  of  the  grant  to  the  Northern  Pacific  Railroad  Com- 
pany did  not  pass  under  said  grant,  and  that  said  classification  cannot 
be  upheld,  nor  the  contention  of  said  company  that  it  is  not  mineral 
land  within  the  meaning  of  the  excepting  clause  of  said  grant  be  sus- 
tained. Pacific  Coast  Marble  Company  v.  Northern  Pacific  B.  B.  Co. 
et  al.  (25  L.  D.,233);  AUdritt  v.  Northern  Pacific  B.  B.  Co.  (Id.,  349.) 
The  decision  appealed  from  is  affirmed. 


MINEN^G  CLAIM— APPL,ICATION-NOTICE-Al>JOINING  CL.AIM. 

Lizzie  Ellison  bt  al. 

It  is  not  uecessary  to  give  the  names  of  all  adjoining  and  conflicting  claims  in  the 
notice  of  an  application  for  patent  under  section  2325  H.  S.,  but  only  such  as  are 
shown  in  the  plat  of  survey. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  Oeneral  Land  Office^ 
(W.  y.  D.)  October  18^  1899.  (G.  B.  G.) 

Lizzie  Ellison  et  aLj  claimants  for  the  Bustler  lode  mining  claim,  have 
filed  a  motion  for  review  of  departmental  decision  of  March  25, 1899 
(unreported),  which  affirmed  the  decision  of  your  office  of  October  19, 
1898,  rejecting  their  adverse  claim  for  part  of  the  premises  covered  by 
the  application  of  M.  W.  Davis  et  aU  for  patent  for  the  Mountain  Mayd 
and  Gold  Beef  lode  claims,  situated  in  the  Salt  Lake  City  land  district, 
Utah. 

The  motion  asks,  among  other  things  that  have  already  received  the 
careful  consideration  of  the  department,  that  the  case  be  reviewed  on 
the  ground,  as  alleged,  that  the  pretended  notice  of  the  application  for 
patent  made  by  the  said  M.  W.  Davis  et  al.  is  fatally  defective,  because 
the  same  failed  to  conform  to  the  reqairements  and  rules  of  the  United 
States  land  office,  in  that 

said  pretended  notice  of  application  for  patent  does  not  contain  any  mention  of  the 
Rustler  lode  mining  claim,  which  is  in  conflict  with  it,  being  overlapped  by  the  pre- 
tended official  snrvey  of  the  Mountain  Mayd  lode  mining  claim  for  a  patent. 

The  notice  of  the  intention  of  M.  W.  Davis  et  al.  to  apply  for  a  patent 
for  the  Mountain  Mayd  and  Gold  Beef  lode  claims  is  in  substantial 
compliance  with  the  provisions  of  section  2325  of  the  Bevised  Statutes 
and  in  substantial  conformity  to  regulation  44  thereunder,  approved 
December  15,  1897,  and  in  force  at  the  date  the  notice  was  given, 
except  that  if,  as  alleged,  the  Bustler  claim  is  in  conflict  with  the 
official  survey  of  the  Mountain  Mayd  claim,  then  said  regulation  was 
not  fully  complied  with,  in  that  the  notice  does  not  give  the  names  of 
all  adjoining  or  conflicting  claims,  the  Bustler  claim  not  being  men- 
tioned in  said  notice.  This  regalation  is  not,  however,  now  in  force,  it 
having  been  superseded  by  regulation  44  of  the  regulations  approved 
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June  24, 1899  (28  L.  D.,  594,  601),  which  regulation  does  not  provide 
that  the  notice  of  an  application  for  patent  shall  give  the  names  of  all 
adjoining  and  conflicting  claims,  bnt  that  such  notice  shall  give  <^  the 
names  of  adjoining  and  conflicting  claims  as  shown  by  the  plat  of  sur- 
vey.'^ It  is,  therefore,  not  now  necessary  to  give  the  names  of  all  ad- 
joining and  conflicting  claims  in  the  notice  of  an  application  for  patent 
under  section  2325  of  the  Bevised  Statutes,  but  only  such  as  are  shown 
in  the  plat  of  survey. 

The  plat  of  survey  of  the  Mountain  Mayd  and  Gold  Keef  claims  was 
not  forwarded  by  the  local  ofiloers  in  this  case;  but  from  informal 
inquiry  in  your  office  it  is  ascertained  that  at  the  date  of  said  survey  the 
Bustler  was  not  a  surveyed  claim.  The  Manual  of  Instructions  for  the 
survey  of  the  mineral  lauds  of  the  United  States,  issued  by  your  office 
October  25, 1895,  directs  that  the  United  States  surveyors-geueral  and 
United  States  deputy  mineral  surveyors  in  making  surveys  of  mining 
claims  will  not  show  conflicts  with  unsurveyed  claims,  unless  the  same 
are  to  be  excluded.  It  may  be  safely  assumed  that  the  manual  was 
followed  in  the  survey  of  the  Mountain  Mayd  and  Oold  Beef  claims,  and 
that  the  plat  of  said  survey  does  not  show  the  Bustler  as  an  adjoining 
or  conflicting  claim.  But  even  if  it  does  show  such  conflict,  the  Bust- 
ler being  an  unsurveyed  claim  such  showing  is  not  required  by  the 
letter  of  section  2325  of  the  Bevised  Statutes,  nor  is  it  necessary  to  a 
proper  administration  of  said  section,  and  being  not  required  and  un- 
necessary, the  failure  of  the  applicants  for  patent  to  give  in  the  notice 
of  their  application  the  name  of  the  Bustler  as  an  adjoining  claim  was 
not  such  error  as  authorizes  an  order  of  republication. 

The  motion  is  denied. 


OOLEHAN  ET   AL.  V.  MoEENZIE  ET  AL. 

Motion  for  review  of  departmental  decision  of  May  4, 1899,  28  L.  D., 
348,  denied  by  Acting  Secretary  Byan,  October  18, 1899. 


INDIAN  UkNDS-MISTAKE  rS  ALLOTMEXT-rNDIAN  OCCUPANCY. 

Lee  v.  Thomas. 

The  right  of  an  IndiftD  to  the  lands  actnaUy  surveyed  for,  and  aUotted  to  liiniy  bat 
omitted  from  the  trust  patent  by  mistake,  is  not  defeated  by  the  erroneous 
inoloslon  of  such  lands  in  the  schedule  of  lands  opened  to  settlement  by  procla- 
mation; and  subsequent  adverse  claimants  for  said  lands  are  bound  to  take 
notice  of  the  occupancy  and  possession  of  the  allottee. 

Secretary  Hitchoock  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  October  29, 1899.  (C.  W.  P.) 

The  land  involved  in  this  case  is  lots  5,  6, 11, 12,  and  13  of  Sec.  9, 
T.  34  N.,  B.  3  W.,  Lewiston  land  district,  Idaho,  and  was  formerly 
embraced  in  the  Nez  Perce  Indian  reservation  in  Idaho. 
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The  general  allotmeut  act  of  February  8, 1887  (24  Stat.,  388-^89),  pro- 
vides  that  at  any  time  after  lands  have  been  allotted  to  all  the  Indians 
of  any  tribe  as  therein  provided,  or  sooner,  if,  in  the  opinion  of  the 
President,  it  shall  be  for  the  best  interests  of  said  tribe,  it  shall  be 
lawful  for  the  Secretary  of  the  Interior  to  negotiate  with  such  Indian 
tribe  for  the  purchase  and  release  by  said  tribe  of  such  portions  of  its 
reservation  not  allotted  as  such  tribe  sliall,  from  time  to  time,  consent 
to  sell,  and  it  is  provided  that  the  lands  so  bought  shall  be  disposed  of 
to  actual  settlers,  etc. 

Under  the  provisions  of  this  act  an  agreement,  dated  May  1,  1893, 
was  made  with  the  Nez  Perce  Indians  in  Idaho  for  the  sale  of  their 
unallotted  lands  within  the  reservation,  with  certain  exceptions.  This 
agreement  was  ratified  by  the  act  of  Congress  approved  August  15, 1894 
(28  Stat.,  286,  326),  and  the  lands  were  declared  to  be  open  to  settle- 
ment on  November  18,  1895,  by  the  proclamation  of  the  President, 
dated  November  8,  1895. 

On  December  6,  1895,  Daniel  Lee  made  homestead  entry  of  lots  27 
and  28  of  Sec.  4  and  lots  5, 6, 11, 12, 13  and  14  of  Sec.  9,  T.  34  N.,  R.  3  W. 

The  Commissioner  of  Indian  Affairs,  having  informed  the  Secretary 
of  the  Interior  that  complaints  were  being  made  to  Indian  Agent  Fisher, 
of  the  Nez  Perce  Agency,  Idaho,  by  Nez  Perce  Indians,  that  their  lands 
were  being  encroached  upon  by  other  allottees,  or  by  adjoining  settlers, 
and  that  the  lands  conveyed  in  their  trust  patents  did  not  correspond 
with  the  original  tracts  which  they  had  selected  at  the  time  allotments 
were  being  made,  the  Secretary  of  the  Interior  directed  that  in  each 
instance  where  the  lands  which  said  Indians  intended  to  enter  have 
been  entered  by  white  settlers  a  hearing  should  be  ordered  between 
the  Indians  claiming  the  land  and  the  white  entrymen.  In  pursuance 
of  this  direction,  on  May  10, 1897,  a  hearing  was  ordered  by  your  office 
between  said  Daniel  Lee  and  Ignace  Eneas  Thomas,  who  some  years 
before  Lee's  entry  received  a  trust  patent  for  lots  1, 2  and  3  of  Sec.  10, 
and  lot  3  of  Sec.  11,  T.  34  N.,  R.  1  W.,  Lewiston  land  district,  Idaho, 
and  claimed  that  lots  5,  6,  11,  12  and  13  of  Sec.  9,  T.  34  N.,  R,  3  W., 
embraced  in  Lee's  homestead  entry,  had  been  surveyed  and  located  as 
*  his  allotment,  but  by  some  mistake  lots  1,  2,  3,  of  Sec.  10,  and  lot  3  of 
Sec.  11,  T.  34  N.,  R.  1  W.,  had  been  substituted. 

A  hearing  was  had  before  the  local  officers,  who  decided  in  favor  of 
Lee.  Thomas  appealed.  Your  office  reversed  the  decision  of  the  local 
officers.    Lee  (Appeals  to  the  Department. 

The  schedule  of  lands  declared  to  be  open  to  settlement  under  the 
homestead  law  by  the  proclamation  of  the  President,  dated  November 
8, 1895,  showed  that  the  land  in  controversy  was  part  of  the  public 
domain  and  open  to  settlement  and  homestead  entry. 

At  the  hearing,  Edsou  D.  Briggs  testified  that  as  United  States 
deputy  surveyer  he  surveyed  the  land  here  in  dispute  as  an  allotment 
for  Ignace  Eneas  Thomas,  who  is  a  minor  and  the  son  of  Mission 
Thomas,  a  Nez  Perce  Indian,  as  directed  by  Special  Allotting  Agent 


DECISIONS   RELATING  TO   THE   PUBLIC   LANDS,  253 

Alice  Fletcher,  and  that  he  marked  the  allotment  in  red  ink  on  his 
plat  of  the  sarvey,  which  was  still  in  his  possession,  that  about  sixty 
aercs  of  the  land  are  agricultural  and  forty  acres  grazing  laud,  and 
that  lots  12  and  13  and  a  portion  of  lot  5  were  in  cultivation  at  the 
time  of  his  survey;  that  subsequently,  in  1896,  he  was  employed  by 
the  Indian  Office  to  re-examine  certain  allotments  in  which  it  was 
alleged  that  errors  existed,  and  that  he  found  that  the  allotment  of 
Ignace  Eneas  Thomas  by  his  patent  did  not  include  the  land  that  was 
selected  "  and  graded  ^  by  Miss  Fletcher  and  surveyed  by  him,  but 
did  include  land  in  T.  34  N.,  R.  1  W.,  that  he  never  surveyed  the  last 
mentioned  land  for  Ignace  Eneas  Thomas,  and  that  he  did  not  know 
until  he  saw  the  patent  that  there  was  such  an  error  in  Thomas'  patent. 

Mission  Thomas,  the  allottee's  father,  testified  that  he  bad  part  of 
the  land  in  cultivation  for  fifteen  years  and  part  of  the  time  at  least 
forty  acres,  and  that  the  land  was  fenced  in  at  the  time  Lee  made  his 
homestead  entry,  and  that  he  had  hay  stacked  on  the  land  at  that 
time. 

In  an  agreed  statement  of  facts,  signed  by  the  attorneys  for  both 
parties^  it  is  admitted  that  Lee  went  upon  the  land  soon  after  his 
entry  was  made  and  has  resided  thereon  ever  since,  and  has  made 
valuable  improvements  thereon,  and  has  cultivated  a  considerable 
part  of  tbe  land. 

That  tbe  land  in  dispute  was  duly  allotted  to  Ignace  Eneas  Thomas 
by  the  allotting  agent  of  the  United  States,  and  that  the  laud  embraced 
in  his  trust  patent  was  allotted  to  him  by  mistake,  is  not  disputed. 
The  evidence  shows  that  the  allottee,  or  his  father,  was  in  open  notori- 
ous occupancy  and  possession  of  the  land  at  the  time  Lee  made  home- 
stead entry  of  the  land,  and  Lee  was  bound  to  take  notice  of  any  rights 
that  might  exist  in  the  occupant  at  the  time  he  made  his  entry.  I 
agree  with  you  that  the  fact  that  the  land  was  erroneously  embraced 
in  the  schedule  of  lands  declared  to  be  open  to  settlement  by  the  proc- 
lamation of  the  President  would  not  defeat  the  allotment  of  the  land  to 
the  Indian  claimant. 

Hx>l^ing  that  Lee  was  bound  to  take  notice  of  the  rights  of  the  allot- 
tee, it  seems  to  be  clear,  whatever  hardship  may  result  from  the  loss 
of  the  land  and  the  improvements  thereon,  that  the  Indian  allottee  is 
entitled  to  the  land  which  was  allotted  to  him  long  before  Lee  made 
his  homestead  entry. 

The  act  of  January  26, 1895  (28  Stat.,  641),  authorizing  and  directing 
the  Secretary  of  the  Interior,  where  a  mistake  has  been  made  in  a  trust 
patent  issued  for  Indian  lands  in  the  description  of  the  land,  to  correct 
and  rectify  such  mistake  during  the  time  the  United  States  holds  the 
title  to  the  land  in  trust  for  the  Indian  allottee,  you  will,  upon  the  can- 
cellation of  Lee's  entry  as  to  the  land  in  question,  cause  the  patent 
issued  to  Ignace  Eneas  Thomas  to  be  corrected  in  accordance  with  the 
provisions  of  said  act. 

Your  office  decision  is  affirmed. 
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Bbyant  bt  al.  V.  Gill  et  al. 

Motion  for  review  of  departmental  decision  of  July  21  j  1899^  29  L.  D., 
68,  denied  by  Secretary  Hitchcock,  October  23, 1899. 


RAILROAD  GRANT-SELECTIONS  UNDER  ACT?  OF  AUGUST  6,  1898. 

Bbdal  ET  AL.  V.  St.  Paul,  Minneapolis  and  Manitoba  Ry.  Oo. 

Lands  "  classified  as  non-mineral ''  at  the  time  of  actnal  government  sarvey,  are  of 
the  class  of  lands  subject  to  selection  under  the  act  of  August  5,  1892,  and  the 
character  of  lands,  so  classified  and  selected,  will  not  be  investigated  on  indefi- 
nite charges,  or  protests  alleging  mineral  locations  made  after  survey  and 
selection. 

The  provisions  of  paragraph  104  of  the  Mining  Regulations  are  not  applicable  to 
selections  made  under  said  act. 

Secretary  Hitclioook  to  the  Commissioner  of  the  General  Land  Office^ 
( W.  V.  D.)  October  23, 1899.  (E.  J.  H.) 

The  Department  is  in  receipt  of  the  appeal  of  the  above  mentioned 
railway  company  from  your  decision  and  order,  dated  February  19, 1898, 
to  the  local  officers  at  Seattle,  Washington,  land  district,  requiring  said 
company,  under  and  pursuant  to  the  provisions  of  paragraph  104  of  the 
United  Stat>es  Mining  Begulations,  approved  December  15, 1897,  to  give 
notice  by  publication  and  posting  of  its  selection  of  certain  lands  therein 
described  in  T.  31  N.,  R.  10  B.,  in  said  district. 

On  March  24, 1894,  the  St.  Paul,  Minneapolis  and  Manitoba  Railway 
Company,  under  authority  of  the  act  of  Congress  of  August  5,  1892  (27 
Stat.,  390),  filed  list  No.  5  for  certain  lands  in  said  township,  the  same 
beiug  then  unsurveyed.  On  April  8, 1895,  the  plat  of  survey  of  said 
township  was  filed  in  the  local  office. 

On  August  8, 1895,  the  local  officers  forwarded  to  your  office  a  protest 
signed  by  John  Helan  and  others  and  dated  "July,  1895,'^  against  the 
patenting  of  lands  in  townships  twenty -nine  to  forty-one  north  of  ranges 
eight  to  ten  east,  to  the  Northern  Pacific  Railroad  Company  or  any  other 
corporation,  because  of  the  alleged  mineral  character  of  the  lands,  as 
said  lands  were  in  an  organized  mining  district,  and  locations  had 
been  made  of  mining  claims  by  the  said  protestants.  The  local  officers 
were  advised  by  your  office  letter,  dated  August  20, 1895,  that  said  pro- 
test would  receive  consideration  in  counection  with  lists  of  selections 
by  the  Northern  Pacific  Railroad  Company  of  lands  in  said  townships. 

On  September  9, 1895,  and  September  3, 1897,  the  Manitoba  company 
amended  its  selections  of  March  24,  1894,  by  conforming  the  same  to 
the  lines  of  the  public  survey  as  required  by  the  act  of  August  5, 1892, 
the  lands  selected  not  having  been  returned  or  denominated  as  mineral 
by  the  government  survey. 

On  January  24, 1898,  the  local  officers  forwarded  tx)  your  office  a  pro- 
test by  James  Bedal  and  others  against  the  approval  of  list  No.  25  of 
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selections  by  the  St.  Paal,  Minneapolis  and  Manitoba  Railway  Gom- 
pany,  embracing  lands  in  Sec.  23,  T.  31  N.,  B.  10  E.,  W.  M.,  claiming 
that  in  the  year  1897  they  had  located  mineral  claims  on  lands  in  said 
section.  Thereupon  your  office  instructed  the  local  officers  that  the 
company  would  be  required  to  give  notice  of  its  selections  by  publica- 
tion and  posting  under  paragraph  104  of  the  United  States  Mining  Beg- 
ulations.  The  railway  company  was  notified  thereof  and  has  appealed 
from  said  order,  urging  that  your  office  erred  in  holding  that  said  pro- 
visions of  the  mining  regulations  are  applicable  to  selections  made  by 
said  company  under  the  act  of  August  5, 1892. 

By  the  terms  of  said  act,  the  railway  company,  in  consideration  of 
its  relinquishment  of  certain  Dakota  lauds,  was  permitted  to  select  ^'an 
equal  quantity  of  non-mineral  public  lands,  so  classified  as  non-mineral 
at  the  time  of  actual  government  survey  which  has  been  or  shall  be 
made." 

The  foregoing  language  of  the  act  of  1892,  as  to  the  lands  that  the 
railway  company  might  select  in  lieu  of  the  Dakota  lauds  upon  their 
conveyance  back  to  the  government,  does  not  seem  to  be  ambiguous. 

The  lands  involved  were  not  classified  as  mineral  at  the  time  of  the 
government  survey  in  1895.  The  failure  to  designate  lands  upon  the 
field  notes  and  plat  as  mineral  is  to  classify  them  as  non-mineral.  It  is 
not  customary  to  specifically  designate  thereon  the  agricultural  lands 
as  such.     See  Savage  v.  Boyntou,  12  L.  D.,  612. 

Belative  to  the  protests  filed;  the  first  is  too  vague  and  indefinite. 
It  alleges  that  mineral  locations  were  made  for  some  lands  not 
described  and  the  date  of  location  is  not  given,  so  that  it  can  not  be 
said  whether  before  or  after  the  selection  of  the  lands  by  the  railway 
company. 

The  second  protest  alleges  that  mineral  locations  were  made  in  1897, 
long  after  the  government  survey,  and  the  selection  of  the  land  by  the 
railway  company. 

The  lands  here  involved,  as  before  stated,  were  not  classified  as  min- 
eral at  the  time  of  the  government  survey,  and  the  selections  made 
before  survey  were  thereafter  adjusted  to  conform  to  such  survey. 
Being  of  the  class  subject  to  selection  under  the  act  of  August  5, 1892, 
the  allegations  made  in  the  protests  are  not  sufficient  to  invalidate  such 
selections,  or  warrant  investigation  as  to  the  character  of  the  land. 
Furthermore,  the  provisions  of  paragraph  104  of  the  mining  regulations 
are  not  applicable  thereto.  The  selections  by  the  railway  company  will 
therefore  be  submitted  for  approval  as  the  basis  of  patent,  if  upon 
farther  investigation  no  other  and  sufficient  reason  appears  to  the 
contrary. 

Your  decision  requiring  the  railway  company  to  give  notice  of  its 
selection  of  said  lands  by  publication  and  x>osting,  etc.,  is  reversed,  and 
the  protests,  as  far  as  they  relate  to  the  lands  included  in  said  selections 
are  dismissed. 
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MINING  CLAIM— SirR\T:Y— CONFLICTING   LOCATIONS. 

Wae  Dance  Lode. 

To  include  laud  properly  subject  to  location  the  survey  of  a  mining  claim  may  be 
extended  entirely  across  a  prior  excluded  location,  and  the  end  line  established 
at  a  point  within  a  junior  excluded  location. 

Secretary  Hitchcocic  to  the  Gommusioner  of  the  General  Land  OfficCj 
( W.  V.  D.)  October  23^  1899.  (E.  B.,  Jr.) 

By  a  decision  of  your  office,  dated  May  14,  1898,  The  Golden  Hope 
Miuing  Company,  claimant  of  the  War  Dance  lode  mining  claim,  min- 
eral entry  No.  1484,  made  December  20, 1897,  survey  10,156,  Pueblo, 
Colorado,  land  district,  was  required  to  procure  an  amended  survey 
establishing  the  easterly  end  line  of  the  claim  at  the  point  where  the 
lode  line  intersects  the  westerly  side  line  of  the  Egg  lode  claim,  survey 
No.  9574.  On  review,  June  14, 1898,  and  again  August  9, 1898,  your 
office  adhered  to  its  original  decision.  The  claimant  has  appealed  from 
these  decisions,  contending  that  the  above  requirement  is  erroneous. 

It  appears  that  the  lode  line  of  the  War  Dance  claim  crosses  the  Egg 
claim  and  extends  some  distance  beyond  the  easterly  side  line  of  the 
latter;  that  from  such  easterly  side  line  to  the  northerly  end  line  of  the 
War  Dance  claim  its  lode  line  lies  wholly  within  the  Jim  Fisk  lode 
claim,  survey  No.  9620,  and  no  other;  that  the  location  of  the  War 
Dance  claim  was  made  subsequent  to  that  of  the  Egg  claim,  but  prior 
to  that  of  the  Jim  Fisk;  that  all  conflicts  between  the  War  Dance  and 
the  Egg  and  Jim  Fisk  claims  are  excluded  from  the  War  Dance  appli- 
cation, published  and  posted  notices  and  entry;  and  that  a  small  parcel 
of  ground  lying  outside  the  lines  of  any  other  claim,  but  within  the 
War  Dance  location  and  abutting  upon  its  northerly  end  line,  is  em- 
braced in  all  the  proceedings  for  patent  to  that  claim. 

The  said  small  parcel  of  ground  appears  to  have  been  lawfully  em- 
braced within  the  War  Dance  location,  and  being  still  claimed  there- 
under and  embraced  iu  the  proceedings  for  patent,  the  lines  of  the 
survey  of  the  claim  may  be  laid  upon  the  surface  of  the  said  conflicting 
and  excluded  claims,  notwithstanding  the  Egg  claim  is  a  prior  location 
(Del  Monte  Mining  and  Milling  Company  v.  Last  Chance  Mining  and 
Milling  Company,  171  U.  8.,  55,  85;  and  Hallett  v.  Hamburg  Lodes, 
27  L.  D.,  104).  Since  the  War  Dance  lode  as  located  passed,  in  its 
northerly  strike,  entirely  across  and  for  some  distance  beyond  the  prior, 
excluded  Egg  location,  into  ground  then  open  and  unappropriated,  and 
the  War  Dance  location  as  to  all  such  ground  was  then,  and  as  to  the 
said  small  parcel  still  is,  valid,  the  case  presented  comes  also  within 
the  rule  laid  down  in  paragraph  8  of  mining  regulations  approved  June 
24, 1899,  which  reads : 

WberCy  however,  the  lode  claim  for  which  survey  is  being  made  was  located  prior 
to  the  couflictiiig  claim,  and  such  conflict  is  to  be  oxcloded,  in  order  to  inclade  all 
ground  not  so  excluded  the  end  line  of  the  survey  may  be  established  within  the 
conflicting  lode  claim,  but  the  line  must  be  so  run  as  not  to  exteud  any  farther  into 
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Back  conflicting  claim  than  may  be  necessary  to  make  such  end  line  parallel  to  the 
other  end  line  and  at  the  same  time  embrace  the  ground  so  held  and  claimed. 
The  useless  practice  in  such  cacre  of  extending  both  the  side  lines  of  a  survey  into 
the  conflicting  claim,  and  establishing  an  end  line  wholly  within  it,  beyond  a  point 
necessary  nnder  the  rule  Just  stated,  will  be  discontinued. 

See  also  Hidden  Treasure  Lode  (29  L.  D.,  156). 

Paragraph  7  of  above  mining  regalations,  cited  in  your  said  office 
decision  of  June  14, 1898,  does  not  apply  to  the  question  at  issue  in 
this  case,  for  the  reason  that  that  paragraph  is  controlling  in  the  estab- 
lishment of  the  end  lines  of  surveys  in  those  cases  only  where. the  lode 
of  the  junior  location  ends  within  the  prior  location  and  not  cases  where 
sach  \oA%pas8€fi  entirely  through  the  prior  location. 

It  appearing  therefore  that  the  end  line  of  the  War  Dance  claim  is 
placed  at  the  proper  point  by  the  approved  survey,  it  was  error  on  the 
part  of  your  office  to  require  an  amended  survey  establishing  it  at  the 
other  x>oint  herein  indicated.  Such  requirement  is  accordingly  disap- 
proved, and  the  said  decisions  of  your  office  reversed. 


RAILROAD  RIGHT  OF  WAY-WATER  RESERVE  LANDS. 

Bbainabd  and  Nobtheen  Minnesota  Ey.  Co. 

A  railroad  ri^Iit  of  way,  undor  the  act  of  March  3,  1875,  across  Minnesota  lands 
withdrawn  by  proclamation  of  November  28, 1881,  as  a  "water  reserve,"  can  not 
be  approved,  fur  lands  so  reserved  are  specifically  excepted  from  the  operation 
of  said  act  by  the  provisions  of  section  5  thereof. 

The  act  of  March  3,  1899,  permitting  the  approval  of  a  map  of  location  "  across  any 
forest  reservation  or  reservoir  site,"  is  limited  in  the  scope  of  its  operation  to 
reservations  failing  within  the  control  or  nnder  the  jurisdiction  of  the  Secretary 
of  the  Interior. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
( W.  V.  D.)  October  24, 1899.  ( P.  W.  0.) 

With  yoar  office  letter  of  September  27th  last,  was  submitted  for 
the  approval  of  this  Departmeut,  auder  the  provisions  of  the  act  of 
March  3, 1875  (18  Stat.,  482),  a  map  of  location  filed  by  the  Brainard 
and  Northern  Minnesota  Railway  Company  relative  to  which  said  letter 
reports  that  the  line  of  location  shown  thereon  crosses  certain  lands  in 
the  State  of  Minnesota  withdrawn  and  put  in  reservation  by  proclama- 
tion No.  872,  issued  November  28, 1881.  The  following  preamble  taken 
from  said  proclamation  fully  states  the  purpose  of  the  reservation  and 
the  specific  authority  therefor. 

Whereas,  by  the  provisions  of  the  second  section  of  an  act  of  Congress  entitled 
"An  act  making  appropriations  for  the  construction,  repair,  preservation,  and  com- 
pletion of  certain  public  works  on  rivers  and  harbors,  and  for  other  purposes, '' 
approved  June  18,  1878,  the  Secretary  of  War  was  directe<l  to  cause  ''an  examina- 
tion'' to  be  made  ''of  the  sources  of  the  Mississippi  river  and  of  the  Saint  Croix 
river  in  Wisconsin  and  Minnesota,  and  of  the  Chippewa  and  Wisconsin  rivers  in  the 
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State  of  Wisconsin,  to  determiue  the  practicability  and  cost  of  creating  and  main- 
taining reservoirs  upon  the  headwaters  of  said  rivers  and  their  tributaries  for  the 
purpose  of  regulating  the  volume  of  water  and  improving  the  navigation  of  said 
rivers  and  that  of  the  Mississippi  river,  and  an  estimate  of  the  damage  to  result 
therefrom  to  property  of  any  kind,"  and  by  the  provisions  of  the  acts  of  March  3, 
1879,  June  14, 1880,  and  March  3, 1881,  appropriation  was  made  for  the  completion  of 
the  survey  above  referred  to  and  the  construction  of  said  reservoirs;  and 

Whei'cas,  it  appears  by  the  report  of  the  United  States  engineer  having  iu  charge 
the  survey  provided  for  by  said  act,  which  report  was  made  to  the  Secretary  of  War, 
and  dated  Saint  Paul,  Minnesota,  November  4, 1881,  that  certain  vacant  public  lands 
of  the  United  States  in  the  State  of  Minnesota  will  be  affected  in  the  event  of 
affirmative  Congressional  action  npou  said  matter,  and  which  action  by  the  appro- 
priations aforesaid  has  now  been  taken:  Therefore, 

I,  Chester  A,  Arthur,  President  of  the  United  States,  do  hereby  direct  that  the 
following-described  public  lands  in  the  State  of  Minnesota,  being  lands  referred  to 
in  said  report,  be  withheld  from  sale  or  disposal  nnder  the  various  acts  for  the  sale 
and  disposal  of  the  public  lands. 

It  appears  that  the  attention  of  the  company  was  called  to  the  fact 
that  the  line  of  location  shown  upon  said  map  crossed  water  reserve 
lands,  and  replying  thereto  it  was  stated  that — 

This  company  had  supposed  they  would  bo  treated  as  vacant  lands  in  so  far  that 
right  of  way  would  be  granted  across  them  under  the  statute  of  March  3rd,  1875. 
Will  you  kindly  recjuest  the  Hon.  Secretary  of  the  Interior  to  render  a  decision  on 
this  matter,  as  iu  case  they  are  not  considered  as  vacant,  it  will  be  necessary  to 
obtain  a  special  act  of  Congress  before  this  company  can  obtain  a*  right  of  way 
across  such  lands. 

Section  5  of  the  aet  of  March  3,  1875  {supra)^  provides: 

That  this  act  shall  not  api)ly  to  any  lands  within  the  limits  of  any  military,  park, 
or  Indian  reservation,  or  other  lands  specially  reserved  from  sale,  unless  such  right 
of  way  shall  be  provided  for  by  treaty -stipulation  or  by  act  of  Congress  heretofore 
])asi»ed. 

Your  office  letter  submitting  this  matter  refers  to  the  act  of  March 
3,  1899  (30  Stat.,  1214,  1233),  making  appropriations  to  supply  deficien- 
cies in  the  appropriations  for  the  fiscal  year  ending  June  30th,  1899,  in 
which  it  was  provided — 

That  in  the  form  provided  by  existing  law  the  Secretary  of  the  Interior  may  lile 
and  approve  surveys  and  plats  of  any  right  of  way  for  a  wagon,  railroad,  or  other 
highway  over  and  across  any  forest  reservation  or  reservoir  site  when  in  his  judg- 
ment the  public  interests  will  not  be  injuriously  affected  thereby. 

and  states  that — 

The  words  'reservoir  site'  mentioned  in  the  act  have  reference  to  those  reserved 
by  the  act  of  October  2, 1888,  as  amended  by  the  act  of  August  30,  1890  (26  Stat., 
371-391).  The  lands  reserved  by  the  proclamation  of  November  28, 1881,  were  for  a 
similar  purpose,  and  if  iu  the  opinion  of  the  Department  the  act  of  March  3, 1875,  is 
applicable  to  these  lands  by  virtue  of  the  act  of  March  3,  1899,  supra,  it  is  recom- 
mended that  the  map  be  submitted  to  the  Secretary  of  War  for  a  statement  as  to 
whether  any  public  interest  will  be  injuriously  aifected  by  the  granting  of  right  of 
way  over  said  lands ;  and  if  not,  it  is  further  recommended  that  the  map  be  approved 
as  to  such  tracts  and  the  tracts  that  are  vacant  pubUc  lands  subject  to  all  valid 
existing  rights. 

While  your  office  letter  does  not  make  a  direct  recommendatiou  in 
favor  of  the  approval  of  this  map  under  the  legislation  referred  to,  iu 
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the  event  that  the  War  Department  made  no  objection  thereto,  yet  that 
seems  to  be  the  effect  thereof. 

After  careful  cousideration  of  the  matter  it  is  the  opinion  of  this 
Department  that  approval  can  not  be  given  of  that  portion  of  the  loca- 
tion shown  upon  the  map  which  crosses  the  water  reserve  lands  put 
in  reservation  by  the  proclamation  of  November  28, 1881. 

It  is  clear  that  they  are  specially  excepted  from  the  operation  of  the 
act  of  March  3, 1875,  by  the  provisions  of  section  5  of  that  act. 

The  act  of  March  3, 1899,  was  not  intended  to  embrace  this  particular 
class  of  reserved  lands.  That  act  permits  approval  of  any  map  loca- 
tion by  the  Secretary  of  the  Interior  "across  any  forest  reservation  or 
reservoir  site  when  in  his  judgment  the  public  interest  will  not  be 
injuriously  affected  thereby." 

This  seems  to  limit  the  scope  of  the  act  to  those  reservations  falling 
within  the  control  or  under  the  jurisdiction  of  the  Secretary  of  the 
Interior.     It  is  only  over  such  lands  that  he  could  exercise  his  judgment. 

The  lands  in  question  were  selected  by  the  War  Department  and  are 
exclusively  within  the  control  of  said  department. 

By  the  acts  of  September  10, 1888  (25  Stat.,  473),  and  January  30, 
1889  (25  Stat.,  654),  the  water  reserve  lands  within  the  State  of  Wis- 
consin were  declared  to  be  subject  to  the  provisions  of  the  act  of  March 
3, 1875,  supia.    By  these  acts  it  was  provided,  however, 

That  the  railroad  companies  availing  themselves  of  this  act  shall;  in  addition  to 
tiling  the  maps  now  required  by  law  to  be  filed,  also  file  maps  of  definite  location  of 
their  proposed  lin^  of  railroad ,  over  said  water  reserve  lands,  in  the  office  of  the 
Secretary  of  War,  and  until  the  approval  of  said  maps  by  the  Secretary  of  War  no 
right  to  occupy  said  lands  shall  vest  in  such  companies ;  and  no  location  shall  be 
permitted  which  takes  for  right  of  way  or  stations  lands  needed  for  the  use  of  the 
present  reservoir  system,  or  in  the  construction  of  dams  or  other  works,  or  any  pro- 
posed or  probable  extension  of  the  same,  or  which  will  obstruct  or  increase  the  cost 
of  the  present  or  prospective  reservoir  system;  or  shall  any  railroad  company  be 
permitted  to  take  material  for  construction  from  any  of  said  reservoir  lands  outside 
the  right  of  way  granted  herein. 

In  this  legislation  the  lauds  in  Wisconsin,  having  the  same  status  of 
these  hero  in  question,  are  referred  to  as  "water  reserve  land."  These 
lands  were  put  in  reservation  for  the  purpose  of  storing  the  water  near 
the  source  of  the  Mississippi  river,  thus  reducing  chances  for  overflows 
in  the  Mississippi  valley. 

The  lands  reserved  under  the  acts  of  October  2, 1888,  and  August  30, 
1890,  for  reservoir  sites,  were  for  the  double  purpose  of  storing  the  sur- 
plus waters  in  the  springtime,  thus  reducing  chances  of  freshets  and 
overflows,  and  also  as  a  means  of  husbanding  water  to  be  used  for  irri- 
gation. These  lands  fall  properly  under  the  control  of  the  Secretary  of 
the  Interior  and  were  evidently  the  class  referred  to  in  the  act  of  March 
3, 1899,  as  a  *' reservoir  site." 

As  the  "water  reserve  lands"  must  be  excluded,  the  map  of  right  of 
way  presented  does  not  otherwise  show  such  a  continuous  line  as 
should  receive  the  departmental  approval,  and  for  this  reason  the  map 
Is  herewith  returned  without  approval. 
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HOMESTEAD— COMMUTED  ENTRY. 

Nichols  v.  Priest. 

The  right  of  commutatiou  depends  upon  prior  compliance  with  the  homestead  Jaw 

up  to  the  date  of  commutation. 

Secretary  Hitchcock  to  the  Cotnniissioner  of  the  General  Land   Office^ 
(W.  V.  D.)  October  2i,  1899.  (C.  W.  P.) 

The  case  of  Adolph  L.  Nichols  v.  Thomas  H.  Priest,  involving  the 
8E.  J  of  Sec.  22,  T.  12  N.,  R.  4  W.,  Salt  Lake  City  land  districtj  Utah, 
has  been  considered. 

The  record  shows  that  Thomas  H.  Priest  made  homestead  entry  of 
said  land  April  30, 1890;  that  on  March  22, 1897,  Priest  submitted  final 
proof  and  final  certificate  was  issued  thereon;  that  on  April  2, 1897, 
Adolph  L.  Nichols  filed  his  affidavit  of  contest,  charging  abandonment 
and  failure  to  maintain  residence. 

Upon  a  hearing  ordered  by  your  office,  the  local  officers  found  "that 
the  entryman  has  not  in  good  faith  complied  with  the  homestead  law  in 
the  matter  of  the  establishment  and  maintenance  of  residence  on  his 
entry,  for  the  period  required  by  law,"  and  they  recommended  that  his 
homestead  entry  be  canceled. 

From  this  decision  the  entryman  appealed. 

Your  office,  by  your  decision  of  April  8, 1898,  held  that  a  preponder- 
ance of  the  evidence  shows  that  since  the  spring  of  1894,  the  home  of 
the  entryman  has  been  at  Koweville,  four  miles  distant  irom  his  claim, 
with  his  family,  instead  of  upon  his  homestead;  that  he  did  not,  after 
January  1, 1894,  maintain  his  residence  on  the  land  sufficient  time  to 
give  him  a  residence  for  five  years  thereon,  which  is.  required  before 
final  certificate  can  be  lawfully  issued  to  him,  sustained  the  contest 
and  held  Priest's  homestead  entry  and  final  certificate  for  cancellation. 

Priest  filed  a  motion  for  rehearing  on  the  ground  of  newly  discov- 
ered evidence,  which  your  office  denied.  He  then  appealed  to  the 
Department. 

Your  office  decision  of  April  8, 1899,  is  supported  by  a  preponder- 
ance of  the  testimony.  The  decision  of  your  office  upon  the  motion 
for  rehearing  is  deemed  correct. 

The  counsel  for  Priest  in  his  brief  filed  in  the  case  asks  that,  if  the 
Department  should  decide  that  Priest's  final  entry  cannot  be  allowed 
on  the  ground  that  he  has  failed  to  reside  upon  the  land  for  the  full 
period  of  five  years,  in  view  of  his  good  faith  and  compliance  of  the 
law  for  three  years,  as  found  by  your  office,  he  be  allowed  to  commute 
his  entry  in  accordance  with  the  provisions  of  section  2301  of  the 
Eevised  Statutes.  This  cannot  be  done  in  view  of  the  long  established 
ruling  of  the  Department  that  the  right  of  commutation  depends  upon 
prior  compliance  with  the  homestead  law  up  to  date  of  commutation. 
See  Samuel  H.  Vandi voort,  7  L.  D.,  86 ;  Frank  Hewit,  8  L.  D.,  560 ; 
Peter  Weber,  on  review,  9  L.  D.,  150;  Richard  L.  Williams,  13  L.  D.,  42. 
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The  prior  decisions  of  the  Department  are  manifestly  correct.  The 
homestead  entry  is  the  basis  of  the  cash  entry,  and  the  cash  entry 
clearly  mast  depend  npon  it.  If  the  proof  shows  that  the  homestead 
]aw  has  not  been  complied  with,  there  can  be  no  right  of  commutation. 
Your  office  decision  is  accordingly  affirmed. 


railroad  grant-laxds  withdrawn  for  military  reservation. 

Union  Pacific  Ey.  Co. 

Th6  approval  of  a  military  reservatioD,  by  the  Secretary  of  War,  as  theretofore 
defined  by  the  military  authorities,  is  the  legal  equivalent  of  the  President's 
order  to  the  same  effect ;  and  lands  so  reserved  are  excepted  IVom  the  subsequent 
operations  of  a  railroad  grant  on  definite  location. 

The  legislative  withdrawal  following  the  designation  of  the  general  ronte  of  the 
Union  Pacific,  was  only  from  "  preemption,  private  entry,  and  sale,''  and  did  not 
bar  the  Executive  from  the  exercise  of  its  ordinary  authority  in  the  matter  of 
establishing  military  reservations. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  October  24^  1899.  (E.  J.  H.) 

The  Union  Pacific  Railway  Company  has  appealed  to  the  Department 
from  your  decision,  bearing  date  July  2, 1898,  wherein  you  hold  against 
said  company's  right  to  the  odd-numbered  sections  within  the  remain- 
ing portion  of  the  Fort  McPherson  military  reservation,  "  a  tract  four 
miles  square  recently  surveyed,"  and  say  that  the  same  "will  be 
appraised  and  disposed  of  as  government  lands  under  the  provisions  of 
the  act  of  August  23, 1894  (28  Stat.,  491).^^ 

It  appears  from  your  said  letter  that  the  reservation  formerly  known 
as  "  Cottonwood  Springs''  was  established  September  27, 1863,  and  the 
limits  thereof  (fifteen  by  twenty  miles)  were  fixed  by  general  order  ^o. 
17,  issued  May  18,  1864,  from  headquarters  at  Cottonwood  Springs, 
Nebraska.  Said  limits  were  extended  November  29, 1864,  to  fifteen  by 
thirty  miles,  by  general  order  No.  122,  headquarters  military  district  of 
Omaha.  On  February  20, 1866,  general  order  No.  19,  was  issued  from 
headquarters  department  of  St.  Louis,  changing  the  name  of  said  reser- 
vation to  "Fort  McPherson,"  and  the  same  was  approved  by  the  Secre- 
tary of  War  March  6, 1866. 

It  seems  that  the  limits  of  the  reservation  were  reduced  to  four  miles 
square  on  June  24, 1866,  by  general  order  No.  9  from  headquarters  at 
Fort  McPherson,  and  the  same  approved  by  the  President  January  22, 
1867.  Said  limits  were  again  enlarged  July  25,  and  October  11, 1870, 
but  the  reservation,  except  the  part  set  apart  for  a  national  cemetery, 
was  relinquished  January  5, 1887,  and  the  even  numbered  sections  of 
that  portion  outside  of  the  four  miles  square  were  appraised  and  held 
subject  to  disposal. 

The  lands  embraced  in  said  reservation  are  situated  within  the  limits 
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of  the  grant  to  the  Union  Pacific  Railway  Company,  opposite  to  and 
coterminous  with  the  third  hundred  miles  of  the  road  west  from  Omaha. 
In  your  decision  you  state  that — 

a  map  of  the  proposed  road  from  one  hundred  miles  west  of  Omaha  to  Salt  Lake 
was  filed  June  25,  1865,  and  a  mup  of  the  definite  location  of  the  third  one  hnndred 
miles  west  of  Omaha  was  filed  Mch.  30,  1867,  from  which  date  the  right  of  the  com- 
pany attached, 

and  moreover  that  as  the  executive  order  approving  the  reduction  of 
the  reservation  to  four  miles  square  was  issued  on  January  22, 1867, 
and  the  subsequent  extensions  were  not  made  until  1870,  the  odd  num- 
bered sections  in  the  portion  of  said  reservation  outside  said  four  miles 
square,  being  free  both  at  the  date  of  the  grant  and  at  the  date  of 
definite  location,  passed  to  the  company.  As  to  the  portion  within  said 
four  miles  square,  you  held  that — 

the  lands  having  heen  reserved  prior  to  the  definite  location,  in  fact  prior  to  with- 
drawal on  general  route,  and  so  remained  until  long  after  said  definite  location, 
were  clearly  excepted  and  excluded  from  the  grant, 

and  that  the  same  will  be  disposed  of,  as  hereinbefore  stated,  under 
the  provisions  of  said  act  of  August  23, 1894. 

In  your  office  decision  no  mention  was  made  of  the  filing  of  a  map  of 
definite  location  by  tl^e  railroad  company  on  July  23,  186(3,  but  the 
attorney  of  said  company  in  his  brief  calls  attention  to  the  fact  that  in 
a  ^^  statement  showing  land  grants  made  by  Congress  to  aid  in  the 
construction  of  railroads,"  etc.,  published  by  the  Secretary  of  the 
Interior  in  1888,  it  is  shown  that  two  maps  of  definite  location  as  to 
this  third  hundred  miles  were  filed,  one  on  July  23, 1866,  and  the  other  on 
March  30, 1867,  and  says  in  relation  thereto  that  ^<  no  reason  is  stated 
for  filing  more  than  one  such  map."    He  further  says  that — 

there  baving  heen  no  change  of  route  as  hetween  the  two  maps,  there  would 
certainly  seem  to  he  no  good  reason  why  the  rights  of  the  company  to  the  lands  in 
question  should  not  be  held  to  have  attached  as  of  date  of  filing  the  first  of  said 
two  maps  of  definite  location,  to  wit:  July  23,  1866. 

From  an  examination  of  the  records  and  correspondence  relating 
thereto,  it  appears  that  the  second  map,  filed  by  the  company  on  March 
30, 1867,  did  not  show  any  change  of  location  of  the  line  opposite  the 
lands  in  controversy  hut  did  show  a  change  of  *•  the  line  on  the  western 
end,  crossingthe  north  fork  of  the  Platte  River  some  two  or  three  miles 
from  the  confluence  of  the  north  and  south  forks  of  said  river,  instead 
of  following  up  the  north  bank  of  the  north  fork."  It  also  appears  that 
the  company  asked  that  the  map  filed  March  30, 1867,  might  be  <^  sub- 
stituted" for  the  former  one,  and  that  their  reason  therefor  was  because 
the  road  had  been  actually  constructed  upon  the  line  shown  by  this 
corrected  map. 

Secretary  Browning  in  transmitting  the  same  to  the  Commissioner  of 
the  General  Land  OflBce  said : 

This  map  of  the  third  hundred  miles  will  be  substituted  for  the  copy  of  a  map, 
bearing  same  date,  now  on  file  in  your  office,  the  original  of  which  was  filed  as  the 
ication  of  said  hnndred  miles, 


DECISIONS   KELATING   TO   THE   PUBLIC   LANDS.  263 

and  he  further  directed  that  it  be  placed  on  file  in  said  office  <<  as  the 
basis  for  the  adjustment  of  the  land  grant." 

It  is  held  by  the  Department  and  in  the  courts  that  the  right  of  a 
company  attaches  immediately  upon  filing  its  map  of  definite  location, 
but  in  the  case  of  Oregon  and  California  E.  E.  Co.  v.  Kirkendall  (26  L. 
D.,  593),  it  was  said  that — 

where  the  limits  of  the  grant  have  heen  readjusted  under  the  amended  location, 
and  the  changed  limits  have  been  recognized  by  the  company  and  the  government, 
it  most  be  held,  as  to  thepai'tion  of  the  road  so  changed^  that  the  right  of  the  company 
attached  as  of  the  filing  of  the  amended  location.'' 

It  was  further  said  in  that  case,  that — 

in  order  to  separate  the  lands  opposire  the  nnchanged  portion  of  the  location  of 
1871  from  those  opposite  the  amended  location  of  1882,  it  is  directed  that  you  establish 
a  terminal  line  at  the  point  of  divergence,  etc. 

In  the  case  under  consideration  the  Department  can  not  concur  in 
your  ruling  that  the  right  of  the  road  attached  on  March  30,  1807,  but 
holds  that  the  company's  right  attached  as  to  that  portion  of  the  road 
not  changed,  upon  the  filing  of  the  first  map  on  July  23,  IS66. 

It  will  be  seen,  however,  by  reference  to  the  foregoing  statement,  that 
on  September  27, 1863,  a  general  order  was  issued  by  the  commanding 
general  of  the  department  establishing  the  ^^  Cottonwood  Springs  "res- 
ervation, and  that  the  limits  were  fixed  at  fifteen  by  twenty  miles;  that 
subsequently  said  limits  were  extended  to  fifteen  by  thirty  miles  by 
similar  orders,  and  on  February  20, 1866,  by  general  order  from  head- 
quarters of  the  department  at  St.  Louis,  the  name  of  said  reservation 
was  changed  from  "Cottonwood  Springs"  to  "Fort  McPherson,"  and 
that  the  Secretary  of  War  approved  the  same  on  March  6, 1806.  This 
approval  by  the  Secretary  of  War  was  necessarily  an  approval  by 
him  of  the  military  reservation  as  theretofore  defined  by  the  military 
authorities. 

In  the  case  of  Wilcox  v,  Jackson,  13  Peters  490,  the  legality  of  the 
establishment  of  the  Fort  Dearborn  military  reservation  at  Chicago, 
III.,  was  involved.  It  appeared  that  military  orders  for  the  establish- 
ment thereof  had  been  approved  by  the  Secretary  of  War  but  never 
formally  by  the  President  of  the  United  States.    The  court  held  that — 

the  President  speaks  and  actc«  through  the  heads  of  the  several  departments  in  rela- 
tion to  subjects  which  appertain  to  their  respective  duties.  Both  military  posts 
and  Indian  affairs,  including  agencies,  belong  \o  the  War  Department;  a  reservation 
of  lands  made  at  the  reqnest  of  the  Secretary  of  War  for  purposes  in  his  department 
must  be  considered  as  made  by  the  President  of  the  United  States. 

In  the  case  of  Wolsey  v.  Chapman,  101  U.  S.,  755,  the  court  after 
qaoting  the  language  of  the  foregoing  decision  said : 

It  follows  necessarily  from  the  decision  in  Wilcox  v.  Jackson  that  such  an  order 
Bent  out  ftova  the  appropriate  executive  Department  in  the  regular  course  of  business 
is  the  legal  equivalent  of  the  President's  own  order  to  the  same  effect. 

This  doctrine  seems  to  be  thoroughly  established  by  the  United 
States  supreme  court  decisions  and  under  it  the  Department  is  bound 
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to  hold  that  this  Fort  McPherson  military  reservation  was  legally 
established  by  the  action  of  the  Secretary  of  War  on  March  6,  1866. 
This  being  prior  to  the  filing  of  the  first  map  of  definite  location  of  the 
road  by  the  railroad  company  on  July  23, 1866,  it  necessarily  follows 
that  the  lands  embraced  within  the  limits  of  said  reservation  at  that 
date  were  excepted  from  the  grant,  unless  the  filing  of  the  map  of  gen- 
eral route  on  June  25, 1865,  prevented,  or  rendered  inoperative,  such 
reservation  as  against  the  grant. 

As  to  the  executive  authority  to  reserve  lands  within  the  limits  of  the 
withdrawal  for  said  company  on  general  route,  after  the  map  of  mid 
^oute  had  beeti  filed ^  it  wa^s  held  in  the  case  of  Northern  Pacific  Railroad 
Co.  V.  Martin,  6  L.  D.,  657,  that— 

the  legislative  withdrawal  following  the  designation  of  the  general  route  of  the 
Northern  Pacific,  was  only  from  sale,  entry  and  pre-emption,  and  did  not  debar, 
within  its  limits,  the  executive  from  the  exercise  of  its  ordinary  authority  in  the 
matter  of  establishing  military  reservations. 

In  the  case  of  Northern  Pacific  Eailroad  Company  (20  L,  D.,  332),  the 
same  was  held  as  to  the  establishment  of  an  Indian  reservation,  and  it 
was  held  further  that — 

lands  within  said  limits,  so  reserved  at  date  of  definite  location,  are  excepted  from 
the  operation  of  the  grant,  and  revert  to  the  public  domain  on  cession  thereof  by  the 
Indians. 

The  legislative  withdrawal  on  general  route  for  the  Union  Pacific 
Eailway  Company  was  similar  to  that  of  the  Northern  Pacific,  being 
from  "pre-emption,  private  entry  and  sale." 

Your  decision  as  to  the  disposal  of  the  lands  within  the  remaining 
portion  of  the  Fort  McPherson  military  reservation,  the.  same  being  a 
tract  four  miles  square,  under  the  said  act  of  August  23, 1894,  is  there- 
fore affirmed,  and  the  papers  in  the  case  are  herewith  returned. 


It/VILROAD  GRAXT-SETTLEMENT  CLAIMS— INDEMK ITT  SELECTION. 

Ross  V.  Hastings  and  Dakota  Ry.  Co. 

A  purchaser  of  the  possessory  claim  and  improyements  of  a  settler  upon  land  at  the 
date  of  indemnity  selection  thereof,  does  not,  hy  such  purchase,  strengthen  the 
position  resulting  from  his  own  settlement  upon  the  land  at  a  date  subeeqnent 
to  the  selection. 

If  the  tracts  specified  as  the  hasis  for  a  selection  are  actually  lost  to  the  grant  there 
is  no  ohjection  to  the  inclusion  of  them  all  in  a  single  loss. 

The  proviso  to  section  1,  act  of  July  4,  1866,  excepting  from  the  grant  made  by 
said  act,  ''all  lands  heretofore  reserved  ....  for  the  purpose  of  aiding  in  any 
ohject  of  internal  improvement  etc.''  was  not  intended  to  limit  or  restrict  the 
indemnity  grant  specifically  provided  for  in  said  act. 

Secretary  Hitchcock  to  the  Commisaioner  of  the  Oeneral  Land  Office^ 
( W.  V.  D.)  October  24^  1899.  (F.  W.  C.) 

An  appeal  has  been  filed  on  behalf  of  George  E.  Boss,  from  your 
office  decision  of  July  11, 1898,  rejecting  his  homestead  application  pre- 
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sented  on  August  13, 1894,  covering  the  W.  ^  of  NW.  J  of  Sec.  7,  T.  120 
N.,  R,  40  W.,  Marshall  land  district,  Minnesota,  for  conflict  with  the 
selection  made  of  such  land  by  the  Hastiugs  and  Dakota  Bailway 
Company. 

This  tract  is  within  the  indemnity  limits  of  the  grant  made  by  the 
act  of  July  4, 1866  (14  Stat.,  87),  to  aid  in  the  construction  of  what  was 
afterward  kDOwii  as  the  Hastings  and  Dakota  Bailway,  and  selection 
was  made  of  this  tract,  as  indemnity  on  account  of  said  grant,  in  the 
list  filed  in  the  local  office  October  29, 1891. 

In  support  of  his  homestead  ap])lication,  presented  on  August  13, 
1894,  Ross  alleges  that  he  established  residence  upon  the  land  in  the 
fall  of  1892;  that  he  bought  the  improvements  then  upon  the  land  from 
one  Edward  Layland,  who  had  settled  thereon  in  June,  1891,  and  who 
was  alleged  to  have  been  in  possession  of  the  land  on  October  29, 1891, 
the  date  of  the  filing  of  the  list  of  selections,  including  this  tract. 

It  appears  that  the  company  was  given  notice  of  Boss's  application 
and  the  showing  filed  in  support  thereof,  and  it  protested  against  tlie 
allowance  of  his  application  and  asked  for  a  hearing;  no  hearing  has 
been  held  however. 

Yoar  ofiice  decision  holds  that  as  Boss  does  not  claim  to  have  been  an 
actual  settler  on  the  land  at  the  date  of  selection  his  subsequent  settle- 
ment and  improvement  <^  could  not  give  him  a  claim  to  the  land  superior 
to  that  of  the  company,"  and  therefore  reject  his  application,  from 
which  action  he  has  appealed  to  this  Department. 

la  the  case  of  Dunnigan  v.  Northern  Pacific  Bailroad  Company  (27 
L.  D.,  467),  it  was  held  that  a  purchaser  of  the  possessory  claim  and 
improvements  of  a  settler  upon  land  at  the  date  of  the  filing  of 
a  railroad  indemnity  list  of  selections  does  not  by  such  purchase 
strengthen  the  position  resulting  from  his  own  settlement  upon  the 
land  at  a  date  subsequent  to  the  railroad  selection.  It  follows  that  as 
Boss  settled  upon  the  land  subsequently  to  the  filing  of  the  railroad 
list  of  selections  any  claim  under  such  settlement  is  subject  to  the  right 
of  the  company  under  its  selection.  In  his  appeal,  however,  he  urges 
that  the  selection  list  of  October  29, 1891,  is  defective  (1st)  because  no 
specific  loss  was  designated  as  a  basis  for  the  selection  of  the  particular 
tract  here  in  question.  It  is  not  alleged  that  the  lands  specifie<l  as  a 
basis  for  the  selection  in  question  were  not  actually  lost  to  the  grant, 
so  that  the  contention  made  on  this  point  is  identical  with  that  raised 
and  considered  by  this  Department  in  the  case  of  said  company  against 
Grinden  (27  L.  D.,  427),  wherein  it  was  said  that — 

The  motion  does  not  question  that  the  several  tracts  set  forth  in  the  last  column 
were  actually  lost  to  the  grant.  If  they  were  all  lost,  and  are  otherwise  a  proper 
basis,  there  is  really  no  good  ground  to  be  urged  against  the  inclusion  of  them  all, 
being  in  one  section,  in  a  single  loss. 

It  is  further  urged  as  against  said  selection  list — 

That  the  basis  selected  in  sopport  of  the  selection  attempted  October  29,  1891,  is 
wholly  and  ubsolntely  without  merit  for  the  reason  that  Congress  did  not  grant,  and 
did  not  intend  to  grant,  any  right,  title,  or  interest  to  or  in  the  land  in  lieu  of  which 
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the  land  here  in  controversy  is  claimed  as  indemnity ;  bat  that  said  tract  was  inten- 
tionally excluded  from  the  operations  of  the  Hastings  and  Dakota  Railway  grant 
by  the  express  language  of  the  granting  act  of  July  4, 1866  (14  Stat.,  87). 

The  tracts  alleged  as  a  basis  for  tLe  selection  iu  question  are  said  to 
have  been  lost  to  the  Hastings  and  Dakota  grant  because  included  in 
the  prior  grant  made  to  aid  in  the  construction  of  what  was  afterward 
known  as  the  St.  Paul,  Minneapolis  and  Manitoba  Railway,  main  line. 

The  grant  of  July  4, 1866,  under  which  selection  was  made  of  the 
land  in  question,  contains  the  following  proviso  t(»  the  first,  being  the 
granting  section  of  that  act,  namely : 

And  provided  further,  That  any  and  all  lands  heretofore  reserved  to  the  United  States 
hy  any  act  of  Congress,  or  iu  any  other  manner  by  competent  authority,  for  the 
purpose  of  aiding  in  any  object  of  internal  improYement,  or  other  purpose  what- 
ever, be,  and  the  same  are  hereby,  reserved  and  excepted  from  the  operations  of  this 
act,  except  as  far  as  it  may  be  found  necessary  to  lorate  the  route  of  said  road 
through  such  reserved  lands,  in  which  case  the  right  of  way  shall  be  granted, 
provided  the  United  States  has  yet  iu  possession  the  title  thereto. 

The  effect  of  the  appellant's  contention  is  that  the  above  proviso  not 
only  excludes  from  the  grant  the  lands  covered  by  the  proviso,  but 
that  no  indemnity  is  allowable  therefor. 

In  the  case  of  United  States  v,  Missouri,  etc..  Railway  (141  U.  S., 
358,  366),  the  court  had  under  consideration  the  act  of  July  26, 1866, 
making  a  grant  to  the  State  of  Kansas  for  the  use  and  benefit  of  the 
Union  Pacific  Eailroad  Company,  southern  branch,  in  which  is  found 
a  reservation  clause  practically  identical  with  that  above  quoted.  In 
referring  to  said  clause  it  was  stated  by  the  court  that — 

A  reservation  clause,  such  as  the  one  in  the  act  of  1866  first  appeared  in  the  act 
of  Congress  of  September  20,  1850,  granting  lands  to  the  State  of  Illinois  in  aid  of 
the  construction  of  what  is  now  the  Illinois  Central  Railroad.  4  Land  Decisions, 
575.  Congress,  by  an  act  passed  March  2,  1827,  had  made  a  similar  grant  in  aid  of 
the  construction  of  the  Illinois  and  Michigan  Canal,  with  a  reservation  of  each 
alternate  section  to  the  United  States.  In  order  that  the  canal  might  have  the  fall 
benefit  of  the  lands  covered  by  the  grant  of  1827,  the  following  clause  wa»  inserted 
in  the  act  of  1850:  'And  provided  further,  That  any  and  all  lauds  reserved  to  the 
United  States  by  the  act  entitled  ''An  act  to  grant  a  quantity  of  land  to  the  State 
of  Illinois  for  the  purpose  of  aiding  in  opening  a  canal  to  connect  the  waters  of  the 
lUinois  River  with  those  of  Lake  Michigan/'  approved  March  2,  1827,  be,  and  the 
same  are  hereby,  reserved  to  the  United  States  from  the  operations  of  this  act.'  9 
Stat.  466,  c.  61 ;  Cong.  Globe,  vol.  21,  p.  900.  The  policy  indicated  by  this  reservation 
was  pursued  in  all  subsequent  acts  granting  lands  to  aid  in  the  oonstrnotion  of  rail- 
roads; the  only  difference  between  the  reservation  clause  iuvthe  act  of  1850,  and 
those  inserted  in  subsequent  acts,  being  that  the  former  was  special  in  its  applica- 
tion to  a  particular  previous  grant,  while  each  one  of  the  latter  class  was  general 
in  its  application  to  prior  grants  of  every  kind.  The  manifest  object  of  the  general 
proviso  was  to  exclude  from  the  particular  grant  all  lands  previously  reserved  to  the 
United  States  for  any  specific  object  whatever,  and,  thereby,  enable  the  government 
to  accomplish  those  objects  without  confusion  or  conflict  in  the  administration  of 
the  public  domain,  and  thus  keep  faith  with  those  to  or  for  whose  benefit  prior 
grants  were  made.  Dubuque  and  Pacific  Railroad  v.  Litchfield,  23  How.  66;  Wolcoti 
r.  Des  Moines  Co.,  5  Wall.  681, 687 ;  Homestead  Co.  r.  Valley  Railroad  Co.,  17  Wall.  153 ; 
Wolsey  r.  Chapman,  101  U.  S.,  755;  Litchfield  v.  Webster  County,  101  U.  S.,  773; 
Dnbuque,  etc.,  Railroad  r.  Des  Moines  Valley  Railroad  Co.,  109  U.  S.,  329;  Kansaa 
Pacific  Railway  t?. Dunraeyer,  113  U.S., 629;  Bullard  r.  Des  Moines,  etc..  Railroad, 
122  U.  S.,  167, 176;  Hastings  and  Dakota  Railroad  v,  Whitney,  132  U.  S.,  357. 
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The  grant  made  by  the  act  of  Jaly  4, 1866,  supra^  to  aid  in  the  con- 
stmction  of  the  Hastings  and  Dakota  Ilailroad,  is  as  follows: 

Every  alternate  section  of  land  designated  by  odd  numbers  to  the  amount  of  five 
alternate  sections  per  mile  on  each  side  of  said  road;  but  in  case  it  shall  appear  that 
the  United  States  have,  when  the  lines  or  route  of  said  roads  are  definitely  located, 
sold  any  section,  or  part  thereof,  granted  as  aforesaid,  or  that  the  right  of  pre- 
emption or  homestead  settlement  has  attached  to  the  same,  or  that  the  same  has 
been  reserved  by  the  United  States  for  any  purpose  whatever,  then  it  shall  be  the 
duty  of  the  Secretary  of  the  Interior  to  cause  to  be  selected,  for  the  purposes  afore- 
said, from  the  public  lands  of  the  United  States  nearest  to  the  tiers  of  sections 
above  specified,  so  much  land  in  alternate  sections  or  parts  of  sections,  designated 
by  odd  numbers,  as  shall  be  equal  to  such  lands  as  the  United  States  have  sold, 
reserved,  or  otherwise  appropriated,  or  to  which  the  right  of  homestead  settlement 
or  pre-emption  has  attached  as  aforesaid,  which  lands,  thus  indicated  by  odd  num- 
bers and  sections,  by  the  direction  of  the  Secretary  of  the  Interior  shall  be  held  by 
said  State  of  Minnesota  for  the  purposes  and  uses  aforesaid. 

It  will  be  seen  that  by  the  terms  of  the  grant,  indemnity  is  allowable 
to  such  an  amount — 

as  shall  be  equal  to  such  lands  as  the  United  States  have  sold,  reserved,  or  otherwise 
appropriated,  or  to  which  the  right  of  homestead  settlement  or  pre-emption  has 
attached  as  aforesaid. 

'  After  thus  specifically  granting  indemnity  in  amount  equal  to  the 
]and  that  had  been  reserved  or  otherwise  appropriated  within  the  limits 
of  the  grant,  it  clearly  could  not  have  been  intended  by  the  proviso 
above  quoted — the  purpose  of  which  was,  as  found  by  the  supreme 
court,  merely  to  exclude  from  the  grant — 

all  lands  previously  reserved  to  the  United  States  for  any  specific  object  whatever, 
and,  thereby,  enable  the  government  to  accomplish  those  objects  without  confusion- 
or  conflict  in  the  administration  of  the  public  domain,  and  thus  keep  faith  with 
those  to  or  for  whoso  benefit  prior  grants  were  made, 

to  limit  or  restrict  the  indemnity  grant,  and  it  never  has  been  so  con- 
strued eitlier.  with  relation  to  this  or  any  other  grant  although  a  simi- 
lar provision  is  found  in  nearly  all  of  the  railroad  land  grants. 

The  objections  raised  to  the  sufficiency  of  the  indemnity  selection  by 
the  Hastings  and  Dakota  Eailway  Company,  covering  the  land  in 
question,  are  overruled  and  your  office  decision  rejecting  the  applica- 
cation  by  Ross  is  affirmed. 


HOMESTE.VD  ENTRY-MARRIED  WOM^VN. 

Heath  v.  Hallinan. 

A  married  woman  is  not  a  qualified  applicant  for  the  right  of  homestead  entry. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  October  J25,  1899.  (J.  L.  McO.) 

Thomas  Hallinan,  on  March  4, 1897,  made  homestead  entry  for  the 
NE.  J  of  the  NE.  i  and  lots  1,  2,  and  3,  of  Sec.  0,  T.  9  S.,  E.  38  E., 
Blackfoot  land  district,  Idaho. 

The  land  had  on  that  day  been  opened  to  entry — the  township  plat 
of  survey  having  been  filed  in  the  local  office  February  2, 1897. 

On  March  30, 1897,  Elizabeth  John  Ueath  applied  to  make  home- 
stead entry  for  the  NE.  \  of  the  NE.  \  and  lot  1  of  Sec.  9,  and  the  W, 
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i  of  the  KW.  J  of  Sec.  10,  T.  9  8.,  R.  38  E.  Said  application  was 
rejected  as  to  the  NB.  ^  of  the  NE.  J  and  lot  1  of  said  Sec.  9,  because 
of  Hallinan's  prior  entry.  She  appealed  to  your  office,  alleging  in  an 
affidavit  tiled  in  support  of  said  appeal  that  she  settled  ux)on  the  land 
in  controversy  in  1893,  three  years  prior  to  any  settlement  by  Hallinan, 
and  had  expended  five  hundred  dollars  in  improving  the  same.  Your 
office  ordered  a  hearing,  which  was  had  December  17, 1897.  As  the 
result  thereof,  your  office  sustained  the  action  of  the  local  officers  in 
rejecting  Mrs.  Heath's  application.  She  has  appealed  to  the  Department. 

The  testimopy  taken  at  the  hearing  showed  that  her  former  husband, 
Charles  John,  went  upon  the  laud  in  1889  or  1891;  that  she  went  upon 
the  land  at  that  time,  but  was  absent  for  a  large  portion  of  the  time  for 
two  or  three  years  thereafter;  that  in  1892  Mr.  John  deserted  her  and 
abandoned  the  land;  that  in  1893  she  established  her  permanent  resi- 
dence upon  the  land,  and  about  the  same  time  obtained  a  divorce;  that 
on  September  29, 1896,  she  was  married  to  George  Heath;  that,  with 
the  assistance  of  her  children  and  her  present  husband,  she  has  con- 
tinued to  improve  the  tract  in  controversy,  the  improvements  at  the 
date  of  her  application  to  enter  being  valued  at  between  five  and  six 
hundred  dollars;  that  she  and  her  present  husband.  Heath,  were  resid 
ing  on  the  laud  on  March  4, 1897,  when  it  became  subject  to  entry. 

The  appellant  contends: 

That  under  the  law  of  May  14, 1880,  the  date  of  entry  must  relate  back  to  the  date 
of  settlement;  and  as  the  plaintiff  settled  on  the  land  in  controversy  in  1893,  when 
as  a  deserted  wife  she  had  a  right  to  make  such  settlement,  she  is  entitled  to  the 
/rnits  of  that  settlement;  and  her  remarriage  before  her  act  of  settlement  could  be 
perfected,  by  reason  of  the  land  being  unsurveyed  and  not  subject  to  entry  until 
after  her  remarriage,  did  not  alter  her  right  acquired  by  her  settlement. 

Whatever  rights  Mrs.  Heath  might  otherwise  have  had  under  the 
homestead  law  she  lost  upon  her  marriage  (Eachel  McKee^  2  L.D.,  112; 
Martha  O.Murray, ibid.).  The  appellant  cites  authority  to  the  effect 
that  after  a  sole  woman  or  a  deserted  wife  has  made  eutry,  her  marriage 
will  not  invalidate  such  entry.  The  citations  are  not  in  point,  inasmuch 
as  in  the  present  cas^  there  had  been  no  entry  nor  application  to  enter 
by  the  appellant  prior  to  her  marriage.  A  person  seeking  to  make  entry 
must  at  the  time  of  the  application  be  a  qualified  eutryman. 

The  decision  of  your  office  rejecting  Mrs.  Heath's  application  is  there- 
fore affirmed. 


RAILROAD  GRANT— LANDS  EXCEPTED— PRE-EMPTION  FILING. 

Oregon  and  California  R.  E.  Co. 

An  unexpired  pre-emption  iiling  existing  of  record  at  the  date  of  the  passage  of  the 
act  of  July  25;  1866,  is  a  subsisting  claim  that  excepts  the  land  covered  thereby 
from  the  operation  of  the  grant  made  by  said  act. 

Secretary  Hitchcock  to  the  CommisBioner  of  the  General  Land  Office^ 
(W.  V.  D.)  October  25^  1899.  (F.  W.  C.) 

An  appeal  has  been  filed  on  behalf  of  the  Oregon  and  California 
Railroad  Company  from  your  office  decision  of  June  24, 1899,  holding 
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for  cancellation  its  listing  of  tbe  NW.  J  of  Sec.  6,  T.  27  S.,  R.  7  W., 
Boseberg  land  district,  Oregon,  for  the  reason,  as  held  in  your  office 
decision,  that  said  tract  was  excepted  from,  the  grant  made  by  the  act 
of  Joly  25,  1866  (14  Stat.,  239),  under  which  appellant  lays  claim  to  the 
land,  because  at  the  date  of  the  passage  of  said  act  making  the  grant 
this  land  was  embraced  in  the  uncanceled  pre-emption  filing  of  John  W« 
Dixon,  made  March  6f  1857. 

This  land  being  of  the  class  known  as  ^^unoff'ered,"  said  tiling  was  a 
subsisting  claim  at  the  date  of  the  passage  of  the  act  making  the 
grant,  and  the  tract  covered  thereby  was  not  public  land  at  that  date 
within  the  meaning  of  said  grant  and  therefore  did  not  pass  there- 
under. (Bardon  v.  Northern  Pacific  R.  R.  Co.,  145  U.  S.,  535;  Northern 
Pacific  R.  R.  Co.  v.  Smalley,  16  L.  D.,  36.) 

In  the  appeal  it  is  urged  that  the  decision  in  the  case  of  Bardon  v. 
Northern  Pacific  R.  R.  Co.,  supra^  is  not  controlling  in  this  case,  because 
in  that  case  the  land  was  covered  by  a  completed  entry,  the  preemptor 
having  made  proof  and  payment  on  account  of  his  preemption  filing 
prior  to  the  date  of  the  passage  of  the  act  making  the  grant. 

While  it  is  a  fact  that  the  record  showed  an  entry  of  the  land  involved 
in  that  case,  yet  it  can  not  be  said  the  decision  of  the  court  was  con- 
trolled by  that  fact,  for  in  the  later  case  of  Northern  Pacific  R.  R.  Co.  v. 
De  Lacey,  174  U.  S.,  622,  referring  to  the  preemption  filing  of  Flett 
whereon  no  entry  had  been  made,  the  court  used  the  following  language : 

At  the  time  of  the  adoption  of  the  resolution  of  1870  there  had  been  filed,  April 
9, 1869,  in  the  local  land  office  the  statement  of  John  Flett,  declaring  his  intention 
to  pnrohase  the  lands  in  dispute  nnder  the  laws  of  the  United  States  authorizing 
the  preemption  of  nnoffered  lands,  and  that  entry  being  unforfeited  and  uncancelled, 
operated  to  except  the  lands  from  that  grant. 

Your  ofiice  decision  is  accordingly  afSrmed. 


RAILROAD  GRANT— MINERAL  LANDS-INDEMNITY. 

TuLABB  Oil  and  Mining  Co.  v.  Southern  Pacific  R.  R.  Co. 

Lands  chiefly  valuable  for  their  deposits  of  asphaltnm  are  not  subject  to  selection 
as  indemnity  under  a  railroad  grant  from  which  mineral  lands  are  specifically 
excepted. 

Secretary  Hitchcock  to  the  Commissioner  of  the  OeneraULand   Office, 
(W.  V.  D.)  October  ^6, 1899.  (F.  C.  D.) 

The  Sonthern  Pacific  Railroad  Company  has  appealed  from  the 
decision  of  your  oflBce  of  July  1,  1898,  sustaining  the  protest  of  the 
Tulare  Oil  and  Mining  Company  against  the  selection  list,  No.  48,  of 
the  said  railroad  company  as  to  the  SE.  J  of  Sec.  19;  the  E.  J  of  SW.  J 
and  SB.  J  of  Sec.  21 ;  and  the  SE.  i  of  Sec.  29,  T.  30  S.,  R.  22  E.,  M.  D. 
M.,  Yisalia,  California,  land  district,  on  the  ground  that  the  said  lands 
are  more  valuable  for  mineral  than  agricultural  purposes. 
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Your  office,  on  November  21,  1895,  ordered  a  hearing  to  determine 
the  character  of  the  following  described  lands,  embraced  in  the  South- 
ern Pacific  Railroad  Company's  indemnity  list,  No.  48,  upon  the  protest 
filed  by  the  said  Tulare  Oil  and  Mining  Company  alleging  the  same  to 
contain  valuable  deposits  of  asphaltum,  oil  and  gypsum,  and  that  they 
are  owners  of  mining  locations  thereon.  Tbe  said  land  is  alLin  town- 
ship 30  S.,  K.  22  E.,M.  D.  M.  Visalia,  California,  land  district,  and  is 
more  particularly  described  as  follows:  the  S.  i  (fractional)  of  Sec.  19; 
the  E.  i  of  SW.  J,  the  SE.  i  and  the  N.  J  of  Sec.  21;  the  NW.  J  of  NW.  J, 
the  E.  I  of  N  W.  i,  and  the  E.  i  of  Sec.  27;  and  the  SE.  J  of  Sec.  29,  of 
said  township  and  range. 

Pursuant  to  your  office  order,  a  hearing  was  had  at  the  local  office, 
on  March  24, 1896,  with  both  parties  present  and  testimony  was  duly 
submitted. 

The  protestant  introduced  no  testimony  as  to  the  N.  J  of  NE.  J  and 
N  W.  J  of  Sec.  21,  the  NW.  J  of  N  W.  i,  E.  J  of  N  W.  i  and  E.  i  of  Sec. 
27,  but  withdrew  their  protest  as  to  the  same. 

The  railroad  company  submitted  testimony  to  the  effect  that  the  said 
lands,  as  to  which  the  protest  was  withdrawn,  were  agricultural  and 
not  mineral. 

Upon  considering  the  case,  the  local  office  recommended  that  the 
selection  of  the  railroad  company  be  canceled  as  to  the  SE.  J  of  Sec. 
19;  E.  ^  of  SW.  i  and  SE.  J  of  Sec.  21;  and  the  SE.  J  of  Sec.  29;  and 
that  the  protest  of  the  Tulare  Oil  and  Mining  Company  be  dismissed 
as  to  the  N.  ^  of  Sec.  21;  SW.  i  of  Sec.  19;  N.  ^  of  NW.  i,  SE.  J  of 
NW.  i  and  E.  i  of  Sec.  27,  all  of  the  said  township  30  S.,  range  22  E., 
M.  D.  M. 

On  appeal,  your  office  affirmed  the  action  of  the  local  office.  The 
railroad  company  has  appealed  from  your  said  decision,  but  the  Tulare 
Oil  and  Mining  Company  Has  not  appealed  from  that  part  of  your 
decision  which  dismisses  its  protest  as  to  the  lauds  above  described. 

Since  the  case  has  been  under  consideration  by  the  Department,  on 
September  25, 1899,  your  office  transmitted  a  motion  for  rehearing,  filed 
in  the  local  office  by  the  Tulare  Oil  and  Mining  Company,  on  Septem- 
ber 15,  1899,  and  that  motion  will  be  disposed  of  before  proceeding  fur- 
ther in  the  case. 

Said  motion  alleges  newly  discovered  evidence  and  asks  that  a  rehear- 
ing be  granted  as  to  the  N.  J  of  Sec.  21;  the  SW.  J  of  Sec.  19;  the  N. 
i  of  NW.  i,  SE.  i  of  NW.  i  and  E.  J  of  Sec.  27,  T.  30  S.,  R.  22  E.,  M. 
D,  M.,  which  lands  are  the  same  lands  held  to  be  non-mineral  by  your 
office  decision  (from  which  decision  the  protestants  failed  to  appeal),  and 
all  of  these  lands,  except  the  SW.  J  of  Sec.  19  and  S.  ^  of  NE.  J  of  Sec. 
21,  are  the  same  lands  as  to  which  the  protestant  withdrew  its  protest. 

Without  discussing  the  question  whether  or  not  a  rehearing  could 
properly  be  granted  the  protestant  as  to  those  lands  against  which  its 
protest  was  withdrawn,  it  is  sufficient  to  say,  in  disposing  of  the  said 
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inotiou  for  rehearing,  that  the  developmeut  relied  on  as  the  basis  of 
said  motion  is  not  on  the  lauds  embraced  in  the  said  motion,  but  only 
on  land^  adjoining  and  in  the  vicinity  thereof.  The  motion  is  aecord- 
ingly  denied. 

While  it  is  alleged  by  the  protestaut  that  the  lands  which  are  the 
subject  of  this  appeal  contain  and  are  chiefly  valuable  for  their  deposits 
of  asphaltum,  petroleum  oil,  gypsum,  and  kaolin,  the  testimony  is 
directed  more  particularly  toward  the  discovery  and  production  of 
asphaltnm  and  petroleum  oil. 

This  Department  in  the  case  of  Union  Oil  Company  (25  L.  D.,  351,) 
held  that  lands  chiefly  valuable  on  account  of  the  petroleum  deposits 
contained  therein  are  only  subject  to  entry  under  the  mining  laws  and 
not  subject  to  selection  as  indemnity  under  a  railroad  grant  wherein 
"mineral  lands"  are  excepted  from  the  operation  of  the  grant,  and 
asphalt  or  asphaltum  has  for  a  very  long  period  been  recognized  as  a 
mineral  deposit  by  this  Department,  and  clearly  comes  within  the  doc- 
trine announced  by  the  Department  In  Pacitic  Coast  Marble  Co.  v. 
Northern  Pacific  K.  R.  Co.  (25  L.  D.,  233)  that— 

Whatever  is  recognized  as  a  mineral  by  the  standard  authorities,  whether  of 
metallic  or  other  substances,  when  found  in  the  public  lands,  in  quantity  and  quality 
Butlicient  to  render  the  laud  more  valuable  on  account  thereof  than  for  agricultural 
purposes,  must  be  treated  as  coming  within  the  purview  of  the  mining  laws. 

Accordingly,  it  must  be  held  that  lands  chiefly  valuable  for  their 
deposits  of  asphaltum  are  not  subject  to  selection  as  indemnity  under 
a  railroad  grant  wherein  mineral  lands  are  excepted. 

The  question  as  to  the  character  of  the  lands  in  controversy  herein 
will  now  be  considered. 

Upon  examination  of  the  tielrf  notes  of  the  surveys  of  these  lands,  on 
file  in  your  office,  it  appears  that  deputy  surveyor  John  lieed,  who  sur- 
veyed the  parts  of  the  township  involved  herein,  except  Sec.  21,  in 
July,  1874,  says,  in  the  general  description  of  the  land  surveyed  (see 
California  Field  Notes,  G.  L.  O.,  Vol.80,  page  573): 

The  part  of  the  township  which  has  been  surveyed  lies  at  the  ed^e  of  the  Tulare 
Plains  and  is  noted  for  containing  a  number  of  sulphur  and  petroleum  oil  springs. 
In  the  NE.  corner  of  section  29  is  a  largo  si)riiig  of  ]>etroleuiu ;  the  oil  of  which  in  a 
hardened  state  has  covered  the  surface  of  the  ground  to  the  extent  of  fonr  or  five 
acres,  and  to  the  depth  of  several  feet.  In  sections  20  and  28  there  are  other  springs 
of  a  similar  character  though  smaller.  The  part  of  the  township  surveyed  is  valu- 
able for  nothing  except  the  above  mentioned  springs. 

Deputy  Surveyor  Howard  B.  Carpenter,  who,  in  May,  1893,  surveyed 
the  lands  in  dispute,  says,  in  his  general  description  of  the  same  (Vol. 
2,  pp.  300  and  383,  California  Field  Notes,  G.  L.  O.),  that— 

the  land  embraced  in  the  portion  of  the  township  surveyed  by  me  is  rolling  hills, 
with  small  valleys  between  them  covered  generally  with  grass  aud  Hcattered  sage 
brush.  There  are  extensive  beds  of  asphaltum  and  bituminous  sand  stone  in  sees. 
19y  20,  28  and  29.  There  is  one  oil  well  in  Sec.  29  and  another  being  sunk  in  the 
same  section.  There  are  many  mineral  locations  in  these  sections  ....  The 
Southern  Pacific  K.  R.  Co.  have  recently  built  a  branch  line  from  Bakersfield  to  the 
Mphaltam  beds,  and  have  their  terminus  at  Asphalto,  in  section  20. 
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These  returns  of  tUe  surveyors  coQstitate  a  ^^  mineral  return"  of  the 
lands  in  controversy,  except  those  in  Sec.  21,  which  are  not  included  in 
the  mineral  return,  and  while  the  surveyor's  return  as  to  the  character 
of  land  constitutes  but  a  small  element  of  consideration  when  the  ques- 
tion as  to  the  true  character  of  the  land  is  at  issue  (Aspen  Consolidated 
Mining  Co.  i\  Williams,  27  L.  D.,  I),  yet  it  is  sufficient  to  cast  the  bur- 
den of  proof.  (Magruder  v,  Oregon  and  California  R,  R.  Co.,  28  L.  D., 
174.)  Hence  as  the  lands,  the  subject  of  this  controversy,  except  those 
in  Sec.  21,  are  returned  as  mineral,  the  burden  of  proof  is  upon  the 
railroad  company,  and  upon  a  careful  examination  of  all  the  evidence 
in  the  case,  it  is  very  clear  that  the  railroad  company  has  failed  to  suc- 
cessfully sustain  this  burden  as  to  those  lands  embraced  in  the  mineral 
return  and  held  both  by  the  local  office  and  your  office  to  be  more  val- 
uable for  mineral  than  agricultural  purposes,  to  wit:  the  SE.  i  of  Sec. 
19,  and  SE.  J  of  Sec.  29,  T.  30  S.,  R.  22  B.,  M.  D.  M.,  and  no  sufficient 
reasons  appearing  for  disturbing  your  office  decision  as  to  those  lands, 
the  same  is  hereby  affirmed. 

As  to  the  lands  situate  in  section  21,  it  appears  that  they  were  not 
returned  as  mineral  lands  in  the  surveys  made  thereof,  hence  the 
burden  of  proof  in  establishing  the  character  of  the  lands  situate  in 
said  section  21  and  held  to  be  mineral  lands,  to  wit,  the  E.  ^  of  S  W.  ^ 
and  the  SE.  ^,  is  upon  the  mineral  claimants,  and  upon  a  careful  exam- 
ination of  the  evidence  submitted  herein  relative  to  said  lands  it  is 
shown,  as  to  their  agricultural  character,  that  while  they  are  not  suit- 
able for  raising  agricultural  crops  thereon,  yet  they  have  some  value  as 
sheep  grazing  lands;  and  as  to  their  value  for  mineral  purposes  it 
appears  from  the  testimony  of  the  mineral  claimants  themselves  that 
no  mineral  of  any  quantity  or  value  has  been  found  on  said  lands. 
Some  few  pieces  of  asphaltum  were  found,  but  the  principal  result  of 
what  little  prospecting  and  developing  have  been  done  is  the  finding 
of  <^ indications"  of  mineral,  and  it  can  not  be  said  that  the  indications 
found  on  these  latids  in  section  21,  of  oil  and  asphaltum,  demonstrate 
that  there  is  a  permanent  deposit  of  those  minerals  which  will  pay  to 
work.  Accordingly,  it  must  be  held  that  the  evidence  herein  fails  to 
show  that  the  said  lands,  to  wit,  the  E.  i  of  S  W.  ^  and  the  SE.  ^  of  said 
section  21,  are  more  valuable  for  mineral  than  agricultural  purposes, 
and  your  office  decision  is  therefore  hereby  reversed  as  to  the  same. 

As  to  the  lands  embraced  in  the  withdrawal  of  the  protest  of  the 
protestants,  and  held  to  be  non-mineral  by  the  local  office  and  your 
office,  to  wit,  the  N.  J  of  NE.  J  and  N W.  i  of  Sec.  21 ;  the  NW.  i  of 
NW.  J,  E.  i  of  NW.  J  and  the  E.  J  of  Sec.  27,  T.  30  8.,  R.  22  E.,  M.  D.  M., 
no  evidence  was  introduced  relative  thereto  by  the  protestants,  and 
the  evidence  submitted  by  the  Southern  Pacific  Railroad  Company  seems 
to  warrant  the  conclusion  that  the  lands  have  more  value  for  agricul- 
tural or  grazing  than  for  mineral  purposes.  Theretbre  your  office 
decision  is  affirmed  as  to  those  lands. 
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As  to  the  SW.  i  of  Sec.  19  aad  the  S.  J  of  NE.  i  of  Sec.  21,  of  said 
T.  30  S.,  K.  22  E.,  which  were  held  to  be  uon-mioeral,  together  with  the 
lands  as  to  which  the  protest  was  withdrawn,  both  by  the  local  office 
and  your  office,  upon  a  careful  examination  of  the  evidence  a  reversal 
of  the  concurring  decisions  below  does  not  appear  clearly  warranted, 
therefore  the  decisio/i  of  your  office  relative  thereto  is  affirmed. 

The  protest  of  the  Tulare  Oil  and  Mining  Company  will  be  dismissed 
as  to  the  N.  ^,  the  E.  J  of  SW.  J  and  SE.  J  of  Sec.  21;  the  SW.  i  of 
Sec.  19;  the  N.  i  of  NW.  J,  SE.  4  of  NW.  J  and  the  E.  J  of  Sec.  27,  all 
of  T.  30  8.,  R.  22  B.,  M.  D.  M. 

The  Southern  Pacific  Railroad  Company's  selection  list,  as  to  the 
SB.  i  of  Sec.  19  and  the  SE.  i  of  Sec.  29,  T.  30  S.,  R.  22  E.,  M.  D.  M., 
will  be  canceled. 

The  decision  of  your  office  is  modified  in  accordance  herewith. 


SOLDllBR'S  ADDITIONAL  HOMESTEAD-ASSIGNMENT. 

D.  H.  Talbot. 

The  Department  wiU  not  undertake  to  determine  rights  claimed  under  an  aUeged 
assignment  of  a  soldier's  additional  homestead  privilege,  in  the  absence  of  an 
application  for  the  exercise  of  said  priyilege. 

Secretary  Hitchcoclc  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  October  30,  1899.  (0.  J.  W.) 

On  June  27, 1898,  D.  H.  Talbot  of  Sioux  City,  Iowa,  informed  your 
office  by  letter  of  that  date,  that  he  had  become  the  purchaser  of  the 
soldiers'  additional  homestead  right  under  section  2306,  Revised 
Statutes,  of  William  Haughawont  of  Webb  City,  Missouri,  said  right 
being  additional  to  his  original  homestead  entry  for  the  S.  ^  SW.  ^, 
Sec.  12,  T.  24  N.,  R.  7  W.,  5th  p.  m.,  for  eighty  acres,  made  at  La 
Crosse,  Wisconsin,  in  September  or  October,  1863.  The  purpose  of  the 
letter,  it  was  stated,  was  to  request  your  office  to  notify  the  writer, 
should  any  one  claim  the  right  of  purchase  of  said  entry,  in  order  that 
a  hearing  might  be  had  to  determine  the  proper  owner  of  such  right. 

On  July  12, 1898,  your  office,  in  response  to  said  letter,  stated  inter 
alia — 

In  reply  I  have  to  state  that  this  office  must  refuse  to  accept  notice  of  the  assign- 
ment of  the  additional  right  until  there  is  filed  in  the  local  office  having  Jurisdiction 
over  the  tract  applied  for,  evidence  of  the  assignment  of  the  right  and  a  formal 
application  for  the  tract  desired. 

On  July  22, 1898,  Talbot,  replying  to  your  letter  of  June  27, 1898, 
stated  in  substance  that  he  desired  formally  to  appeal  from  that  part 
of  your  letter  in  which  you  declined  to  accept  notice  of  assignment, 
except  in  the  way  indicated,  and  he  expressed  a  desire  to  file  an  argu- 
ment and  cite  authorities. 
2967— VOL  29 18 
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On  August  4, 1808,  your  office  replied  to  said  letter  of  July  22, 1898, 
indicating  the  manner  in  wliich  under  the  rules  of  practice  appeal 
could  be  taken. 

On  August  23, 1898,  Talbot,  replying  to  your  letter  of  August  4, 1898, 
asked  for  additional  time  within  which  to  prepare  his  appeal  and  argu- 
ment, and  requested  that  the  appeal  and  argument  should  apply  also 
to  certain  other  cases  in  which  he  claimed  to  be  the  purchaser  of  similar 
rights. 

On  September  16, 1808,  your  office,  in  response,  informed  Talbot  that 
each  case  would  require  a  separate  appeal,  and  allowed  thirty  days 
from  date  of  said  letter  within  which  to  file  appeals.  He  appealed  in 
the  case  of  his  purchase  from  Haughawout,  and  exception  is  taken  to 
the  refusal  of  your  office  to  accept  notice  of  the  assignment  of  the 
additional  right,  until  there  is  filed  in  the  local  office  having  jurisdic- 
tion over  the  tract  applied  for,  evidence  of  the  assignment  of  the  right 
and  a  formal  application  for  the  tract  desired.  The  contention  of  the 
appellant-  is  that  this  rule,  or  regulation  of  the  Department,  tends  to 
diminish  the  value  of  the  additional  right  granted  the  soldier  under 
section  2306,  Eevised  Statutes,  and  is  in  the  nature  of  a  restriction 
upon  the  right  which  is  contrary  to  the  spirit  and  meaning  of  said  sec- 
tion. Without  admitting  the  soundness  of  this  contention,  it  is  to  be 
observed  that  in  the  case  under  consideration  it  is  presented  and  urged 
by  the  purchaser  of  the  soldier's  additional  right  and  not  by  the  soldier 
himself,  whose  interest  in  the  right  has  ceased.  Such  a  purchaser  cer- 
tainly has  no  right  to  complain,  so  long  as  he  is  left  free  to  prove  his 
purchase  and  exercise  the  right  under  the  regulations  in  force  at  the 
time  of  his  purchase.  Prior  to  the  decision  of  the  supreme  court  of 
the  United  States  in  the  case  of  Webster  v.  Luther  (163  U.  S.,  331),  the 
Department  had  held  the  additional  right  granted  by  section  2306, 
Kevised  Statutes,  to  be  a  personal  one,  not  transferable,  and  to  be 
exercised  only  by  a  donee.  The  supreme  court,  however,  in  the  case 
cited  held  the  right  to  be  transferable,  and  assignable,  and  recognized 
it  as  having  the  qualities  of  a  property  right,  which  the  donee  might 
dispose  of  as  he  saw  proper. 

Thereafter,  departmental  rulings  and  regulations  in  reference  to  the 
right  in  question  were  as  nearly  as  possible  made  to  conform  to  this 
ruling.  Prior  to  this  decision,  to  wit,  on  February  13, 1883  (1  L.  D., 
654),  the  practice  of  certifying  the  additional  rightj  was  discontinued. 
After  the  decision  of  the  supreme  court  hereinbefore  referred  to,  in  the 
case  of  Elijah  Putman  (23  L.  D.,  162),  the  propriety  of  returning  to  the 
rule  of  certifying  the  additional  homestead  right  was  considered.  It 
was  therein  held  in  reference  to  said  right: 

The  soldier  may  obtain  this  right  for  himself,  or  sell  it  to  another;  it  is  not  neces- 
sary to  the  exercise  of  either  privilege,  that  the  right  be  certified ;  no  statute  requires 
it,  and  good  administration  forbids  it. 

It  will  thus  be  seen  that  in  every  case  where  the  soldier  or  sailor  is 
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entitled  to  the  additional  homestead  right,  the  Department  is  committed 
to  the  doctrine  that  he  may  at  his  option  exercise  the  right  himself  or 
sell  it  to  another. 

In  the  recent  case  of  Ricard  L.  Powel  (28  L.  D.,  216),  it  was  held  in 
snbstance  that  burdensome  requirements  of  proof  of  the  right  to  locate 
by  assignment,  should  not  be  made,  but  it  was  further  said— 

The  Department  ia  urged  by  the  appellant  in  this  case  to  establish  a  general  rule 
that  shall  hereafter  govern  the  proof  of  assignment  of  soldiers'  additional  homestead 
rights,  but  it  is  not  believed  that  such  rule  would  serve  any  good  purpose. 

The  soldiers'  additional  homestead  right  is  absolute,  and  exists  by 
operation  of  law,  as  does  the  power  to  transfer  or  assign  the  right,  and  is 
not  dependent  upon  departmental  action  for  its  validity.  It  may  well  be 
doubted  if  the  Department  has  any  jurisdiction  to  take  action  affecting 
such  right,  except  in  connection  with  an  application  to  exercise  the  right 
by  the  soldier  or  his  assignee,  by  its  location  upon  the  public  land.  The 
suggested  change  in  the  regulations  contemplates  the  final  adjudication 
of  the  right,  in  advance  of  any  application  to  have  it  attach  to  specific 
land.  Until  such  application  is  made  the  Department  can  not  super- 
vise the  exercise  of  the  right,  and  the  United  States  is  no  proper  party 
to  a  case  which  involves  no  more  than  the  power  of  the  soldier  to  sell 
or  transfer  his  right,  this  power  being  recognized  by  the  law  itself. 
Tour  office  therefore  properly  declined  to  accept  notice  of  a  transaction 
to  which  the  United  States  was  not  a  party  and  your  office  decision  is 
therefore  affirmed. 


HOMESTBAB  ENTRY— MIXOR  CniLDRKN-SECTION  2292,  R.  S. 

Hbnsley  V.  Bufobd's  Hbibs. 

On  the  death  of  a  homesteader,  who  leaves  minor  children,  and  the  death  of  the 
wife,  the  right  to  the  land  vests  in  said  minors  under  section  2292,  R.  S.,  and 
can  not  be  defeated  by  a  subsequent  contest  on  the  ground  that  the  entryman 
failed  to  comply  with  the  law  in  the  matter  of  residence. 

Secretary  Hitchcock  to  the  Commissioner  of  the  Oeneral  Land  Office, 
(W.  V.  D.)  October  30, 1899.  (C.  W.  P.) 

On  March  9, 1892,  Henry  Buford  made  homestead  entry,  No.  3232,  of 
the  SB.  i  of  Sec.  7,  T.  12  K.,  E.  5  E.,  Oklahoma  land  district,  Oklahoma 
Territory.  On  March  28, 1899,  Farris  Hensley  filed  an  affidavit  of  con- 
test against  said  entry,  charging  that  the  entryman  in  his  lifetime  never 
established  or  maintained  a  bona  fide  residence  on  the  land,  and  that 
no  one  has  lived  thereon  since  the  entryman's  death,  which  occurred 
prior  to  October,  1893;  that  the  entryman's  leave  of  absence  was 
fraudulently  obtained,  and  his  heirs  are  taking  advantage  of  the  fraud 
and  failure  of  the  entryman.  On  April  21, 1897,  the  contestant  filed 
an  amended  affidavit  of  contest,  in  which  it  is  stated  that  the  entry- 
man  died  on  August  12, 1893,  and  his  widow  on  August  21,  1893,  leav- 
ing as  heirs  Thomas,  Laura,  Effie,  and  Violet  Buford,  all  minors,  and 
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that  on  October  10, 1893,  David  N.  Nelson  was  appointed  legal  guardian 
of  said  minor  heirs,  and  making,  substantially,  t<he  same  allegations 
against  the  entry  as  were  made  in  the  original  affidavit  of  contest. 

A  hearing  was  had,  and  upon  the  testimony  adduced  the  local  officers 
found  in  favor  of  Buford's  heirs  and  recommended  that  the  contest  be 
dismissed.  On  appeal  your  office  held  that,  while  the  facts  warranted 
the  conclusion  that  Buford  made  his  entry  in  good  faith  and  that  it  was 
his  intention  to  make  the  land  his  home,  and  that  if  he  had  not  been 
taken  ill  he  would  have  done  so,  yet  it  appeared  that  he  never  in  his 
lifetime  established  a  residence  on  the  land,  and  that  while  the  heirs 
have  not  been  in  default  as  to  cultivation  and  improvement,  they  have 
not  as  to  residence  cured  the  entryman's  default  by  residing  on  the 
land,  and  reversed  the  decision  of  the  local  officers. 

Buford's  heirs  appeal  to  the  Department. 

It  may  be  admitted  that  Buford  never  established  residence  upon  the 
land,  but  such  default,  had  he  lived,  might  have  been  cured  by  him,  or 
it  might  have  been  cured  by  his  wife,  had  she  lived  longer,  but  she 
died  a  few  days  after  the  death  of  her  husband.  There  had  been  no 
forfeiture  of  the  entry  prior  to  the  death  of  both  parents,  and  the  con- 
test was  not  instituted  until  more  than  two  years  after  their  death, 
when  the  right  to  the  land  had  vested  in  their  infant  children,  and,  in 
my  judgment,  these  minor  children  were  not  required  to  do  anything 
towards  curing  the  default,  if  any  existed.  The  fact  of  their  being 
infant  children  and  the  death  of  their  parents  was  all  that  was  required 
to  establish  their  right  to  the  land  and  to  a  patent. 

The  supreme  court,  in  the  case  of  Bernier  v.  Bernier,  147  U.  S.,  242, 
247, in  construing  sections 2291  and  2292  of  the  Eevised  Statutes,  said: 

The  object  of  the  sections  in  qnestiou  was  ....  to  provide  the  method  of  complet- 
ing the  homestead  claim  and  obtaining  a  patent  therefor,  and  not  to  establish  a  line 
of  descent  or  rules  of  distribution  of  the  deceased  entryman's  estate,  lliey  point 
out  the  conditions  on  which  the  homestead  claim  may  be  perfected  and  a  patent 
obtained;  and  these  conditions  differ  with  the  different  positions  in  which  the  fam- 
ily of  the  deceased  entryman  is  left  upon  his  death.  If  there  are  adults  as  weU  as 
minor  heirs,  the  conditions  under  which  such  claim  will  be  perfected  and  patent 
Issued  are  different  from  the  conditions  required  where  there  are  only  minor  heirs 
and  both  parents  are  deceased.  In  the  one  case  the  proof  is  to  extend  to  that  of  res- 
idence upon  the  property,  or  its  cultivation  for  the  term  of  five  years,  and  show  that 
no  part  of  the  land  has  been  alienated  except  in  the  instances  specified,  and  the 
applicant's  citizenship  and  loyalty  to  the  government  of  the  United  States;  but  in 
the  other  case,  where  there  are  no  adult  heirs  and  only  minor  heirs,  and  both  parents 
are  deceased,  the  requirements  exacted  in  the  Hrst  case  are  omitted,  and  a  sale  of 
the  land  within  two  years  after  the  death  of  the  surviving  parent  is  authorized  for 
the  benefit  of  the  infants.  The  fact  of  their  being  infant  children  and  the  death  of 
their  parents  is  aU  that  is  required  to  establish  their  right  and  title  to  the  premises 
and  to  a  patent. 

Section  2292  was,  in  our  judgment,  only  intended  to  give  to  infant  children  the 
benefit  of  the  homestead  entry  and  to  relieve  them,  because  of  their  infancy,  from 
the  necessity  of  proving  the  conditions  required  when  there  are  only  adulte,  or  adults 
and  minors,  mentioned  in  the  previous  section,  and  to  allow  a  sale  the  land  within 
a  prescribed  period  for  their  benefit. 
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Hensley's  contest  shoald  be  dismissed,  and  a  patent  issued  to  the 
minor  heirs  of  the  eutryman. 
Your  office  decision  is  accordingly  reversed. 


INDIAN  IIOMESTEAD-ACT  OF  JULY  4,  1884. 

DeLOEME  r.  CORDEAU. 

The  word  'located/'  as  used  in  the  act  of  July  4,  1884,  is  employed  in  the  sense  of 
aettlementf  and  refers  to  a  settler  who  is  living  on  the  land. 

I 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  La^id  Office^ 
(W.  V.  D.)  October  30, 1889.  (0.  J.  G.) 

April  13,  1897,  Prospere  Cordeau  made  homestead  entry  No.  8784,  for 
the  SE.  i  of  Sec.  21,  T.  161  N.,  R.  71  W.,  Devils  Lake,  North  Dakota, 
land  district. 

May  29,  1897,  Frank  Delorme  filed  affidavit  of  contest  against  said 
entry,  alleging: 

That  the  said  Prospere  Cordeau  has  made  no  improvements  upon  said  land  of  any 
kind  whatever,  and  that  said  land  is  improved  and  cultivated  and  has  heeu  improved 
and  cultivated  by  deponent  as  an  American  Indian  of  the  Turtle  Mountain  Chip- 
pewa tribe  for  a  period  of  nine  years;  that  deponent  claims  said  land  as  an  Ameri- 
can Indian,  and  desires  to  file  an  Indian  homestead  thereon;  that  deponent  has  on 
said  land  the  following  improvements,  to  wit,  twenty-two  acres  under  cultivation, 
which  I  have  sown  to  wheat,  furnished  by  the  government,  for  the  past  seven  years, 
forty  acres  in  hay  land,  which  I  have  cut  for  same  length  of  time.  I  built  a  log 
house  twelve  feet  square,  about  eight  years  ago,  which  was  stolen  off  the  land.  I 
am  now  living  in  a  tent  on  the  land  with  my  family. 

A  hearing  was  duly  had,  at  which  both  parties  appeared,  and  upon 
the  evidence  submitted  thereat  the  local  officers  rendered  decision  in 
favor  of  Delorme,  on  the  ground  that  he  has  been  in  possession  of  the 
land  in  question  under  color  of  right  for  several  years,  thinkiug  his  title 
to  be  good.    From  this  decision  Cordeau  appealed  to  your  office. 

August  22, 1898,  your  office  reversed  the  decision  of  the  local  officers, 
finding  that 

the  plaintiff  has  not  and  never  has  been  an  inhabitaht  of  said  land,  and  his  posses- 
aion,  occupation,  and  use  of  the  same  at  the  time  of  and  prior  to  said  entry,  were  not 
such  as  to  entitle  him  to  the  benefits  of  the  act  of  July  4,  1884  (23  Stat.,  96). 

Delorme  has  appealed  to  the  Department. 

The  record  in  this  case  discloses,  among  other  things,  that  the  plain- 
tifl'is  a  Chippewa  Indian  of  the  Turtle  Mountain  tribe  and  is  borne  on 
the  rolls  of  the  agency  as  such.  He  lives,  or  did  live  until  after  this 
contest  was  initiated,  with  his  wife  and  two  children  on  the  Turtle 
Mountain  Indian  reservation  four  or  five  miles  from  the  land  in  contro- 
versy. He  owns  a  hoase  there  in  which  he  has  lived  for  two  years, 
prior  to  which  time  he  lived  with  his  father  on  said  reservation.  He  has 
claimed  the  land  in  controversy  for  eight  or  niue  years  and  has  culti- 
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vated  about  eleven  acres  every  year  that  he  ^^  could  get  seed  from  the 
agency  to  sow  it."  He  cat  aboat  forty  loads  of  hay  on  the  land  each 
year.  He  had  no  crop  there  in  1896  but  in  1897  after  Gordeau's  entry 
he  sowed  ten  bushels  of  wheat  and  started  to  build  a  log  cabin,  which 
was  not  completed  at  the  date  of  the  hearing.  When  he  did  work  on 
this  land  he  went  to  his  home  on  the  reservation  each  night.  He  testi- 
fies that  he  was  going  to  move  on  said  land  in  the  spring  of  1897,  '4f 
the  place  had  not  been  jumped,'^  and  that  ^^I  never  filed  upon  this  laud 
because  I  was  told  we  would  have  a  big  reserve  and  this  land  would 
be  inside  of  it."  He  does  not  claim  to  have  resided  upon  the  land  until 
after  the  date  of  Cordeau's  entry,  and  at  time  of  hearing  was  living 
thereon  in  a  teut. 

The  defendant  testifies  that  when  he  made  his  entry  he  was  not 
aware  that  there  were  any  improvements  on  the  land  embraced  therein, 
that  there  were  about  eleven  acres  of  plowing  which  were  covered  with 
<<wild  grass  and  foul  weeds,"  and  that  there  was  no  building  on  the 
land.  About  two  weeks  prior  to  the  hearing  he  broke  five  or  six  acres 
of  said  laud  and  has  thereon  a  frame  shanty  twelve  feet  square.  He 
sleeps  on  the  land  and  boards  with  his  father  on  an  adjacent  tract. 

It  is  provided  by  the  act  of  July  4,  1884,  supra,  under  which  the 
plaintiff  applies  to  make  an  Indian  homestead: 

That  sucli  Indians  as  may  now  be  located  on  public  lands,  or  as  may  under  the 
direction  of  the  Secretary  of  the  Interior,  orotherwJBe,  hereafter  so  locate  may  avail 
themBelves  of  the  provisions  of  the  homestead  laws  as  fully  and  to  the  same  extent 
as  may  now  be  done  by  citizens  of  the  United  States. 

From  what  is  set  forth  herein  it  is  obvious  that  plaintiff  has  not  shown 
himself  entitled  to  make  entry  under  the  provisions  of  this  act.  He 
does  not  claim  to  have  been  "  located"  on  the  land  prior  to  defendant's 
entry  but  merely  alleges  cultivation  and  improvement  of  a  small  por- 
tion thereof  for  the  past  eight  or  nine  years.  The  word  "located"  as 
used  in  the  act  of  July  4,  1884,  is  evidently  used  in  the  sense  of  settle- 
ment. Therefore,  in  order  to  avail  himself  of  "  the  provisions  of  the 
homestead  laws,"  under  said  act,  and  to  defeat  Cordeau's  entry,  it  was 
necessary  that  Delorme  should  have  been  "located"  on  the  land  in 
controversy  when  said  entry  was  made;  which  means,  in  other  words, 
that  he  must  have  been  a  settler  living  on  said  land  at  that  time.  Not 
being  so  located  your  office  properly  dismissi'd  Delorme's  contest  and 
held  Cordeau's  entry  intact. 

As  six  months  had  not  elapsed  since  the  date  of  defendant's  entry 
he  was  not  yet  subject  to  the  charge  of  non-compliance  with  the  law  in 
the  matter  of  improvements,  as  made  in  plaintiff's  affidavit  of  contest. 

Your  office  decision  is  hereby  affirmed. 


Morgan  et  al.  r.  Antlers  Park-Kegent  Consolidated 

Mining  Co. 

Motion  for  review  of  departmental  decision  of  August  21, 1899,  29 
D.,  114,  denied  by  Secretary  Hitchcock,  October  30, 1899. 
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HOMESTEAD  ENTRY— MIXING  CLAIM— APPLICATION. 

Elda  Mining  and  Milling  Co. 

A  mineral  application  should  not  be  allowed  for  land  embraced  within  a  prior  sub- 

fiieting  homestead  entry. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
( W.  V.  D.)  October  30,  1899.  ( H.  G.) 

On  June  13,  1806,  Estella  Gertrude  Flint  (now  Estella  Gertrude 
Johnson)  made  homestead  entry  for  lots  13  and  14  of  Sec.  4,  and  lots 
28, 29  and  44  of  Sec.  5,  T.  15  S.,  R.  69  W.,  in  the  Pueblo,  Colorado,  land 
district.  On  March  20, 1899,  this  Department  aihrmed  the  decision  of 
your  oflBce  rejecting  her  application  for  an  extension  of  time  for  one  year 
within  which  to  make  payment  for  the  said  land  under  her  commutation 
proof  offered  on  September  27, 1897  (unreported). 

After  said  homestead  entry  was  made,  and  on  September  30, 1896, 
the  Elda  Mining  and  Milling  Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Colorado,  filed  mineral  applica- 
tion No.  1926  for  the  Leslie  E.  Keeley  and  other  lode  mining  claims  in 
said  land  district,  and  o?l  December  28,  1898,  made  mineral  entry  ISo. 
1880,  said  land  district,  therefor.  The  delay  in  making  the  mineral 
entry  was  doubtless  owing  to  the  pendency  of  a  number  of  adverse 
suits  instituted  in  the  local  court  by  the  owners  of  conflicting  mining 
claims.  A  portion  of  the  said  Leslie  E.  Keeley  lode  claim  lies  in  lot  14 
of  said  section  4,  T.  15  S.,  li.  69  W.,  covered  by  said  homestead  entry. 

Your  office  on  April  27,  1899,  held  that  the  said  homestead  entry 
being  prior  in  date  to  the  mineral  application  and  entry,  the  said  Elda 
Mining  and  Milling  Company  would  be  allowed  sixty  days  from  notice 
thereto  within  which  to  show  cause  why  its  said  mineral  entry  should 
not  be  canceled  as  to  its  conflict  with  the  said  homestead  entry. 

In  response  to  this  rule  the  said  company  filed  its  unverified  answer, 
made  by  its  attorney,  in  substance,  alleging:  That  the  land  adjoining 
the  tract  in  question,  and  in  its  immediate  vicinity,  is  mineral  land  and 
has  been  known  to  be  valuable  for  mineral  for  many  years;  that  the 
said  location  of  the  Leslie  E.  Keeley  lode  was  based  upon  a  valid  dis- 
covery of  mineral,  was  made  long  prior  to  the  inception  of  any  rights  of 
the  homestead  en  try  woman,  and  that  this  prior  location  of  said  lode  min- 
ing claim,  based  upon  a  discovery  of  mineral  in  rock  in  place,  constituted 
a  reservation  of  the  land  as  against  a  mere  homestead  entry  which  con- 
fers only  an  inchoate  right;  that  in  view  of  the  facts  that  the  surround- 
ing land  is  occupied  by  mineral  locations,  and  within  the  limits  of  a 
noted  mineral  belt,  and  as  the  location  was  made  prior  to  the  homestead 
entry,  your  office  should  have  held  the  homestead  entry  for  cancella- 
tion or  cited  the  homestead  claimant  to  show  cause  why  her  homestead 
entry  should  not  be  canceled  to  the  extent  of  the  conflict. 

Your  office,  considering  said  answer  to  its  rule  nisi,  on  May  19, 1899, 
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held  that  it  was  error  for  the  local  office  to  allow  the  subsequent  min- 
eral application  and  entry  in  disregard  of  the  fact  that  said  lot  14, 
upon  a  portion  of  which  it  was  laid,  was  covered  by  a  prior  homestead 
entry.  Paragraph  49  of  the  Mining  Regulations,  approved  December 
15, 1897,  is  cited,  wherein  it  is,  in  effect,  provided  that  the  local  officers 
before  receiving  .and  filing  a  mineral  application  must  ascertain  that  it 
includes  no  land  whicli  is  embraced  in  a  prior  application  for  patent  or 
entry.    Your  office  further  held : 

The  said  erroneous  aUowaiice  of  the  mineral  application  cannot  operate  to  place 
the  harden  of  proof  upon  the  homestead  claimant^  nor  is  the  certificate  of  location 
of  the  Leslie  E.  Keeley  in  itself  evidence  of  the  mineral  character  of  the  land  in 
qaestion  (See  28  L.  D.,  177  j  Lindley  on  Mines,  Sec.  379).  Neither  does  the  fact  that 
the  ground  is  situate  in  the  Cripple  Creek  mining  district  and  adjoined  hy  numerous 
mining  claims,  jastify  an  assumption  that  it  is  mineral. 

Your  office,  therefore,  adhered  to  its  decision  of  April  27,  1899,  and 
held  the  mineral  entry  for  cancellation  to  the  extent  of  its  conflict  with 
said  homestead  entry. 

From  these  decisions  the  corporation  making  the  mineral  entry 
appeals.    Ko  argument  in  support  of  the  appeal  has  been  filed. 

In  a  communication  dated  October  G,  1899,  your  office  calls  attention 
to  the  departmental  decision  of  March  20, 189^,  refusing  to  allow  to  the 
homestead  entrywoman  an  extension  of  time  within  which  to  make 
payment  and  states  that  the  homestead  entry  of  Mrs.  Johnson  is  in 
conflict  with  numerous  pending  mineral  entries,  the  claimants  to  which 
are  urging  action  in  the  matter.  In  compliance  with  the  recommenda- 
tion in  your  said  advice,  the  case  has  been  advanced  from  its  order  for 
consideration. 

It  is  apparent  that  the  mineral  entry,  to  the  extent  that  it  conflicts 
with  the  existing  prior  homestead  entry  of  Mrs.  Johnson,  was  errone- 
ously allowed  by  the  local  officers.  The  application  for  mineral  ]>atent 
should  either  have  been  rejected  to  the  extent  of  such  conflict,  or 
notice  should  have  been  given  to  the  homestead  entrywoman  for  the 
purpose  of  affording  her  an  opportunity  to  be  heard.  Her  entry,  exist- 
ing of  record  at  the  date  of  the  application  for  mineral  patent,  was 
notice  to  the  world  of  a  prior  record  api)ropriation  and  segregation  of 
the  land  in  controversy,  and  no  further  entry  thereof  could  be  lawfully 
allowed  while  her  entry  still  existed  of  record. 

Even  if  it  be  true,  as  now  alleged,  that  the  conflicting  mining  claim 
was  located  prior  to  the  homestea<l  entry,  it  is  nevertheless  equally 
true  that  the  homestead  entry  was  regularly  allowed,  in  the  absence  of 
any  claim  of  record  in  the  local  office  at  the  time,  as  to  any  portion  of 
the  tract  so  entered.  With  the  application  to  make  homestead  entry 
was  filed  the  usual  non-mineral  affidavit,  declaring  that  the  land  con- 
tained no  mineral,  and  that  no  portion  thereof  was  claimed  for  mining 
purposes,  thus  establishing  prima  facie  the  non-mineral  cliara<;ter  of 
the  land  covered  by  the  homestead  entry. 

The  certificate  of  location  of  the  mining  claim  is  not,  of  itself,  evi- 


DECISIONS   RELATING   TO   THE   PUBLIC    LANDS.  281 

dence  of  the  mineral  character  of  the  land.  (Magrader  v.  Oregon  and 
California  R.  R  Co.,  28  L.  D.,  174.)  Neither  can  the  tract  in  conflict 
be  assumed  to  be  mineral  because  it  is  situated  in  a  mineral  belt  and 
mining  district  and  is  adjacent  to  numerous  mining  claims. 

It  is  manifest  from  the  state  of  the  record  that  a  hearing  should  be 
had  for  the  purpose  of  determining  the  character  of  the  ground  claimed 
by  the  mineral  applicant  in  conflict  with  the  prior  existing  homestead 
entry  of  Mrs.  Johnson — that  is,  whether  the  same  is  more  valuable  for 
agricultural  or  mineral  purposes — and  you  will  accordingly  direct  that 
such  hearing  be  had,  with  notice  to  all  parties.  Hooper  v.  Ferguson 
(2  L.  D.,  712). 

The  burden  of  proof  at  such  hearing  will  rest  upon  the  mineral  appli- 
cant, who  is  in  the  position  of  one  contesting  a  prior  entry  of  record 
apparently  regularly  allowed. 

The  decision  of  your  office  is  accordingly  modified.  All  further  pro- 
ceedings upon  either  of  the  entries,  as  to  the  ground  in  conflict  between 
them,  will  be  suspended  to  await  the  final  determination  of  the  ques- 
tion in  issue  at  the  hearing  hereby  ordered. 

No  error  is  assigned  in  the  appeal  regarding  the  action  of  your  office 
in  requiring  an  amendment  of  the  mineral  application  to  purchase. 
That  ruling  having  been  apparently  acquiesced  in  will  not  be  considered. 


CONTEST-INSANITY  OF  ENTRYMAN. 

LABATHE  l\  ROBORDS. 

A  contest  against  an  entry  will  not  be  entertained  where  it  appears  that  the  entry- 
man  is  of  unsound  mind,  and  lias  no  curator  or  guardian  through  whom  his 
interests  may  be  protected. 

Secretary  Hitchcock  to  the   Commissioner  of  the   Oeneral  Land  Ojjice^ 
(W.  V.  D.)  Octoh&r  30, 1899.  (A.  8.  T.) 

On  November  22, 1894,  Charles  Love,  a  minor  child  of  William  Love, 
deceased,  by  E.  M.  Eobords,  curator,  made  homestead  entry  No.  17161, 
for  lots  1, 2  and  3,  of  Sec.  6,  T.  44  N.,  II.  15  W.,  St.  Cloud,  Minnesota. 

Said  entry  was  made  under  section  2307  of  the  Revised  Statutes,  the 
said  William  Love  having  been  a  soldier  in  the  United  States  array  in 
the  war  of  the  rebellion. 

On  March  23, 1896,  Seymour  Labathe  filed  his  affidavit  of  contest 
against  said  entry,  alleging,  in  substance,  that  Eobords  made  said 
entry  for  the  benefit  of  himself  and  one  Lyman  M.  Linnell,  and  in  fraud 
of  the  said  Charles  Love  and  of  the  United  States;  that  there  had 
never  been  any  settlement  or  improvement  on  the  land,  nor  any  culti- 
vation thereof  by  said  Robords  or  said  Love,  nor  by  any  one  for  the 
benefit  of  Charles  Love. 

A  hearing  was  had  upon  said  allegations,  whereupon  the  local  officers 
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recotnmeuded  the  caiioeliation  of  the  entry,  and  upon  appeal  to  your 
office,  their  action  was  affirmed,  but  apou  a  farther  appeal  to  this 
Department  said  decision  of  year  office  was  reversed  and  the  contest 
was  dismissed.    (Labathe  v.  Robords,  25  L.  D.,  207.) 

Labathe  filed  a  motion  for  review  of  said  departmental  decision,  but 
the  same  was  denied  December  13, 1897  (25  L.  D.,  499). 

Pending  action  on  the  motion  for  review,  however,  Labathe  filed  a 
new  affidavit  of  contest,  wherein  he  alleges — 

that  said  land  has  been  wholly  abandoned  by  said  Charles  Love  and  by  said  E.  M. 
Robords^  carator  of  said  Charles  Love,  and  that  neither  said  Charles  Love  nor  said 
cnrator,  nor  any  person,  on  behalf  of  them  or  on  behalf  of  either  of  them,  has  set- 
tled upon  or  cultivated  or  improved  or  done  any  work  npon  or  resided  upon  said 
land,  at  any  time  since  the  month  of  July,  1895,  and  that  the  little  shanty  or  cabin 
that  was  erected  upon  said  land  in  the  spring  of  1895  by  Lyman  M.  Linuell,  ostensi- 
bly for  said  minor  but  really  not  for  said  minor,  has  become  and  is  uninhabitable 
and  gone  to  decay  by  reason  of  neglect  and  abandonment  of  it.  This  contestant 
says  that  said  land  is  wild  and  uncultivated  and  unimproved  pine  timborland  and 
•that  no  person  has  in  any  way  cultivated  or  improved  or  resided  upon  or  settled 
npon  or  worked  up  or  in  said  land,  at  any  time  since  the  month  of  July,  1895,  and 
that  said  land  has  been  wholly  abandoned  by  said  Charles  Love  and  by  said  E.  M. 
Robords,  his  curator;  and  this  contestant  further  says  that  no  other  house  or 
improvements  of  any  kind  were  ever  placed  npon  said  land,  ostensibly  or  otlierwise, 
in  the  interest  of  said  Charles  Love  or  of  said  E.  M.  Robords,  curator;  and  this  con- 
testant further  says  that  said  Charles  Love  arrived  at  the  age  of  twenty-one  years 
being  of  fnll  age  in  the  month  of  August,  1896,  fourteen  months  ago,  and  that  at 
the  present  time  he  is  of  unsound  mind  and  that  said  E.  M.  Robords  is  the  cnrator  of 
said  Charles  Love  duly  appointed  as  such  curator  by  the  probate  court  of  Green 
county,  Missouri,  where  said  minor  and  said  Robords  reside,  and  now  qualified  and 
acting  as  said  curator  and  that  he  was  appointed  said  curator  npou  the  ground  that 
said  Charles  Love  was  at*the  time  of  said  appointment,  and  is  a  person  of  unsound 
mind;  and  this  contestant  further  says  that  said  Charles  Love  and  said  Robords 
never  resided  in  the  State  of  Minnesota  at  any  time  during  the  four  years  last  past 
and  that  they  have  lived  in  Green  county,  Missouri  during  the  whole  time; 

Wherefore,  this  contestant  says  that  said  land  has  been  wholly  abandoned,  ever 
since  the  month  of  July,  1895,  by  said  Love  and  said  Robords,  curator,  if  ever  any 
right  was  initiated  therein  prior  to  that  time, — and  this  the  said  contestant  is  ready 
to  prove  at  such  time  and  place  as  may  be  named  by  the  register  and  receiver,  for  a 
hearing  in  said  case; 

Notice  of  this  contest  was  served  on  January  31, 1896,  and  after  some 
continuances  the  case  was  heard  by  the  register  and  receiver  on  July 
13, 1898,  all  parties  being  represented  by  counsel.  On  September  9, 
1898,  the  local  officers  found  in  favor  of  the  contestant  and  recom- 
mended the  cancellation  of  the  entry.  Robords  appealed  to  your 
office,  where,  on  April  3,  1899,  a  decision  was  rendered  reversing  the 
action  of  the  local  officers,  dismissing  the  contest  and  holding  the  entry 
intact,  and  contestant  has  appealed  to  this  Department. 

The  reason  given  by  you  for  this  decision  is  as  follows: 

This  second  contest  affidavit  is  substantially  the  same  as  the  first,  and  the  Depart- 
ment having  held  that  the  law  had  been  sufficiently  complied  with,  the  matter  is 
res  judicata. 

The  original  affidavit  of  contest  charged,  in  substance,  that  the 
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homestead  entry  was  unlawful  and  frandalent  in  that  it  was  made  by 
said  Robords  in  collusiou  with  said  Linnell  in  pnrsnance  of  a  corrupt 
agreement  between  them  to  secure  title  to  the  laud  for  their  own  use 
and  benefit.  In  the  departmental  decision  hereinbefore  referred  to  it 
was  held  that  an  agreement  had  been  made  by  Eobords  with  Linnell 
to  sell  bim  the  land  and  that  such  agreement  was  in  violation  of  the 
homestead  law  and  fraudulent  on  the  part  of  Robords,  yet  that  this 
was  a  matter  with  which  the  minor  had  nothing  to  do;  that  he  was  in 
no  sense  a  party  to  such  agreement;  that  he  knew  nothing  of  it;  and 
that  as  an  attempted  fraud  or  act  of  bad  faith  it  could  not  be  in  any 
way  imputed  to  him.  The  contest  was  therefore  dismissed  and  the 
entry  was  sustained  for  the  benefit  of  the  minor. 

The  present  affidavit  of  contest  charges  abandonment  and  failure  to 
cultivate  and  improve  the  land  since  July,  189.5,  which  are  matters  not 
considered  or  determined  in  the  former  departmental  decision,  and 
your  oflice  decision  holding  them  to  be  so  is  therefore  to  that  extent 
erroneous. 

The  record  shows  that  Robords  was  appointed  curator  for  said  Charles 
Love,  a  minor,  by  the  probate  court  of  Greene  county,  Missouri,  at  its 
May  term,  1894.  It  is  expressly  stated  in  the  court's  order  of  appoint- 
ment that  said  Love  was  then  a  minor  under  twenty-one  years  of  age, 
and  the  reasonable  inference  is  that  the  curator  was  appointed  for  that 
reason. 

The  present  contest  affidavit  sets  forth  that  said  Charles  Love 
became  twenty-one  years  of  age  in  August,  1896,  fourteen  months 
before  the  filing  thereof,  and  that  at  the  time  of  the  initiation  of  the 
contest  he  was  of  unsound  mind. 

Robords  having  been  appointed  curator  for  Love  on  account  of  the 
minority  of  the  latter,  the  authority  of  such  curator  necessarily  ceased 
upon  the  minor  becoming  twenty -one  years  of  age,  which,  as  the  con- 
test affidavit  states,  was  in  August,  1896,  long  before  the  initiation  of 
the  contest.  Furthermore,  the  contest  affidavit  avers  that  Love  is  of 
unsound  mind. 

In  view,  therefore,  of  the  contestant's  own  showing,  said  Charles 
Love,  for  whose  benefit  the  entry  was  made,  is  over  twenty-one  years 
of  age  and  of  unsound  mind,  and  it  does  not  apx^ear  that  any  guardian 
or  curator  has  been  appointed  for  him  on  the  ground  of  his  insanity  or 
since  he  became  twenty-one  years  of  age.  Under  these  circumstances 
it  must  be  held  that  the  present  contest  proceedings  have  been  irregular 
from  the  beginning,  inasmuch  as  there  could  be  no  legal  proceedings 
against  said  Charles  Love  or  his  estate  if  he  is  as  alleged  of  unsound 
mind,  and  has  no  guardian  or  curator  through  whom  his  interests  may 
be  protected. 

For  these  reasons  the  contest  must  be  dismissed.  It  is  accordingly 
so  ordered,  and  the  papers  in  the  case  are  herewith  returned. 
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Olson  et  al.  v.  Hagemann, 

Petition  for  reconsideration  of  departmental  decision  of  August  24, 
1899,  29  L.  D.,  125,  denied  by  Acting  Secretary  Ryan,  October  31, 1899. 


INDIAN  LAND-^-ARTICLE  VI,  TREATY  OF  FEBRUARY  28,  1855. 

Keuben  Gray. 

The  right  of  eutry  accorded  in  Article  VI  of  the  treaty  of  February  22,  1855,  to  the 
persons  named  therein,  in  the  absence  of  an  application  for  a  specific  tract,  is  no 
bar  to  subsequent  Congressional  provision  for  the  disposition  of  a  part  of  the 
lands  ceded  by  said  treaty  of  1855,  if  a  sufficient  quantity  thereof  to  satisfy  all 
claims  under  said  Article  VI,  yet  remains  subject  thereto. 

Acting  Secretary  Byan  to  the  Commissioner  of  the  General  Land  Office j 
(W.  V.  D.)  October  31, 1899.  (W.  0.  P.) 

Beuben  Gray  has  appealed  from  your  office  decision  of  July  28, 1899, 
rejecting  his  application  to  enter,  under  article  six  of  the  treaty  of  Feb- 
ruary 22, 1855,  between  the  United  States  and  the  Mississippi  bands  of 
Chippewa  Indians  (10  Stat.,  1165),  the  SE.  J  of  the  SB.  J  of  Sec.  9,  and 
the  N.  i  of  the  NE.  J  and  the  SE.  i  of  the  NE.  J  of  Sec.  16,  T.  145  N., 
E.  31  W.,  St.  Cloud  land  district,  Minnesota. 

By  treaty  of  1855  the  Mississippi  bands  of  Chippewa  Indians  ceded 
to  the  United  States  all  the  lands  then  owned  and  claimed  by  them  in 
the  Territory  of  Minnesota  and  included  within  certain  boundaries 
therein  set  forth.  Out  of  the  lands  included  in  such  boundaries  sev- 
eral tracts  of  laud  were  reserved  for  the  permanent  homes  of  said 
Indians.  The  tract  now  sought  to  be  entered  was  within  the  boundaries 
of  the  lands  so  ceded  to  the  United  States,  but  was  not  included  in  any 
of  the  reservations  established  by  this  treaty. 

The  provision  under  which  this  application  is  presented  is  found  in 
Article  VI  of  said  treaty,  and  is  as  follows: 

The  missionaries  and  such  other  persons  as  are  now,  by  authority  of  law,  residing 
in  the  country  ceded  by  the  first  article  of  this  agreement,  shall  each  have  the  privi- 
lege of  entering  one  hundred  and  sixty  acres  of  the  said  ceded  lands,  at  one  dollar 
and  twenty-five  cents  per  acre;  said  entries  not  to  be  made  so  as  to  interfere;  in  any 
manner,  with  the  laying  off  of  the  eeveral  reservations  herein  provided  for. 

By  the  treaty  of  March  11, 1863  (12  Stat,  1249),  these  Indians  ceded 
certain  of  the  reservations  set  apart  by  the  treaty  of  1855,  and  in  con- 
sideration thereof  certain  other  lands  described  by  metes  and  bounds 
were  set  aside  for  their  future  home.  The  land  covered  by  Gray's 
application  was  within  the  boundaries  of  the  tract  thus  reserved. 
Changes  were  made  in  the  boundaries  of  this  reservation  by  the  subse- 
quent treaties  of  May  7,  1864  (13  Stat,  693),  and  March  12,  1867  (16 
Stat,  719),  but  the  status  of  the  laud  involved  in  this  case  was  not 
affected  thereby. 
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The  act  of  January  14, 1889  (25  Stat.,  642),  directed  the  appoii>tment 
of  commissioners  to  negotiate  with  all  the  different  bauds  or  tribes  of 
Chippewa  Indians  in  the  Stat«  of  Minnesota  for  the  cession  of  their 
interest  in  all  reservations  in  said  State  except  the  White  Earth  and 
Eed  Lake  reservations  and  so  much  of  those  as  should  not  be  required 
to  fill  allotments  provided  for  by  said  act  and  others.  It  was  provided 
that  the  acceptance  and  approval  of  such  cession  by  the  President  of 
the  United  States  should 

operate  as  a  complete  extingaishment  of  the  Indian  title  without  any  other  or  fur- 
ther act  or  ceremony  whatsoever  for  the  purposes  and  upon  the  terms  in  this  act 
provided. 

It  was  directed  that,  as  soon  as  the  cession  should  be  obtained,  all 
the  Indians  except  those  on  Bed  Lake  reservation  should  be  removed 
to  White  Earth  reservation,  and  that  land  should  be  allotted  to  those 
upon  Bed  Lake  reservation  there,  and  to  all  others  upon  the  White 
Earth  reservation,  with  the  proviso,  however,  that  any  Indian  resid- 
ing upon  any  reservation  might  in  his  discretion  take  his  allotment 
upon  the  reservation  where  he  should  be  living  when  the  removal  pro- 
vided for  should  be  effected,  instead  of  being  removed  to  White  Earth 
reservation. 

It  was  further  provided  that  as  soon  as  the  cession  was  obtained  and 
approved  the  land  ceded  should  be  surveyed  and  examined  to  ascer- 
tain upon  what  tracts  pine  timber  was  standing  or  growing,  which 
tracts  were  to  be  termed  '<pine  lands,"  while  all  other  tracts  were  to  be 
termed  ^'agricultural  lands."  The  '^pine  lands"  were  to  be  appraised 
and  offered  for  sale  at  public  auction  to  the  highest  bidder  for  cash, 
and  all  tracts  remaining  unsold  after  such  public  offering  were  to  be 
sold  at  private  sale  at  the  appraised  value  thereof.  The  agricultural 
lands  not  allotted  under  said  act  nor  reserved  for  the  future  use  of  the 
Indians,  were,  after  thirty  days'  notice,  to  be  "disposed  of  by  the 
United  States  to  actual  settlers  only  under  the  provisions  of  the  home- 
stead law." 

It  was  further  provided: 

That  each  settler  under  and  in  accordance  with  the  provisions  of  said  homestead 
laws  shall  pay  to  the  United  States  for  the  land  so  taken  by  him  the  sum  of  one 
doUar  and  twenty-flye  cents  for  each  and  every  acre,  in  five  equal  annual  payments, 
and  shall  be  entitled  to  a  patent  therefor  only  at  the  expiration  of  five  years  from 
the  date  of  entry,  according  to  said  homestead  laws,  and  after  the  full  payment  of 
■aid  one  dollar  and  twenty-five  cents  per  acre  therefor,  and  duo  proof  of  occupancy 
for  said  period  of  five  years. 

The  money  accruing  from  the  disposal  of  said  lands  was,  after  deduct- 
ing certain  expenses  mentioned,  to  be  placed  in  the  Treasury  of  the 
United  States  to  the  credit  of  said  Indians  as  a  permanent  fund,  which 
should  draw  interest  at  the  rate  of  five  per  cent  per  annum,  payable 
annually,  for  the  period  of  fifty  years  after  the  allotments  provided  for 
by  said  act  should  have  been  made.    The  interest  was  to  be  paid  to,  or 
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expended  for,  said  Indians  annually  in  the  manner  specified  in  said 
act,  and  at  the  expiration  of  fifty  years  the  permanent  fnnd  was  to  be 
divided  and  paid  to  all  of  said  Chippewa  Indians  and  their  issae,  then 
living,  in  cash  and  equal  shares. 

A  commission  was  appointed  as  directed,  which  secured  from  the 
Indians  a  cession  of  lands  for  the  purposes  and  upon  the  terms  pro- 
vided in  said  act,  which  cession  was  approved  by  the  President  of  the 
United  States.  The  lands  embraced  in  Gray's  application  have  been 
examined  and  each  of  the  tracts  returned  as  agricultural. 

Gray's  application,  together  with  the  purchase  price  and  fees,  was 
presented  to  the  local  officers,  who  refused  the  same.  Your  office  also 
rejected  said  application,  from  which  decision  an  appeal  was  taken  to 
this  Department. 

It  is  admitted  by  counsel  for  Gray  that  from  the  date  of  the  treaty  of 
March  11,  1863,  until  the  approval  by  the  President  of  the  United 
States  of  the  agreement  for  a  cession  procured  under  the  provisions  of 
the  act  of  1889,  this  land  was  not  subject  to  entry  under  article  six  of 
the  treaty  of  1855.  It  is,  however,  further  claimed  that  immediately 
upon  the  approval  of  said  agreement  the  Indian  title  and  right  of  occu- 
pancy were  completely  extinguished  and  the  land  became  subject  to 
entry  under  said  article  six. 

By  the  act  of  1889  it  was  provided  that  these  lands  should  be  dis- 
posed of  in  a  particular  manner,  and  these  provisions  are  couched  in 
such  language  as  to  preclude  the  possibility  of  their  disposal  in  any 
other  way,  in  the  absence  of  subsequent  legislation  authorizing  such 
other  disposition.  The  "pine  lands"  were  to  be  sold  for  cash  at  not 
less  than  the  appraised  value,  and  the  << agricultural  lands"  are  to  be 
"disposed  of  by  the  United  States  to  actual  settlers  only  under  the 
provisions  of  the  homestead  law." 

It  is  urged,  however,  that  the  right  given  to  claimants  by  said  treaty 
of  1855  is  the  result  of  a  solemn  compact  between  the  Indians  and  the 
government,  which  neither  party  may  violate  by  demanding  or  author- 
izing any  disposition  of  said  lands  that  would  interfere  with  that  right. 
To  carry  this  contention  to  its  logical  conclusion  would  be  to  say  that 
Gongress  could  not  make  any  provision  for  the  disposition  of  any  tract 
within  the  boundaries  of  these  ceded  lands  until  all  the  claims  under 
said  article  of  the  treaty  of  1855  shall  have  been  satisfied.  The  state- 
ment of  this  proposition  is  a  sufficient  refutation  of  the  claim. 

The  right  given  to  such  claimants  could  not  attach  to  any  particular 
tract  of  land  until  application  was  presented.  It  is  in  the  nature  of  a 
grant  of  a  specified  quantity  of  land  to  be  satisfied  with  certain  larger 
boundaries.  In  the  case  of  such  grants  the  government  is  not  bound 
to  withhold  from  disposition  all  the  lands  within  the  outer  boundaries 
until  the  grant  shall  have  been  satisfied  by  the  designation  of  the  par- 
ticular quantity  needed  to  satisfy  the  grant.  It  is  sufficient  if  enough 
land  be  withheld  to  satisfy  the  grant.    In  this  case  it  is  admitted  that 
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there  is  land  ceded  by  the  treaty  of  1855,  and  yet  undisposed  of,  suffi- 
cient in  quantity  to  satisfy  all  claims  that  can  possibly  arise  under  said 
treaty  many  times  over. 

The  decision  of  your  office  rejecting  Gray's  application  is  hereby 
affirmed. 

In  arriving  at  this  conclusion  it  has  not  been  necessary  to  consider 
or  pass  upon  the  evidence  as  to  the  applicant's  qualifications  under 
said  article  6. 


MIXING  CLAIM— AMEN1>EI>  ENTRY-.JUDGMENT— RELrNQUISHMENT. 

Cabbie  S.  Gold  Minino  Co. 

A  tract  included  in  a  mineral  application,  and  in  the  notice  given  thereof,  bnt  not 
embraced  in  the  entry  on  acconnt  of  a  defect  in  the  chain  of  title,  may  be  after- 
wards included  within  the  entry,  by  way  of  amendment,  if  the  defect  in  the 
title  is  cored. 

A  judgment  rendered  on  stipulation  between  parties  to  an  adverse  proceeding  is 
conclusive  as  to  the  right  of  possession,  and  the  tract  so  awarded  to  an  applicant 
may  be  properly  included  in  his  survey  and  entry. 

An  applicant  for  mineral  entry  may  properly  eliminate  by  way  of  relinijuishment, 
or  otherwise,  any  part  of  a  location,  not  essential  to  its  validity,  without 
prejudice  to  his  claim  for  the  residue. 

Secretary  Hitckcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  Y.  D.)  November  1,  1899.  (E.  B.,  Jr.) 

This  is  an  ai>peal  by  The  Carrie  S.  Gold  Mining  Company,  hereinafter 
for  convenience  called  the  company,  from  the  decision  of  your  office, 
dated  June  14,  1898,  in  the  matter  of  mineral  entry  No.  1554,  made 
December  31, 1897,  in  the  Pueblo,  Colorado,  land  office,  by  the  company 
for  the  Jessie  May,  Evening  Star,  and  Bessie  C.  lode  mining  claims, 
survey  No.  10,309. 

The  grounds  set  out  in  your  office  decision  for  denying  the  company's 
application  to  amend  its  entry  so  as  to  include  therein  the  Baby  P.  lode 
mining  claim,  and  for  requiring  it  to  show  cause  why  the  entry  should 
not  be  canceled  as  to  that  part  of  the  Bessie  C.  claim  awarded  the 
company  by  a  judgment  in  an  adverse  suit,  and  for  calling  in  question 
the  regularity  and  validity  of  the  relinquishment  of  a  small  part  of  the 
Evening  Star  claim,  do  not  appear  to  be  well  taken. 

The  Baby  P.  claim  was  included  in  the  company's  application  for 
patent  and  the  notice  thereof,  but  when  the  company  made  entry  of  the 
other  claims  there  existed  a  defect  in  the  chain  of  title  to  the  Baby  P., 
and  for  that  reason  only,  it  is  alleged,  that  claim  was  not  embraced  in 
the  entry.  The  defect  having  been  cured  in  the  meantime,  the  com- 
pany, on  March  9,  1898,  made  application  to  pay  for  the  Baby  P.  and 
to  have  the  same  included  in  the  entry. 

The  reasons  given  in  your  office  decision  for  rejecting  this  application 
are  that  the  entry  as  already  made  includes,  as  part  of  the  Bessie  C. 
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claim,  that  portion  of  the  Baby  P.  which  embraces  its  discovery  shaft, 
and  that  such  shaft  seems,  from  its  sitaatioD,  to  be  on  the  Bessie  G. 
lode,  and  there  is  no  evidence  of  discovery  of  a  vein  or  lode  elsewhere 
in  the  Baby  P.  claim. 

In  view  of  the  fact,  as  appears  from  yoor  office  decision,  that  your 
office  was  unable,  from  the  data  before  it,  to  determine  whether  or  not 
the  area  of  the  other  three  claims  is  correctly  given  in  the  certificate  of 
entry,  and  that,  as  will  appear  hereinafter,  the  Department  also  recog- 
nizes the  inadequancy  of  such  data  for  that  purpose,  the  finding  as  to 
the  inclusion  in  the  Bessie  G.  claim  of  that  part  of  the  Baby  P.  which 
embraces  its  discovery  shaft  is,  to  say  the  least,  open  to  question.  If 
such  finding  should  be  true,  however,  it  would  be  no  reason  for  rejecting 
the  last  named  application.  The  locations  of  the  Baby  P.  and  Bes- 
sie G.  overlap.  The  former,  however,  is  the  prior  location,  and  in  all 
the  proceedings  for  patent,  with  the  possible  exception  of  the  entry, 
that  part  of  the  overlap  which  embraces  the  Baby  P.  discovery  shaft  is 
shown  and  claimed  as  belonging  to  the  Baby  P.,  and  hence,  if 
embraced  in  the  entry  as  heretofore  made,  its  inclusion  was  evidently 
due  to  inadvertence  and  is  error.  TJiider  the  proceedings  had  it  can 
only  be  included  in  the  entry,  if  at  all,  as  part  of  the  Baby  P.  claim. 
The  finding  that  the  Baby  P.  discovery  shaft  seems  to  be  on  the  Bes- 
sie G.  lode  is  not  supported  by  the  evidence.  The  survey  shows  that 
such  shaft  is  several  feet  to  the  right  of  the  supposed  Bessie  G.  lode 
line.  No  sufficient  reason  appearing  why  application  to  include  the 
Baby  P.  in  the  entry  should  not  be  allowed,  it  is  hereby  directed  that 
the  same  be  allowed  and  the  entry  amended  accordingly. 

The  refusal  of  your  office  to  recognize  and  give  effect  to  a  judgment 
rendered  December  30,  1897,  pursuant  to  a  stipulation  between  the 
parties,  in  an  adverse  suit  by  the  company  against  the  owner  of  the 
Tiger  lode  mining  claim,  survey  No.  10,055,  whereby  a  small  tract  of 
the  Bessie  G.  claim  abutting  on  the  southerly  end  line  thereof  was 
awarded  to  the  company,  was  erroneous,  for  reasons  fully  set  out  in 
the  case  of  Stranger  lode  (28  L.  D.,  321).  See  also  the  case  of  Greater 
Gold  Belt  Mining  Gompany  (28  L.  D.,  398).  The  judgment  being  con- 
clusive as  to  the  company's  right  of  possession  to  such  tract,  it  was 
properly  included  in  its  survey  and  entry  as  part  of  the  Bessie  G,  claim. 
The  southerly  end  line  of  that  claim,  established  so  as  to  embrace  that 
tract,  is  therefore  properly  placed  in  the  survey,  and  it  was  error  to 
require  such  end  line  to  be  established  at  another  point,  as  was  done 
in  your  office  decision. 

The  Department  is  unable  to  discover  any  reason  for  questioning  the 
validity  or  regularity  of  the  relinquishment  to  the  United  States  exe- 
cuted March  30,  1897,  by  the  company  "  in  favor  of  survey  No.  10,769, 
Grover  Gleveland  lode,"  of  a  certain  tract,  containing  .002  of  an  acre, 
%s  part  of  the  Evening  Star  claim.  The  relinquishment  runs  directly 
to  the  United  States;  and  whether  such  tract  shall  or  shall  not  inure 
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to  the  owner  of  the  Grover  GlevelAnd  claim  is  not  a  question  in  issae 
in  the  present  case.  Of  the  company's  right  to  eliminate  by  sach 
relinquishment  or  otherwise  any  part  of  the  Evening  Star  location  not 
essential  to  its  validity,  without  prejudice  to  its  claim  to  the  residue, 
there  can  be  no  question.  It  does  not  appear  that  the  tract  relinquished 
is  essential  to  the  validity  of  the  Evening  Star  location.  The  relin- 
quishment should  be  accepted  and  the  tract  relinquished  excluded  from 
Uie  entry. 

Your  office  decision  finds  that  by  reason  of  the  numerous  conflicts 
between  the  said  survey  !No.  10,309  and  the  surveys  of  other  claims, 
and  of  the  exclusions  made  by  the  company  in  favor  of  other  claimants, 
such  a  complicated  state  of  affairs  is  presented,  and  it  is  so  difficult  to 
determine  from  the  data  before  it  whether  the  area  of  the  three  claims 
entered  is  5,911  acres,  as  stated  in  the  certificate  of  entry,  that  an 
amended  survey  is  necessary  to  show  clearly  the  ground  entered  and 
the  correct  area  thereof,  and  accordingly  requires  that  such  survey  be 
made.    The  Department  concurs  in  such  finding  and  requirement. 

This  disposes  of  all  the  questions  presented.  The  decision  of  your 
office  is  modified  in  accordance  with  the  views  herein  expressed. 


CoLOMOKAS  Gold  Mining  Co. 


Motion  for  review  of  departmental  decision  of  March  6, 1899,  28  L.  D., 
172,  denied  by  Secretary  Hitchcock,  November  3, 1899. 


MINIKG   CLAIM-DEFECTIVK   NOTICE-MISDESCRIPTION. 

Weight  et  al.  v.  Sioux  Consolidated  Mining  Co.  (on  Eeview.) 

A  notice  of  application  for  mineral  patent  that  miBclesoribes  the  claim,  as  to  the 

county  in  which  it  is  situated,  is  fatally  defective. 

Secretary   Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  November  3, 1899.  (G.  B.  G.) 

November  19, 1896,  The  Sioux  Consolidated  Mining  Company  filed 
in  the  local  office  at  Salt  Lake  City,  Utah,  an  application  for  a  patent 
for  the  Salvator  lode  mining  claim,  situated  in  the  Tintic  mining  dis- 
trict, Utah  county,  Utah,  but  erroneously  described  in  the  field  notes 
of  the  survey  of  said  claim,  in  the  said  application  for  patent  and  in  the 
posted  and  published  notices  of  the  application,  as  being  in  Juab 
county,  Utah. 

During  the  period  of  the  publication  of  the  notice  of  the  application 

for  patent,  Joseph  F.  Wright  et  aLj  alleging  ownership  of  and  the  right 

of  possession  to  the  Goodman  lode  mining  claim,  in  conflict  with  the 

Salvator  claim,  filed  in  the  local  office  an  adverse  claim,  and  within 
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thirty  days  thereafter  commenced  a  salt  in  the  district  court  of  Jaab 
county,  Utah,  to  determine  the  right  of  possession  to  the  ground  in 
conflict,  which  suit  was  dismissed  by  the  court  upon  the  inotiou  of  the 
defendants  and  upon  a  showing  made  by  them  that  said  claim  is  situ- 
ated in  Utah  county,  and  not  in  Juab  county,  and  because  the  court 
was  for  this  reason  without  jurisdiction. 

April  7, 1898,  the  said  adverse  claimants  filed  a  protest  against  the 
issuance  of  patent  for  the  Salvator  claim,  alleging  that  the  requirements 
of  section  2325  of  the  Revised  Statutes  and  the  regulations  of  the 
department  thereunder  had  not  been  complied  with,  because  of  the  erro- 
neous statement  contained  in  the  field  notes  of  survey,  application  for 
patent  and  the  posted  and  published  notices  thereof  that  said  claim  is 
situated  in  Juab  county,  and  that  by  reason  of  such  erroneous  descrip- 
tive statement  the  adverse  claimants  had  been  misled  and  induced  to 
bring  the  suit  upon  their  adverse  claim  in  Juab  county,  and  that  by 
reason  of  such  erroneous  and  misleading  description  and  the  filing  of 
the  suit  in  Juab  county  induced  thereby,  the  adverse  claimants  had 
been  deprived  of  their  statutory  right  to  assert  an  adverse  claim. 

The  applicant  for  x)atent  having  been  inadvertently  permitted  by  the 
local  ofl^cers  to  make  an  entry  of  the  claim  after  the  filing  of  said  pro- 
test, the  papers  were  forwarded  to  your  office,  but  before  action  thereon 
the  protest  was  withdrawn.  August  2,  1898,  your  office,  considering 
the  matter  ex  parte,  held  that  the  published  notice  of  the  application 
for  patent  was  not  good,  and  that  the  applicant  company  would  be 
required  to  procure  an  amended  survey  of  said  claim  and  give  a  new 
notice  of  the  application  for  patent  therefor  by  posting  and  publication. 
September  8,  1899  (29  L.  D.,  154),  upon  the  appeal  of  the  company  to 
the  department,  the  decision  of  your  office  was  affirmed. 

The  company  has  filed  a  motion  for  a  review  of  said  departmental 
decision  presenting  no  new  questions,  but  assigning  as  error  the  ruling 
of  the  department  that  said  notice  as  a  whole  is  not  sufficient. 

Upon  a  careful  examination  of  this  motion  and  a  reexamination  of 
the  record,  it  is  still  believed  that  the  notice  given  of  the  application 
for  patent  in  this  case  is  fatally  defective.  Regulation  29  of  the  mining 
regulations  approved  December  10, 1891,  in  force  at  the  time  the  notice 
was  given,  regulation  44  of  the  mining  regulations  approved  December 
15, 1897,  and  regulation  44  of  the  mining  regulations  approved  June  24, 
1899,  and  now  in  force,  all  provide  that  the  notice  of  an  application  for 
patent  for  a  mining  claim  shall  give  the  county  in  which  the  claim  is 
situated.  When  the  Sioux  Oonsolidated  Mining  Company  advertised 
the  Salvator  claim  as  being  located  in  Juab  county,  a  person  asserting 
a  right  to  a  mining  claim  in  another  and  different  county  had  a  right 
to  rely  upon  this  statement  in  the  company's  published  notice.  Con- 
ceding that  the  notice,  taken  as  a  whole,  showed  the  claim  to  be  in 
Utah  county,  the  statement  therein  that  it  was  in  Juab  county  may  have 
operated  to  stop  further  inquiry  by  persons  having  conflicting  claims  in 
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Utah  county.  The  notice  was  especially  deceptive  in  this  case  in  view 
of  the  fact  shown  by  the  record  that  the  western  boundary  of  the  Sal- 
vator  claim  is  only  a  few  hundred  feet  from  the  eastern  boundary  of 
Juab  county,  and  that  the  location  notice  of  said  claim  and  the  evidences 
of  transfer  of  the  possessory  title  thereto  are  all  of  record  in  Juab 
county,  so  that  a  statement  in  the  notice  which  followed  and  corrobo- 
rated these  evidences  of  the  situs  of  the  claim  would  naturally  be 
accepted  as  correct  without  extended  inquiry.  It  is  argued  that  the 
notice,  taken  as  a  whole,  was  sufficient  to  put  a  man  of  ordinary  dili- 
gence and  prudence  having  a  mining  claim  in  the  neighborhood  upon 
inquiry,  but  the  vice  of  a  ruling  which  would  admit  this  contention 
would  be  aptly  illustrated  by  the  facts  of  this  case.  The  adverse  suit 
of  Wright  et  al.  was  brought  in  the  county  wherein  the  notice  in  specific 
terms  fixed  the  situs  of  the  claim.  These  adverse  claimants  were  mis- 
led by  it,  and  as  a  result  thereof  lost  their  opportunity  to  assert  an 
adverse  claim  in  the  only  way  provided  by  law,  and  the  record  shows 
that  the  applicants  for  patent  took  advantage  of  their  own  mistake  to 
deprive  the  adverse  claimants  of  a  legal  right.  There  is  now  no  adverse 
claimant  protesting  against  the  issuance  of  patent  herein,  but  it  does 
not  follow  that  there  would  not  be  had  proper  notice  been  given. 

Giving  due  consideration  to  the  opinion  of  the  supreme  court  of  Mon- 
tana in  the  case  of  Metcalf  et  al.  v.  Prescott  (25  Pacific  Eeporter,  1037), 
it  is  believed  that  the  decision  under  review  should  not  be  disturbed. 

The  motion  is  denied. 


BA.ILBOA.1>  QRA.Nr—  T  ATE  ACT  OF  MARCH  1,  1877-IlET.INQUISIIMENT  . 

St.  Paul,  Minnbapolis  and  Manitoba  Ey.  Co.  v.  Fogelbebg. 

A  psteut  issued  by  the  State  on  acconnt  of  the  Manitoba  ^ant,  prior  to  the  passage 
of  the  State  act  of  March  1, 1877,  is  no  bar  to  the  State  relinquishing  thereunder 
a  tract  embraced  in  such  patent  for  the  benefit  of  a  settler,  if  at  the  passage  of 
said  act  the  company  had  not  earned  title  to  said  land. 

The  Northern  Pacific  company  took  nothing  by  the  decree  of  the  United  States 
supreme  coart  (139  U.  S.,  1),  in  its  favor  against  the  St.  Paul  and  Pacific,  as  to 
lauds  properly  relinquished  by  the  State  under  said  act  prior  to  the  institution 
of  said  suit. 

Secretary  Hitchcock  to  the  Oommissianer  of  the  Oeneral  Land  Office^ 
(W.  V.  D.)  November  3, 1899.  (F.  W.  O.) 

With  your  office  letter  of  September  18th  last  was  forwarded  the 
petition  of  Oarl  Fogelberg  praying  a  reversal  of  departmental  decision 
of  October  26, 1889  (9  L.  D.,  509),  and  the  reinstatement  of  his  home, 
stead  entry  covering  the  E.  }  of  the  NW.  J  and  the  B.  ^  of  the  SW.  J  of 
Sec.  11,  T.  135  N.,  E.  43  W.,  Fergus  Falls  land  district,  Minnesota.  This 
tract  is  within  the  indemnity  limits  of  the  grant  made  to  aid  in  the  con- 
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straction  of  the  St.  YinceDt  Extension  of  the  St.  Paul,  Minneapolis  and 
Manitoba  Bailway,  was  selected  on  account  of  said  grant  November  25, 
1873,  and  was  patented  to  the  State  on  account  of  said  grant  January 
14, 1875.  On  June  23, 1880,  the  governor  of  the  State,  assuming  the 
right  to  do  so  under  the  act  of  March  1, 1877,  relinquished  the  land  to 
the  United  States  in  favor  of  Fogelberg.  In  the  matter  of  the  contro- 
versy that  thereafter  arose  between  Fogelberg  and  the  St.  Paul,  Min- 
neapolis and  Manitoba  Bail  way  Company  this  Department,  on  Decembw 
19, 1888  (unreported),  directed  the  allowance  of  Fogelberg's  application 
covering  this  land.  Thereafter,  the  railway  company  claiming  that  the 
said  act  of  March  1, 1877,  did  not  affect  this  land,  the  case  was  reviewed 
in  departmental  decision  of  October  26,  1889  (9  L.  D.,  509),  wherein  the 
contention  of  the  company  was  sustained  and  Fogelberg,  who  had  in 
the  meantime,  to  wit,  January  15,  1889,  been  permitted  to  complete 
homestead  entry  for  the  land,  was  allowed  ninety  days  within  which  to 
show  cause  why  said  entry  should  not  be  canceled.  The  report  made 
in  your  olBce  letter  forwarding  the  application  now  under  consideration 
details  the  proceedings  had  under  said  decision  resulting  in  the  cancel- 
lation of  Fogelberg's  entry.  It  further  appears  from  the  said  report 
that  this  tract  was  involved  in  the  controversy  between  the  St.  Paal 
and  Pacific  Kailroad  Company,  now  known  as  the  St.  Paul,  Minneapolis 
and  Manitoba  Eailroad  Company  and  the  iN'orthern  Pacific  BaOroad 
Company,  resulting  in  the  decision  of  the  supreme  court  dated  March 
2, 1891  (139  U.  S.I),  by  which  the  decree  of  the  lower  court,  awarding 
the  tract  in  question  to  the  Northern  Pacific  Railway  Company,  was 
affirmed.' 

In  the  affidavit  filed  in  support  of  the  application  for  reinstatement 
of  Fogelberg's  homestead  entry  he  alleges  that  he  settled  upon  this 
land  in  January,  1876,  and  that  he  has  since  continuously  resided 
thereon  and  improved  the  Jand  to  the  value  of  (1,500. 

[Jnder  the  state  of  facts  hereinbefore  detailed  it  becomes  material  to 
inquire,  first,  as  to  whether  the  Manitoba  Bailway  Company,  or  its 
predecessors,  had  earned  the  title  to  this  land  prior  to  the  passage  of 
the  act  of  March  1, 1877.  It  had  been  patented  to  the  State  January 
14, 1875,  on  account  of  the  railroad  grant,  and  the  State  had  conveyed 
it  to  the  company  prior  to  March  1, 1877,  but,  unless  the  company  had 
entitled  itself  to  the  land  prior  to  the  last-named  date,  it  became  sub- 
ject to  the  provisions  of  the  State  act  under  which  the  governor  reoon- 
veyed  the  land  to  the  United  States  for  the  benefit  of  Fogelberg.  As 
the  governor's  relinquishment  or  reconveyance  was  prior  to  the  suit  by 
the  iN'orthern  Pacific  Bailroad  Company  against  the  St.  Paul  and 
Pacific  company,  the  Northern  Pacific  Bailroad  Company  took  nothing 
by  reason  of  the  decree  against  the  St.  Paul  and  Pacific  Bailroad  Com- 
pany, if  the  governor's  relinquishment  or  reconveyance  was  effective  in 
passing  the  title  of  the  St.  Paul  and  Pacific  company  back  to  the 
United  States. 
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Id  the  case  of  ElliDgsoD  v,  St.  Paul,  Minneapolis  and  Manitoba  Bail- 
way  Company,  on  review,  26  L.  D.,  582,  it  was  held  that  (syllabus) — 

The  act  of  Maroh  1, 1877,  of  the  State  legislature  of  MinneBota,  providing  that 
the  railroad  company  taking  the  benefits  thereof  should  not  acquire  any  title  or 
right  to  any  land  to  which  "legal  and  full  title''  had  not  theretofore  been  perfected, 
and  to  which  there  was  an  existing  settlement  claim,  contemplated  in  the  use  of  the 
words  "legal  and  full  title/'  a  perfect  or  complete  title  which  could  not  be  success- 
folly  assailed;  hence  a  conveyance  of  lands  by  the  State  to  the  company  in  excess 
of  the  amount  to  which  the  company  was  then  entitled,  and  prior  to  the  passage  of 
said  act,  is  no  bar  to  the  State's  reconveyance  to  the  United  States  of  a  tract 
embraced  therein  for  the  benefit  of  a  settler  as  provided  by  said  act. 

In  said  decision,  in  referring  to  Fogelberg's  case,  it  was  said : 

In  the  Fogelberg  case,  however,  the  land  was  in  the  indemnity  limits  and  whether 
opposite  constructed  or  un constructed  road  at  the  date  of  the  act  of  1877  is  not 
stated  in  the  decision. 

U]>on  inquiry  at  your  office  it  is  learned  that  the  land  in  question  was 
opposite  uuconstructed  road  on  March  1, 1877,  and  that  what  was  said 
in  the  decision  in  the  EUingson  case  relative  to  the  rights  of  the  St. 
Paul  and  Pacific  company  to  the  land  there  in  question,  applies  equally 
to  the  tract  claimed  by  Fogelberg.  It  follows  that  the  St.  Paul  and 
Pacific  Bailroad  Company  did  not  have  ^^  legal  and  full  title''  in  the  land 
claimed  by  Fogelberg  on  March  1, 1877,  and,  as  a  consequence,  the  title 
which  passed  out  of  the  United  States  by  the  patent  of  January  14, 
1875,  was  restored  by  the  reconveyance  of  the  governor  of  the  State 
executed  in  1880. 

It  but  remains  to  consider  whether  the  Northern  Pacific  Bailroad 
Company  has  such  claim  to  this  land  as  prevents  the  reinstatement  of 
Fogelberg's  homestead  entry.  From  what  has  been  said  it  is  apparent 
that  it  took  nothing  by  reason  of  the  decree  against  the  St.  Paul  and 
Pacific  company,  as  the  company  had  no  title  whatever  in  the  land 
either  at  the  date  of  the  decree  or  at  the  time  when  the  suit  was 
commenced. 

The  land  is  within  the  thirty  miles  or  first  indemnity  belt  of  the  grant 
for  said  Northern  Pacific  Railroad  Company  and  was  included  in  the  list 
of  selections  filed  by  that  company  July  8, 1885.  Following  the  decree 
referred  to,  it  filed  a  further  list  of  selections,  including  this  tract,  and 
specified  as  a  basis  for  this  tract  land  claimed  to  have  been  lost  to  its 
grant  to  the  east  of  the  terminus  established  at  Duluth,  Minnesota. 

Upon  the  record  it  would  be  accorded  the  status  of  a  claimant  to  the 
land  by  reason  of  its  indemnity  selections,  and  as  thus  presented  the 
conflicting  claims  of  Fogelberg  and  the  Northern  Pacific  Railroad  Com- 
pany are  of  such  a  character  as  to  bring  the  case  within  the  act  of  July 
1, 1898  (30  Stat,  597,  620),  and  the  regulations  of  February  U,  1899 
(28  L.  D.,  103),  thereunder,  and  it  will  be  disposed  of  under  said  act,  if 
after  due  notice  the  Northern  Pacific  Railroad  Company  specifies  a  new 
and  sufficient  basis  for  its  selection  of  this  land  in  lieu  of  that  given  to 
the  east  of  the  terminal  limit. 
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RAILROAD  LAND8-BONA  FIDE  PURCHASER— SECTION  4,  ACT  OF  MARCH 

8,  1887. 

Truelson  et  al.  V.  Campbell  et  al. 

The  right  to  a  patent  conferred  by  seotion  4,  act  of  Maroh  3,  1887|  upon  purchaaera, 
who  are  without  knowledge  of  the  failure  of  the  company's  title,  is  a  property 
right  that  vests  in  the  bona  fide  ussignt;e  of  such  a  purchaser,  and  entitles  said 
assignee  to  the  benefit  of  said  act. 

On  the  partition  of  lands  between  the  Chicago,  Milwaukee  and  St.  Paul  Ry.  Co., 
and  the  Sioux  City  and  St.  Paul  Ky.  Co.,  following  the  decree  of  the  Supreme 
Court  (117  U.  S.,  406),  the  two  companies  agreed  to  a  mutual  exchange  of  deeils 
conveying  the  right  of  way  where  the  line  of  either  road  crossed  the  lands 
awarded  to  the  other;  and  title  so  acquired  by  the  Chicago,  Milwaukee  and  St. 
Paul  company,  prior  to  any  action  taken  by  the  government  for  the  recovery  of 
title,  gives  said  company  the  status  of  a  purchaser  in  good  faith. 

A  corporation,  organized  and  existing  under  the  law  of  a'  State,  is  in  contemplation 
of  law  a  citizen  of  the  United  States,  and  as  such  entitled  to  the  benefit  of  the 
provisions  of  section  4,  of  said  Skut. 

A  patent,  containing  proper  recitals  and  descriptions,  may  issue  under  section  4  of 
said  act,  irrespective  of  the  fact  that  the  acreage  embraced  therein  is  less  than 
a  legal  sub-division. 

Secretary  Hitchcock  to  the   Commissioner  of  the   General  Land  Office^ 
(W.  V.  D.)  November  7, 1899.  (L.  L.  B.) 

The  matters  involved  iu  this  controversy  are,  first,  whether  the 
Chicago,  Milwaukee  and  St.  Paul  Railway  Company  is  entitled  to  a 
patent  for  the  land  embraced  in  its  right  of  way  across  sections  33  and 
35,  and  the  :tfB.  i  of  the  SE.  i  of  Sec.  31,  T.  97  N.,  R.  42  W.,  Des 
Moines,  Iowa,  and,  second,  whether  Edward  E.  Campbell,  as  the  third 
assignee  of  the  Sioux  City  and  St.  Paul  Railway  Company,  is  entitled 
to  patent  for  the  S  W.  \  of  said  section  35,  except  so  much  as  is  included 
in  the  said  right  of  way,  under  the  4th  section  of  the  act  of  March  3, 
1887  (24  Stat.,  556),  as  against  the  claims  of  Anton  Truelson,  William 
H.  Penquite  and  Daniel  J.  Linkswiller,  each  of  whom  applied  to  make 
homestead  entry  for  said  quarter  section  on  February  27, 1896,  the  day 
upon  which  these  tracts,  with  others,  were  opened  to  entry. 

These  lands  are  what  are  known  as  O'Brien  county  lands,  and  the 
history  of  the  grant  of  the  same  to  the  State  of  Iowa,  in  aid  of  the 
construction  of  a  railroad  from  Sioux  City,  Iowa,  to  the  south  line  of 
the  State  of  Minnesota,  the  patent  to  the  State  for  said  purpose,  and 
the  subsequent  forfeiture  of  the  grant  as  to  these  lands,  is  so  well 
known  that  it  is  not  thought  necessary  to  recite  it  in  detail.  It  is  suffi- 
cient to  say  that  in  pursuance  of  directions  contained  in  a  published 
notice  of  the  opening  of  these  lands  to  entry,  after  the  decision  of  the 
supreme  court  (159  U.  S.,  349-366),  quieting  title  thereto  in  the  United 
States,  Edward  E.  Campbell,  after  due  publication,  offered  proof  of 
his  right  to  the  said  southwest  quarter  of  Sec.  35,  under  said  act  of 
March  3, 1887,  in  virtue  of  his  said  purchase. 
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It  appears  firom  the  evidence  that  on  the  18th  day  of  October,  1888, 
the  Sioux  City  and  St.  Paul  Bailroad  Company  contracted  to  convey 
Baid  quarter  section,  "less  right  of  way  of  C,  M.  &  St  P.  By.,"  to 
G.  H.  Bishop  for  $1,540,  upon  which  $160  was  paid  at  date  of  contract, 
the  balance  to  be  paid  in  ten  annual  instalments  of  $138  each  with 
accrued  interest.  Bishop  made  no  further  payment,  but  some  time 
after  his  said  agreement  with  the  company  he  assigned  his  interest  in 
said  contract  to  O.  M.  Barrett,  his  father-in-law,  but  failed  to  endorse 
thereon  his  said  assignment. 

September  23, 1892,  O.  M.  Barrett  transferred,  by  assignment  on  the 
back,  all  bis  ^^  right,  title,  interest  and  claim  in  and  to  the  within  con- 
tract" to  Edward  £.  Campbell,  the  claimant  herein,  the  consideration 
named  being  $1,644.  Thereafter,  to  wit,  September  25, 1893,  in  order 
to  complete  the  chain  of  title,  the  transfer  of  C.  H.  Bishop  was  procured, 
duly  executed,  and  attached  to  the  original  contract.  In  said  assign- 
ment the  consideration  named  is  one  dollar. 

Campbell  has  paid  about  one  half  of  the  amount  of  the  consideration 
($1,644),  and  has  improved  the  land  to  the  extent  of  about  $600,  and 
has  paid  the  taxes  since  his  purchase  from  Barrett. 

There  is  nothing  in  the  record  tending  to  impeach  the  good  faith  of 
Bishop  in  entering  into  the  contract  with  the  company,  nor  is  there  any 
evidence  tending  to  show  that  the  original  contract  was  changed  or 
modified,  as  in  the  case  of  Olsen  v.  Traver  (26  L.  D.,  350);  nor  does  it 
appear  that  at  the  date  of  Bishop's  purchase  there  was  any  settlement 
claimant  for  this  tract,  and  since  said  purchase  it  has  been  in  the 
exclusive  i)osses8ion  of  Bishop  or  one  of  the  assignees  of  his  right. 

At  the  date  of  Campbell's  purchase  he  was  in  possession  of  the  tract 
as  a  tenant  of  Barrett. 

The  objections  raised  by  counsel  for  the  homestead  claimants  against 
the  proof  offered  by  Campbell  are  substantially  the  same  as  those  which 
were  considered  and  decided  in  the  case  of  Schneider  v.  Linkswiller 
et  al.^  26  L.  D.,  407.  In  the  case  at  bar,  however,  there  is  the  addi- 
tional contention  that,  admitting  that  Bishop  was  a  purchaser  in  good 
faith  from  the  railroad  company,  Campbell  can  not  be  so  considered, 
because  his  purchase  was  not  made  until  1892,  after  a  decree  had  been 
rendered  by  the  United  States  circuit  court  declaring  the  title  to  the 
tract  to  be  in  the  United  States. 

Section  4  of  the  statute  of  March  3, 1887,  says  that  lands 

which  have  been  sold  by  the  grantee  company  to  citizens  ....  the  person  or  per- 
sons BO  pnrchasing  in  good  faith,  his  heirs  or  asiignSf  shall  be  entitled  to  the  land  so 
purchased,  etc. 

The  plain  interpretation  of  this  is,  that  the  right  so  bestowed  upon  a 
good  faith  purchaser  (that  is,  a  purchaser  without  knowledge  of  the 
failure  of  title  in  the  company,)  is  a  property  right  which  would  descend 
to  his  heirs  or  vest  in  his  assigns,  as  any  other  property.  It  is  only 
necessary,  then,  to  inquire  as  to  whether  Bishop  was  a  purchaser  in  good 
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faitb,  and  whether  Campbell  at  the  time  of  his  application  was  the 
bona  fide  assignee  of  the  right  that  passed  to  Bishop  under  said  act. 
The  term  bona  fide,  as  ased  in  the  last  sentence,  means  a  real  and  not  a 
fraudulent  or  sham  purchaser. 

The  evidence  leaves  no  doubt  as  to  the  good  faith  of  Bishop  in  his 
purchase  from  the  company,  and  is  positive  and  undisputed  as  to  the 
purchase  of  Campbell  being  a  real  purchase  for  value. 

Jhe  history  of  the  claim  of  the  Chicago,  Milwaukee  and  St.  Paul 
Bailway  Company,  briefly  stated,  is  as  follows: 

The  grant  to  the  State  of  Iowa,  made  May  12, 1864  (13  Stat.,  72),  in 
aid  of  the  construction  of  two  lines  of  railroad  finally  became  vested 
in  the  present  claimant  (Chicago,  Milwaukee  and  St.  Paul  Bailway 
Company)  and  the  Sioux  City  and  St.  Paul  Bailway  Company.  The 
lines  crossed  in  O'Brien  county,  so  that  certain  lands  therein  came 
within  the  common  limits  of  the  two  grants.  A  legal  controversy 
arose  between  these  two  companies  as  to  which  of  these  roads  was 
entitled  to  the  lands  within  these  common  limits.  The  Chicago,  Mil- 
waukee and  St.  Paul  Bailway  Company  claimed  a  priority  by  reason 
of  being  the  £rst  to  locate  its  line  of  road  through  this  county,  while 
the  Sioux  City  and  St.  Paul  Company  claimed  priority  by  reason  of 
having  first  constructed  its  road  through  these  overlapping  limits.  Bj 
the  decision  of  the  supreme  court  (117  (J.  S.,  406),  it  was  adjudged  that 
each  of  these  roads  was  entitled  to  a  moiety  of  the  lands  in  dispute. 
Under  this  decision  commissioners  were  a'ppointed  to  make  partition 
of  th6se  lands  between  the  two  claimants,  and  it  happened  that  sections 
and  parts  of  sections  awarded  to  one  of  these  roads  were  crossed  by 
the  road  bed  of  the  other.  In  the  case  now  being  considered,  the  NE.  i 
of  the  SE.  J  of  Sec.  31,  the  S.  i  of  Sec.  33,  and  the  S.  i  of  Sec.  35,  T. 
97  !N'.,  B.  42  W.,  was  awarded  by  the  commissioners  to  the  Sioux  City 
and  St.  Paul  Company,  and  the  right  of  way  of  the  Chieago,  Milwaukee 
and  St.  Paul  Company  passed  through  these  several  subdivisions,  the 
said  right  of  way  covering,  in  the  aggregate,  25.80  (not  25.26,  as  stated 
in  your  olBce  decision)  acres  of  the  land  set  apart  to  the  former  company. 
By  arrangement  between  the  companies,  it  was  mutually  agreed  to 
exchange  deeds  conveying  the  right  of  way  to  either  company  where 
its  road  bed  crossed  the  lands  set  apart  for  the  other,  and  under  that 
agreement  the  claimant  herein  purchased  and  received  a  warranty  deed 
from  the  Sioux  City  and  St.  Paul  Company  for  the  25.80  acres  above 
described.  This  deed  was  executed  and  delivered  February  28,  1887, 
before  any  action  had  been  taken  by  the  government  to  regain  the 
title  to  this  land.  It  is  this  land  so  acquired  that  the  Chicago,  Mil- 
waukee and  St.  Paul  Bailroad  Company  now  asks  to  have  patented  to 
it,  under  the  provisions  of  the  said  act  of  March  3, 1887.  The  record 
leaves  no  doubt  of  the  purchase  having  been  made  in  good  faith  and 
in  the  belief  that  the  title  to  the  land  conveyed  was  in  the  grantor. 

This  narrows  the  inquiry  to  the  question,  is  the  Chicago,  Milwaukee 
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and  St.  Paal  Railroad  Company  entitled  to  the  benefits  of  the  statute 
of  March  3,  1887!  This  question  was  affirmatively  decided  in  the 
ease  of  Daily  r.  Marqaette,  Houghton  and  Ontonagon  B.  E.  Co.  et  al, 
(19  L.  D.,  148),  cited  in  your  office  decision,  wherein  it  was  held,  quoting 
from  Louisville  B.  B.  Co.  v.  Letsen  (2  How.,  497) — 

that  a  corporation  created  by  and  doing  business  in  a  particniar  State  is  to  be  deemed 
to  aU  intents  and  purposes  as  a  person,  altbongh  an  artificial  person,  an  inhabitant 
of  the  same  State  for  the  purposes  of  its  inoorporation,  capable  of  being  treated  as 
a  citizen  of  that  State  as  much  as  a  natural  person, 

and  in  contemplation  of  law  is  a  citizen  of  the  United  States  and 
entitled  to  the  remedy  provided  by  the  4th  section  of  the  act  of  March 
3, 1887. 

In  Union  Colony  v.  Fulmele  et  al.y  16  L.  D.,  273,  it  was  held  that 
under  the  5th  section  of  said  act  patent  may  issue  to  the  purchaser  for 
the  amount  of  land  he  may  make  payment  for  to  the  United  States, 
without  respect  to  the  acreage  embraced  therein,  even  though  it  be  less 
than  a  leg^al  subdivision;  that  the  provisions  of  the  homestead  and 
pre-emption  laws,  as  to  the  quantity  of  land  to  be  entered,  do  not  apply 
to  lands  purchased  under  the  act  of  March  3, 1887.  Applying  the  rea- 
soning in  said  case  to  the  case  at  bar,  patent  may  issue,  containing 
proper  recitals  and  descriptions,  to  the  land  herein  claimed  by  the 
Chicago,  Milwaukee  and  St.  Paul  Bailroad  Company. 

The  decision  of  your  office  is  affirmed.  The  papers  in  the  case  are 
herewith  returned. 

It  shoald  be  noted  that  in  this  record  the  claim  for  right  of  way  pre- 
sented by  the  Chicago,  Milwaukee  and  St.  Paul  Bailroad  is  not  confined 
to  the  quarter  section  in  dispute  between  the  individual  claimants,  but 
extends  into  two  other  sections.  AU  these  claims  were  considered  at 
the  hearing  and  were  all  forwarded  in  one  record,  and  inasmuch  as 
evidence  at  the  hearing  was  adduced  establishing  the  claim  of  the  said 
company  to  its  right  of  way  through  all  these  tracts,  and  no  objection 
was  raised  to  the  grouping  of  these  several  claims,  they  have  all  been 
herein  considered  and  adjudicated. 


HOMESTEAD  ENTRY-SUCCES8Fl'I^  CONTESTANT— MARRIED  WOMAN. 

MgOuIBE  V.  BOGERS. 

A  preferred  right  of  Lomestead  entry  can  not  be  Recnred  through  a  contest  insti- 
tuted by  a  single  woman,  if  she  marries  prior  to  the  exercise  of  said  right. 

Secretary  HUchcoeh  to  the  Commissioner  of  the  Oeneral  Land  Office, 
(W.  V.  D.)  November  9, 1899.  (J.  L.  McC.) 

Hattie  J.  Bogers  (formerly  Hattie  J.  Edmonds)  has  appealed  from 
the  decision  of  your  office,  dated  February  28,  1898,  in  the  case  of 
Joseph  S.  McOuire  against  said  Kogers,  holding  for  cancellation  her 
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homestead  entry  for  the  W.  ^  of  the  NE.  J  of  Sec.  10,  T.  5  S.,  R.  7  B., 
Huntsville  land  district,  Alabama. 

The  facts  of  the  case  are  fally  set  forth  in  your  office  decision  appealed 
firom,  and  need  not  be  herein  repeated,  farther  than  to  state  that  in 
February,  1892,  Miss  Edmonds  purchased  the  improvements  of  a  prior 
entryman,  one  John  E.  Long;  that  she  at  once  moved  upon  the  land, 
and  continued  to  live  thereon  and  cultivate  and  improve  it  for  about  a 
year;  that  on  February  19,  1892,  she  sent  Long's  duplicate  receipt  to 
the  local  office,  accompanied  by  her  own  application  to  make  entry  of 
the  land;  that  in  May,  1892,  her  application  was  returned  to  her,  hav- 
ing been  rejected  because  of  Long's  said  entry,  which  was  still  intact; 
that  on  November  18,  1892,  she  filed  contest  against  said  entry ;  that 
on  December  30,  1892,  she  renewed  her  application  to  make  entry  of 
the  land,  which  application  was  held  by  the  local  officers  pending  the 
disposition  of  her  contest  against  Long's  entry;  that  on  January  1, 
1893,  she  was  married  to  one  Z.  G.  Rogers;  that  Long's  entry  was 
finally  canceled,  as  the  result  of  her  contest,  on  April  26,  1893;  and 
that  on  April  29,  1893,  she  was  allowed  to  make  entry  of  said  land  as 
"  Hattie  J.  Edmonds.'" 

So  long  as  Long's  entry  remained  uncanceled,  this  appellant  could 
acquire  no  right  to  the  land  by  settlement  thereon  (see  Turner  v.  Rob- 
inson, 3  L.  D.,  562),  nor  by  application  made  therefor  (Swanson  v.  Sim- 
mons, 16  L.  D.,  44;  Hall  et  al.  v.  Stone,  lb.,  199).  The  preference  right 
of  entry,  which  she  might  otherwise  have  acquired  by  her  contest  with 
Long,  she  lost  upon  her  marriage  (see  Eachel  McKee,  2  L.  D.,  112; 
Heath  v.  Hallinan  (29  L.  D.,  267). 

The  decision  of  your  office  is  correct,  and  is  hereby  affirmed. 


FOREST  RESEllVATIOX— LuANDS  EXCEPTED— ENTRY. 

George  L.  Turk. 

In  the  proclamation  of  the  President  creating  the  San  Gabriel  forest  reserve  an 
exception  was  made  of  ''all  lands  ....  npon  which  any  valid  settlement 
has  been  made  pursuant  to  law,  and  the  statutory  period  within  which  to  make 
entry  or  filing  of  record  has  not  expired/'  and  an  entry,  based  on  such  a  settle- 
ment, must  be  held  to  have  been  made  in  due  time,  where  the  application  is 
filed  within  three  months  after  the  land,  under  departmental  direction,  is 
opened  to  entry. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  November  11, 1899.  (G.  B.  G.) 

The  land  involved  in  this  appeal  is  the  SW.  J  of  the  NW.  J,  the  N.  i 
of  the  SW.  J  and  the  SK.  J  of  the  SW.  J  of  Sec.  25,  T.  2  N.,  R.  6  W., 
Los  Angeles,  California,  and  lies  within  the  overlapping  limits  of  the 
grant  by  act  of  Congress  of  March  3, 1871  (16  Stat.,  573),  to  the  South- 
ern Pacific  Eailroad  Company,  branch  line  (primary  limits),  and  the 
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portion  of  the  grant  by  act  of  July  27, 1866  (14  Stat.,  592),  to  the  Atlan- 
tic and  Pacific  Eailroad  Company  (indemnity  limits),  forfeited  to  the 
United  States  by  the  act  of  July  6, 1886  (24  Stat.,  123),  by  which  act  of 
forfeiture  ^^Oongress  ....  determined  what  should  become  of  the 
lands  forfeited.  It  enacted  that  they  be  restored  to  the  public  domaiu." 
United  States  v.  Southern  Pacific  Eailroad  Company  (146  U.  S.,  570, 
607);  United  States  v.  Colton  Marble  and  Lime  Company,  and  United 
States  V.  Southern  Pacific  Eailroad  Company  (id.,  615)^  Southern 
Pacific  Eailroad  Company  v.  United  States  (168  U.  S.,  1).  It  is  also 
within  the  boundaries  of  the  San  Gabriel  forest  reserve,  created  by 
President's  proclamation  of  December  20, 1892  (27  Stat.,  1049),  which 
proclamation  excepts  from  the  force  and  effect  thereof — 

ftll  lands  ....  upon  which  any  valid  settlement  has  been  made  pursuant  to 
law^  and  the  statutory  period  within  which  to  make  entr3'  or  filing  of  record  has  not 
expired. 

The  plat  of  the  survey  of  said  township  was  filed  in  the  local  office 
at  Los  Angeles,  Oalifomia,  February  28, 1894. 

For  further  necessary  preliminary  statement,  it  appears  from  deci- 
sions and  orders  of  the  Department,  from  informal  inquiry  in  your 
office,  and  from  an  examination  of  the  records  and  files  thereof,  that  on 
March  24,  1893  (16  L.  D.,  317-318),  the  Department  issued  an  order 
instructing  your  office  to  take  such  steps  as  were  necessary  to  restore 
said  forfeited  lands  <'to  settlement  and  entry;"  that  this  order  was 
supplemented  by  departmental  order  of  July  15,  1893  (unreported), 
containing  more  specific  instructions  to  your  office  on  the  same  subject, 
but  that  before  any  final  or  decisive  step  was  taken  by  your  office  in 
the  matter  the  Department  on  November  8, 1893  (unreported),  because 
of  the  fact  that  said  lands  were  involved  in  a  suit  then  pending  between 
the  United  States  and  the  Southern  Pacific  Kailroad  Company,  and 
because  of  a  suggestion  from  your  office  that  the  proposed  opening  of 
said  lands  to  entry  be  deferred  until  a  decision  has  been  rendered  in 
said  suit,  revoked  the  instructions  contained  in  said  departmental 
orders  of  March  24,  and  July  16, 1893.  The  matter  stood  thus  until 
May  3,  1898,  when  the  Department  approved  instructions  (26  L.  D., 
697),  to  the  register  and  receiver  at  Los  Angeles,  California,  that  the 
restoration  of  said  forfeited  lands  to  entry  be  proceeded  with,  except- 
ing as  to  '^  the  lands  lying  within  the  San  Gabriel  timber  land  reserve," 
and  directed  as  to  these  lands,  that  *^any  claims  therein,  initiated  prior 
to  its  creation,  which  was  by  proclamation  of  the  President,  December 
20,  1892,  will  upon  presentation  receive  due  consideration;"  and  it 
appears  that  pursuant  to  said  instructions  the  local  officers  published 
a  notice  that  claims  for  lands  in  said  reserve  could  be  presented  on  and 
after  September  6, 1898. 

Some  time  between  September  8, 1898,  and  November  4, 1898,  George 
L.  Turk  filed  homestead  application  for  the  above  described  land, 
which  was  allowed  November  4, 1898.    Final  proof  on  this  entry  was 
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sabmitted  January  10,  1809,  and  final  certificate  issued  January  19, 
1899. 

April  20, 1899,  your  oflSce  held  the  entry  for  cancellation  for  the  stated 
reason  that  Turk  failed  to  place  his  claim  of  record  within  the  statutory 
period. 

The  final  proof  upon  this  entry  shows  that  Turk  settled  and  estab- 
lished his  residence  upon  the  land  in  controversy  "  in  the  fall  of  1891," 
but  in  his  application  to  enter  he  states  under  oath  that  he '^settled 
upon  said  land  in  December,  1891,"  and  this  is  corroborated  by  two 
witnesses,  who  aver  personal  knowledge  of  the  facts.  His  application 
to  enter  and  the  papers  accompanying  the  same  were  all  sworn  to  before 
a  United  States  commissioner,  September  7, 1898,  and  this  same  United 
St-ates  commissioner  swears  that  he  mailed  the  application  papers  to 
the  local  officers,  September  8, 1898,  together  with  a  draft  for  the  entry 
fiees,  but  the  application  was  not  stamped  '^  filed"  in  the  local  office 
until  November  4,  1898,  the  day  the  entry  was  allowed. 

The  **  statutory  period  within  which  to  make  an  entry  or  filing  of 
record,"  referred  to  in  the  excepting  clause  of  the  said  proclamation 
creating  the  San  Gabriel  forest  reserve,  is  three  months  from  the  date 
of  settlement  in  case  of  surveyed  lands  in  case  of  unsurveyed  lands 
three  months  from  the  date  of  the  receipt  at  the  district  land  office  of 
the  approved  plat  of  the  township  sul^^ey.  (Section  3  act  of  May  14, 
1880,  21  Stat.,  140, 141 ;  sections  2265  and  22«6  Rev.  Stat.)  Turk's  set- 
tlement  was  upon  unsurveyed  public  lauds  of  the  United  States  subject 
to  such  settlement,  and  at  the  date  of  the  proclamation  this  land  was 
still  unsurveyed  and  the  statutory  period  within  which  to  make  an  entry 
thereof  of  record  had  not  even  begun  to  run,  and  it  appearing  that  he 
had  previous  to  that  time  made  and  then  maintained  a  valid  settlement 
thereon  pursuant  to  law,  the  reservation  was  not  operative  as  against 
such  settlement  claim. 

Assuming  for  the  sake  of  the  argument  but  not  deciding  that  ordi- 
narily the  President's  proclamation  creating  said  forest  reserve  would 
have  been  such  an  adverse  claim  to  the  land  involved  as  to  compel 
Turk  to  place  his  claim  therefor  of  record  within  three  months  from  the 
tiling  of  the  township  i)lat  of  survey,  to  protect  his  settlement  right  as 
against  the  government,  still,  because  of  the  fact  that  opportunity  to 
make  an  entry  was  not  given  until  September  6, 1898,  he  can  not  be 
held  guilty  of  laches  in  failing  to  file  his  application  before  that  time. 
This  land  has  been  opened  to  settlement  by  the  forfeiture  act,  but  in  the 
course  of  the  administration  of  that  act  by  the  land  department  it  was 
not  restored  to  entry  in  the  sense  that  an  application  therefor  would 
be  received  at  the  local  office  until  September  6, 1898.  Without  refer- 
ence to  the  exact  date  when  Turk's  application  to  enter  was  received 
at  the  local  office,  it  having  been  received  within  a  reasonable  time  and 
within  less  than  three  months  after  September  6, 1898,  and  it  appearing 
that  he  has  resided  on  and  cultivated  the  land  in  accordance  with  law 
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from  date  of  settlement  nutil  sabmissiou  of  final  proof,  his  claim  thereto 
should  be  upheld. 

The  decision  appealed  from  is  reversed,  and  the  cause  remanded, 
with  directions  to  pass  the  entry  to  patent,  unless  other  objection 
appears. 


MnOXG  CLAIM-ADVERSE  PROCEEDINGS-EXCLUDED  GROUND. 

BUBNSIDE  ET  AL.  V.  O'CONNOR  ET  AL. 

The  pendency  of  proceedings  in  the  nature  of  an  adverse  sait,  instituted  for  land 
excluded  by  the  applicant  for  patent,  does  not  warrant  a  stay  of  action  under  a 
sabseqaent  application  filed  by  said  adverse  claimant  for  the  excluded  ground. 

Secretary  Hitchcock  to  the  Commissioner  of  the   Oeneral  Land  Office^ 
(W.  Y.  D.)  November  11, 1899.  (W.  A.  E.) 

Samuel  fiarnside  et  aU  have  appealed  from  your  office  decision  of 
September  3, 1897,  suspending  mineral  entry  No.  1228,  made  May  25, 
1897,  at  the  Pueblo,  Colorado,  land  office,  for  the  Mary  Navin  lode. 

It  appears  from  the  record  that  the  Tiva  placer  claim,  the  Hibernia 
lode  claim,  and  the  Mary  Navin  lode  claim  overlapped,  the  land  involved 
in  this  case  being  within  the  exterior  limits  of  each  of  these  claims. 

Application  for  patent  to  the  Tiva  placer  was  tiled  December  7, 1892. 
The  Hibernia  failed  to  adverse  the  Tiva  placer  during  the  period  of 
publication,  but  an  adverse  was  filed  within  time  by  the  Mary  Navin. 
These  adverse  proceedings  resulted  in  a  relinquishment  by  the  Tiva 
placer  of  the  land  in  conflict  and  an  amended  survey  of  the  Tiva  placer, 
as  shown  by  the  surveyor-general's  plat,  filed  March  30, 1895. 

February  7, 1894,  prior  to  the  relinquishment  and  amended  survey  of 
the  Tiva  placer,  Patrick  O'Connor  et  al,  made  application  for  a  patent 
for  the  Hibernia  lode  claim.  Notice  of  said  application  was  posted  in 
the  local  office  on  the  same  day  and  publication  thereof  was  commenced 
February  16, 1894.  Both  the  posted  and  published  notices  contained 
this  statement: 

Containing  9,075  acres  excepting  and  exclnding  area  in  conflict  with  siir.  nnm. 
8527,  Fountain  VaUey  lode,  also,  without  waiver  or  right,  sar.  7771,  Tiva  placer. 
Net  area  of  claim,  6,456  acres. 

April  17, 1894,  Samuel  Burnside  et  aL  claimants  for  the  Mary  Navin 
lode,  filed  an  adverse  against  the  Hibernia  lode  claim,  alleging  a  prior 
right  to  the  whole  qf  the  land  in  confiict  between  the  two  surveys. 
This  conflict  included  the  greater  part  of  the  land  subsequently  relin- 
quished by  the  Tiva  placer  and  also  other  land  south  of  the  south  line 
of  the  Tiva  placer.  Suit  was  duly  instituted  in  the  district  court  of  El 
Paso  county,  Colorado,  and  on  the  17th  of  June,  1897,  judgment  was 
rendered  for  the  defendants,  the  Hibernia  lode  claimants.  Appeal  was 
taken  by  the  Mary  Navin  claimants  and  the  matter  is  now  pending  before 
the  supreme  court  of  Colorado. 
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June  20.  1896,  Samuel  Burnsule  et  al.  applied  for  patent  for  the  Mary 
Navin  lode.  This  application  excluded  tbat  part  of  the  laud  in  con- 
fllict  between  the  Hibernia  and  the  Mary  Xavin  which  lies  south  of  the 
south  line  of  the  Tiva  placer  as  originally  surveyed,  but  included  the 
land  in  conflict  north  of  that  line,  the  latter  being  the  land  which  was 
excepted  in  the  Hibernia  application  as  in  conflict  with  the  Tiva  placer 
and  afterwards  relinquished  by  tlje  Tiva  placer.  No  adverse  was  filed 
by  the  Hibernia  within  the  period  of  publication. 

May  25,  1897,  the  register  issued  final  certificate  for  the  Mary  Navin, 
excluding  from  the  purchase  that  portion  of  the  ground  designated  as 
excepted  in  the  application  for  patent,  but  when  the  matter  come  before 
your  office  said  entry  was  suspended  to  await  the  final  disposition  of 
the  suit  now  pending  before  the  supreme  court  of  Colorado. 

From  the  above  summary  it  appears  that  the  land  in  conflict  between 
the  Tiva  placer,  the  Hibernia,  and  the  Mary  Navin  was  first  applied 
for  by  the  Tiva  placer  and  no  adverse  was  filed  by  the  Hibernia  during 
the  period  of  publication.  The  Hibernia  application,  filed  subsequent 
to  the  Tiva  placer  application,  expressly  excluded  said  ground.  The 
Mary  Navin,  however,  filed  an  adverse  against  the  Tiva  placer  within 
the  period  of  publication  and  as  a  result  of  this  adverse  the  Tiva  placer 
relinquished  the  land  in  question.  The  Mary  Navin  application  for 
patent  covered  said  ground,  publication  was  made  in  its  behalf  and 
again  no  adverse  claim  was  filed  by  the  Hibernia.  The  Hibernia  hav- 
ing failed  to  adverse  both  the  Tiva  placer  and  the  Mary  Navin,  as  to 
the  ground  covered  by  the  latter's  entry,  the  Hibernia  has  no  standing 
before  the  "Department,  as  an  adverse  claimant  or  otherwise,  such  as  to 
warrant  the  suspension  of  the  Mary  Navin's  entry  to  await  the  result  of 
the  suit  by  the  Mary  Navin  against  the  Hibernia. 

Your  office  decision  is  accordingly  reversed  and  mineral  entry  No. 
1228  will  be  passed  to  patent  if  found  to  be  regular  in  all  respects. 


APPEAIi— MINING  CLAIM— ANNUAL.  EXPENDITURE-SECTION    «8«4  R.  S. 

P.  WOLENBERG  ET  AL. 

An  order  of  the  General  Land  Office  directing  a  hearing,  though  generally  not 
appealable,  will  be  reviewed  by  the  Department,  when  brought  to  its  attention 
by  appeal  or  otherwise,  if  it  is  made  to  appear  that  said  order  involves  matters 
which  the  Land  Department  can  not  inquire  into,  or  is  conti;ary  to  law,  or  the 
settled  rulings  of  the  Department,  or  is  otherwise  palpably  erroneous. 

The  annual  expenditure  of  one  hundred  doUars  in  labor  or  improvements,  required 
by  section  2324  R.  S.,  is  solely  a  matter  between  rival  or  adverse  claimants  for 
the  same  mineral  land,  and  goes  only  to  the  right  of  possession,  the  determina- 
tion of  which  is  committed  to  the  courts  and  not  to  the  Land  Department;  a 
hearing  therefore,  involving  such  matter,  should  not  be  ordered  by  the  General 
Land  Office. 

The  statutory  assumption  declared  in  section  2325  B.  8.,  that  no  adverse  claim  exists, 
where  no  sach  claim  is  filed  in  the  local  office  during  the  period  of  publication, 
has  relation  only  to  adverse  claims  which  might  have  been  made  known  at  the 
local  office  during  that  time. 
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Secretary  Hitchcock  to  the  Commissioner  of  the  Oeneral  Land  Office^ 
(W.  V.  D.)  N^ovember  13j  1899.  (A.  B.  P.) 

December  2,  1896,  P.  Woleuberg  et  aL  filed  in  the  local  office  an 
application  for  patent  for  the  Mascot  and  Pennsylvania  lode  mining 
claims,  survey  ITo.  10825,  in  the  Cripple  Creek  mining  district,  Pueblo, 
Colorado.  Notice  of  this  application  was  duly  posted  and  published, 
but  no  adverse  claim  was  filed  during  the  period  of  publication,  which 
ended  February  3,  1897.  The  applicants  did  nothing  more  in  the  way 
of  prosecuting  this  application  for  patent  until  November  3, 1898,  when 
they  filed  in  the  local  office  the  proofs  of  the  posting  and  publication 
of  the  notice  of  the  application,  ofiered  to  pay  the  purchase  price  for 
the  land,  and  asked  that  the  application  be  passed  to  entry.  Decem- 
ber 21, 1898,  payment  of  the  purchase  price  was  made  and  entry  was 
allowed. 

April  13, 1897,  Robert  A.  Christy  filed  in  the  local  office  a  corrobo- 
rated protest  against  this  application  for  patent,  alleging,  in  substance, 
that  the  applicants  failed  to  make  an  expenditure  of  one  hundred  dol- 
lars, in  labor  or  improvements,  upon  the  Mascot  claim  during  the  year 

1896,  or  at  any  time  thereafter,  and  that  by  reason  of  such  failure  the 
protestants  had  relocated  that  claim  on  March  23,  1897.  This  protest 
was  inadvertently  placed  among  the  files  relating  to  another  claim, 
also  called  the  Mascot,  and  was  apparently  lost  sight  of,  as  a  result  of 
which  no  action  was  taken  thereon  by  the  local  officers.  It  does  not 
appear  that  Wolenberg  or  any  of  his  associates  were  notified  of  the 
filing  of  the  protest,  or  that  they  were  aware  of  its  existence  at  any 
time  before  the  allowance  of  their  entry.  Counsel  for  Christy  having 
thereafter  invited  the  attention  of  your  office  to  the  filing  of  the  pro- 
test, and  to  the  fact  that  no  action  had  been  taken  thereon,  the  local 
officers  were  called  upon  for  a  report  in  the  matter,  in  response  to 
which  the  protest  was  transmitted  to  your  office  April  19, 1899,  with  a 
statement  of  the  inadvertence  leading  to  its  loss  and  the  failure  to  give 
it  consideration. 

May  9,  1899,  your  office,  upon  consideration  of  the  protest,  ordered 
a  hearing  to  determine,  among  other  things,  whether  an  expenditure 
of  one  hundred  dollars,  in  labor  or  improvements,  had  been  made  upon 
the  Mascot  claim  for  the  year  1896,  and,  if  not,  whether  work  had  been 
resumed  thereon  prior  to  the  alleged  relocation  thereof  on  March  23, 

1897.  The  entry  men  have  appealed. 

Ordinarily  an  order  of  your  office  directing  a  hearing,  being  an  inter- 
locutory proceeding,  will  not  be  disturbed  upon  appeal.  Indeed, 
generally  speaking,  such  an  order  is  not  appealable.  This  rule,  how- 
ever, is  not  without  exception,  and  where  it  is  made  to  appear  that  the 
order  involves  matters  which  the  land  department  can  not  inquire  into, 
or  is  for  any  reason  contrary  to  law  or  the  settled  rulings  of  the 
Department,  or  is  otherwise  palpably  erroneous,  the  same  may  be  con- 
sidered and  corrected  or  wholly  vacated  when  brought  to  the  attention 
of  the  Department,  whether  by  direct  appeal  or  otherwise. 
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In  the  present  case  the  order  for  a  hearing,  in  so  far  as  it  directs  an 
inquiry  into  the  charge  of  failure  to  make  an  expenditnre  of  one  hun- 
dred dollars,  in  lal>or  or  improvements,  on  the  Mascot  claim  during  the 
year  1890,  and  the  alleged  relocation  of  the  claim  by  reason  thereof, 
clearly  relates  to  matters  over  which  the  land  department  is  without 
authority.  The  annual  expenditure  of  one  hundred  dollars,  in  labor  or 
improvements,  required  by  section  2324  of  the  Revised  Statutes,  is 
solely  a  matter  between  rival  or  adverse  claimants  to  the  same  mineral 
land,  and  goes  only  to  the  right  of  possession,  the  determination  of 
which  is  committed  to  the  courts  and  not  to  the  land  department.  In 
this  respect  the  requirement  made  by  section  2324  is  essentially  differ- 
ent from  that  made  by  section  232*5,  which  makes  the  expenditure  of 
five  hundred  dollars,  in  labor  or  improvements,  a  condition  to  the  issu- 
ance of  patent,  and  therefore  a  matter  between  the  applicant  for  patent 
and  the  government,  the  determination  of  which  is  committed  to  the 
land  department.  Where  the  required  expenditure  of  five  hundred 
dollars  has  been  made  upon  a  mining  claim,  failure  to  perform  annual 
assessment  work  will  not,  in  itself,  prevent  the  issuance  of  patent  or 
furnish  any  ground  of  protest  against  the  allowance  of  a  mineral  entry. 
(Hughes  V.  Ochsner  et  al.^  2,1  L.  D.,  39G;  Opie  v.  Auburn  Gold  and 
Mining  Co.,  29  L.  D.,  230.) 

The  action  of  your  office  in  ordering  a  hearing  to  determine  whether 
the  annual  assessment  work  for  1896  had  been  done  upon  the  Mascot, 
and,  if  not,  whether  work  ui)ou  that  claim  had  been  resumed  before  the 
alleged  relocation  thereof,  was  erroneous. 

As  before  shown,  the  entry  in  question  was  not  made  until  December 
21, 1898,  nearly  two  years  after  the  expiration  of  the  period  of  publica- 
tion of  the  notice  of  the  application  tor  patent.  No  reason  is  shown  for 
this  delay.  The  protest  was  not  filed  until  more  than  two  months  after 
the  expiration  ot  the  period  of  publication.  The  applicants  had  not 
then  made  proofs  of  posting  and  publication,  or  tendered  payment  ot 
the  purchase  price,  and  did  not  make  such  proofs  or  such  tender  until 
November  3, 1898,  twenty-one  months  after  the  expiration  of  the  period 
of  publication.  The  protest  of  Ohristy  having  been  lost,  and  the  appli- 
cants for  patent  having  no  knowledge  thereof,  it  was  not,  even  after  its 
filing,  considered  an  obstacle  to  making  the  entry. 

In  the  recent  case  of  Cain  et  aL  v.  Addenda  Mining  Company  (29 
L.  D.,  62),  the  Department  said: 

The  mining  laws  contemplate  that  proceedings  under  an  application  for  patent 
should  be  prosecuted  to  completion  within  a  reasonable  time  after  the  i-eqoired 
publication,  or  after  the  termination  of  proceedings  on  adverse  claims,  if  any  are 
Aled ;  otherwise  by  making  application  for  patent  and  giving  notice  thereof,  bat 
without  making  payment  of  the  purchase  price  one  would  become  entitled  to  project, 
indefinitely  into  the  future  the  aHsumption  of  section  2325  '^  that  no  adverse  claims 
exists''  notwithstanding  the  requirement  of  section  2324  that  an  expenditure  of  one 
hundred  dollars  in  labor  or  improvements  should  be  made  upon  a  mining  claim 
during  each  year  until  entry  is  allowed. 

And  in  that  case  it  was  held  that  the  failure  of  the  applicant  company 
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to  SO  prosecate  to  completioD  its  application  for  patent,  within  a  reason- 
able time  after  the  expiration  of  the  period  of  publication  of  the  notice 
thereof,  and  after  the  termination  of  adverse  proceedings  in  the  courts, 
constituted  a  waiver  of  all  rights  obtained  by  the  earlier  proceedings 
upon  the  application. 

In  this  case  nearly  two  years  elapsed  after  the  required  publication 
before  any  eifort  was  made  to  carry  the  application  to  completion,  and 
in  the  meantime  there  may  have  been,  as  claimed,  a  legal  relocation  of 
the  claim,  based  upon  a  failure  by  the  claimants  to  make  the  annual 
expenditure  in  labor  or  improvements  which  is  necessary  to  the  contin- 
ued maintenance  of  their  possessory  right  as  against  subsequent  loca- 
tors. The  assumption,  declared  in  section  2325  of  the  Revised  Stat- 
utes, that  no  adverse  claim  exists  in  those  instances  where  no  adverse 
claim  is  filed  in  the  local  office  during  the  period  of  publication,  relates 
to  the  time  of  the  expiration  of  the  period  of  publication  and  to 
adverse  claims  which  might  have  been  made  known  at  the  local  office 
before  that  time.  It  has  nothing  to  do  with  adverse  claims  which  are 
initiated  subsequent  to  that  time  and  which  could  not  therefore  have 
been  made  known  at  the  local  office  during  the  period  of  publication. 
The  statutory  declaration  does  not  compel  any  assumption  in  this 
instance  to  the  effect  that  no  adverse  claim  intervened  between  the 
earlier  proceedings  upon  the  application  for  patent,  which  ended  Feb- 
ruary 3, 1897,  and  the  making  of  the  entry  on  December  21, 1898.  In 
the  presence  of  the  claimed  relocation  of  the  Mascot  after  the  expira- 
tion of  the  period  of  publication,  the  applicants  for  patent  are  not  in  a 
position  to  ask  or  urge  that  their  laches  or  delay  be  disregarded.  It 
follows  that  the  entry  must  be  canceled.  The  applicants  will  be  at 
liberty  to  renew  proceedings  for  patent  if  they  so  desire,  and  Ohristy 
will  have  opportunity  to  present,  for  determination  by  the  proper  tri- 
bunal, his  claim  under  his  alleged  relocation. 

The  decision  of  your  office  ordering  a  hearing  upon  said  protest  is 
therefore  vacated,  and  the  matter  will  be  disposed  of  by  your  office  in 
accordance  with  the  views  herein  expressed. 


HOMESTEAD— SECOND  ENTRY. 

Charles  S.  Palivier. 

A  second  homestead  entry  under  which  the  entryman  has  shown  due  compliance 
with  law  may  be  permitted  to  pass  to  patent,  where  the  first  was  relinquished 
on  erroneons  advice^  and  without  compensation,  and  the  second  was  allowed  by 
the  local  office  with  full  knowledge  of  the  facts. 

iSecretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  November  13,  1899.  (H.  G.) 

Charles  S.  Pahner  appeals  from  the  decision  of  your  oflSce  of  October 
31, 1898,  rejecting  his  final  proof,  made  Jane  1, 1898,  based  on  his  home- 
2967— vol  29 20 
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Stead  entry  for  the  N,  i  of  the  SE.  i,  the  SE,  J  of  the  8E.  J,  and  the 
SE.  i  of  the  NE.  i  of  Sec.  28,  T.  138  N.,  R.  38  W.,  made  May  21, 1892, 
in  the  Orookston,  Minnesota,  land  district. 

The  appellant  made  homestead  entry  on  April  17, 1890,  for  the  N.  ^ 
of  the  SE.  i  of  gee.  34,  T.  138  N.,  R.  38  W.,  in  the  said  land  district, 
which  he  relinquished  March  5, 1892.  The  local  office  rejected  his  final 
proof  on  his  second  entry  for  the  reason  that  he  had  exhausted  his 
homestead  right  in  making  his  first  entry.  Your  office,  on  appeal,  find- 
ing that  the  final  proof  disclosed  that  Talmer  settled  upon  the  tract  for 
which  he  made  his  second  entry  on  April  1, 1892,  and  has  since  contin- 
uously resided  therewith  his  family,  and  that  his  improvements  thereon 
are  valued  at  nine  hundred  dollars,  in  order  that  theeutryman  may  not 
be  deprived  of  his  home  and  improvements,  directed  that  his  second 
entry  should  be  treated  as  an  additional  entry  for  eighty  acres,  and 
allowed  him  the  period  of  sixty  days  within  which  to  elect  which  of  two 
contiguous  forty-acre  tracts  he  desired  to  have  embraced  in  his  final 
entry,  and  that  if  such  entry  be  made,  it  would  be  submitted  to  the 
board  of  equitable  adjudication  for  action. 

It  appears  from  the  affidavit  of  the  appellant  accompanying  his 
appeal  to  your  office,  that  he  relinquished  his  first  entry  without  com- 
pensation, having  been  advised  by  the  clerk  of  the  district  court  of  the 
county  wherein  he  resided  that  he  could  do  so  without  prejudice  to 
the  initiation  of  a  new  entry.  The  local  office  allowed  his  second  entry 
without  question,  although  his  application  therefor  disclosed  that  he 
had  already  made  an  entry,  but  upon  the  submission  of  his  final  proof 
thereon,  rejected  the  same  for  the  reasons  stated. 

Accompanying  his  appeal  to  this  office,  is  an  affidavit  made  by  the 
en  try  man  stating  that  he  can  not  surrender  any  portion  of  the  tract 
embraced  within  his  present  entry  without  sacrificing  a  considerable 
portion  of  the  land  now  under  actual  cultivation  and  unless  he  removes 
his  dwelling,  and  the  difficulties  in  complying  with  the  order  of  your 
office  in  electing  to  take  two  forty-acre  tracts,  contiguous  to  each  other, 
as  an  additional  entry,  is  illustrated  by  a  diagram  incorporated  in  his 
affidavit,  showing  the  tracts  under  cultivation,  those  enclosed,  and  the 
location  of  his  buildings. 

There  is  no  question,  from  the  statements  made  by  the  entryman, 
that  he  has  acted  in  the  utmost  good  faith,  and  that  he  relied  upon  the 
advice  given  him  prior  to  the  time  he  relinquished  his  first  entry  and 
made  his  second  entry,  and  upon  the  action  of  the  local  office  in  per- 
mitting him  to  make  entry  for  the  tract  he  now  claims  as  a  homestead. 
While  his  affidavits  are  not  corroborated  by  other  testimony,  yet  the 
record  shows  that  his  second  entry  was  allowed  nearly  two  months 
after  his  relinquishment  of  the  first  entry  was  filed,  with  full  knowledge 
of  his  former  entry. 

It  is  evident  that  it  is  the  purpose  of  the  law  that  every  citizen  possessing  the 
requisite  qualifications  should  be  entitled  to  a  homestead  of  one  hundred  and  sixty 
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acies  of  pablic  land  sabjeot  to  entry,  and  that  a  second  entry  may  be  made  in 
instances  where,  for  some  cause  unforeseen,  the  first  entry  has  failed  without  fault  or 
fraud  upon  the  part  of  the  entryman  (Bohun  v,  Brest,  24  L.  D.,  16). 

The  provisions  of  the  homestead  law  are  that  every  person  shall  be 
entitled  to  enter  one  quarter  section  or  a  less  quantity  of  nnappropri- 
ated  public  lands,  and  that  no  person  shall  acquire  title  to  more  than 
one  quarter  section  of  land.  In  order  to  prevent  persons  from  making 
entry  of  land,  holding  it  for  speculative  purposes,  selling  their  rights, 
and  making  another  entry,  the  regulations  of  the  land  department 
have  provided  not  only  that  a  person  shall  not  ^<  acquire  title  ^  to  more 
than  one  hundred  and  sixty  acres,  but  that  he  shall  not  make  more 
than  one  entry,  even  though  under  his  first  entry  he  may  not  "acquire 
title; "  but  there  have  been  a  number  of  instances  where  the  right  to 
make  a  second  entry  has  been  recognized  under  certain  contingencies, 
such  as  the  uninhabitable  condition  of  the  land,  the  non-potable  con- 
dition of  the  water  thereon,  its  worthless  character,  the  ignorance  of 
the  entryman,  or  some  contingency  arising  which  has  misled  the  entry- 
man  in  his  selection  or  in  abandoning  his  original  entry.  There  seems 
to  be  no  inflexible  rule  applied  to  meet  the  circumstances  of  every  case. 
(James  J.  Kubal,  25  L.  D.,  132;  John  Herkowski,  28  L.  D.,  259;  Lewis 
Wilson,  21  L.  D.,  390.) 

Where  one  applied  for  a  restoration  of  his  homestead  rights,  his 
petition  was  denied,  although  his  entry  was  relinquished  upon  the 
erroneous  advice  of  the  local  officers  that  by  such  act  the  entryman 
would  not  exhaust  his  homestead  rights  (Lewis  M.  Huntley,  4  L.  D., 
188),  but  in  that  case  the  entryman  had  not  been  induced  by  such 
erroneous  advice  to  make  a  new  entry  and  establish  and  maintain  a 
residence  upon  the  tract  for  which  the  second  entry  was  made  and 
make  valuable  improvements  thereon,  as  in  this  case. 

The  appellant  makes  oath  that  his  relinquishment  of  his  first  entry 
was  made  without  compensation,  relying  upon  the  advice  of  the  clerk 
of  the  court,  and  he  was  permitted  to  make  a  second  entry  by  the  local 
officers,  although  his  application  papers  disclosed  that  he  had  made 
a  former  entry.  Belying  upon  the  validity  of  his  second  entry,  the 
entryman  has  devoted  years  of  toil  to  the  improvement  of  his  home- 
stead. 

He  should  not  be  deprived  of  the  fruits  of  his  labor,  even  though  he 
can  not  bring  himself  within  the  provisions  of  the  act  of  December  29, 
1894  (28  Stat.,  599),  permitting  a  second  entry  under  certain  circum- 
stances, and  although  his  case  is  not  met  by  the  provisions  of  section 
two  of  the  act  of  March  2, 1889  (25  Stat.,  854),  permitting  a  second 
entry  to  those  who  had  not  perfected  title  to  a  homestead  entry  prior 
to  the  passage  of  the  act.  Under  the  peculiar  circumstances  of  the 
ease,  considering  the  good  faith  of  the  entryman  and  his  reliance  upon 
his  second  entry,  allowed  by  the  local  officers  with  full  knowledge  of 
the  fact  that  he  had  made  a  former  entry,  followed  by  his  improvement. 
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cultivation  and  residence  upon  the  tract  covered  by  bis  second  entry 
for  more  than  five  years,  and  as  tbere  are  no  adverse  claims,  tbe  entry 
will  be  allowed  to  stand,  and  tbe  final  proof,  if  in  otber  respects  found 
to  be  suflScient,  will  be  received  by  your  office.  (See  Josiah  Oox,  27 
L.  D.,  389.) 

Your  office  was  in  error  in  allowing  the  entryman  the  right  to  make 
an  additional  eutry  of  eighty  acres,  as  the  second  entry  embraces  land 
not  contiguous  to  the  original  entry,  and  because  he  has  not  made  final 
proof  on  such  non-contiguous  land  covered  by  his  first  entry  for  eighty 
acres.    (See  sections  5  and  6,  act  of  March  2, 1889.) 

The  decision  of  your  office  is  accordingly  reversed. 


MINING  CL^VIM-APPLICXTION-ENTRY. 

Scotia  Mining  Company. 

An  applicant  for  mineral  patent  who,  after  publication  of  notice,  permits  his  appU- 
cation  to  lie  dormant  for  a  term  of  years  waives  thereby  all  rights  secured  under 
said  application,  and  must  proceed  anew  in  order  to  secure  an  entry. 

Secretary  Hitchcoel'  to  the   Commissioner  of  the  Oevieral  Land  Office^ 
(W.  V.  D.)  November  15, 1899.  (C.  W.  P.) 

On  October  4, 1890,  the  Scotia  Mining  Company  filed  in  the  local  land 
office,  at  Bapid  City,  South  Dakota,  mineral  application,  No.  521,  for 
the  Scotia  lode  mining  claim,  survey  No.  643,  and  on  December  6, 1897, 
made  application  to  purchase  the  same.  The  local  officers  refused  to 
allow  an  entry  on  said  claim  because  of  conflict  with  several  prior  min- 
eral applications  for  patent,  filed  by  the  Esmeralda  Mining  Company, 
namely:  application  No.  162,  filed  October  19, 1880,  for  the  Esmeralda 
lode  (lot  No.  226);  mineral  application  No.  178,  filed  February  25,  1881, 
for  the  Ocean  Wave  lode  (lot  No.  290) ;  mineral  application  No.  179, 
filed  February  25, 1881,  for  the  segregated  Fenian  lode  (lot  No.  291); 
mineral  application  No.  180,  filed  February  25,  1881,  for  the  Golden 
Seal  lode  (lot  No.  292),  and  mineral  application  No.  187,  filed  March  23, 
1881,  for  the  Elkhorn  lode  (lot  No.  286). 

The  Scotia  Mining  Company  appealed,  and  on  March  4, 1898,  your 
office  rendered  a  decision,  sustaining  the  action  of  the  local  officers. 

The  Scotia  Mining  Company  has  appealed  to  the  Department. 

It  appears  from  the  record  in  the  case  that  the  appellant  company 
filed  its  application  for  patent  in  October,  1890,  and  that  publication  of 
notice  thereunder  was  duly  made  and  the  same  completed  in  December  of 
that  year,  but  no  effort  appears  to  have  been  made  by  the  company  to 
carry  its  application  to  entry  until  December,  1897.  For  seven  years 
the  application  was  allowed  to  lie  dormant  in  the  local  office  without 
payment  of  the  purchase  price  of  the  land  sought  to  be  entered. 
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In  the  recent  case  of  Gain  et  aU  v.  Addeuda  Mining  Company  (on 
review,  29  L.  D.,  62),  it  was  said: 

The  diflicnlty  here  arises  from  the  fact  that  the  Addenda  compauy  filed  its  appli- 
cation for  patent  in  the  local  land  office  in  1879,  made  dne  posting  and  publication 
thereof  and  upon  the  termination  of  certain  adverse  proceedings  in  1882  became 
entitled,  upon  paying  the  purchase  price,  to  make  entry  of  all  the  ground  embraced 
in  its  application  and  notices  which  had  not  been  awarded  to  others  in  such  adverse 
proceedings.  Instead  of  exercising  this  right  the  company  took  no  further  pro- 
ceedings under  its  said  application  until  in  1894  after  the  lapse  of  twelve  years 
.  .  .  .  The  mining  laws  contemplate  that  proceedings  under  an  application 
for  patent  should  be  prosecuted  to  completion  within  a  reasonable  time  after  the 
required  publication,  or  after  the  termination  of  proceedings  on  adverse  claims,  if 
any  are  filed ;  .  .  .  .  The  Addenda  company  permitted  its  application  to  lie 
dormant  so  many  years  without  making  payment  of  the  purchase  price  that  it  must 
be  held  to  have  waived  the  rights  obtained  by  the  earlier  proceedings  upon  the 
application.  Its  entry  in  1894,  therefore,  ought  not  to  have  been  allowed,  and  for 
that  reason  must  be  canceled. 

Applying  to  the  case  at  bar  the  doctrine  of  the  case  jnst  cited  it 
must  be  held  that  by  permitting  its  application  to  lie  dormant  in  the 
local  office  without  ftirther  proceedings  thereon  after  the  publication  of 
notice,  for  the  period  of  seven  years,  the  appellant  company  waived  all 
its  rights  under  that  application,  and  must  proceed  anew  before  it  can 
be  allowed  to  complete  its  entry.  On  this  ground  your  office  decision 
refusing  to  allow  said  company  to  make  entry  under  its  application 
filed  in  1890,  is  affirmed. 

In  this  connection  your  attention  is  called  to  the  fact  that  the  several 
applications  filed  by  the  Esmeralda  Mining  Compauy  appear  to  be 
practically  in  the  same  condition  as  the  application  of  the  apellant 
company  here.  If  such  should  be  found  to  be  the  case  of  coarse  action 
in  those  cases  will  have  to  be  taken  according  to  the  principles  herein 
announced. 

The  Scotia  Mining  Company  will  be  at  liberty  to  renew  proceedings 
to  obtain  patent  for  the  land  in  question  if  it  desires  to  do  so. 


SIOUX  HALF  BREED  SCK1P-L.OCATION. 

John  W.  Poe. 

Sionx  half  breed  scrip  is  not  transferable;  and  the  right  to  locate  the  same  on 
nnsurveyed  land  can  only  be  exercised  where  the  improvements  placed  thereon 
are  for  the  personal  nse  and  benefit  of  the  Hcripee. 

Secretary  HitcUeock  to  the  Commisaioner  of  the  General  Land  Office^ 
(W.  V.  D.)  .   November  16,  1899.  (H.  G,) 

John  W.  Poe,  attorney  in  fact  for  Exevier  Freyueer,  father  and  sole 
heir  of  Exevier  Freyneer,  deceased,  on  August  27, 1885,  located  in  his 
own  name  Sioux  half  breed  scrip  No.  451  "  B,"  issued  November  24, 
1856,  on  a  tract  of  nnsurveyed  land  in  what  was  then  the  Las  Cruces 


310       DECISIONS  RELATING  TO  THE  PUBLKJ  LANDS. 

laud  district,  now  within  the  limits  of  the  Eoswell  land  district,  New 
Mexico.  The  tract  covered  by  snch  location  was  adjusted  September 
11, 1894,  by  the  local  office  of  the  latter  land  district,  and  certificate 
therefor  was  issued  on  the  last  mentioned  date  to  John  W.  Poe,  "attor- 
ney in  fact,"  for  the  NE.  J  of  the  SB.  J  of  Sec.  19,  T.  10  S.,  R.  14  B., 
Few  Mexico  meridian. 

On  February  5, 1895,  your  office  received  a  communication  irom  one 
John  C.  Judge,  an  attorney  at  law  of  Minneapolis,  Minnesota,  claiming 
to  represent  the  heirs  of  Exevier  Freyneer,  deceased,  stating  that  at 
the  time  of  the  location  of  said  scrip  the  scripee  was  dead  and  that  the 
location  was  made  without  the  knowledge  or  consent  of  the  heirs;  that 
the  heirs  claim  to  be  entitled  to  the  possession  of  the  scrip;  and  that 
the  said  attorney  gave  notice  in  order  that  the  location  might  not  be 
patented.  Your  office,  in  reply  to  such  communication,  advised  said 
attorney  of  the  condition  of  the  record  of  such  location  of  scrip,  recit- 
ing the  facts,  appearing  from  documentary  evidence  submitted  at  the 
time  the  location  of  the  scrip  was  made  by  said  Poe,  to  the  effect  that 
on  March  24,  1883,  the  judge  of  the  probate  court  of  liamsey  county, 
Minnesota,  certified  that  the  estate  of  Exevier  Freyneer,  deceased,  had 
been  duly  administered  upon  in  said  court,  and  that  Exevier  Freyneer 
is  the  father  and  sole  heir  at  law  of  Exevier  Freyneer,  deceased,  to 
whom  was  issued  said  piece  of  scrip ;  that  on  October  27, 1881,  the  heir 
of  the  scripee  executed  a  power  of  attorney  to  John  W.  Poe,  authoriz- 
ing him  to  act  for  said  heir  in  the  location  of  said  piece  of  scrip,  and 
further,  giving  the  facts  of  the  location  of  said  scrip  by  Poe.  The  said 
Judge  was  also  advised  that  he  had  not  complied  with  the  depart- 
mental regulations  relative  to  the  admission  of  attorneys  to  practice 
before  this  Department,  and  for  that  reason  could  not  prosecute  the 
case  before  this  Department.  No  further  action  was  taken  by  such 
attorney.  The  local  office,  however,  was  advised  by  your  office  to 
notify  the  parties  in  interest  that  they  would  be  given  thirty  days 
within  which  to  show  cause  why  said  scrip  location  should  not  be  can- 
celed because  of  its  illegality. 

Within  the  time  limited,  and  on  March  3,  1898,  Poe's  affidavit  was 
transmitted  to  your  office,  in  which  he  substantially  sets  forth  his  iden- 
tity as  the  locator  of  said  scrip  and  his  location  thereof;  that  he  had 
filed  all  of  his  proof,  including  corroborative  affidavits,  of  the  improve- 
ments and  the  value  thereof,  at  the  time  of  tiling  the  scrip  and  making 
the  location;  and  the  absence  of  some  of  such  proof,  he  suggests,  was 
owing  to  the  loss  of  some  ])apers  during  the  transfer  of  the  records  of 
the  land  office  from  Las  Oruces  to  Eoswell;  that  he  used  his  best 
endeavors  to  honestly  and  honorably  comply  with  the  law  and  believed 
that  he  had  done  so;  that  his  affidavit  and  corroborated  affidavit  as  to 
the  improvements  on  the  land,  showed  the  same  to  be  a  log  house  of 
four  rooms,  stable,  corral,  and  about  one  half  mile  of  wire  fencing,  the 
value  of  which  was  six  hundred  dollars,  and  that  these  improvements 
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remained  upon  the  land  at  the  date  of  the  final  adjastment  of  the 
survey. 

Your  office  decided,  on  March  31, 1898,  that  as  there  was  no  showing 
that  the  improvements  were  made  on  the  land  by  or  under  the  personal 
supervision  or  direction  of  the  Indian  (meaning  the  heir  of  the  scripee) 
and  for  his  personal  use  and  benefit,  and  did  not  disclose  that  the  said 
Indian  had  a  direct  connection  with  the  land,  claiming  the  same  for  his 
personal  use  and  not  for  the  gain  and  advantage  of  third  parties,  the 
location  must  be  held  for  cancellation.  This  ruling  was  followed  by 
another  affidavit  from  Poe,  who  reiterated  what  he  had  stated  in  his 
former  affidavit,  and  farther  stating  that  all  of  the  improvements  were 
placed  upon  the  land  in  good  faith  by  him  as  attorney  in  fact,  for  Exe- 
vier  Freyneer,  the  sole  heir  of  the  scripee.  This  affidavit  was  treated 
by  your  office  as  a  motion  for  a  review,  but  as  the  same  was  not  accom- 
panied by  the  affidavit  required  by  the  rules  of  practice,  to  the  effect 
that  the  motion  was  made  in  good  faith  and  not  for  the  purposes  of 
delay,  it  was  not  considered.  Poe  then  transmitted  his  petition  for  a 
rehearing  on  the  ground  that  his  last  affidavit  was  not  intended  as  a 
motion  for  a  review,  but  simply  as  additional  evidence  in  the  cause^ 
and  this  petition  is  accompanied  by  the  required  affidavit.  In  view  of 
an  erroneous  notice  given  by  the  local  office,  your  office  considered  the 
motion  on  its  merits,  although  it  was  filed  out  of  time,  and  held  that 
Poe  had  not  shown  a  compliance  with  the  requirements  of  your  office, 
and  the  motion  for  a  rehearing  was  denied.  The  local  officers  were 
directed  to  proceed  de  novo  and  to  allow  the  parties  in  interest  the 
period  of  sixty  days  within  which  to  appeal  from  the  decision  of  your 
office  of  March  31, 1898,  holding  the  scrip  location  for  cancellation, "or 
to  take  whatever  action  they  may  deem  proper  in  the  premises." 

Poe  appeals  from  said  decision  of  your  office,  alleging  that  the  same 
is  erroneous  for  the  reason  that  the  evidence  offered  by  him  when  he 
made  the  proof  on  said  land,  and  the  proof  filed  thereafter  amendatory 
of  the  former  evidence,  do  allege  and  show  that  all  of  the  improvements 
were  placed  in  good  faith  on  the  land  by  him  as  attorney  in  fact  for 
Exevier  Freyneer,  deceased,  under  aud  by  direction  of  said  Freyneer. 

Assuming  that  the  improvements  were  made  upon  the  land  by  Poe, 
as  agent  of  the  heir  of  the  scripee,  in  good  faith,  and  at  the  direction 
of  the  principal,  the  location  is  invalid,  since  the  application  therefor 
was  made  by  Poe  for  himself  and  the  certificate  was  issued  to  him  per- 
sonally and  not  to  his  principal.  The  letter  of  attorney  submitted  with 
the  application  for  the  location  purports  to' give  Poe  authority  to  make 
the  location  "in  the  name,  place  and  stead"  of  Freyneer,  according  to 
the  usual  form  employed  in  such  documents.  There  was  no  authority 
whatever  for  the  issuance  of  such  certificate  to  Poe,  and  your  office 
properly  held  at  the  outset  that  the  certificate,  if  it  should  have  issued 
at  all,  should  have  issued  to  the  heirs  of  the  original  scripee. 

The  piece  of  scrip  issued  to  Freyneer  states  that  "  this  certificate  of 
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scrip  is  not  by  law  traDsferable,  and  any  assignment  or  conveyance  of 
the  same  is  therefore  void,"  and  thns  notice  was  brought  home  to  Poe 
that  he  could  not  obtain  the  location  in  his  own  name.  This  was  not 
necessary,  as  the  act  of  July  17, 1854  (10  Stat.,  304),  under  which  the 
scrip  was  issued,  provided  that  no  transfer  or  conveyance  of  the  scrip 
should  be  valid,  and  this  Department  has  followed  the  plain  wording 
of  the  statute  in  this  respect. 

The  circular  instructions  of  May  28, 1878  (2  Gopps  Land  Laws,  1355), 
issued  for  the  guidance  of  local  oflScers  and  parties  interested,  require 
in  filing  said  Sioux  half-breed  scrip — 

That  the  application  mast  be  accompanied  with  the  affidavit  of  the  Indian,  or 
other  evidence  that  the  land  contains  improvements  made  hy  or  under  the  personal 
sapervision  or  direction  of  said  Indian,  giving  a  detailed  description  of  said  improve- 
ments, and  that  they  are  for  his  personal  nse  and  benefit ;  in  other  words,  you  should 
be  satisfied  that  the  Indian  has  a  direct  connection  with  the  land,  and  is  claiming 
the  same  for  his  personal  use.  Unless  such  evidence  is  filed,  yon  will  reject  the 
application. 

The  act  itself  provides  that  the  scrip  may  be  located  upon  any  other  unsurveyed 
lands  not  reserved  by  the  government,  upon  which  they  the  soripeee  have  respectively 
made  improvements. 

This  provision  has  been  so  construed  in  the  departmental  instructions 
that  the  improvements  must  be  made  by  the  scripee,  or  under  his  per- 
sonal supervision  or  direction.  The  last  affidavit  filed  by  Poe,  which 
was  forwarded  to  your  office  subsequently  to  the  location,  alleges  that 
the  improvements  were  placed  in  good  faith  on  the  land  by  Poe  as  attor- 
ney in  fact  for  the  heir  of  the  scripee,  under  and  by  his  direction. 
There  is  no  allegation  that  these  improvements  were  made  by  the  Indian 
or  under  his  personal  supervision  or  direction  or  for  his  personal  use 
and  benefit,  as  the  instructions  require,  and  it  does  not  appear  from 
the  record  that  the  Indian  has  a  direct  connection  with  the  land  and 
is  claiming  the  same  for  his  own  personal  use.  As  the  affidavits  of  Poe, 
including  the  one  he  states  was  filed  in  corroboration  of  his  affidavit  at 
the  time  the  location  was  made,  but  which  is  not  in  the  record,  do  not 
set  forth  these  necessary  facts,  they  were  properly  held  to  be  insufficient 
by  your  office. 

Assignments  of  such  scrip  by  a  double  power  of  attorney,  one  giving 
the  right  to  locate  and  the  other  to  sell,  where  made  for  the  purpose  of 
divesting  the  scripee  of  his  interest,  have  been  declared  to  be  invalid, 
and  the  location  made  thereunder  was  canceled.  (Strong  v.  Pettijohn 
et  aLy  21  L.  D.,  Ill,  113.)  It  has  also  been  held  that  the  right  to  locate 
such  scrip  on  unsurveyed  land  can  only  be  exercised  where  the  half 
breed  has  made  improvements  on  the  land  for  his  use  and  benefit,  and 
the  improvements  in  such  case  are  a  condition  precedent  to  the  location. 
(Allen  et  at.  v.  Merrill  et  al,^  on  review,  12  L.  D.,  138, 154  5  McGregor 
et  al.  V.  Quinn ,  18  L.  D.,  368 ;  Morgan  v.  Missoula  Electric  Light  Company, 
21  L.  D.,  306.) 

The  decision  of  your  office  is  affirmed. 


DECISIONS   RELATING    TO   THE    PUBLIC    LANDS.  313 

HOrESTEAD  ENTRY-EXTEX8ION  OF  TK^rE  FOR  PAYMENT. 

Charles  E.  B.  Sprenkle. 

A  homestead  entryman  -who  has  complied  with  the  requirements  of  the  law  for  a 
period  of  &Ye  years  from  date  of  settlement  is  entitled  to  submit  final  proof,  and 
to  an  extension  of  time  within  which  to  make  payment  under  the  act  of  Sep- 
tember 30,  1890,  if  otherwise  within  the  terms  of  said  act. 

Casee  invoWing  the  question  of  the  right  to  an  extension  of  time  for  payment  should 
be  treated  as  special. 

Secretary  Hitckcoclc  to  the  Oommissioner  of  the  Oeneral  Land  Office^ 
(F.  L.  O.)  November  16y  1899.  (0.  J.  G.) 

Angnst  23, 1898,  Charles  E.  B.  Sprenkle  sabmitted  final  proof  on  his 
homestead  entry,  made  Febrnary  20, 1897,  under  section  21  of  the  act 
of  March  2, 1889  (26  Stat.,  888),  for  the  W.  ^  NW.  J,  Sec.  28,  and  the 
B.  i  NE.  J,  Sec.  29,  T.  35  N.,  E.  16  W.,  6th  p.  m.,  Ponca  series,  O'Neill 
land  district,  Nebraska. 

The  said  proof,  which  was  approved  by  the  local  officers,  shows  that 
the  entryman  is  a  native  bom  citizen  of  the  United  States;  tbat  he 
boilt  a  house  on  the  land  described  in  the  year  1891  and  continuously 
resided  thereon  from  June,  1892,  to  date  of  proof;  that  he  has  about 
eighty  acres  under  cultivation  and  has  cropped  the  land  each  season; 
and  that  bis  improvements  are  worth  about  $800. 

On  the  same  day  he  made  application,  under  the  joint  resolution  of 
Congress  approved  September  30, 1890  (26  Stat.,  684),  for  an  extension 
of  time  in  which  to  make  payment.    This  resolution  provides: 

That  whenever  it  shall  appear  by  the  filing  of  such  evidence  in  the  offices  of  any 
register  and  receiver  as  shall  he  prescribed  by  the  Secretary  of  the  Interior  that  any 
settler  on  the  pablic  lands,  by  reason  of  a  failure  of  crops  for  which  he  is  in  no  wise 
responsible,  is  unable  to  make  the  payment  on  his  homestead  or  preemption  claim 
required  by  law,  the  Commissioner  of  the  General  Land  Office  is  hereby  authorized 
to  extend  the  time  for  such  payment  for  not  exceeding  one  year  from  the  date  when 
the  same  becomes  due. 

In  support  of  his  application,  the  entryman  alleged  failure  of  crops 
due  to  severe  drouth  and  hail  storms.  October  18,  1898,  your  office 
denied  the  entryman's  application  for  extension  of  time  and  rejected 
his  proof  on  the  ground  that  under  section  2291  of  the  Eevised  Statutes, 
as  construed  by  your  office  in  connection  with  other  specified  acts  hav- 
ing reference  to  proof  and  payment,  <^  he  is  not  entitled  to  the  benefits 
of  said  joint  resolution  until  eight  years  from  the  date  of  entry."  At 
the  same  time,  however,  your  office  granted  him  the  privilege  of  mak- 
ing payment  within  the  time  allowed  for  appeal,  which  he  now  takes  to 
the  Department. 

Section  2291  provides,  among  other  things,  that  no  certificates  shall 
be  given  for  land  or  patent  issued  therefor,  until  the  expiration  of  five 
years  from  date  of  entry,  but  that  at  the  expiration  of  that  time  or  at 
any  time  within  two  years  thereafter,  the  entryman  shall  be  entitled  to 
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patent  upon  satisfactory  proof  of  residence  and  cultivation  for  the  term 
of  five  years  immediately  succeeding  the  time  of  making  entry.  The  en- 
tryman  herein  submitted  his  proof,  which  was  found  satisfactory  by  the 
local  officers,  five  years  from  date  of  actual  settlement.  This  was  before 
he  made  application  for  extension  of  time  for  payment,  and  he  thus 
brought  himself  within  the  rules  governing  such  applications.  Oircnlar 
of  January  14, 1891  (14  L.  D.,  293).  In  construing  said  section  2291 
your  office  apparently  overlooked  the  act  of  May  14, 1880  (21  Stat.,  140), 
the  third  section  of  which  provides  that  the  right  of  a  homestead  entry- 
mau  <<  shall  relate  back  to  the  date  of  settlement."  In  the  language  of 
the  supreme  court  in  the  case  of  Sturr  v.  Beck  (133  U.  S.,  641, 547) — 

A  claim  of  the  homestead  settler,  ....  is  initiated  by  an  entry  of  the  land, 
which  is  effected  by  making  an  application  at  the  proper  land  office,  filing  the  affi- 
davit and  paying  the  amounts  required  by  sections  2238  and  2290  of  the  Revised 
Statutes.  Under  section  2291.  the  final  certificate  was  not  to  be  given  or  patent 
issued  '  until  the  expiration  of  five  years  from  the  date  of  such  entry.'  But  under 
the  third  section  of  the  act  of  May  14, 1880  (21  Stat.,  140),  providing  that  'any  settler 
who  has  settled,  or  who  shall  hereafter  settle  on  any  of  the  public  lauds  of  the 
United  States,  whether  surveyed  or  unsurveyed,  with  the  intention  of  claiming  the 
same  under  the  homestead  laws,  shall  be  allowed  the  same  time  to  file  his  homestead 
application  and  perfect  his  original  entry  in  the  United  States  land  office  as  is  now 
allowed  to  settlers  under  the  preemption  laws  to  put  their  claims  of  record,  and  his 
right  shall  relate  back  to  the  date  of  settlement,  the  same  as  if  he  settled  under  the 
preemption  laws,'  the  ruling  of  the  Land  Department  has  been  that  if  the  home- 
stead settler  shaU  fully  comply  with  the  law  as  to  continuous  residence  and  cultiva- 
tion, the  settlement  defeats  all  claims  intervening  between  its  date  and  the  date  of 
filing  his  homestead  entry,  and  in  making  final  proof  his  five  years  of  residence  and 
cultivation  will  commence  from  the  date  of  actual  settlement. 

See  cases  of  Clark  S.  Kathan  (5  L.  D.,  94);  Hall  v.  Dearth  (5  L.  D., 
172)5  Tobias  Beckner  (6  L.  D.,  134);  Falconer  v.  Hunt  et  al.  (6  L.  D., 
612) ;  Prestina  B.  Howard  (8  L.  D.,  286) ;  and  Bryant  v.  Begley  (23  L.  D., 
188).    In  the  last  case  cited  it  is  said  (syllabus) : 

Under  the  act  of  May  14, 1880,  the  right  of  a  homestead  settler  relates  back  to  the 
date  of  his  settlement,  and  if  at  the  date  of  his  application  to  enter  he  has  prior 
thereto  lived  on  the  land  and  complied  with  the  law  for  the  statutory  period,  his 
interest  therein,  in  the  absence  of  any  interveniog  adverse  claim,  becomes  at  once  a 
vested  and  devisable  right. 

The  full  five  years  having  elapsed  since  his  settlement  accompanied 
by  the  actual  establishment  of  residence,  and  having  complied  with  the 
law  during  that  period,  the  en  try  man  was  entitled  to  submit  his  proofc 
As  proof  and  payment  must  be  made  at  the  same  time,  payment  there- 
for became  due  when  the  entrymau  submitted  his  proof.  Introductions 
of  November  18,  1884  (3  L.  D.,  188);  Lottie  Merwin  (5  L.  D.,  221);  Ida 
May  Taylor  (6  L.  D.,  107),  and  E.  M.  Barbour  (9  L.  D.,  615).  The  joint 
resolution  of  September  30, 1890,  provides  for  an  extension  of  time  ift 
which  to  make  payment  for  one  year  "from  the  date  when  the  same 
becomes  due."  It  is  true,  as  stated  in  your  office  decision,  that  an 
entryman  is  not  required  to  make  proof  and  i)ayment  until  the  expira- 
"■^on  of  the  full  time  allowable  under  the  acts  providing  for  extension  of 
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time  therefor  (Circular  of  October  18, 1894, 19  L.  D.,  306),  but  there  is 
nothing  in  the  said  joint  resolution  that  forbids  him,  upon  showing 
compliance  with  law  for  the  requisite  period,  from  sooner  submitting 
his  proof  and  applying  for  such  extension — Charles  H.  McCune  (14 
L.  D.,  509);  and  when  he  does  so,  and  said  proof  is  found  satisfactory, 
he  is  entitled  under  the  joint  resolution  of  September  30, 1890,  upon 
the  acceptance  of  such  proof  and  proper  showing,  to  an  extension  of 
time  for  one  year  in  which  to  make  payment.  Nathaniel  Woodiwiss 
(15  L.  D.,  339);  Edward  W.  Sheldon  (16  L.  D.,  390),  and  George  W. 
Eobinson  (21  L.  D.,  116). 

It  appearing  that  the  en  try  man  in  the  case  at  bar  comes  within  the 
remedial  provisions  of  said  joint  resolution  his  application  for  extension 
should  have  been  granted. 

The  entryman  applied  for  an  extension  of  time  for  one  year  irom 
August  23,  1898.  It  will  be  observed  therefore  that  more  time  has 
already  elapsed  than  asked  for  in  his  application.  To  avoid,  as  far  as 
I>08sib]e,  this  condition  of  things,  directions  have  at  intervals  been  given 
to  your  office  that  cases  involving  the  question  of  the  right  of  extension 
of  time  be  made  special  '^  to  the  end  that  the  smallest  possible  time  may 
elapse  from  the  date  of  the  application  to  that  of  a  final  judgment 
thereon.^  See  cases  of  Parker  V.  Brown  (20  L.  D.,  323)  and  George 
W.  Robinson  (21  L.  D.,  116). 

Your  office  decision  is  hereby  reversed  and  Sprenkle  will  be  allowed 
a  reasonable  time,  to  be  fixed  by  your  office,  in  which  to  make  payment 
upon  the  proof  already  offered  by  him. 


MINING  CLiAIM-STATUTORY  EXPEXDITUIIE. 

Hidden  Tebasube  Lode. 

The  departmental  decision  herein  of  September  12,  1899  (29  L.  D.,  156),  modified  on 
review. 

Secretary  Sitcheocic  to  the  Commissioner  of  the  General  Land  Office, 
(W.  Y.  D.)  November  21, 1899.  (E.  B.,  Jr.) 

By  its  decision  of  September  12, 1899  (29  L.  D.,  156),  in  the  case  of 
the  Hidden  Treasure  lode  mining  claim,  mineral  entry  No.  1153,  made 
May  26,  1897,  survey  No  11,475,  Durango,  now  Denver,  Colorado,  land 
district,  the  Department  afGrmed  so  much  of  your  office  decisions  of 
August  30,  and  November  11, 1897,  as  required  the  claimant  Joseph  B. 
Hardon,  upon  pain  of  cancellation  of  the  entry  without  further  notice, 
in  case  of  default,  "to  show  compliance  with  the  law  in  the  matter  of 
expenditures,'^  but  directed  that — 

Before  proceeding  to  cancel  the  entry,  however,  you  will  allow  the  claimant  a 
reasonable  time  within  which  to  file  a  certificate  of  the  surveyor  general,  showing 
other  expenditure,  if  any  there  be,  additional  to  that  in  the  said  discovery  out,  and 
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aggregating  in  value  $500.00,  made  by  himself  or  his  grantors,  upon  or  for  the  ben- 
efit of  the  claim  as  now  constituted,  at  any  time  prior  to  the  expiration  of  the  period 
of  publication  of  notice  of  the  application  for  patent.  See  Draper  et  aL  r.  Wells  ei  aZ. 
(25  L.  D.,  550.) 

Claimant  has  filed  a  motion  for  ^^  review,  rehearing  and  modification" 
of  the  decision  of  tbe  Department — 

so  that  this  claimant's  application  shall  not  be  cancelled,  but  that  claimant  may 
within  a  reasonable  time  perform  sufficient  labor  upon  the  said  claim  to  equal  $500 
and  secure  a  certificate  thereof  of  the  surveyor  general  of  Colorado  and  be  permitted, 
to  readvertise  his  said  application  and  be  allowed  upon  conformity  to  the  law  and 
to  the  rules  of  the  Department  for  securing  patents  to  be  permitted  to  make  his  entry 
for  the  said  lode  without  payment  again  of  the  government  price  for  the  land. 

This  amounts  to  an  admission  that  there  had  not  been  made  upon  or 
for  the  benefit  of  the  said  claim  as  now  constituted  an  expenditure  of 
$500  prior  to  the  expiration  of  the  period  of  publication ;  and  theretbro 
claimant  asks  additional  time  within  which  to  make  the  necessary 
expenditure. 

In  consideration  of  the  apparent  good  faith  of  the  claimant,  who,  hy 
reason  of  the  exclusion  of  the  conflict  between  his  own  and  certain 
adverse  locations,  bas  lost  two  shafts  valued  at  $520  upon  which  he 
relied  with  another  improvement  valued  at  $125  to  meet  the  require- 
ment of  the  statute  as  to  expenditure,  the  decision  under  review  is 
hereby  modified  to  the  extent  of  allowing  claimant  nine  mouths  from 
notice  hereof  within  which  to  make  the  necessary  expenditure  and  file 
the  certificate  of  the  surveyor  general  in  proof  of  the  same,  with  the 
view  of  thereafter  submitting  the  entry  to  the  board  of  equitable  adju- 
dication for  its  consideration  and  action. 

The  entry  will  accordingly  remain  intact,  but  suspended  for  the  pur- 
pose indicated. 


R^ULROAD  GRANT— ACT  OF  JVL.Y  1,  1808. 

NoTHERN  Pacific  Ry.  Co. 

The  departmental  regulations  of  February  14,  1899,  28  L.  D.,  103,  issued  under  the 
act  of  July  1,  1898,  so  modified  as  to  recognize  the  Northern  Pacific  Ry.  Co.  as 
the  lawful  successor  in  interest  as  to  all  lands  within  the  limits  of  the  grant 
made  to  the  Northern  Pacific  R.  R.  Co. 

Under  paragraph  30  of  said  regulations,  where  a  showing  is  made  sufficient  to  exempt 
the  company  from  relinquishing  the  tract,  the  individual  claimant  who  haa 
theretofore  elected  to  hold  said  tract,  should  be  advised  of  such  showing,  that  he 
will  be  given  another  opportunity  to  relinquish  his  claim  and  take  other  lands, 
and  that  in  the  absence  of  such  action  on  his  part  the  contest  will  proceed  to 
decision  in  the  usual  way. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  November  21^  1899.  (F.  C.  W.) 

With  your  office  letter  ef  October  24  last  were  transmitted  certain 
relinquishments,  Nos.  1  and  1-A,  State  of  Minnesota,  made  by  the  North- 
«rn  Pacific  Railway  Company,  as  successor  to  the  Northern  Pacific  Rail- 
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road  Company,  under  the  provisions  of  the  act  of  July  1, 1898  (30  Stat., 
597,  620),  embracing  certain  lands  included  in  a  list  approved  by  this 
Department  on  August  8th  last  as  a  basis  for  relinquishment  by  the 
company  under  said  act. 

In  submitting  these  relinquishments  you  fail  to  note  that  they  are 
made  by  the  Northern  Pacific  Eailway  Company  and  embrace  lands  in 
the  State  of  Minnesota.  Paragraph  two  of  the  regulations  issued  under 
said  act,  approved  February  14th  last  (28  L.  D.,  103),  states  that: 

As  to  all  lauds  within  the  limits  of  the  grant  situated  in  the  State  of  Minnesota 
and  in  the  State  of  North  Dakota  east  of  the  Missouri  river,  the  Northern  Paoifio 
Railroad  Company  has  no  successor  in  interest,  but  its  property  and  affairs  are  now  in 
the  hands  of  receivers,  appointed  and  acting  under  the  authority  and  direction  of  cer- 
tain circuit  courts  of  the  United  States  ....  Withinthelimitsof  that  portion  of  the 
grant  sitoated  in  the  State  of  Minnesota  and  in  the  State  of  North  Dakota  east  of 
the  Missouri  river,  relinquishments  should  he  executed  by  the  Northern  Pacific 
Railroad  Company,  and  also  by  the  receivers  thereof,  and  selections  in  lieu  thereof 
should  be  made  by  such  receivers  on  behalf  of  the  railroad  company;  the  receivers, 
in  executing  relinquishments  and  in  making  lieu  selections,  to  act  under  proper 
authorization  first  obtained  from  the  proper  court. 

Since  the  forwarding  of  said  relinquishments,  however,  there  have 
been  filed  in  this  Department  examined  copies  of  special  masters'  and 
receivers'  deeds,  dated  September  22, 1899,  conveying  to  the  Northern 
Pacific  Eailway  Company  all  the  rights  of  the  Northern  Pacific  Eail- 
road  Company  in  and  to  lands  east  of  the  Missouri  river,  whether 
under  the  grant  expressed  in  the  act  of  Congress  of  July  2, 1864,  or 
under  any  subsequent  grant,  by  way  of  indemnity  or  otherwise,  sub- 
ject, however,  to  a  certain  mortgage  or  deed  of  trust  dated  the  first  day 
of  January,  1881,  and  known  as  the  general  first  mortgage  of  said 
Northern  Pacific  Eailroad  Company,  and  executed  by  it  to  the  Central 
Trust  Company  of  New  York  as  trustee  5  also  a  certificate  of  satisfac- 
tion of  said  general  first  mortgage,  said  certificate  having  been  executed 
by  the  Central  Trust  Company  of  New  York  on  the  13th  instant.  The 
relinquishments  under  consideration  were  executed  October  5th  last, 
subsequent  to  the  deed  from  the  special  masters  and  receivers  to  the 
Northern  Pacific  Eailway  Company,  before  referred  to. 

In  view  of  the  showing  above  referred  to,  the  circular  of  February 
14th  last  will  be  modified  so  as  to  recognize  the  Northern  Pacific  Eail- 
way Company  as  the  lawful  successor  in  interest  as  to  all  the  lands 
within  the  limits  of  the  grant  provided  for  in  the  acts  making  grants 
to  the  Northern  Pacific  Eailroad  Company. 

It  is  noted  that  said  relinquishments  do  not  include  all  of  the  lands 
covered  by  the  list  approved  by  this  Department  on  August  8th  last  as 
the  basis  for  relinquishment,  the  exceptions  being  as  follows:  W.  J  of 
the  SW.  i  of  Sec.  7,  T.  133  N.,  E.  40^  W.,  shown  to  have  been  sold  to 
Anton  J,  Egeberd  in  December,  1895,  and  a  strip  of  land  one  hundred 
feet  wide,  extending  through  lots  6  and  7  of  Sec.  35,  T.  133  N.,  E.  41 
W.,  sold  in  1892  to  the  Northern  Pacific,  Fergus  and  Black  Hills  Eail- 
road Company. 
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By  paragraph  thirty  of  the  regalations  of  February  14, 1899,  it  is 
provided  : 

Where  it  satisfactorily  appears  from  the  record  in  any  contest  that  the  lands  in 
controversy  come  within  the  terms  of  this  exemption,  the  Commissioner  of  the 
General  Land  Office  in  calling  npon  the  individaal  claimant  to  exercise  the  priyilege 
accorded  to  him  (see  paragraphs  17  and  18)  will  notify  him  that  the  railroad  claimant 
can  not  be  required  to  relinqnish  such  lands,  and  that  unless  he  elects  to  relinquish 
the  same  and  take  other  lands  in  lieu  thereof  the  contest  will  proceed  to  final  deter- 
mination without  further  regard  to  said  act ;  and  where  such  exemption  is  satisfac- 
torily shown  after  the  individual  claimant  has  elected  to  hold  the  lands  in  cont«8t 
(see  paragraph  23),  the  Conmiissioner  of  the  General  Land  Office  will  notify  him 
thereof  and  accord  him  another  opportunity,  to  be  exercised  within  a  stated  time, 
to  relinquish  the  lands  in  contest  and  take  other  lauds.  In  the  event  that  this  priv- 
ilege is  declined,  the  contest  will  proceed  to  final  decision  in  the  usual  way. 

Eelative  to  the  tract  first  above  described,  it  must  be  held  that  the 
showing  is  saf!icieiit  to  exempt  the  company  from  relinquishing  said 
tract,  and  under  the  above  paragraph  it  becomes  the  duty  of  your 
office  to  advise  the  individual  claimant  who  has  elected  to  hold  said 
tract  of  said  showing,  and  to  accord  him  another  opportunity,  to  be 
exercised  within  a  fixed  time  to  be  named  by  your  office,  to  relinquish 
his  claim  to  said  tract  and  take  other  lands.  He  should  also  be  advised 
that  in  the  event  this  privilege  is  declined,  the  contest  will  proceed  to 
final  decision  in  the  usual  way. 

Eelative  to  the  tract  included  in  the  right  of  way  of  the  N"orthern 
Pacific,  Fergus  and  Black  Hills  Railroad  Company,  the  claimant  to 
this  land  should  also  be  advised  of  the  showing  and  accorded  an  oppor- 
tunity to  retain  this  tract,  subject  to  such  right  of  way,  or  to  relinquish 
his  claim  thereto  and  take  other  lands  in  lieu  thereof  as  provided  for 
in  said  act. 

Eelinquishment  ^o.  1  is,  upon  examination,  accepted  by  the  Depart- 
ment, but  action  upon  relinquishment  l^o.  1-A,  which  includes  only 
the  tract  covered  by  the  right  of  way  above  referred  to,  is  suspended, 
subject  to  the  action  of  the  individual  claimant  thereto  under  the 
privilege  of  election  herein  accorded  him. 


FEKS— LOCAIi  On^ICERS— STATE  SELEC'TIONS. 

S.  W.  Austin  bt  al. 

Local  officers  are  not  entitled  to  fees  collected  on  approved  State  selections  that 
become  final  prior  to  their  incumbency. 

Secretary  Hitchcock  to  the  Commisssoner  of  the  General  Land  Office^ 
(W.  Y.  D.)  November  21, 1899.  (E.  F.  B.) 

■ 

With  your  letter  of  January  23,  1899,  you  transmit  the  appeal  of 
8.  W.  Austin,  register,  and  F.  E.  Densmore,  receiver,  of  the  district 
land  office  at  Independence,  California,  from  the  decision  of  your  office 
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of  December  14, 18d8,  declining  to  allow  appellants  the  fees  paid  by 
the  State  of  California  apon  lists  1  and  116,  of  selections  of  lands 
made  by  said  State  for  internal  improvements  under  the  act  of  Septem- 
ber 4, 1841  (5  Stat.,  453). 

List  No.  1  was  filed  in  the  Aurora,  Nevada,  land  office,  July  5, 1871, 
and  was  approved  October  26^  1871.  It  embraced  selections  in  town- 
ships 3  and  4  S.,  K.  29  E.,  aggregating  6640  acres.  List  ]So.  116  was 
filed  January  18,  1866,  in  the  Stockton,  California,  land  office,  and 
embraced  selections  in  section  35,  T.  1  S.,  E.  31  E.,  and  in  section  2^ 
T.  2  S.,  B.  31  E.,  aggregating  three  hundred  and  twenty  acres,  which 
were  approved  in  list  No.  2,  August  8,  1876. 

It  not  appearing  from  the  records  of  your  office  that  the  State  had 
paid  the  fees  required  by  section  2238,  Revised  Statutes,  for  said  selec- 
tions (amounting  to  $88.00),  the  local  officers  at  Independence,  Cali- 
fornia, said  lands  now  being  within  the  limits  of  that  district,  were 
required  to  notify  the  State  and  to  request  payment  thereof. 

In  compliance  with  said  request  the  State  paid  said  sum  to  F.  E. 
Densmore,  as  receiver  of  the  district  land  office,  at  Independence,  Cali- 
fornia who  reported  it  in  his  account  for  October,  1898,  as  fees  for  selec- 
tions of  lands  made  by  the  State  of  California,  as  per  lists  Nos.  1  and 
116. 

Your  office,  by  letter  of  December  15, 1898,  informed  appellants  that 

they  were  not  entitled  to  fees  for  said  selections  as  they  were  earned 

by  the  local  officers  performing  the  duties  of  register  and  receiver  at 

the  time  the  lists  were  filed.    From  this  ruling  they  have  appealed » 

Their  contention  is  that  the  payment  of  fees  is  a  prerequisite  to  the 

validity  of  a  selection,  and  that  no  valid  selection  was  made  of  the 

lands  embraced  in  said  lists  until  October  18, 1898,  when  the  fees  were 

paid  to  them.    Hence,  they  insist  that  the  fees  were  earned  during 

their  incumbency. 
The  approval  of  the  list  was  an  adjudication  of  the  validity  of  the 

selections  and  vested  the  title  in  the  State,  although  the  statutory  fees 

had  not  been  paid.    It  remained  a  charge  against  the  State  but  that 

did  not  afiect  the  validity  of  the  selection  or  render  it  any  the  less  final. 

Territory  of  Oklahoma  (29  L.  D.,  72).    No  service  was'  required  of  or 

performed  by  appellants  in  the  filing  and  approval  of  said  lists.    Every 

act  essential  to  the  finality  of  the  selection  had  been  performed  by 

others  prior  to  their  incumbency,  and  growing  out  of  such  service  there 

simply  remained  a  charge  against  the  State  in  favor  of  the  United 

States  which  could  be  collected  through  the  medium  of  the  local  laud 

office.    The  annual  salary  paid  to  such  officers  is  the  compensation  for 

public  land  services  performed  by  them,  for  which  no  fees  are  specifically 

provided. 

Your  decision  is  affirmed. 
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REPAYMENT— SALE  OF  ISOLATED  TRACT. 

John  Richli. 

Repayment  of  an  alleged  excess  paid  on  the  purchase  of  an  isolated  tract  can  not  be 
allowed,  where  the  bid  and  payment  are  volantary,  and  not  for  the  protection 
of  any  interest  of  the  purchaser. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  November  23^  1899. 

This  case  relates  to  the  sale  of  the  8W.  J  of  the  SE.  i  of  Sec.  4,  T.  13 
K.,  B.  19  W.,  Missoula,  Montana,  land  district,  under  section  2455  of 
the  Eevised  Statutes,  as  amended  by  the  act  of  February  26, 1895  (28 
Stat.,  687). 

February  26, 1898,  your  office,  upon  the  application  of  John  Eichli, 
ordered  said  tract  into  the  market  as  an  isolated  and  disconnected 
tract  or  parcel  of  the  public  domain,  at  a  price  of  not  less  than  $2.50 
per  acre.  After  due  publication  the  offering  was  had  April  11, 1898, 
at  the  local  office,  at  which  time  Kichli  appeared  as  a  bidder  and  at 
first  bid  $1.25  per  acre  for  the  tract.  The  local  officers,  s^^ting  under 
the  instructions  in  the  order  for  the  offering,  declined  to  receive  a  bid 
of  less  than  $2.50  per  acre,  whereupon  Eichli  increased  his  bid  to  that 
sum.  There  being  no  other  bidders,  Bichli's  increased  bid  was  accepted 
by  the  local  officers  and  he  made  payment  for  the  land  accordingly. 
In  making  his  increased  bid  and  in  paying  for  the  land  he  protested 
that  his  first  bid  of  $1.25  per  acre  should  have  been  accepted,  and  that 
the  action  of  your  office  and  of  the  local  officers  in  refusing  to  receive 
any  bid  less  than  $2.50  per  acre  was  erroneous,  and  also  gave  notice 
that  he  would  apply  for  repayment  of  the  claimed  excess. 

Without  discussing  whether  the  action  of  your  office  in  fixing  $2.50 
per  acre  as  the  minimum  price  at  which  this  tract  would  be  offered  was 
authorized  by  section  2455,  as  amended  by  the  act  of  February  26, 
1895,  it  is  sufficient  to  say:  That  the  order  for  the  sale  was  made  upon 
the  application  of  Kichli  and  in  terms  stated  that  the  offer  would  be  at 
not  less  than  $2.50  per  acre;  he  took  no  exception  to  the  terms  of  the 
order;  he  had  no  interest  in  the  tract  which  it  was  necessary  for  him 
to  protect  by  bidding,  nor  was  he  otherwise  under  any  obligation  to 
become  a  bidder  at  any  price.  His  bid  and  payment  of  $2.50  per  acre 
were  therefore  voluntary.  Under  these  circumstances  he  has  no  right 
to  repayment.  Eailroad  Co.  v.  Commissioners  (98  U.  S.,  541).  The 
action  of  your  office  in  denying  his  application  therefor  is,  for  these 
reasons,  affirmed. 
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ItAILKOAD    LANDS— SWAMP   CLAIM— ACT    OF    MARCH    JJ.  1887. 

Genevay  et  al  v.  Goergbn  et  al. 

Where  lands  are  patented  to  a  State  for  the  use  of  a  railroad  company,  and  the  pat- 
ent is  accepted,  the  State  h  thereafter  precluded  from  claiming  any  of  said  lands 
nnder  the  swamp  grant,  as  against  a  purchaser  under  the  act  of  March  3,  1887, 
whose  purchase  was  made  in  good  faith  while  the  title  was  in  the  trustee  for  the 
benefit  of  the  vendor. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  Y.  b.)  November  J23,  1899.  (L.  L.  B.) 

John  F.  Genevay  and  Delmer  Wortliington  have  joined  in  an  appeal 
from  your  office  decision  of  February  4,  1899,  in  wliicli  tbe  right  to 
patent  for  the  E.  i  of  the  NE.  \  of  See.  31,  T.  95  ^'.,  B.  42  W.,  Des 
Moines,  Iowa,  was  awarded  to  Theodore  Goergen,  and  the  same  right 
as  to  tbe  SE.  J  of  tbe  NW.  J  of  tbe  same  section  was  awarded  to  Eliz- 
abetb  Goergen,  wile  of  said  Theodore,  under  tbe  act  of  Marcb  3, 1887 
(24  Stat.,  55(i),  in  virtue  of  their  respective  purchases  of  the  same  from 
the  Sioux  City  and  St.  Paul  Eailroad/Joinpany,  as  against  the  claim  of 
Delmer  Wortbington  for  tbe  E.  J  of  the  N  E.  J  and  tbe  claim  of  John  F. 
Genevay  for  the  SE.  J  of  tbe  N  W.  J  of  the  said  section,  whose  claims 
thereto  were  initiated  by  application  to  make  homestead  entry  of  these 
tracts,  February  27,  1896,  when  these  and  other  lands  were  opened  to 
entry  under  departmental  direction. 

All  examination  of  tbe  record  discloses  no  error  in  your  judgment, 
in  so  fur  as  it  awards  the  said  tracts  to  tbe  purchasers  from  the  rail- 
road company  as  against  tlie  claims  of  tbe  ax)pellant8. 

It  appears,  however,  that  the  records  of  your  office  show  that  there 
is  pending  a  '^ swamp  claim''  which  coutiicts  with  the  purchase  of 
Elizabeth  Goergen  of  the  SE.  J  of  tbe  NW.  \  of  said  section  31,  and  in 
your  office  decision  the  local  officers  were  instructed  to  allow  her  entry 
for  said  tract  to  be  made  of  record,  under  the  circular  of  December  13, 
1886  (5  L.  D.,  279),  which  provides  that  the  governor  shall  be  notified 
that  he  may  within  sixty  days  object  to  the  perfection  of  tbe  entry. 
This  direction  was  unnecessary,  because  when  these  lands  were  pat- 
ented to  tbe  State  of  Iowa,  for  tbe  use  of  the  railroad  company,  and 
tbe  pat^nl  accepted  by  tbe  State,  tbe  claim  of  the  State  as  to  all  swamp 
lands  included  within  such  patents  was  adjudicated  and  the  State 
precluded  from  thereafter  laying  claim  to  any  lands  so  certified  as 
against  a  purchaser  under  tbe  act  of  Marcb  3,  1887,  whose  i>urcbase 
was  made  in  good  faith,  while  tbe  title  to  tbe  lands  purchased  was  in 
the  trustee  for  the  benefit  of  the  vendor.  (See  Rogers  Locomotive 
Machine  Works  r.  American  Emigrant  Company,  164  V.  S.,  559-575.) 

The  decision  api>ealed  from  is  accordingly  modified. 
2967— VOL  :i9 21 
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SALE  OF  TIMBER— ACT  OF  MARCH  3,  1801. 

J.   W.   MCCUTCHEN  BT  AL. 

The  sale  of  timber  on  unreserved  public  lands  is  not  authorized  by  the  act  of  March 

3,  1891  (26  Stat.,  1093). 

Assiatatit  Attorney- General  Van  Devanter  to  the  Secretary  of  the  Interior^ 

November  27^  1899.  (G.  B.  G.) 

By  letter  of  September  9, 1899,  the  Commissioner  of  the  General  Land 
Office  transmitted  to  the  Department,  and  favorably  recommended  the 
allowance  of,  the  separate  applications  of  J.  W.  McCutchen  and  Charles 
H.  Dudley  for  a  permit  under  the  act  of  March  3, 1891  (26  Stat.,  1093), 
and  the  regulations  thereunder,  approved  March  17, 1898  (26  L.  D.,  399), 
to  purchase,  cut,  remove  and  dispose  of  timber  from  sections  4  and  5 
and  the  E.  i  of  Sec.  6,  T.  14  S.,  E.  09  \V.,  6th  P.  M.,  in  Teller  county, 
Colorado,  the  same  being  unreserved  public  timber  lands. 

By  your  reference  of  November  14,  1899,  I  am  asked  for  an  opinion 
whether  tbe  sale  of  timber  on  unreserved  public  lands  under  said  cir- 
cular of  March  17, 1898,  is  authorized  by  the  act  of  March  3, 189 1 ,  ftiipra^ 
on  which  said  circular  is  based. 

The  said  act  of  March  3,  1891,  amends  another  act  of  that  date  (26 
Stat.,  1095, 1099),  entitled  <<An  Act  to  repeal  timber  culture  laws  and 
for  other  purposes,"  and  is  in  part  as  follows : 

And  in  the  States  of  Colorado,  Montaua,  Idaho,  North  Dakota,  and  South  Dakota, 
Wyoming  [New  Mexico  and  Arizona,  by  the  act  of  February  13,  1893,  27  Stat.,  444], 
and  the  District  of  Alaska,  and  the  gold  and  silver  rep^ions  of  Nevada  and  the  Terri- 
tory of  Utah  in  any  criminal  jirosecution  or  civil  action  by  the  United  States  for  a 
trespass  on  such  public  timber  lands  or  to  recover  timber  or  lumber  cut  thereon  it 
shall  be  a  defense  if  the  defendant  shall  show  that  the  said  timber  was  so  cut  or 
removed  from  the  timber  lands  for  use  in  Huch  State  or  Territory  by  a  resident 
thereof  for  agricultural,  mining,  manufacturing,  or  domestic  purposes  under  rules 
and  regulations  made  and  prescribed  by  the  Secretary  of  the  Interior  and  has  not 
been  transported  out  of  the  same,  but  nothing  herein  contained  shall  operate  to 
enlarge  the  rights  of  any  railway  company  to  cut  timber  on  the  public  domain,  pro- 
vided that  the  Secretary  of  the  Interior  may  make  suitable  rules  and  regulations  to 
carry  out  the  provisions  of  this  act,  and  he  may  designate  the  sections  or  tracts  of 
land  where  timber  may  be  cut,  and  it  shall  not  be  lawful  to  cut  or  remove  any  tim- 
ber except  as  may  be  prescribed  by  such  rules  and  regulations,  but  this  act  shall 
not  operate  to  repeal  the  act  of  June  third,  eighteen  hundred  and  sefenty-eight, 
providing  for  the  cutting  of  timber  on  mineral  lands. 

There  is  nothing  in  this  act  which  suggests  that  it  was  the  purxK)se 
of  Congress  to  thereby  authorize  or  provide  for  the  sale  of  timber  on 
the  public  lands.  As  gathered  from  a  careful  examination  of  the  terms 
of  the  act,  its  purpose  seems  to  have  been  to  modify  the  law  relating  to 
the  cutting  and  removal  of  timber  from  lands  of  the  United  States  by 
denying  to  the  government  the  right  then  existing  to  demand  a  con- 
viction in  a  criminal  prosecutiob,  or  a  recovery  in  a  civil  action,  when 
in  any  of  the  States,  territories  or  regions  named,  timber  is  cut  or 
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removed  from  the  pablic  timber  lands  for  ase  iu  such  State  or  territory 
by  a  resident  thereof  for  agricultural,  mining,  manufacturing  or  domes- 
tic purposes  under  rules  and  regulations  made  and  prescribed  by  the 
Secretary  of  the  Interior,  and  is  not  transported  out  of  that  State  or 
territory. 

Section  2461  of  the  Eevised  Statutes  contained  a  general  prohibition 
against  cutting  or  removing  timber  from  the  lands  of  the  United  States 
and  imposed  penalties  for  its  violation.  It  was  to  avoid  the  effect  of 
this  statute,  in  instances  deemed  by  Congress  to  be  meritorious,  that 
the  act  under  consideration  was  enacted.  It  must  be  construed  with 
section  2461  as  if  their  several  provisions  appeared  in  oue  act,  one  part 
of  which  in  general  terms  prohibited  the  cutting  or  removing  of  timber 
from  the  lands  of  the  United  States  and  the  other  part  of  which  author- 
ized the  cutting  and  removing  of  such  timber  iu  specified  localities  by 
designated  persons  for  enumerated  purposes,  under  rules,  and  regula- 
tions to  be  made  and  prescribed  by  the  Secretary  of  the  Interior.  The 
act  says  nothing  about  selling  timber  or  collecting  any  compensation  or 
price  for  that  which  is  cut  or  removed  under  the  statute  and  the  regu- 
lations prescribed  thereunder,  and  it  seems  to  me  tiiat  authority  on 
the  part  of  the  Secretary  of  the  Interior  to  sell  such  timber  or  to  make 
the  right  or  privilege  of  cutting  or  removing  the  same  dependent  upon 
payment  therefor  can  not  be  implied  from  the  general  authority  given 
to  him  to  prescribe  rules  and  regulations  to  carry  out  the  provisions  of 
the  act. 

I  am  of  opinion  that  the  legislation  under  consideration  does  not 
authorize  the  sale  of  timber,  and  inasmuch  as  the  regulations  of  March 
17,  1898,  supra,  provide  for  sales  thereof,  I  advise  that  said  regulations 
be  reformed  and  brought  within  the  authority  given  the  Secretary  of 
the  interior  by  the  statute  under  which  they  were  prescribed. 

Api>roveci,  November  27,  1899 : 
E.  A.  Hitchcock, 

Secretary, 


VISAL,  PROOF— PrBLICATION  OF  NOTICE. 

Oharl.es  Yost. 

If  final  proof  is  not  snbinitted  within  ten  days  following  the  time  Hxed  therefor  new 
pnblication  of  notice  must  be  made. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  Xovetnber  27,  189<).  (0.  J.  G.) 

April  29,  1895,  Charles  Yost  made  homestead  entry  No.  11,499  for  lot 
3,  8E.  \  of  the  N  W.  J,  Sec.  3,  T.  14  N.,  K.  L5  W.,  and  the  S.  J  of  the 
SW.  4,  Sec.  34,  T.  15  N.,*  R.  15  W.,  Salt  Lake  Mer.,  fc>alt  Lake  City  land 
district,  (J tab. 

May  10,  1898,  he,  with  one  of  his  witnesses,  appeared  before  the  clerk 
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of  Box  Elder  county,  at  Brigham  City,  Utah,  and  submitted  final  proof 
testimony,  in  accordance  with  published  notice;  but  the  testimony  of 
his  other  witness  was  not  taken  until  June  10, 1898,  or  thirty  days  after 
the  date  advertised,  the  said  witness  testifying  that  the  delay  Was 
caused  by  his  being  out  of  the  city  on  official  business.  Final  certifi- 
cate 1^0.  6101  issued  June  13. 1898. 

December  13,  1898,  your  office,  under  rule  2  (9  L,  D.,  123j,  required 
Yost  to  make  new  advertisement,  he  being  allowed  sixty  days  therefor, 
or  to  appeal,  and  pending  compliance  with  this  order  held  his  final 
certificate  for  cancellation.  He  was  also  notified  that  in  the  event  of 
republication,  and  at  the  expiration  of  that  period  no  protest  had  been 
filed,  his  proof  already  submitted  would  be  accepted. 

January  27,  1899,  your  office  denied  a  motion  for  review,  the  basis  of 
said  motion  being  a  certificate  under  the  hand  and  seal  of  the  clerk  of 
Box  Elder  county,  to  the  effect  that  no  protests  or  objections  to  the 
final  proof  in  question  have  been  made  or  filed  in  his  office.  Yost  now 
appeals  to  the  Department,  and  in  addition  to  alleging  error  in  the 
action  of  your  office  in  requiring  him  to  make  new  publication,  asks 
that  his  case  be  referred  to  the  board  of  equitable  adjudication. 

Section  7  of  the  act  of  March  2,  1889  (25  Stat.,  854),  ])rovides: 

That  tbe  ^'act  to  provide  additional  regiilatious  for  liomestead  and  pre-emption 
entries  of  public  lauds/' approved  March  third,  eighteen  hundred  and  seventy-nine, 
shaU  not  be  construed  to  forbid  the  taking  of  testimony  for  final  proof  within  ten 
days  following  the  day  advertised  as  upon  which  such  final  proof  shall  be  made  in 
cases  where  accident  or  unavoidable  delays  have  prevented  the  applicant  or  wit- 
nesses from  making  such  proof  on  the  date  specified. 

Departmental  circular  approved  July  17,  1889  (9  L.  D.,  123),  con- 
taining rules  to  be  observed  in  passing  upon  final  proofs,  "where  the 
same  are  required  by  the  general  laws  or  regulations  of  the  Depart- 
ment," and  which  modifies  circular  of  February  19,  1887,  provides 
(Rnle  2) : 

Where  final  proof  or  any  part  thereof  has  not  Iteen  taken  on  the  day  advertised,  or 
within  ten  days  thereafter  under  the  exception  and  as  required  in  Rule  1,  you  will 
direct  new  advertisement  to  be  made;  and  if  no  prot.e8t  or  objection  is  then  filed,  the 
proof  theretofore  submitted,  if  in  compliance  with  the  law  in  other  respects,  may  be 
accepted. 

* 

The  final  proof  in  question,  not  having  been  ''taken  within  ten  days 
following  the  time  advertised,"  such  proof  is  not  therefore  within  the 
provisions  of  section  7  of  tlie  act  of  March  2, 1889,  supra^  and  therefore, 
under  Kule  2  of  the  circular  of  July  17,  1889,  new  advertisement  was 
properly  required  by  your  office.  Rule  9  of  said  circular  provides  under 
what  circumstances  cases  may  be  referred  to  the  board  of  equitable 
adjudicjition,  as  follows: 

Whore  final  proof  has  been  accei)ted  by  the  local  offioc  prior  to  the  promulgation 
of  said  circular  of  February  19, 1887,  if  in  all  other  respects  satisfactory,  except  that. 
it  was  not  taken  ae  advertised,  the  case  may  be  snbmitt-ed  to  tbe  board  of  equitable 
adjudication  for  its  consideration. 
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Filial  proof  in  this  case  not  having  been  made  prior  to  the  promulga- 
tion of  said  circular  of  February  19, 1887,  does  not  come  within  Rule  9, 
but  ia  controlled  entirely  by  liule  2  herein  referred  to,  which  requires 
new  advertisement  where  said  proof ''  or  any  part  thereof  has  not  been 
taken  on  the  day  advertised,  or  within  ten  days  thereafter." 

Your  said  office  decision  is  accordingly  hereby  affirmed  j  but  as  it 
appears  that  the  only  irregularity  has  reference  to  claimant's  failure  to 
duly  submit  his  proof,  aud  as  the  matter  is  solely  between  the  govern- 
ment and  the  eutryman,  he  will  again  be  allowed  an  opportunity  to 
make  new  publication,  and  if  at  the  expiration  of  the  time  no  protest  is 
filed  or  objection  made,  the  proof  already  submitted  will  be  accepted 
and  the  case  referred  to  the  board  of  equitable  adjudication  for  its 
action.  In  case  of  failure  to^ comply  with  this  order  the  entry  will  have 
to  be  canceled. 


HOMESTEAD  KNTllY-M I NOU  (IIILDUKN-SECTION  *i'i9'i  H.  S. 

BULLEB   l\  GOBdON   HEIBS. 

On  the  death  of  au  entry  woman  leaving  minor  children,  the  father  of  snch  children 
having  died  prior  to  the  allowance  of  the  entry,  the  fee  to  the  land  vests  in  said 
minors  under  section  2292  K.  8.,  irrespective  of  any  question  as  to  their  heirship 
under  local  statutes. 

Secretary  Hitchcock  to  the  Commissioner  of   the  General  Land  Office^ 
(W.  V.  D.)    ^  November  27^  1899.  (W.  M.  W.) 

The  land  involved  in  this  case  is  the  SW.  \  of  Sec.  32,  T.  7  S.,  K.  (i 
Wi,  New  Orleans,  Louisiana,  land  district. 

The  record  shows  that  on  July  26,  1887,  Lucretia  Gordon,  claiming 
to  be  a  widow  and  the  head  of  a  family,  made  a  homestead  entry  for 
the  land  in  (juestion. 

March  23,  1806,  the  local  office  sent  a  notice,  by  registered  letter,  to 
Miss  Lucretia  Gordon,  to  the  address  given  by  the  entrywoman  in  her 
application  to  enter,  notifying  her  that  she  would  be  allowed  thirty 
days  from  date  of  service  to  show  cause  why  her  claim  should  not  be 
forfeited  and  her  entry  canceled  for  non  compliance  with  the  homestead 
law  in  the  matter  of  making  final  proof  within  seven  years  from  date 
of  entry.    Said  notice  was  returned  uncalled  for.* 

April  12, 1897,  Achille  Buller  filed  an  affidavit  of  contest  against  said 
entry,  alleging  the  death  of  the  entrywoman,  abandonment,  and  that 
the  tract  was  not  settled  upon  and  cultivated  by  her  or  her  heirs  as 
required  by  law. 

A  hearing  was  ordered  and  notice  thereof  was  served  upon  William, 
llodolph,  Adolph,  John  and  Medora  Gordon,  the  children  of  the  entry- 
woman. 

»  The  evidence  was  taken  before  an  officer  designated  for  that  purpose 
by  the  local  officers.  At  the  time  set  for  taking  the  testimony  the  par- 
ties api)eared  and  submitted  evidence. 
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May  3,  1897,  Kodolpb  Gordon,  for  himself  and  the  other  heirs  of 
Luci  elia  Gordou,  applied  to  make  final  proof  nnder  her  entry,  and  after 
due  jmhlication  of  notice  submitted  such  proof. 

The  contestant,  BuUer,  appeared  when  the  proof  was  taken  and  tiled 
a  i)rotest  against  its  acceptance. 

The  register  and  receiver  found  in  favor  of  the  contestant  and  recom- 
mended the  rejection  of  (iordon's  final  proof  and  the  cancellation  of  the 
entry  in  question. 

Notice  of  their  decision  was  sent  by  registered  letter  to  0.  Mayo,  the 
commissioner  before  whom  the  final  proof  was  taken  and  they  forw  arded 
the  record  to  your  oflBce  and  reported  th<it  no  appeiil  had  been  taken 
fron)  their  decision. 

June  14,  1898,  your  oflBce  considered  the  matter  and  found,  among 
other  things,  that  there  is  uotiiing  in  the  record  to  show  thatC.  Mayo 
was  ever  authorized  to  represent  the  heirs  of  Lucretia  Gordon,  and 
notice  to  him  of  their  decision  could  not  be  held  to  have  been  notice  to 
said  heirs.  Therefore  their  decision  had  not  become  final  as  to  the 
facts.  Upon  the  record  and  evidence  your  oflSce  reversed  the  judgment 
of  the  local  officers  and  dismissed  Buller's  contest. 

He  appeals. 

The  law  of  the  State  of  Louisiana  provides  that  '*  Bastards,  adulter- 
ous or  uncertain  children  shall  not  enjoy  the  right  of  inheriting  the 
estates  of  their  natural  father  or  mother."  Buller  contends  that  the 
children  of  Lucretia  Gordon  were  born  of  an  adulterous  relation  and 
that  therefore  no  rights  under  her  homestead  entry  passed  to  them 
upon  her  death.  Your  office  correctly  Jield  that  the  provisions  of  the 
laws  of  the  State  relating  to  inheritance  can  not  affect  the  rights  of 
the  claimants  in  this  case. 

The  homestead  law  does  not  purport  nor  assume  in  any  respect  to 
regulate  the  matter  of  heirship  or  to  establish  a  line  of  descent  or  dis- 
tribution for  a  deceased  entryman's  estate.  It  simply  provides  a  method 
whereby  a  homestead  claim,  which  is  not  property  in  the  sense  that  it 
is  or  can  be  affected  by  State  laws,  maybe  perfected  by  and  patented 
to  certain  persons  specifically  named  in  cases  where  an  entryman  dies 
before  perfecting  his  entry. 

Section  2292  of  theJtevised  Statutes  provides  that — 

In  case  of  the  dratli  of  both  father  and  mothcT,  leaving  an  infant  child  or  chihlren 
under  twenty  one  years  of  age,  tlio  riglit  and  fee  shall  inure  to  the  benefit  of  such 
infant  child  or  children;  and  the  executor,  udministrator,  or  guardian  may,  at  any 
time  within  two  years  alter  the  death  of  the  surviving  parent,  and  in  accordance 
with  the  laws  of  the  State  in  which  such  children,  for  the  time  being,  have  their 
domicile,  sell  the  land  for  the  benefit  of  such  infants,  but  for  no  other  purpose;  and 
the  purchaser  shall  acquire  the  absolute  title  by  the  ])urcha8e,  and  be  entitled  to  a 
patent  from  the  United  ^States  cm  the  payment  of  the  office  fees  and  sum  of  money 
above  specified. 

It  appears  that  Thomas  Gordon,  the  father  of  these  children  and 
'*  whom  it  is  claimed  that  Lucretia  lived  in  adultery,  died  before  her 
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homestead  entry  was  allowed;  that  the  eu  try  woman  died  in  1888;  and 
that  all  of  her  children  were  infants  under  twenty-one  years  of  age  at 
the  date  of  her  death. 

Under  these  circumstances  the  children  of  Lucretia  Gordon  upon  her 
death  became  vested  with  the  right  and  fee  to  the  laud  covered  by  her 
homestead  entrv.  See  Bernier  v.  Bernier  (147  U.  S.,  242);  Ourran  v, 
Williams'  Heir8^(20  L.  D.,  109);  id.  (26  L.  1).,  259);  Rooney  v.  Bourke's 
Heirs  (27  L.  D.,  590),  and  Hensley  r.  Buford  (29  L.  D.,  275). 

Your  office  found  the  proof  submitted  in  behalf  of  the  heirs  of  the 
entrywoman  to  be  satisfactory,  and  after  careful  examination  thereof 
such  finding  is  concurred  in. 

The  judgment  appealed  from  is  accordingly  affirmed. 

The  decision  of  the  Department,  rendered  in  this  case  October  10, 
1899,  was  recalled  and  the  case  has  been  further  considered,  and  this 
decision  is  hereby  substituted  therefor. 


Leach  t\  Tannahill. 

Motion  for  review  of  departmental  decision  of  September  18, 1899, 
29  L.  D.,  176;  denied  by  Secretary  Hitchcock  November  28,  1899. 


R^VILROAD  GIIANT— INDEMNITY  SELECTTION— MINERAL.  I^ND. 
SCHBIMPF  ET  AL.  V.  NORTHERN  PACIFIC  R.  E.  CO.  ET  AL. 

Land  prineipaUy  valnablo  for  tbo  marble  and  slate  contained  tberein  is  mineral  in 
cbaracter,  and  witbin  the  meaning  of  tbe  excepting  olaase  in  tbe  grant  to  tbe 
Northern  Pacific,  and  tberefore  not  subject  to  indemnity  selection  on  account  of 
said  grant. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office 
( W.  V.  D.)  :Soiember  29,  1899.  (G.  B.  G.) 

At  a  hearing  duly  and  regularly  had  upou  the  protest  of  Charles  G. 
Schrimpfif  e^  al.  against  the  patenting  of  certain  lauds  to  the  Northern 
Pacific  Railroad  Company,  upon  its  indemnity  selection  lis«t  No.  36, 
because  of  the  alleged  mineral  character  thereof,  it  was  shown  that  the 
N.  J,  the  N.  i  of  the  SE.  J,  and  the  SW.  J  of  the  SE.  ^  of  Sec.  17;  the 
E.  I  of  the  SE.  J,  the  SB.  J  of  the  NE.  i,  the  W.  i  of  the  NE.  J,  the 
NE.  i  of  the  NW.  J,  the  S.  i  of  the  NVV.  J  and  the  SW.  J  of  Sec.  19, 
T.  31  N.,  K.  39  E.,  Spokane,  Washington,  are  mt)re  valuable  on  account 
of  the  marble  and  slate  they  contain  than  for  agricultural  purposes. 
September  20, 1808,  your  ofl9ce  held  that  said  land  is  mineral  in  character 
and  excepted  from  the  grant  to  said  company,  and  the  company  has 
appealed  to  the  department. 

It  is  urged  on  appeal  that  it  was — 

error  to  hold  that  sections  17  and  19  were  either  in  whole  or  in  part  mineral  in 
charaot'Cr,  by  reason  of  the  existence  thereon  of  any  marble  or  slate  claims,  [and] 
error  to  hold  that  marble  or  slate  lands  are  mineral  in  character  so  as  to  be  excepted 
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from  the  grant  to  the  Northern  Pacific  Kailroad  Company,  Congress  having,  by  the 
act  of  Jnly  1,  1898,  distinctly  recognized  them  as  being  within  said  grant. 

The  correspondence  between  your  office  and  the  attorneys  for  said 
railroad  company  shows  that  this  appeal  is  not  intended  to  raise  any 
question  as  to  the  fact  that  the  land  is  more  valuable  for  its  marble  and 
slate  deposits  than  for  agricultural  purposes,  but  said  correspondence 
and  the  appeal  itself  show  that  the  only  contention  is  that  lands  of 
such  character  as  these  have  been  found  to  be  are  not  mineral  lands 
within  the  meaning  of  the  excepting  clause  of  the  grant  to  said 
company. 

This  contention  is  not  sound.  Marble  and  slate  are  mineral  sub- 
stances, and  as  such  their  existence  on  laud  in  quantity  and  quality 
sufficient  to  render  the  land  more  valuable  on  that  account  than  for 
agricultural  purposes,  makes  such  land  mineral  land  within  the  meaning 
of  the  mineral  laws  and  within  the  meaning  of  the  excepting  clause  of  the 
grant  to  the  Northern  Pacific  Railroad  Company,  and  therefore  not  sub- 
ject to  indemnity  selection  on  account  of  said  grant.  See  Pacific  Coast 
Marble  Company  i-.  Forthern  Pacific  K.  K.  Co.  et  at.  (25  L.  D.,  233); 
Alldritt  V.  Northern  Pacific  B.  E.  Co.  (Id.,  349);  Hayden  r.  Jamison 
(on  review,  26  L.  D.,  373);  Beaudette  v.  Northern  Pacific  R.  R.  Co.  (29 
L.  I).,  248). 

The  reference  in  the  appeal  to  the  act  of  July  1,  181)8,  is  presumably 
to  that  portion  of  the  act  of  that  date  found  in  30  Stat.,  597,  620,  which 
relates  to  the  adjustment  of  conflicting  claims  to  land  within  the  limits 
of  the  grant  to  said  company.  It  does  not  ai)pear  how  this  act  can 
aftect  the  question  presented  in  this  case,  nor  why  it  is  cited,  unless  to 
show  that  Congress  was  of  opinion  that ''  stone"  lands  are  not  embraced 
in  the  term  mineral  lands.  A  conclusion  that  such  views  were  enter- 
tained by  Congress  does  not  necessarily  follow  from  the  language  used 
in  said  act,  nor  does  it  follow  that  the  word  "stone"  would  necessarily 
include  marble  or  slate,  but  however  this  rnay  be,  the  Department  is  of 
opinion  that  lands  more  valuable  for  their  deposits  of  marble  or  slate 
than  for  agricultural  purposes  were  by  the  granting  act  of  1864  excepted 
from  the  grant  as  mineral  lands. 

The  decision  appealed  from  is  affirmed. 


C'OAL    LAND    KNTRY- SECOND    FILING. 

•   Henry  Burrell. 

A  coal  land  entry  based  on  a  second  filing  may  be  permitted  to  stand,  where  the 
first  filing  was  abandoned  on  aceonnt  of  the  worthless  character  of  the  claim, 
and  the  good  faith  of  thB  eutrymau  is  apparent. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  November  29^  1899.  (C.  J.  W.) 

On  May  12,  1898,  Henry  Burrell  and  John  Herford  made  coal  entry, 
No.  69,  for  the  SE.  i  of  NE.  i,  E.  J  of  SE.  i,  Sec.  29,  S.  i  of  SW.  i,  Sec. 
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28,  NE.  i  of  InB.  4,  Sec.  32,  and  NW.  J  of  NW.  i,  Sec.  33,  T.  4  S.,  B. 
22  E.,  at  Bozeman,  Montana. 

By  your  decision  of  July  23,  1898,  Henry  Burrell  was  required  to 
furnish  evidence  as  to  whether  or  not  he  was  the  same  Henry  Burrell 
who  tiled  coal  declaratory  statement  for  lots  1  and  2,  and  S.  i  of  NB.  J, 
Sec.  3,  T.  18  N.,  E.  6  E.,  in  Helena  land  district,  Montana,  on  June  4,  1892. 

In  response  the  said  Henry  Burrell  filed  an  affidavit  in  which  he 
states  that  he  is  the  same  person  who  filed  in  the  Helena  land  office 
the  coal  declaratory  statement  referred  to  and  that  he  was  informed 
and  fully  believed  when  said  coal  entry  No.  69,  was  made  that  his  pre- 
vious filing  was  no  bar  to  his  making  said  entry  or  its  preceding  declara- 
tory statement,  and  that  he  made  said  entry  in  good  faith:  That  at 
the  time  of  making  said  first  declaratory  statement  at  Helena,  it  was 
supposed  from  the.  location  development  that  the  coal  would  prove 
good  and  merchantable,  but  that  after  he  made  it,  the  coal  proved  so 
poor  that  he  had  to  abandon  the  claim.  That  in  his  efforts  to  find 
good  coal  he  expended  over  two  thousand  dollars  before  abandoning 
it,  and  tliat  care  was  used  and  expenditure  made  before  locating  the 
claim.  He  further  alleges  that  he  was  benefited  in  no  way  by  said 
filing  and  that  he  received  nothing  from  any  one  for  abandoning  the 
claim  and  has  thus  had  no  benefit  under  the  coal  land  law  troni  said 
filing. 

On  September  2,  18!)8,  your  office,  passing  upon  the  showing  made. 
by  Burrell,  held — 

Said  claiiuaDt  having  made  a  previous  filiug  under  the  coal  land  law,  it  must  be 
held  that  ho  was  debarred  thereby  from  making  a  second  tiling  and  entry.  10  L.  D., 
539;  II  L.  1).,  351.  The  name  of  Henry  Harrell  will  therefore  have  to  be  canceled 
from  the  entry. 

The  entry  as  it  now  stands  is  for  two  hundred  and  eighty  acres.  John  llerford  in 
liis  individual  capacity  is  entitled  to  enter  only  one  hundred  and  sixty  acres.  He 
may  be  allowed  however  sixty  days  in  which  to  elect  which  one  hundred  and  sixty 
acres  he  will  retain  provided  the  tracts  selected  are  contiguous,  and  the  entry  for 
the  remainder  will  be  canceled. 

Herford  appears  to  have  elected  to  exercise  his  right  to  select  one 
hundred  and  sixty  acres  for  himself,  as  provided  in  your  decision,  and 
has  not  appealed. 

Burrell  has  appealed  from  your  office  decision,  alleging  that  it  was 
error  to  hold  his  interest  in  said  entry  for  cancellation.  It  is  alleged, 
inter  alia^  that  he  was  permitted  to  join  in  the  declaratory  statement 
upon  which  the  entry  in  question  was  made,  aiMl  that  he  has  expended 
much  money  and  time  in  developing  the  claim  and  has  acted  in  good 
faith  and  that  there  is  no  adverse  claimant  for  any  part  of  said  land, 
and  that  no  person  would  be  wronged  or  injured  by  the  reversal  of  your 
office  decision.  lie  files  also  an  additional  affidavit  in  which  he  sets 
forth  the  circumstances  under  wbich  he  joined  in  said  entry  and  pay- 
ment for  the  land,  in  which  it  is  stated  that  the  officer  before  whom  the 
last  coal  declaratory  statement  was  made  assured  him  of  his  right  to 
make  it,  notwithstanding  the  previous  coal  land  statement  to  which 
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reference  has  been  made.  He  asks  that  his  title  be  confirmed  to  the 
remainder  of  the  land  covered  by  the  entry,  not  selected  by  Herford, 
to  wit:  the  S.  ^  of  SW.  i,  Sec.  28,  and  NE.  J  of  NW.  J  of  Sec.  33, 
aggregating  one  hundred  and  twenty  acres.  Your  office  held  the  entry 
in  question  for  cancellation  as  to  Burrell,  for  the  reason  that  under 
section  2350,  Eeviscd  Statutes,  but  one  entry  can  be  made  under  the 
preceding  sections,  by  the  same  person  or  association  of  persons,  and 
under  paragraph  9  of  the  coal  circular,  the  same  p^son  can  have  the 
benefit  of  but  one  entry  or  filing.  In  support  of  this  construction  the 
cases  of  Albert  Eismann  (10  L.  D.,  539),  and  Walter  Dearden  (11  L.  D., 
351),  are  cited,  in  each  of  which  it  was  held  that  a  second  coal  declara- 
tory statement  could  not  be  filed  in  the  absence  of  a  valid  reason  for 
failure  to  perfect  title  under  the  first.  The  reasonable  interpretation 
of  tliese  decisions  is  that  a  second  filing  may  be  allowed  where  a  valid 
reason  is  shown  for  failing  to  perfect  title  under  the  first.  The  case  of 
Eismann,  supra,  is  distinguished  from  the  case  of  John  McMillan  (7  L. 
D.,  181),  where  he  was  allowed  to  make  a  second  filing  upon  his  show- 
ing of  good  faith,  and  the  expenditure  of  a  large  sum  in  developing 
and  improving  the  land,  and  that  there  was  no  adverse  claim  to  the 
land  covered  by  his  second  filing.  In  the  case  of  Eismann  the  general 
rule  was  deduced,  that  a  second  coal  land  filing  can  not  be  allowed  in 
the  absence  of  some  valid  excuse  (such  as  was  shown  in  the  McMillan 
case,  supra),  for  abandoning  the  first.  Burrell  offers  an  excuse  or  reason 
for  abandoning  his  first  filing  and  making  a  second,  and  the  main 
question  would  appear  to  be,  whether  the  reason  or  excuse  offered  is 
valid.  As  in  the  McMillan  case,  it  is  alleged  that  there  is  no  adverse 
claim  to  the  land  covered  by  the  second  filing.  The  statute  itself  pre- 
vents a  ^eccmd  entry  by  the  same  person  or  association  of  persons,  but 
not  in  express  terms  a  second  filing. 

The  regulation  prohibiting  a  second  filing  appears  to  have  been 
made  chiefly  for  the  purpose  of  preventing  the  extensive  mining  and 
sale  of  coal  under  mere  filings,  without  paying  for  the  land,  so  that  in 
a  case  where  it  appears  that  benefits  have  accrued  to  the  party  under 
the  first  filing,  this  would  be  within  the  evil  intended  to  be  remedied 
by  the  regulation,  and  a  second  filing  could  not  be  allowed. 

No  such  evil  is  here  apparent.  Burrell  swears,  and  the  fact  is  not 
controverted,  that  he  was  deceived  in  the  character  of  the  land  covered 
by  his  first  filing,  the  coal  upon  which  turned  out  to  be  too  poor  to  be 
merchantable,  and  that  after  the  expenditure  of  a  large  sum  of  money 
in  trying  to  develop  merchantable  coal,  he  was  compelled  to  abandon 
it  and  that  he  derived  no  profit  or  benefit  in  any  way  from  his  first 
filing.  It  appears  also  that  the  fact  of  the  first  tiling  was  known  at 
the  local  office  when  the  second  tiling  was  allowed,  and  that  it  was 
made  in  good  faith.  Conceding  the  facts  to  be  as  stated  by  Burrell  in 
his  affidavits,  it  would  appear  that  he  had  a  valid  reason  for  abandon- 
ing his  fir.>t  filing.     His  sworn  statements,  however,  require  corrobora- 
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tioii.  Your  office  is  directed  to  give  Lim  notice  of  this  requirement, 
and  to  allow  him  reasonable  time  to  furnish  such  corroborative  proof. 
In  the  event  such  proof  is  furnished,  your  office  decision  will  be 
reversed  and  the  joint  entry  of  Henry  Burrell  and  John  Herford  will 
stand  intact  for  patent  in  its  order,  but  on  failure  to  furnish  it,  your 
office  decision  will  stand  affirmed.  .  Your  office  decision  is  modified  to 
conform  hereto. 


IX1>LVX  LANDS— RELIGIOUS  SOC^IETV. 

St.  Francis  Mission. 

The  amount  of  land  that  may  be  acquired  bj'  a  religions  society  under  section  18, 
act  of  March  2,  1889,  is  limited  to  one  hundred  and  sixty  acres  at  any  one  point. 

AHsistant  Attorney  General  Van  Deranter  to  the  Secretary  of  the  Interior , 

November  J2f),  1899.  (W.  C.  P.) 

The  application  of  St.  Francis  Mission  to  purchase  a  certain  tract  of 
land  upon  the  liosebud  Indian  reservation,  in  South  Dakota,  has  been 
referred  to  me  for  opinion. 

The  act  of  March  2,  1889  (25  Stat.,  888),  provides  for  the  establish- 
ment of  a  number  of  smaller  reservations  within  the  boundaries  of  the 
Great  Sioux  Indian  reservation,  the  cession  of  the  lands  not  included 
in  such  smaller  reservations,  the  disposal  of  the  lands  so  ceded,  and 
the  allotment  to  the  individual  Indians.  Section  18  of  said  act  is  as 
follows : 

That  if  any  land  in  said  Great  Sioux  reservation  is  now  occupied  and  used  by  any 
religious  society,  for  the  purpose  of  missionary  or  educational  work  among  said 
Indians  whether  situate  outside  of  or  within  the  lines  of  any  reservation  constituted 
by  this  act,  or  if  any  such  laud  is  so  occupied  u))Ou  the  Santee  Sioux  reservation,  in 
Nebraska,  the  exclusive  occnpation  and  use  of  said  land,  not  exceeding  one  hundred 
and  i^ixty  acres  in  any  one  tract,  is  hereby,  with  the  approval  of  the  Secretary  of 
the  Interior,  granted  to  any  such  society  so  long  as  the  same  shall  l)e  occupied  and 
used  by  such  society  for  educational  and  missionary  work  among  said  Indians;  and 
the  Secretary  of  the  Interior  is  hereby  authorized  and  directed  to  give  to  such 
religious  society  patent  of  such  tract  of  land  to  the  legal  effect  aforesaid;  and  for 
the  purpose  of  such  educational  or  missionary  work  any  such  society  may  purchase, 
upon  any  of  the  reservations  herein  created,  any  land  not  exceeding  in  any  one 
tra<*t  one  hundred  and  sixty  acres,  not  interfering  with  the  title  in  severhlty  <»f  any 
Indian,  and  with  the  approval  of  and  upon  such  terms,  not  exceeding  one  dollar 
«nd*twcnty-live  cents  an  acre,  as  shall  be  prescribed  by  the  Secretary  of  the  Interior. 

It  seems  that  in  1885  there  was  set  aside  for  the  use  of  the  St.  Francis 
Mission  one  hundred  and  sixty  acres  of  land  upon  the  Hosebud  reser- 
vation, which  was  occupied  by  said  mission  for  educational  and  mis- 
sionary puriK>ses  at  the  date  of  said  act  of  1889.  In  1892  the  mission 
asked  to  be  allowed  to  purchase  an  additional  one  hundred  and  sixty 
acres  under  the  provisions  of  section  18  of  said  act  of  1889,  supra. 
The  Indinn  Office  reporte<l  that  the  purchase  could  not  then  be  allowed, 
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because  the  land  was  not  surveyed,  but  recommended  that  the  Indian 
Agent 

be  given  authority  to  sot  apart  lor  temporary  use  and  occupation  by  said  Catholic 
Mission  Boarding  School  (St.  Francis  Misnion  School)  the  160-acre  tract  requested, 
in  order  that  the  proper  authoritieH  of  the  society  having  said  school  in  charge  may 
liave  the  opportunity  to  purchase  the  same  when  the  lands  shall  have  been  surveyed 
and  can  be  described  by  legal  subdivisions. 

This  recommendation  was  approved  by  this  Department  July  8, 1892, 
and  instructions  given  to  carry  it  out.  One  hundred  and  sixty  acres 
were  set  apart  adjoining  the  other  land  occupied  by  the  mission  and 
has  been  occupied  since  tben. 

Subsequently,  it  seems,  some  doubt  arose  as  to  the  proper  construc- 
tion of  section  18  of  said  act  of  1889,  and  certain  questions  propounded 
by  the  Commissioner  of  Indian  Affairs  were  submitted  to  this  office  for 
an  opinion.  In  his  opinion  of  January  29,  1804,  Assistant  Attorney 
General  Hall  (18  L.  D.,  188)  said: 

I  do  not  believe  it  was  the  intention  of  Congress  to  give  the  society  one  huudre<l 
and  sixty  acres  of  the  public  lands  so  long  as  the  same  might  be  used  for  educational 
and  missionary  work,  and  also  to  give  such  society  the  right  to  buy  one  hundred 
aud  sixty  acres  of  land,  and  get  the  fee  simple  thereto  from  the  government;  but 
in  my  opinion  the  intention  was  to  give  to  such  society  the  right  to  elect  between 
what  might  be  called  a  t-einporary  title  and  right  to  occupy  the  land,  and  a  fee  sim- 
ple title  by  purchasing  the  laud  at  the  government  price.  « 

In  conclusion,  he  advised  that  the  Commissioner  of  Indian  Affairs  be 
answered  as  follows: 

A  religious  society  that  occupied  land  at  the  date  of  the  passage  of  the  act  of 
March  2,  1889,  could  have  the  land,  to  the  extent  of  one  hundred  and  sixty  acres, 
granted  to  it  so  long  as  the  same  shall  be  used  for  educational  and  missionary  work; 
or  in  lien  thereof,  such  society'  can  purchase  one  hundred  and  sixty  acres  of  laud  at 
the  price  prescribed  in  the  statute  and  get  the  fee  simple  title  thereto.  But  such 
society  could  not  have  one  hundred  and  sixty  acres  granted  to  it  under  the  first  pro- 
vision of  section  18,  and  then,  in  addition  thereto,  purchase  one  hundred  and  sixty 
acres  as  provided  in  the  second  provision  of  the  same  section.  ^^ 

This  opinion  was  sent  to  the  Indian  Office  with  approval  of  this 
Department.  The  Commissioner  of  Indian  Affairs  having  some  doubts 
as  to  one  portion  of  said  opinion,  asked 

whether  it  is  intended  to  limit  the  quautity  of  land  any  society  may  have  on  any 
reservation  to  one  hundred  and  sixty  acres,  notwithstanding  they  may  have  been 
in  occu[>ancy  of  land  with  possibly  valuable  improveuientH  thereon  at  more  than  one 
Xdace  on  the  same  reservation  f  » 

In  this  connection  the  Commissioner  called  attention  to  the  fact  that 
the  language  of  the  general  allotment  act  of  February  8, 1887  ('J4  Stat., 
388),  upon  this  point,  is  the  same  as  that  of  the  act  of  1S89,  atfpra,  and 
that  the  construction  theretofore  given  that  language  by  liis  office 
''would  be  incompatible  with  that  held  by  the  Assistant  Attorney-Gen- 
eral, if  his  decision  is  intended  to  limit  the  amount  of  land  to  one 
hundred  and  sixty  acres  which  any  society  can  have  on  any  one  reser- 
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vation.^    In  an  opinion  of  MarcL  7,  1894  (18  L.  D.,  209),  Judge  Hall 
referring  to  his  former  opinion,  said  : 

„  J^tV^i""'"  ^^  "^""^  intended  to  deny  the  rigirt  of  a  religions  society  to  have  the 
01  lands  to  the  extent  they  may  occupy  the  same  so  that  the  amount  does  not 
exceed  one  hundred  and  sixty  acres  in  any  one  tract. 

Then,  after  quoting  the  language  of  the  allotment  act  of  1887,  he  said : 

I  oonstrue  this  language  lo  mean  that  all  the  lands  occupied  hy  a  religions  society 
or  other  organization  at  the  date  of  the  passage  of  said  act  may  he  held  by  such 
society,  provided  it  is  limited  to  not  more  than  one  hundred  and  sixtv  acres  in  anv 
one  tract.  '  '  ^ 

This  opinion  was  approved  by  Secretary  Smith  as  follows: 

Approved,  with  the  proviso,  each  separate  tract  nrust  have  been  in  actual  use  for 
religions  or  educational  work  among  the  Indians  at  the  time  of  the  passage  of 
saici  act. 

If  the  conclusion  then  reached  is  to  be  adhered  to,  this  ai)])licatioii 
to  purchase  can  imt  be  allowed,  because  the  society  holds  one  hundred 
and  sixty  acres  under  the  first  provision  of  section  18  of  said  act  of 
1889,  and  also  because  it  was  not  in  possession  of  the  land  now  sought 
to  be  purchased  at  the  date  of  said  act. 

Without  now  concurring  in  all  that  has  been  said  upon  this  matter 
by  Assistant  Attorney  General  Hall  and  Secretary  Smith,  it  seems  to 
me  to  have  been  the  design  of  this  legislation  to  limit  the  amount  of 
land  to  be  acquired  by  any  such  society  under  said  act  to  one  hundred 
and  sixty  acres  at  any  one  pouit.  To  allow  this  purchase  would  defeat 
that  design  by  giving  this  society  three  hundred  and  twenty  acres  at 
one  point.    I  am  therefore  of  opinion  that  it  can  not  be  allowed. 

Approved,  November  29,  1809: 
K.  A.  HITCHCOOK,  Secretary. 


>fIXIN<i    CI.  VIM-SURVEYOR  GEXERAI^DEPITY   MINERAL  SURVEYOR. 

Alfred  Baltzbll  et  al. 

Under  the  prohihitive  provisions  of  section  452  R.  S.,  surveyors-general  and  deputv 
mineral  surveyors  are  disqualjfted  as  applicants  for  mineral  land. 

f^V^^il  j]ri/e/,cocfc.<o  the  GonimiHsioner  of  the  General  Land  Office, 
^  •  '^•)  December  1, 1899.  (J.  L.  McC.) 

mZT^\  ^^^'  ^°  October  3,  1808,  rendered  a  decision  in  the  case  of 

ot]!!f  .^^''^'"^^''•*'^^^'  ""^^  ^'"'^  -^'  1898,  by  Alfred  Balt/ell  and 
uers,  lor  the  California  Consolidated  Iron  Mine,  Redding  land  district, 
Bait  n  ^*'  ^*'^  decision  directed  the  local  officers  to  notify  Alfred 
allowri  ^"^  '^*  ^*  (Cleaves,  two  of  said  entrymen,  that  they  would  be 
nnf  nf  o/'-^f^  ^*^^  '^'*^'"  "^^^^^  ^o  8l»«^  cause  why  their  names  should 

©cords  of  your  office  show  that  said  Baltzell  was  appointed  a 
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depaty  mineral  sarveyor  in  1894,  and  has  continued  to  occupy  tb£(t 
position  ever  since.  Gleaves  was  appointed  deputy  mineral  surveyor 
in  1894,  and  remained  such  uotil  he  became  surveyor- general  for  the 
State  of  California — to  which  position  he  was  appointed  February  19, 
entering  upon  the  duties  of  the  office  April  1, 1898.  At  the  date  of  the 
mineral  entry  in  question  (June  28, 1898,  supra),  therefore,  Baltzell  was 
a  deputy  mineral  surveyor,  and  Gleaves  was  surveyor-general  for  the 
State  of  California. 

The  decision  of  your  office  held,  in  substance,  that  because  of  their 
occupying  these  official  positions  at  the  date  of  entry,  their  names 
should  be  stricken  from  the  entry. 

Notice  to  show  cause  was  served  upon  the  parties  named,  who  in  due 
time  filed  a  reply,  contending  in  substance  that  the  departmental 
decision  in  the  case  of  the  Lock  Lode  (6  L.  D.,  105),  holding  that  "  the 
mineral  entry  of  a  deputy  mineral  surveyor  within  the  district  for 
which  he  is  appointed  is  not  in  violation  .of  any  statute  or  departmental 
regulation,"  was  correct,  and  was  improperly  overruled  by  the  Depart- 
ment in  the  case  of  Floyd  et  al.  v.  Montgomery  et  al,  (26  li.  D.,  122); 
and  that,  in  any  event,  your  office  erred  in  giving  to  the  rule  laid 
down  in  said  Floyd-Montgomery  case  a  retroactive  effect. 

Your  office,  on  December  28,  1898,  adhered  to  its  previous  ruling. 
The  mineral  sipplicants  have  appealed  to  the  Department,  specifying 
in  substance  the  same  errors  that  were  alleged  in  their  answer  to  the 
rule  laid  upon  them  to  show  cause. 

It  will  not  be  necessary  to  consider  the  allegations  of  error  seriatim. 

The  departmental  circular  of  September  15, 1890  (11  L.  D.,  348),  after 
referring  to  the  departmental  decision  in  the  case  of  Herbert  McMickeu 
et  al,  (10  L.  D.,  97;  11  L.  D.,  96),  concluded  as  follows: 

In  accordance  with  said  decision,  all  officers^  clerks  and  employes  in  the  offices  of 
the  Hurveyors-general,  the  local  land  oPfices,  and  the  General  Land  Office,  ol*  any 
persons,  wherever  located,  employed  under  the  supervision  of  the  Commissioner  of 
the  General  Land  Office,  are,  during  snch  employment,  prohibited  from  enteriug,  or 
becoming  interested,  directly  or  indirectly  in  any  of  the  public  lands  of  the  United 
States. 

In  the  case  of  Frank  A.  Maxwell  (29  L.  D.,  76),  the  Department  held 
that  the  above  quoted  prohibition  applied  to  deputy  mineral  surveyors. 

In  the  case  of  John  iS.  M.  Neill  (24  L.  D.,  393),  the  Department,  speak- 
ing of  the  circular  of  September  15, 1890,  said : 

It  was  clearly  intended  that  the  snrveyors-general  themselves  shonld  come  within 
the  prohibition  declared  by  said  circa lar.  The  reasons  which  bring  the  clerks  and 
employes  of  the  surveyors-general  under  such  prohibition  operate  with  stronger 
force  to^ include  the  surveyors-genera).  For  demonstration  see  sections  2223  to  2234, 
iuclnsive,  and  section  2325,  Revised  i;>tatutes. 

Baltzell  having  been  a  deputy  surveyor,  and  Gleaves  a  surveyor- 
general,  at  the  date  of  the  entry  in  the  case  now  under  consideration, 
the  decision  of  your  office  directing  that  their  names  be  stricken  from 
the  entry  is  correct,  and  is  hereby  affirmed. 
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OKLAJrOMA  TOWNSITE— COURT  HOUSE  SITE. 

W.  F.  Hatfield  bt  al. 

The  Secretary  of  the  Interior  is  without  aatbority  to  grant  permission  to  the  citizens 
of  Alva,  Oklahoniai  to  erect  a  post  office  building  on  lands  set  apart  for  a  ''court 
bouse  site"  in  pursuance  of  the  President's  proclamation. 

Assistant  Attorney' General  Van  Devanter  to  the  Secretary  of  the  Interior, 

December  2, 1891).  (W.  M.  W.) 

On  November  16, 1899,  W.  F.  Hatfield  and  other  business  men  of 
Alva,  Oklahoma  Territory,  filed  in  the  Department  a  petition  asking 
I)ermission 

to  erect  a  building  ...  in  the  plat  reserved  by  proclamation  for  a  court 
house,  as  shown  in  the  enclosed  plat  of  the  town  of  Alva;  .said  building  to  be  used 
for  no  other  purpose  than  for  the  Alva  post  office. 

Said  petition  was  referred  by  Acting  Secretary  Davis  to  the  Com- 
missioner of  the  General  Land  Office  for  report  and  recommendation. 

November  20,  1899,  the  Commissioner,  after  acknowledging  the 
receipt  of  the  reference,  reported  as  follows: 

In  reply  I  will  say  that  this  office  has  held  in  a  kindred  application  from  the  town 
of  Pawnee,  that  these  lands  had,  under  the  law,  been  dedicated  to  the  county  and 
that  therefore  this  Department  was  without  power  to  grant  the  request. 

By  your  reference  of  November  27,  1899,  I  am  asked  for  an  opinion 
^'on  the  question  presented  in  the  Commissioner's  letter." 

Section  10  of  the  act  of  March  3, 1893  (27  Stat.,  612-642),  among  other 
things,  provides  for  the  opening  of  lands  embraced  in  the  Cherokee 
Outlet  to  settlement  by  proclamation  of  the  President,  and  after  refer- 
ring to  certain  lands  reserved  by  executive  order  dated  July  12,  1884, 
and  continuing  such  reservation  until  the  further  action  of  Congress, 
specifically  provides  that — 

the  President  of  the  United  States,  in  any  order  or  proclamation  which  he  shall 
make  for  the  opening  of  the  lands  for  settlement,  may  make  such  other  reservations 
of  lands  for  public  purposes  as  he  may  deem  wise  and  desirable. 

August  19, 1893,  pursuant  to  section  10  of  the  act  of  March  3, 1893, 
supra^  the  President  issued  his  proclamation  opening  the  lands  in  the 
Cherokee  Outlet  to  settlement  (29  Stat,  1222, 1226).  Said  proclamation 
recites,  among  other  things,  that  the  lands  in  question  had  been  divided 
into  counties  as  require^l  by  law, 

and  lands  have  .been  reserved  for  connty  seat  purposes  to  be  entered  under  sections 
twenty -three  hundred  and  eighty-seven  and  twenty -three  hundred  and  eighty-eight 

of  the  Reyised  Statutes  of  the  United  States,  as  therein  required,  as  follows,  to  wit: 

-♦  ♦•#♦#« 

For  county  M,  the  south  half  of  the  northeast  quarter  and  the  north  half  of  the 
southeast  quarter  of  section  twenty-three,  and  the  south  half  of  the  northwest  quarter 
and  the  Borth  half  of  the  southwest  quarter  of  section  twenty- four,  township  twenty- 
seven  north,  range  fourteen  west  of  the  Indian  Meridian,  excepting  one  acre  reserved 
for  government  use  for  the  site  of  a  land  office,  and  four  acres  to  be  reserved  for  the 
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site  of  a  court  house,  which  tracts  are  to  be  contignous  and  to  be  desigfnated  by  lot 
and  block  upon  the  official  plat  of  survey  of  said  reservatiou  for  county  seat  pur- 
poses, hereafter  to  be  issued  by  the  Commissioner  of  the  General  Land  Office;  said 
reservations  to  be  additional  to  the  reservations  for  parks,  schools,  and  other  public 
purposes  required  to  be  made  by  section  22  of  the  act  of  May  2,  18(10. 

The  towQsite  of  Alva,  Oklakoma,  covering  the  laiul  embraced  in 
the  President's  proclamation,  was  surveyed  under  the  directions  and 
Instructions  of  the  Commissioner  of  the  General  Land  Office  and  a  plat 
thereof  accompanies  the  petition  of  Hatfield  et  al.  By  said  plat  the 
townsite  of  Alva  is  divided  into  lots  and  blocks,  except  block  forty, 
which  contains  172,240  square  feet  and  is  designated  "Court  House 
Site.''    The  land  reserved  for  a  land  office  adjoins  this  block  on  the  east. 

Under  the  language  used  in  the  act  of  1893,  hereinbefore  quoted, 
there  is  no  room  for  doubting  the  authority  and  power  of  the  President 
to  make  the  reservation  "for  county  seat  purposes,"  as  made  in  his 
proclamation  of  August  19,  1893.  His  authority  was  ample,  full  and 
complete  to  make  such  reservations  of  hinds  as  he  might  deem  wise 
and  desirable  "for  ]>ublic  purposes."  The  term  "public  purposes" 
clearly  covers  a  court  house  site,  and  when  the  townsite  survey  was 
made  and  the  plat  thereof  approved  the  reservation  attached  to  the 
specific  tract  designated  as  a  "court  house  site,"  and  under  the  proc- 
lamation the  county  at  once  became  entitled  to  a  patent  therefor. 

In  view  of  the  foregoing  I  am  of  opinion  that  the  Secretary  of  the 
Interior  is  without  the  power  to  grant  permission  to  citizens  of  Alva 
to  erect  a  building  to  be  used  as  a  post-office  upon  the  laud  embraced 
in  block  forty  of  said  town  as  a  court  house  site,  and  so  advise. 

Approved,  December  2,  1899: 
E.  A.  Hitchcock, 

Secretary, 


RAILROAD  LANDS-SECTION  4,  ACT  OF  M^UICII  3,  1887. 

HOFF  ET   AL.  V.  McNUTT. 

A  timber  culture  entry  of  a  tract  made  by  a  boua  fide  purchaser  thereof  under  sec- 
tion iy  act  of  March  3^  1887|  cannot  be  held  as  an  nbandoument  of  bis  claim 
under  said  act;  it  appearing  that  such  entry  was  only  intended  to  be  utilized  in 
the  event  of  failure  to  secure  title  through  his  purchase. 

Secretary  JSitchcocIc  to  the  Co^nmissioner  of  the  General  Land  Office, 
(W.  V.  D.)  December  4,  1899.  .       (L.  L.  B.) 

By  your  office  decision  of  March  8, 1899,  the  right  to  patent  for  the 
SE.  J  of  Sec.  16,  T.  96  N.,  E.  42  E.,  Des  Moines,  Iowa,  was  awarded  to 
Porter  S.  McNutt,  under  the  4th  section  of  the  act  of  March  3, 1887 
(24  Stat.,  556),  in  virtue  of  his  purchase  of  the  same  from  the  Sioux  City 
and  St.  Paul  Railroad  Company,  March  17, 1887,  while  the  title  to  said 
land  was  held  by  the  State  of  Iowa  in  trust  for  the  use  and  benefit  of 
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said  company,  and  the  homestead  applications  of  Juliet  R.  Kelly  and 
H.  P.  Hoff  for  the  same  tract  were  rejected. 

Kelly  and  Hoff  have  appealed. 

The  errors  charged  in  the  appeals  ai-e  for  the  most  part  such  as  were 
decided  adversely  to  their  contentious  in  the  case  of  Schneider  v. 
Linkswiller  et  al,,  26  L.  D.,  407,  which  need  not  be  here  noted;  but 
there  is  another  objection  to  the  claim  of  McNutt  which  deserves 
consideration. 

It  appears  that  in  November,  1S90,  after  having  paid  on  his  contract 
with  the  company  more  than  a  thousand. dollars  and  made  quite  exten- 
sive improvements,  McNutt  was  allowed  by  the  local  oflBce  to  make 
timber  culture  entry  for  the  land  so  purchased. 

Counsel  for  appellants  insist  that  such  action  on  his  part  was  an 
abandonment  of  his  claim  under  the  act  of  ^iarch  3,  1887,  and  that 
thereafter  he  could  not  be  considered  as  a  purchaser  from  the  company, 
and  so  is  not  entitled  to  the  remedy  providjed  in  said  act. 

This  contention  cannot  be  sustained.  The  record  indicates  no  dispo- 
sition on  his  part  to  abandon  his  claim  arising  from  his  purchase. 
When  he  applied  to  make  this  timber  culture  entry,  there  was  some 
doubt  as  to  the  title  of  the  railroad  company  to  this  land.  Shortly 
prior  to  that  time  suit  had  bet'n  instituted  in  the  United  States  circuit 
court,  the  purpose  of  which  was  to  declare  the  title  to  this  and  other 
lands  in  the  United  States,  and  public  and  legal  opinions  were  divided 
as  to  where  the  title  belonged.  He  had  purchased  the  land  and  made 
large  pajnnents  thereon  in  the  full  belief  that  the  equitable  title  to  the 
tract  was  iu  the  company.  He  must  have  known  that  if  the  title  was 
declared  not  to  be  in  the  company,  it,  of  necessity,  vested  in  the  United 
States,  as  it  was  afterwards  adjudged  to  be.  His  action,  then,  in  apply- 
ing to  the  government  for  title  was  only  a  precautionary  measure, 
intended  to  be  utilized  only  in  the  event  of  failure  of  title  in  his  grantor, 
and  in  the  further  event  that  his  consequent  rights  under  the  act  of 
March  3,  I8S7,  might  also  fail.  His  attitude  in  law  is  similar  in  some 
respects  to  that  of  the  grantee  of  an  estate,  who,  in  order  to  strengthen 
his^  title,  purchases  a  claim  or  color  of  title  asserted  by  a  third  party. 
Such  action  cannot  be  considered  as  an  abandonment  of  claim  under 
his  original  conveyance. 

Your  office  decision  is  attirmed. 


Warren  v.  Gibson. 

Motion  for  review  of  departmental  decision  of  September  26, 1899, 
29  L.  I),,  107,  denied  by  Secretary  Hitchcock,  December  4,  1899. 
2967— VOL  29 22 
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RAILROAD  RIGHT  OF  WAY-.VI>I>ITIONAL  STATION  GROUNDS. 

Missouri,  Kansas  and  Texas  Ry.  Co. 

Th«  necessity  for  additional  station  groands,  claimed  under  the  act  of  Jnly  25, 1866, 
must  bo  shown  before  a  plat  thereof  will  be  approved. 

The  acts  of  April  25,  1896,  and  March  2,  1899,  do  not  divest  or  impair  rights  thereto- 
fore acquired  under  previous  right-of-way  legislation,  but  place  limitations 
upon  the  extent  to  which  the  Secretary  of  the  Interior  may  thereafter  grant  or 
authorize  the  use  of  grounds,  for  station  and  other  purposes,  by  companies  oper- 
ating railroads  in  Indian  Territory,  and  regulate  the  procedure  whereby  such 
grant  or  authority  may  be  obtained. 

Secretary  Hitchcock  to  the  Commissioner  of  Indian  Affairs^  December  J, 
(W.  V.  D.)    ,  18i)9. 

The  Department  has  considered  the  cominimication  of  your  office, 
dated  September  9,  1899,  and  also  the  motion  enclosed  therein,  wherein 
the  Missouri,  Kansas  audTexas  Railway  Company  seek  .a  review  of 
departmental  ruling  of  July  13,  1899,  declining  to  approve  a  plat  of 
grounds  claimed  by  said  company  to  be  used  and  occupied  by  it  for 
reservoir  and  stock-yards  purposes,  adjacent  to  the  regular  station 
grounds  of  the  company,  at  Muscogee,  Creek  Nation. 

Without  now  specially  considering  the  reasons  given  in  the  decision 
of  July  13, 1899,  for  the  refusal  to  approve  the  plat  presented  by  said 
company,  the  Department  is-clearly  of  opinion  that  the  plat  should  not 
be  approved. 

The  acts  of  Congress  which  bear  upon  this  matter  are  those  of  July 
25,  1866  (14  Stat.,  236),  April  25, 1896  (29  Stat.,  109),  and  March  2, 1899 
(30  Stat.,  990).  This  railroad  secured  its  right  of  waj^  through  the 
Indian  Territory  under  the  act  of  July  25, 1866,  which  in  section  8 
provides : 

And  the  right  of  way  through  the  Indian  Territory  wherever  such  right  is  now 
reserved  or  may  hereafter  be  reserved  to  the  United  States  by  treaty  with  the  Indian 
tribes,  is  hereby  granted  to  said  company  to  the  Hame  extent  as  granted  by  the  sixth 
section  of  this  act  through  the  public  lands. 

The  extent  of  the  right  of  way  granted  by  the  sixth  section,  to  which 
reference  is  thus  made,  is  as  follows: 

Said  way  is  granted  to  said  railroad  to  the  extent  of  one  hundred  feet  in  width  on 
each  side  of  said  road  where  it  may  pass  through  the  public  domain;  also  all  neces- 
sary ground  for  station  buildings,  workshops,  depots,  machine-shops,  switches,  side- 
tracks, turn-tables,  and  water  stations. 

It  appears  that  under  this  act  the  company,  on  January  30,  1872, 
secured  departmental  approval  of  a  plat  showing  the  grounds  then 
desired  by  it  for  station  and  other  purposes  at  Muscogee,  said  grounds 
so  approved  to  it  being  four  hundred  feet  wide — two  hundred  feet  on 
each  side  of  the  center  of  the  track — and  2980  feet  long. 

The  act  of  April  25, 1896,  entitled  "An  act  to  grant  to  railroad  com- 
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panies  in  Indian  Territory  additional  powers  to  secare  depot  grounds,'' 
provides  in  section  one — 

That  auj  railroad  company  operating  a  railroad  in  the  Indian  Territory  may 
acquire  the  right  to  nse  snch  additional  ground  as  may  be  necessary  for  railway 
purposes  at  stations  now  existing,  or  for  the  establishment  of  new  stations  or  depots 
by  making  it  appear  to  the  Secretary  of  tlie  Interior  that  snch  additional  ground  is 
necessary  for  railway  purposes,  and  that  the  convenience  of  the  public  and  the  public 
interests  will  bo  promoted  thereby:  Provided,  That  the  lands  so  acquired  shall  be 
subject  to  all  the  conditions  and  limitations  as  to  use  as  are  the  lands  for  right  of 
way  and  station  purposes,  as  contained  in  the  original  acts,  respectively,  granting 
the  companies  rights  of  way  through  the  Indian  Territory. 

The  act  of  March  2, 1899,  grants  rights  of  way  for  railway,  telegraph 
and  telephone  lines  through  Indian  reservations  and  through  lands 
held  by  Indian  tribes  or  nations  in  the  Indian  Territory,  and  in  section 
two  provides : 

That  snch  right  of  way  shall  not  exceed  fifty  feet  in  width  on  each  side  of  the 
entire  line  of  the  road,  except  where  there  are  heavy  cuts  and  fills,  when  it  shall  not 
exceed  one  hundred  feet  in  widtli  on  each  side  of  the  road,  and  may  include  ground 
adjacent  thereto  for  station  buildings,  depots,  and  machine-shops,  side-tracks,  tarn- 
outs,  and  water-stations,  not  to  exceed  one  hundred  feet  in  width  by  a  length  of  two 
thousand  feet,  and  not  more  than  one  station  to  be  located  within  any  one  continu- 
ous length  of  ten  miles  of  road :  Provided,  That  this  section  shall  npply  to  all  rights 
of  way  heretofore  granted  to  railroads  in  the  Indian  Territory  where  no  provisions 
defining  the  width  of  the  rights  of  way  are  set  out  in  the  act  granting  the  same. 

The  company  claims  that  under  the  act  of  July  25,  1866,  it  was 
entitled  to  take  and  use  the  lands  in  question  for  reservoir  and  stock- 
yards purposes  under  the  provision  granting  ''all  necessary  ground  for 
station  buildings  ....  depots  ....  and  water-stations'';  that  under 
this  provision  it  did  enter  upon,  occupy  and  use  the  lands  in  question 
for  reservoir  and  stock-yards  purposes  and  thus  obtained  a  vested  right 
therein;  and  that  the  acts  of  April  2o,  1896,  and  March  2,  1899,  are 
without  application  to  the  right  of  way  granted  to  said  company  by' 
the  act  of  July  25, 1866.  The  present  application  and  plat  are  not 
presented  under  and  do  not  conform  to  the  act  of  July  26, 1896,  or  that 
of  March  2, 1899. 

The  ground  claimed  for  reservoir  purposes  is  15.6  acres  in  extent,  and 
adjoins  the  lands  heretofore  approved  for  station  and  other  purposes. 
It  is  stated  that  this  15.6  acres  in  its  entire  extent  is  actually  required 
by  the  company  for  a  reservoir  in  the  operation  of  its  railway,  and  that 
t  has  been  occupied  and  used  for  that  purpose  since  1874.  How  or 
iwhy  the  necessity  for  the  nse  of  this  ground  as  a  reservoir  arises  is 
not  stated,  but  upon  inquiry  among  the  officers  of  this  Department 
acquainted  with  the  location  of  the  reservoir  it  appears  that  it  is  a 
depression,  aided  by  an  embankment  upon  one  side,  in  which  water 
accumulates  by  reason  of  surface  drainage  so  as  to  constitute  a  large 
but  shallow  pool,  which  dries  up  at  some  seasons  of  the  year.  The 
pool  is  not  fenced  and  is  not  exclusively  used  by  the  railway  company, 
but  is  used  as  a  watering  place  by  animals  in  that  vicinity  and  as  a 
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place  from  which  the  railway  company  draws  water  for  its  engines. 
There  is  uo  showing  that  this  is  the  only  or  most  feasible  means  of 
obtaining  water  to  be  used  in  the  operation  of  the  railway.  It  is  at 
best  very  doubtful  whether  this  constitutes  a  "  water  station ''  within 
the  meaning  of  the  statute,  and  it  is  equally  doubtful  whether  any 
necessity  therefor  can  be  shown.  Since  the  company,  although  assert- 
ing a  use  and  occupation  of  the  land  for  a  period  of  twenty-live  years, 
did  not  present  any  plat  thereof  to  the  Department  for  approval  until 
the  present  year,  it  is  believed  that  their  present  application  for  the 
approval  thereof  is  not  entitled  to  favorable  consideration. 

The  grounds  claimed  to  be  used  for  stock-yards  are  4.4  acres  in  extent 
and  adjoin  the  grounds  heretofore  approved  for  station  and  other  pur- 
poses, and  it  is  said  that  it  <'  has  been  in  the  possession  of  such  railway 
company  for  several  years  and  has  been  used  by  said  company  for  that 
purpose  continuously  and  is  now  being  so  used."  When  the  stock- 
yards were  located — whether  before  or  after  the  act  of  April  25, 1896 — 
is  not  shown,  and  while  it  is  stated  that  the  ground  claimed  for  this 
purpose  in  its  entire  extent  is  actually  required,  the  facts  and  circum- 
stances from  which  the  necessity  arises  are  not  stated.  Without  consid- 
ering whether  stockyards  constitute  "station  buildings*' or  "depots'' 
within  the  meaning  of  the  statute,  it  does  not  a]>pcar  that  the  present 
application  therefor  is  well  grounded. 

W^hile  the  acts  of  189G  and  1899  do  not  divest  or  injuriously  affect 
any  vested  rights  theretofore  acquired  under  the  act  of  ItSGC,  they  do 
contain  limitations  upon  the  extent  to  which  the  Secretary  of  the  Inte- 
rior may  grant  or  authorize  the  use  of  grounds  for  station  and  other 
purposes  by  railroad  companies  operating  railroads  in  Indian  Territory, 
and  they  also  provide  the  method  and  procedure  whereby  such  grant 
or  authority  may  be  obtained.  The  showing  made  with  respect  to  the 
stock-yards  does  not  indicate  that  any  vested  right  therein  was  acquired 
by  this  company  prior  to  the  act  of  April  25, 1896,  and,  as  before  stated, 
the  present  application  and  plat  do  not  conform  to  either  the  act  of  1896 
or  that  of  1899. 

The  motion  for  review  is  accordingly  denied. 


OKLAHOMA  L.AXI>«'-imEER  COUNTY. 

Tina  G.  IIendkbson.  . 

V^here  a  boua  lide  occupant  of  Innds  in  Greer  county,  as  the  head  of  a  family,  haa 
taken  the  full  amount  of  land  to  which  bo  is  entitled  under  the  act  of  January 
18, 1897,  a  member  of  his  family,  over  the  age  of  twenty-one,  other  than  hnsbnud 
or  wife,  may  take,  under  said  act,  additional  or  *' excess"  lands,  not  to  exceed 
one  hundred  and  sixty  acres. 

If  the  head  of  the  family  fails  to  exercise  his  rights  within  the  time  accorded  him 
by  said  act,  any  duly  qualiHcd  memljcr  of  his  familj',  other  than  husband  or  wife, 
may  succeed  to  his  rights  for  three  months  longer,  with  the  limitation  that  such 
•  member  can  take  only  one  hundred  and  sixty  acres. 
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Acting  Secretary  Ryan  to  the  Commissioner  of  the  Qeneral  Land  Offiee^ 
(W.  V.  D.)  '  December  9^  1899.  (W.  A.  E.) 

March  21, 1898,  Tina  G.  Henderson  filed  application  to  make  home- 
stead entry  for  the  NB.  J  of  Sec.  17,  T.  3  N.,  E.  20  W.,  I.  M.,  Mangum, 
Oklahoma,  laud  district,  claiming  the  same  as  a  member  of  the  family 
of  a  bona  fide  occapant  entitled  to  a  preference  right  under  the  first 
section  of  the  act  of  January  18, 1897  (29  Stat,  41)0). 

This  application  was  rejected  by  the  local  ofiicers  for  the  reasons  that 
the  land  in  question  is  covered  by  the  homestead  entry  of  Herrald  A. 
Marchbanks,  made  January  26, 1898,  and  that  a  member  of  the  family 
of  a  preference  right  settler  who  has  exercised  his  right  is  not  entitled 
to  any  preference  right  of  entry. 

On  appeal  your  office,  by  letter  of  August  30,  1898,  affirmed  the 
action  of  the  local  officers,  whereupon  further  appeal  was  taken  to  the 
Department. 

Section  one  of  the  act  of  January  18, 1897,  reads,  in  part,  as  follows: 

That  every  person  qanlified  under  the  homestead  laws  of  the  United  States^  who, 
on  March  sixteenth,  eighteen  hundred  and  ninety-siXi  was  a  bona  fide  occupant  of 
land  within  the  territory  established  as  Greer  county,  Oklahoma,  shall  be  entitled 
to  coutinne  his  occupation  of  such  land  with  iuiprovements  thereon,  not  exceeding 
one  hundred  and  sixty  acres,  and  shall  be  allowed  six  months  preference  right  from 
the  passage  of  this  act  within  which  to  initiate  his  claim  thereto,  and  shall  be  enti- 
tled to  perfect  title  thereto  under  the  provisions  of  the  homestead  law,  upon  pay- 
ment of  land  office  fees  only,  at  the  expiration  of  five  years  from  the  date  of  entry, 
except  that  such  person  shall  receive  credit  for  all  time  during  which  he  or  those 
under  whom  he  claims  shall  have  continuously  occupied  the  same  prior  to  March 
sixteenth,  eighteen  hundred  and  ninety-six.  Every  such  person  shall  also  have  the 
right,  for  six  months  prior  to  all  other  persons,  to  purchase  at  one  dollar  an  acre,  in 
five  equal  annual  payment-s,  any  additional  land  of  which  he  was  in  actual  posses- 
sion on  March  sixteenth,  eighteen  hundred  and  ninety-six,  not  exceeding  one  hundred 
and  sixty  acres,  which,  prior  to  said  date,  shall  have  been  cultivated,  purchased,  or 
improved  by  him.  When  any  person  entitled  to  a  homestead  or  additional  laud,  as 
above  provided,  is  the  head  of  a  family,  and  though  still  living,  shall  not  take  such 
homestead,  or  additional  land,  within  six  months  from  the  passage  of  this  act,  any 
member  of  such  family  over  the  age  of  twenty-one  years,  other  than  husband  or 
wife,  shall  succeed  to  the  right  to  take  such  homestead  or  additional  land,  for  three 
months  longer,  and  any  such  member  of  the  family  shall  also  have  the  right  to  take, 
as  before  provided,  any  excess  of  additional  land  actually  cultivated  or  improved 
prior  to  March  sixteenth,  eighteen  hundred  and  ninety-six  above  the  amount  to 
which  such  head  of  the  family  is  entitled,  not  to  exceed  one  hundred  and  sixty  acres 
to  any  one  person  thus  taking  as  a  member  of  such  family. 

By  act  approved  June  23, 1897  (30  Stat.,  105),  the  time  for  the  exer- 
cise of  the  prefefence  right  of  entry  given  by  said  act  of  January  18, 
1897,  to  bona  fide  occupants  of  public  lands  in  Greer  county  was 
extended  to  January  1, 1898.  This  extension  necessarily  carried  with  it 
an  extension  of  the  time  within  which  a  member  of  the  family  of  such 
a  bona  fide  occupant  might  exercise  whatever  preference  right  he  or  she 
might  have,  as  such  member,  under  the  section  just  quoted  from  the 
act  of  January  18, 1897. 
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The  record  shows  that  James  A.  Henderson,  the  father  of  the  present 
applicant,  was,  on  March  16, 1896,  a  bona  fide  occapant  of  land  in  Greer 
coanty,  and  that  on  December  20, 1897,  he  exercised  his  rights  under 
the  act  of  January  18, 1897,  by  making  homestead  entry  for  the  NE.  ^ 
of  Sec.  21,  T.  3  N.,  R.  20  W.,  and  cash  entry  for  the  N  W.  J  of  the  same 
section. 

Tina  O.  Henderson  files  an  affidavit  showing  that  she  is  a  member 
of  the  family  of  said  James  A.  Henderson,  and  is  over  twenty-one 
years  of  age,  and  that  the  said  James  A.  Henderson  had,  prior  to 
March  16,  1890,  improved  and  cultivated  the  land  she  seeks  to  enter, 
in  excess  of  the  three  hundred  and  twenty  acres  to  which  he  was 
entitled. 

Where  a  bona  fide  occupant  of  lands  in  Greer  county  is  the  head  of  a 
family  and  has  taken  the  full  amount  of  land  to  which  he  is  entitled 
under  the, act  of  January  18,  1897,  has  a  member  of  his  family,  over 
the  age  of  twenty-one,  other  than  husband  or  wife,  any  right  to  take 
additional  or  excess  lands  under  that  act.  This  is  the  question  pre- 
sented by  the  present  case. 

An  examination  of  the  condition  of  affairs  existing  in  Greer  county 
at  the  date  of  the  passage  of  the  act  may  throw  some  light  on  the 
matter  and  aid  in  the  solution  of  the  question. 

Prior  to  March  16, 1896,  Greer  county  was  generally  supposed  to  be 
a  part  of  the  State  of  Texas.  The  laws  of  Texas  were  administered 
there  and  parties  claiming  portions  of  the  public  lands  looked  to  the 
State  for  title.  For  several  years  prior  to  March  16, 1896,  the  public 
lands  in  Greer  county  were  in  a  state  of  reservation,  pending  further 
legislation  and  executive  action,  but  under  the  general  laws  of  the  State 
applicable  to  these  lands  the  amount  of  land  that  one  person  could 
reasonably  expect  to  acquire  from  the  State  when  the  reservation  was 
removed  was  one  full  section,  or,  if  the  land  was  purely  grazing  laud 
without  any  permanent  water  supply  thereon,  four  sections.  A  large 
majority  of  the  bona  fide  occupants  of  lands  in  Greer  county,  with 
whose  relief  the  first  section  of  the  act  of  January  18, 1897,  is  concerned, 
had  taken  up  and  wore  claiming  a  section  of  land  each  and  in  many 
instances  improvements  had  been  made  on  all  or  the  greater  part  of  the 
section.  It  is  to  be  presumed  that  Congress  knew  of  this  condition  of 
affairs  at  the  date  of  the  passage  of  the  act  of  January  18, 1897.  With 
that  knowledge  before  it.  Congress,  in  the  first  section  of  the  act  in 
question,  limited  the  right  of  tliGBQ  bona  fide  occupants  to  three  hun- 
dred and  twenty  acres  each,  thus,  in  many  cases,  depriving  the  bona 
fide  occupant  himself  of  a  portion  of  his  improvements.  Then  arose 
the  question  as  to  what  should  be  done  with  the  land  so  excluded  which 
bad  been  improved  or  cultivated  by  the  bona  fide  occupant  in  excess  of 
the  amount  to  which  he  was  entitled  under  said  act.  Was  it  to  be 
thrown  oi)en  to  entry  by  the  first  qualified  applicant! 

Tlie  view  taken  by  the  Department  is  that  Congress  miide  i)rovi8ion 
for  such  cases  in  the  latter  part  of  the  section  above  quoted  by  giving 
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to  any  qaalified  member  of  the  family  of  such  bona  fide  occapant,  other 
than  hnsband  or  vrife,  an  additional  preference  right  for  three  months 
longer  in  which  to  take  this  excess  land,  limiting,  however,  the  amount 
which  any  one  member  of  the  family  could  take  to  one  hundred  and 
sixty  acres.  The  additional  preference  right  given  to  a  qualified  mem- 
ber of  the  family  of  a  bonafid^  occupant  is  thus  a  separate  and  distinct 
grant.  It  cannot  be  exercised  until  after  the  expiration  of  the  time 
accorded  the  bona  fide  occupant  himself  in  which  to  make  his  selection 
nor  is  it  operative  if  there  is  no  qualified  member  of  the  family  of  such 
bona  fide  occupant,  other  than  husband  or  wife,  to  exercise  the  right,  or 
there  is  no  excess  of  additional  land  actually  cultivated  or  improved  by 
the  bona  fi.de  OGGnpant  prior  to  March  16, 1896,  above  the  amount  which 
the  bona  fid^  occupant  himself  has  taken,  but  it  is  not  dependent  upon 
the  question  as  to  whether  or  not  the  head  of  the  family  has  taken  the 
amount  to  which  he  is  entitled. 

Where,  as  in  the  present  case,  the  head  of  the  faniily  has  exercised 
his  rights,  the  question  arises  as  to  whether  there  is  any  excess  of  addi- 
tional land  actually  cultivated  or  improved  by  the  bona  fide  occupant 
prior  to  March  16, 1896,  above  the  amount  which  the  head  of  the  family 
has  taken.  If  there  is  any  such  excess  land,  then  any  qualified  member 
of  the  family,  other  than  husband  or  wife,  has  three  months  from  the 
expiration  of  the  time  accorded  the  bona  fide  occupant  himself,  in  which 
to  take  sach  excess  land,  not  exceeding  one  hundred  and  sixty  acres  to 
any  one  person  thus  taking  as  a  member  of  such  family. 

Where  the  head  of  the  family  fails  to  exercise  his  rights  within  the 
time  accorded  him,  any  duly  qualified  member  of  his  family,  other  than 
husband  or  wife,  may  succeed  to  his  rights  for  three  months  longer,  with 
the  limitation,  however,  that  such  member  can  take  only  one  hundred 
and  sixty  acres,  instead  of  the  three  hundred  and  twenty  acres  to 
which  the  head  of  the  family  might  have  been  entitled.  In  such  a  case 
there  is  no  question  of  excess  laud,  so  far  as  this  particular  member, 
who  succeeds  to  the  rights  of  the  head  of  the  family,  is  concerned,  but, 
if  there  be  any  other  duly  qualified  members  of  the  family,  the  ques- 
tion arises  as  to  whether  there  is  any  excess  of  additional  land  actually 
cultivated  or  improved  by  the  bona  fide  occupant  prior  to  March  16, 
1896,  above  the  amount  which  the  representative  member  of  the  family 
has  taken.  If  there  be  any  such  excess  land,  then  any  duly  qualified 
member  or  members  of  the  family  may  take  this  excess  land,  not 
exceeding  one  hundred  and  sixty  acres  to  any  one  such  member. 

Miss  Henderson's  homestead  application  was  filed  within  three 
months  from  the  first  of  January,  1898,  and  on  the  showing  made  by 
her  she  is  entitled  to  make  entry  for  the  land  applied  for. 

Your  office  decision  rejecting  her  application  is  accordingly  reversed, 
and  yon  are  directed  to  notify  the  local  officers  to*  call  upon  Berrald 
A.  Marchbanks  to  show  cause  why  his  entry  should  not  be  canceled 
and  the  application  of  Miss  Henderson  allowed. 
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WAGON  ROAD  GRANT— RIGHT  OF  SELECTION-ACT  OF  JULY  5,  1806. 

Willamette  Valley  and  Cascade  jMountain  Wagon  Road  Co. 

Withiu  the  prescribed  limits  on  each  side  of  tho  road,  as  constructed  ander  the  wagon- 
road  grant  of  July  5,  1866,  tho  company  has  the  unqualified  right  of  selection 
from  any  of  the  sections  desiguatcd  by  odd  numbers,  save  tuch  as  had  been 
reserved  to  the  United  States  before  the  passage  of  the  granting  act;  and  such 
right  of  selection  is  in  no  wise  determined  or  terminated  by  the  subsequent  incla- 
sion  of  said  lands  within  the  limits  of  a  forest  reservation  established  by  execn- 
live  order, 

Actiiiff  Secretary  Ryan  io  the  ComminHioner  of  the  Oeneral  Land  Office^ 
( W.  V.  D.)  "  December  9,  1S99.  (F.  W.  C.) 

The  Willamette  Valley  and  Cascade  Mountain  Wagon  Boad  Com- 
pany has  appealed  from  the  decision  of  your  office  dated  September  7, 
1898,  wherein  certain  selections  made  by  said  company  under  the  grant 
made  by  the  act  of  July  5,  1866  (14  Stat.,  89),  are  held  for  cancellation 
because  the  lands  had  been,  prior  to  the  presentation  of  the  selection 
lists  at  the  local  land  office,  included  in  the  Cascade  forest  reservation 
established  by  executive  order  of  September  28,  1893,  under  section  24 
of  the  act  approved  March  3, 1891  (26  Stat.,  1095). 

The  question  being  an  important  one,  oral  argument  was  i)ermitted, 
and  the  matter  has  also  been  presented  by  brief. 

As  authority  for  the  decision  of  your  office,  reference  is  made  to  the 
decisions  of  this  Department  in  the  following  cases:  Northern  Pacific 
R,  R.  Co.  V.  Martin  (0  L.  D.,  657),  and  ex  parte  Northern  Pacific  R.  R. 
Co.  (20  L.  D.,  332,  and  26  L.  D.,  422).  These  decisions  treated  only 
upon  the  effect  of  the  withdrawal  made  by  the  sixth  section  of  the 
Northern  Pacific  granting  act  of  July  2,  1864  (13  Stat.,  356),  upon  the 
filing  of  the  map  of  general  route  of  said  railroad  as  required  by  said 
section.  Said  granting  act  also  provided  for  the  filing  of  a  map  of 
definite  location,  which  was  to  identify  the  lamls  grants,  and  upon 
the  filing  of  this  map  the  grant  attached  to  the  odd-numbered  sections 
within  *he  prescribed  limits  of  the  grant  to  which — 

the  United  States  have  full  title,  not  reserved,  sold,  granted,  or  otherwise  appropri- 
ated, and  free  from  preemption,  or  other  claims  or  rights,  at  the  time  the  line  of  said 
road  is  definitely  fixed,  and  a  plat  thereof  filed  in  the  office  of  the  CommissioDer  of 
the  General  Land  Office. 

The  decisions  so  cited  by  your  office  held  that  the  legislative  with- 
drawal following  the  designation  of  the  general  route  of  said  road,  did 
not  debar,  within  its  limits,  the  Executive  from  the  exercise  of  his  ordi- 
nary authority  in  the  matter  of  establishing  military  or  Indian  reserva- 
tions, and  that  lands  so  reserved  at  the  time  of  the  filing  of  the  map  of 
definite  location  are  excepted  from  the  operation  of  the  Northern  Pacific 
grant.  The  filing  of  the  map  of  general  route  did  not  fix  any  rights  in 
the  railroad  company,  it  merely  prevented  others  from  acquiring  title  to 
the  lands  along  such  general  rout^e  in  advance  of  the  ascertainment  hy 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  345 

the  definite  location  of  the  road,  of  the  lauds  which  would  pass  to  the 
company  under  tbe  grant.  The  Northern  Pacific  grant  also  made  pro- 
vision for  indemnifying  the  company  for  the  lands  sold,  reserved,  or 
otherwise  disposed  of  prior  to  tbe  definite  location  of  the  road,  by  per- 
mitting selections  to  be  made  of  lands  in  amounts  equal  to  those  so  sold, 
reserved  or  disposed  of,  from  a  secondary  or  indemnity  belt  of  lands 
adjoining  tbe  granted  lands.  Tbe  difference  between  tbe  lauds  within 
tbe  primary  limits  and  those  within  tbis  secondary  or  indemnity  belt, 
has  been  so  often  defined  by  the  courts  tbat  it  is  deemed  unnecessary 
to  enlarge  thereon  at  tbis  time,  a  mere  reference  to  some  of  tbe  cases 
being  deemed  sufficient:  Ryan  r.  R.  R.  Co.  (90  U,  S.,  382);  Grinnell  v. 
R.  R.  Co.  (103  U.  S.,  730);  Cedar  Rapids,  etc.  R.  R.  v.  Herring  (110  U. 
S.,  27);  St.  Paul  and  Sioux  City  R.  R.  Co.  v,  Winona  and  St.  Peter  R. 
R.  Co.  (112  U.  S.,  720);  Kansas  Pacific  R.  R.  Co.  v.  Atchison,  Topeka 
and  Santa  Fe  Ry.  Co.  (112  U.  S.,  414);  Wisconsin  Central  R.  R.  Co.  v. 
Price  Co.  (113  U.  S.,  496).  By  these  decisions  it  is  established  tbat  the 
indemnity  grant  is  a  contingent  grant,  and  tbat  no  title  passes  until 
selection  is  made  in  the  manner  prescribed.  Neither  tbe  decisions  as 
to  the  effect  of  tbe  withdrawal  upon  the  designation  of  tbe  general 
route,  nor  those  bearing  upon  tbe  question  as  to  the  rights  of  the  grantee 
claimant  within  tbe  secondary  or  indemnity  belt,  are  controlling  upon 
tbe  question  as  to  tbe  rights  of  appellant  under  tbe  act  of  July  5, 1806, 
for  no  provision  is  made  by  said  act  either  for  tbe  filing  of  a  map  of 
general  route  or  for  tbe  establishment  of  an  indemnity  belt. 

The  grant  made  by  the  act  of  July  5, 186(5,  supra,  under  which  appellants 
claim  is  sui  generis.  The  language  of  the  granting  clause  is  <<  that  there 
be  and  hereby  is  granted  to  the  State  of  Oregon."  This  language, 
where  not  accompanied  by  words  indicating  an  intention  to  the  con- 
trary, has  been  uniformly  held  to  pass  a  present  title.  It  is  necessary, 
however,  to  identify  the  lands  granted.  Generally,  they  are  identified 
or  fixed  by  the  filing  of  a  map,  upon  which  is  delineated  the  line  of 
location,  and  by  the  public  surveys  which  distinguish  the  odd-num- 
bered from  the  even-numbered  sections  and  establish  the  boundaries 
thereof.  This  act  makes  no  provision  for  the  filing  of  such  a  map,  the 
mode  of  identification  being  by  selection  from  alternate  sections  desig- 
nated by  odd-numbers  within  six  miles  of  the  road.  The  six  mile  limits 
are  fixed  by  the  construction  of  the  road.  The  only  limitation  upon  the 
grant  is — 

That  any  and  all  lands  heretofore  reserved  to  the  United  States  by  act  of  Congress 
or  other  competent  anthority  he,  and  the  Hame  are,  reserved  from  the  operation  of 
this  act,  except  so  far  ns  it  may  be  necessary  to  locate  the  ronte  of  s:iid  road  throngh 
the  same,  in  which  case  tlie  right  of  way  is  granted  snbject  to  the  approval  of  the 
United  States. 

In  the  case  of  tbe  United  States  v,  Willamette  Valley  and  Cascade 
Mt.  Wagon  Road  Co.  (55  Fed.  Rep.,  711),  the  circuit  court  of  appeals 
for  the  ninth  circuit,  in  construing  tbis  grant,  held  it  to  be  a  grant  in 
praenenti,  notwithst<inding  the  lands  were  by  tbe  terms  of  tbe  grant,  to 
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be  selected.  This  grant  is  uot  like  an  iudeuiuity  grant,  ooiitiugeut  upon 
the  happening  of  an  event  before  which  no  grant  can  be  aaid  to  exist, 
bnt,  upon  the  identification  of  the  lands  by  a  selection,  the  title  thereto 
relates  back  as  of  the  date  of  the  act  making  the  grant. 

How^  far  is  this  right  of  selectiou  controlled  by  the  Secretary  of  the 
Interior  f  In  the  case  of  Willamette  Valley  and  Cascade  Mt.  Wagon 
Boad  Go.  V.  Bruner  (on  review,  26  L.  D.,  356),  this  matter  was  carefolly 
and  thoroughly  considered  and  therein  it  was  held  that — 

The  right  of  selection  conferred  by  the  granting  act  can  uot  be  restricted  or 
limited  by  the  Secretary  of  the  Interior.  It  is  his  daty  to  supervise  the  admioistra- 
tion  of  this  grant  but  his  authority  does  not  permit  him  to  revise  or  limit  the  laws 
of  Congress.  He  is  as  much  bound  by  the  provisions  of  the  granting  act  as  is  either 
of  the  claimants  in  this  case.  It  is  the  dut}^  of  the  Secretary  to  see  that  the  selec- 
tions made  in  satisfaction  of  the  grant  are  confined  to  lands  described  in  the  grant- 
ing act,  which,  according  to  its  language,  are— '^alternate  sections  of  public  lands 
designated  by  odd  numbers,  three  sections  per  mile,  to  be  selected  within  six  miles 
of  said  road/'  excluding  "  any  and  all  lands  heretofore  reserved  to  the  United  States 
by  act  of  Congress  or  other  competent  authority ; "  but  as  between  different  section.^ 
equally  subject  to  selection  under  the  granting  act  and  the  order  of  withdrawal,  the 
Secretary  of  the  Interior  can  not  say  which  shall  be  selected  or  which  shall  not  be 
selected,  for  in  doing  this  he  would  be  denying  the  right  of  the  State,  or  its  grantee, 
to  make  the  selection.  The  supervisory  authority  of  the  Secretary  is  not  unlimited 
and  can  not  be  exercised  arbitrarily  for  the  purpose  of  conferring  rights  upon  one 
person  to  the  detriment  of  the  acknowledged  rights  of  others.  Cornelius  v.  Kessel 
(128  U.  8.,  456). 

It  follows  that  within  the  prescribed  limits  on  each  side  of  the  road, 
as  constructed,  the  wagon-road  company  has  the  unqualified  right  of 
selection  from  any  of  the  lands  designated  by  odd  numbers,  save  such 
as  had  been  reserved  to  the  United  States  before  the  passage  of  the  act 
making  the  grant.  It  is  doubtful  whether  any  lands  so  situated  could 
have  been  disposed  of  after  the  passage  of  the  act  making  the  grant, 
except  subject  to  the  right  of  selection  in  the  wagon-road  company. 
Surely,  after  the  limits  were  fixed  by  the  construction  of  the  road,  the 
lands  from  which  the  grant  was  to  be  satisfied  were  not  of  the  class 
generally  known  as  "i)ublic  lands."  They  were  encumbered  by  this 
right  of  selection  which  when  exercised  would  complete  the  identifica- 
tion of  the  laud  to  which  a  present  title  passed  at  the  date  of  the 
granting  act. 

By  the  construction  of  the  road  all  right  of  forfeiture  was  at  an  end, 
and  it  may  be  questioned  whether  thereafter  and  prior  to  the  satisfac- 
tion of  the  grant,  Congress  could  have  made  other  disposition  of  the 
sections  from  which  selectiou  was  to  be  made.  However,  the  act  under 
which  the  forest  reserve  in  question  was  established,  manifests  no  pur- 
pose to  limit  or  restrict  the  grant.  It  merely  authorizes  the  President 
to  set  apart  and  reserve  ''public  land"  wholly  or  in  part  covered  with 
timber  or  undergrowth.  In  the  case  of  Bardon  v.  Northern  Pacific 
E.  R.  Co.  (145  U.  S.,  535),  the  supreme  court  defines  public  lands  as 
lands  *'  open  to  sale  or  other  disposition  under  general  laws." 

In  addition  to  the  fact  that  the  construction  of  the  road  fixed  the 
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character  of  these  lauds  as  withiu  the  limits  from  which  the  grant  was 
to  be  satisfied,  your  office,  following  the  construction  of  the  road,  defined 
the  limits  of  the  grant  upon  maps  or  diagrams,  copies  of  which  were 
famished  to  the  local  officers,  with  directions  that  all  the  odd-numbered 
sections  therein  be  withheld  from  other  disposition  to  await  selection 
by  the  company  of  the  lands  granted. 

Although  empowered  under  the  act  to  make  the  selection  of  the 
granted  lands,  partially  identified  by  the  construction  of  tlie  road,  it 
was  necessary  that  the  particular  land  be  further  identified  as  part  of 
an  odd-numbered\ section  by  the  government  survey,  before  this  right 
of  selection  could  be  exercised. 

The  progress  of  the  public  surveys  within  the  limits  of  this  grant 
was  very  slow,  and  it  was  not  until  after  the  passage  of  the  act  of 
August  20,  1894  (28  Stat.,  423),  that  the  company  was  authorized  to 
make  deposit  of  sufficient  sum  and  secure  the  survey  of  any  lauds 
within  the  limits  of  its  grant  upon  which  it  desired  to  exercise  its 
right  of  selection.  Iti  the  Hagan  case  (20  L.  D.,  250),  the  company 
was  require^  to  secure,  before  November  1, 1895,  a  survey  of  the  land 
desired  to  be  selected  and  to  complete  its  selections  within  ninety  days 
thereafter,  when  it  was  stated  that  the  executive  withdrawal  would  be 
revoked.  May  22,  1895,  the  company  made  application  for  the  survey 
of  the  townships  in  which  the  lands  in  question  lie,  and  your  office, 
with  full  knowledge  that  these  townships  were  within  the  limits  of  the 
Cascade  forest  reservation,  established  as  aforesaid  September  28, 1893, 
accepted  the  required  deposit  and  granted  the  application  for  the  sur- 
vey, which  was  accordingly  made.  The  selections  in  question  followed, 
and  in  the  decision  in  the  case  of  Wagon-road  company  v,  Bruner  (on 
review),  before  referred  to,  the  executive  withdrawal  was  ordered 
revoked,  and  the  lands  not  included  in  pending  selections  opened  to 
entry  with  the  assent  of  the  company.  The  -supposition  that  its  pre- 
vious selections  would  be  recognized  undoubtedly  influenced  the  com- 
pany in.  interposing  no  objection  to  the  revocation  of  the  withdrawal. 

From  a  consideration  of  the  entire  matter,  it  must  be  held  that  the 
right  of  selection  under  the  grant  of  July  5, 186G,  from  the  odd-num- 
bered sections  within  the  prescribed  limits  of  the  grant  was  in  nowise 
determined  or  terminated  by  the  inclusion  of  such  lands  within  the 
limits  of  the  Cascade  forest  reservation,  and  the  decision  of  your  office 
is  accordingly  reversed. 


SALE  OF  rnoLATED  tracts-i)isc:retioxary  authority. 

Charles  S.  Stevens. 

The  law  with  respect  to  the  sale  of  isolated  tracts  does  not  require  that  the  Commis- 

'  sioner  shall  order  such  lands  to  be  sold^  but  clothes  him  with  discretion  to  place 

them  npon  the  market  when  in  his  judgment  it  would  be  proper  so  to  do;  and 

the  refusal  of  the  Commissioner  to  make  such  an  order  will  not  be  disturbed, 

where  do  abuse  of  his  discretion  appears. 
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Acting  Secretary  Ryan  to  the  Coinmutsioner  of  the  Oeneral  Land  Office^ 
(W.  V.  D.)  December  9, 1899.  (A.  S.  T.) 

On  October  26.  1898,  Charles  S.  Stevens  filed  bis  petition  praying 
tbat  tbe  NW.  J  of  tbe  NW.  i  of  Sec.  36,  T.  50  N.,  R.  5  W.,  4th  p.  m., 
Ashland,  Wisconsin,  land  district,  be  ordered  into  market  under  the 
provisions  of  section  2455  of  the  Kevised  Statutes,  as  amended  by  the 
act  of  February  26, 1895  (28  Stat.,  687). 

Said  petition  is  duly  sworn  to  and  corroborated  by  the  affidavit  of 
two  other  persons,  and  states  that  said  land — 

is  and  for  more  than  three  years  has  been  an  isolated  tract  of  public  land. 

That  said  land  is  not  of  safficient  value  to  warrant  its  entry  under  the  timber  and 
stone  act  of  June  3, 1878  and  August  4,  1892,  but  is  worth  the  minimum  price  for 
which  lands  may  be  sold  under  section  2455,  R.  S. 

On  November  29, 1898,  your  office  rejected  said  application  and  on 
January  6,1899,  Stevens  filed  his  motion  for  a  review  of  your  said  deci- 
sion of  November  29,  1898,  accompanied  by  his  affidavit  wherein  he 
alleges  that — 

he  is  the  applicant  above  named;  that  ihe  land  described  in  his  said  application  is 
not  of  safficient  value  or  snitable  to  be  entered  under  the  liomestead  law;  that  it  is 
not  of  sufficient  value  to  warrant  a  person  payinj^  two  dollars  and  a  half  an  acre 
therefore  and  entering  under  the  timber  and  stone  act  of  June  3,  1878  as  amended; 
that  the  land  is  worth  and  that  he  would  bid  and  pay  therefor  one  dollar  and  a 
quarter  an  acre  if  it  were  offered  ut  public  auction;  that  the  lands  «idjoiniug  on  the 
nortb  and  west  that  is,  sections  25  and  35  of  said  township,  have  been  cut  and  that 
tbe  timber  to  the  south  in  being  cut  this  winter;  that  it  is  extremely  probable  that 
the  forest  fires  which  annually  run  through  the  choppings  or  slashings  where  logging 
operations  have  been  carried  on  in  this  country  will  run  over  and  kill  the  timber  on 
the  land  described  in  his  application  during  the  coming  summer;  that  unless  said 
timber  is  removed  during  the  first  part  of  this  year,  it  is  probable  that  tbe  same  will 
be  killed  by  fire  and  rendered  totally  valueless;  that  unless  said  tract  is  offered  at 
public  auction  under  his  application,  in  his  opinion  the  timber  which  constitutes  its 
almost  exclusive  value,  will  be  destroyed  and  that  no  revenue  will  be  derived  from 
this  tract  by  the  government  or  by  any  individual  but  that  the  land  will  remain  for 
an  indefiuite  period  public  lands  unsought  by  any  one;  that  for  reasons  and  facts 
above  stated  the  ax)plicant  urges  that  his  petition  be  granted. 

On  February  3, 1899,  a  decision  was  rendered  by  your  office  denying 
said  motion  for  review  and  adhering  to  said  former  decision,  and  from 
that  decision  Stevens  has  appealed  to  this  Department. 

By  section  2456  of  the  Revised  Statutes,  it  is  provided  that — 

It  may  be  lawful  for  the  Commissioner  of  the  General  Land  Office  to  order  into 
market,  after  due  notice,  without  the  formality  and  expense  of  a  proclamation  of 
the  President,  all  lands  of  the  second  class,  though  heretofore  unproclaimed  and 
unoffered,  and  snch  other  isolated  or  disconnected  tracts  or  parcels  of  nnoffered 
lands  which,  in  his  judgment,  it  would  be  pro]>cr  to  expose  to  sale  in  like  manner. 
But  public  notice  of  at  least  thirty  days  shall  be  given  by  the  land-officers  of  tbe 
district  in  which  such  lauds  may  be  situated,  pursuant  to  the  directions  of  the 
ComniisHioner. 

By  the  act  of  Congress  approved  February  26,  1895  (28  Stat.,  687), 
amending  said  section,  it  is  provided  that — 

It  shall  be  lawful  for  the  Commissioner  of  the  General  Land  Office  to  order  into 
mnrket  and  sell  for  not  less  than  one  dollar  nnd  twenty-five  cents  per  acre  any  iso- 
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lated  or  disoonnectod  tract  or  parcel  of  the  public  domain  less  than  one  qaarter  sec- 
tion which  in  his  judgment  it  would  he  proper  to  expose  to  sale  after  at  least  thirty 
days'  notice  by  the  laud  officers  of  the  district  in  which  such  lands  may  be  situate: 
Provided,  That  lands  shall  not  become  so  isolated  or  disconnected  until  the  same 
have  been  subject  to  homestead  entry  for  a  period  of  three  years  after  the  sarround- 
infi^land  has  been  entered,  filed  upon,  or  sold  by  the  Government:  Provided,  That 
not  more  than  one  hundred  and  sixty  acres  shall  be  sold  to  any  one  person. 

The  law  does  not  require  that  the  CommissioDer  shall  order  such  lands 
to  be  sold,  but  clothes  him  with  discretion  to  order  them  upon  the  market 
when  *'iu  his  judgment"  it  would  be  proper  to  do  so.  In  the  case  at 
bar,  the  judgment  of  the  Commissioner  seems  to  be  that  the  land 
should  not  be  ordered  upon  the  market  and  therefore  it  is  not  in  the 
category  described  by  the  statutes. 

The  petition  and  affidavit  of  the  applicant  states  that  the  land  is  dis- 
connected and  isolated  public  land,  and  that  the  surrounding  lands 
hate  been  entered  or  tiled  upon  more  than  three  years  so  that,  assum- 
ing this  to  be  true,  only  one  thing  seems  necessary  to  bring  it  to  sale 
under  the  statute,  viz.,  the  judgment  of  the  Commissioner  that  it  would 
be  proper  to  put  it  upon  the  market  at  one  dollar  and  twenty-five  cents 
per  acre. 

Stevens  appears  to  be  very  anxious  to  purchase  the  land  at  that 
price,  and  although  he  expresses  the  fear  that  the  government  may  be 
deprived  of  the  revenue  that  would  arise  from  a  sale  of  the  land  at  one 
dollar  and  twenty-five  cents  per  acre;  his  manifest  anxiety  to  purchase 
the  laud  at  that  price  has  probably  impressed  the  Commissioner  with 
the  belief  that  the  land  is  worth  more,  and  that  it  is  Stevens's  anxiety 
with  reference  to  his  own  rather  than  the  government's  revenues  that 
impels  him  to  so  persistently  urge  that  this  land  be  put  upon  the  inarket. 

There  seems  to  have  been  no  abuse  of  the  discretion  conferred  by  the 
law  upon  the  Commissioner,  and  your  said  decision  is  affirmed. 


XIMBEK    CUTTING— MINERAL.    L.AND8. 

Instructions. 

The  act  of  June  3, 1878, 20  Stat.,  88,  with  respect  to  timber  cutting  on  mineral  lands, 
npplies  to  tbe  States  of  Colorado,  Nevada,  Montana,  Idaho,  Wyoming,  North 
Dakota,  Sonth  Dakota,  and  Utah,  the  Territories  of  New  Mexico  and  Arizonii, 
and  all  other  mineral  districts  of  the  United  States. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  December  li,  1899.  (W.  C.  P.) 

The  Department  lias  again  considered  the  circular  of  instructions  of 
March  18, 1897,  in  relation  to  the  cutting  of  timber  on  mineral  lands, 
and  also  your  recommendation  as  to  changes  to  be  made  therein. 

The  change  suggested  relates  alone  to  the  territory  to  be.  affected  by 
the  act  of  June  3,  1878  (20  Stat.,  88). 
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The  circular  approved  Marcli  18, 1897,  but  never  promulgated,  pro- 
vides upou  this  point  as  follows: 

Tlie  act  applies  to  the  State  of  Colorado,  Nevada,  Montana,  Idaho,  Wyoming,  North 
Dakota,  Soath  Dakota  and  Utah,  and  the  Territories  of  New  Mexico  and  Arizona,  and 
all  other  mineral  didtricts  of  the  United  States. 

You  proi)ose  to  substitute  for  this  paragraph  the  following: 

The  operation  of  the  act  does  not  extend  beyond  the  states  and  territories  specifi- 
cally named  therein,  viz :  the  states  of  Colorado,  Nevada,  Montana,  Idaho,  Wyoming, 
North  Dakota,  South  Dakota,  and  ITtah,  and  the  territories  of  New  Mexico  and  Arizona, 
since  the  phrase  ''  other  mineral  districts  of  the  United  States,''  nsed  in  the  act,  hav- 
ing no  definite  signification,  is  incapable  of  local  application,  and,  consequently, 
fails  to  have  any  efi'ect  for  want  of  certainty. 

In  regard  to  this  change,  and  referring  to  the  construction  given  by 
the  former  circular,  you  say : 

While  the  wording  of  the  act  is,  doubtless,  sosceptiblo  of  this  construction,  the 
result  of  expanding  the  operation  of  the  act  beyond  the  states  and  territories  spe- 
cifically named  therein  on  the  strength  of  so  vague  and  altogether  nndefined  phrase 
as  ''mineral  districts,''  will  be  to  render  it  praeticaUg  imponaible  to  adminUter  the  law 
in  those  states  and  territories  in  which  it  becomes  operative  under  this  term,  since 
it  will  be  impossible  to  distinguish  as  to  which  lands  in  such  states  and  territories 
are  to  be  recognized  as  constituting  ^'mineral  districts."  In  the  opinion  of  this 
office,  this  phrase  is  incapable  of  definite  lo(^l  application. 

To  adopt  your  recommendation  would  be  to  say  that  the  words  <<and 
all  other  mineral  districts  of  the  United  States^'  are  surplusage  and  of 
no  effect.  Such  action  would  be  obnoxious  to  the  well-settled  rules  of 
construction,  which  require  that  effect  shall  be  given  to  every  word  of 
a  statute,  if  i)ossible.  As  said  by  yon,  the  words  in  question  are  sus- 
ceptible of  the  construction  given  them  in  the  former  circular. 

Furthermore,  the  fact  that  difficulty  may  be  met  with  in  practically 
administering  a  law  is  not  usually  safe  ground  for  ignoring  a  provision 
thereof. 

The  second  section  of  said  act  indicates  that  effect  was  intended  to 
be  given  said  phrase,  and  at  the  same  time  points  out  with  some  degree 
of  clearness,  that  all  mineral  lands  are  to  be  considered  as  within  the 
purview  of  said  act.    Said  section  contains  the  following: 

That  it  shall  be  the  duty  of  the  register  and  receiver  of  any  local  land  office  in 
whose  district  any  mineral  land  may  be  situated  to  ascertain  ft'om  time  to  time 
whether  any  timber  is  being  cut  or  used  upon  any  such  lands,  except  for  the  purposes 
authorized  by  this  act,  within  their  respective  districts. 

Accepting  this  provision  as  explaining  and  defining  the  term,  '^other 
mineral  districts,^  it  materially  lessens  if  it  does  not  entirely  obviate 
the  difficulties  referred  to  in  your  letter. 

I  agree  with  you  that  it  is  not  necessary  to  include  in  this  circular  a 
reference  to  the  act  of  March  3,  1891  (26  Stat.,  1093),  providing  for  per- 
mits to  cut  timber  on  the  public  timber  lands  in  certain  States.  That 
act  has  a  well-defined  purpose  and  scope  of  its  own,  and  it  was  not 
intended  by  this  circular  to  affect  its  operation  therein. 

It  does  not  seem  necessary  to  go  into  a  fuller  diBCUSsion  of  the  qnes- 
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tions  iuvolvod,  as  they  were  all  qaite  fully  goue  into  by  my  predecessor, 
when  first  submitted  (24  L.  D.,  167). 

I  concur  in  the  conclusion  then  reached,  and  am  of  opinion  that  the 
circular  approved  March  18, 1897,  is  correct.  You  will,  therefore,  make 
such  modifications,  as  to  the  date  when  it  shall  take  efiect^  as  may  be 
necessary  to  give  due  notice  thereof,  and  as  so  modified  it  will  be 
approved  preparatory  to  its  promulgation. 


PRACT'K^K-MOTION  TO  DISMISS. 

Bar  v.  Aldeicii. 

A  motion  to  dismiss  a  contest  for  the  'want  of  a  sufficient  charge,  in  a  case  where  the 
evidence  is  taken  before  a  commissioner,  is  in  due  time,  if  made  before  the  local 
office  on  the  day  set  for  tho  hearing. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office, 
(  W.  V.  D.)  necember  14, 1H99.  (A.  9.  T.) 

On  August  2,  1889,  Alfred  A,  Aldrich  made  timber-culture  entry 
No.  6852  for  the  E.  J  of  the  NB.  J  and  the  N.  J  of  the  SE.  \  of  Sec.  28, 
T.  122,  E.  74,  Aberdeen,  South  Dakota. 

On  December  22, 1897,  Jacob  Bar  tiled  an  affidavit  of  contest  against 
said  entry,  alleging  that  the  defendant — 

has  failed  to  plant  tree  seeds,  trees,  or  cuttings  on  five  acrew,  ten  acres  or  any  part 
thereof  or  cause  the  same  to  be  doue  during  the  5th,  6th,  7th  and  8th  years  after 
entry  to  date,  and  that  said  failure  still  exists.  « 

Notice  wan  issued  and  served  and  the  testimouy  was  ordered  to  be 
taken  before  a  notary  public,  and  on  the  day  set  for  taking  the  testi- 
mony both  i)arties  ap})eared  with  their  attorneys  and  offered  testimony. 

On  the  day  fixed  for  the  hearing  before  the  officers  of  the  local  land 
office,  the  defendant  filed  his  motion  to  dismiss  the  contest.  Said  motion 
is  as  follows : 

[United  StateH  Land  Office,  Aberdeen.  South  Dakota.    Jakob  Bar,  vh.  Alfred  Aldrich. 

Contest  T.  C.  No.  6852.] 

And  now  comes  the  claimant  and  moves  to  dismiss  this  contest  for  the  reason  that 
no  allegation  of  the  affidavit  or  complaint  or  notice  of  hearing  alleges  any  failure  to 
comply  with  the  timber  culture  law. 

The  allegations  are  that  no  tree  seeds,  trees  or  cuttings  were  planted  during  the 
fifth  and  succeeding  years,  after  date  of  entry. 

This  motion  is  made  at  the  final  hearing  of  the  case  when  the  papers  were  returned 
to  the  Land  Office  for  final  hearing. 

Alfred  A.  Aldrich, 
By  J.  H.  Haum,  Hi8  Attorney, 

Said  motion  was  allowed  and  the  contest  dismissed  by  the  local  offi- 
cers and  the  contestant  appealed  to  yonr  office  where,  on  JSovember  18, 
1898,  a  decision  was  rendered  reversing  the  action  of  the  local  officers, 
and  holding  the  entry  for  cancellation  on  the  evidence  taken  before 
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said  notary  public  and  submitted  before  the  register  and  receiver  of 
the  local  ofQce,  and  from  that  decision  Aldrich  has  appealed  to  this 
Department. 

The  affidavit  does  not  allege  sufficient  gronnds  of  contest,  and  the 
only  question  to  be  considered  is  whether  or  not  the  motion  to  dismiss 
came  too  late  to  warrant  the  action  taken  by  the  local  officers. 

In  your  decision  you  say — 

If  the  affidavit  and  notice  be  defective  in  not  setting  forth  a  sufficient  charge, 
such  defect  should  have  been  taken  advantage  of  by  defendant  at  the  trial  and 
before  the  testiniODy  was  introduced.  The  question  not  having  been  raised  at  that 
time,  such  defect,  if  any  in  fact  existed,  must  be  considered  as  haviug  been  waived — 

and  in  support  of  this  holding  you  refer  to  the  case  of  Pax  ton  v.  Owen 
(18  L.  D.,  540),  and  cases  therein  cited.  These  cases  hold  that  such 
objection  to  the  sufficiency  of  an  affidavit  of  contest  must  be  made  at 
the  hearing  and  comes  too  late  when  made  for  the  first  time  on  appeal. 
The  construction  placed  upon  said  ruling  by  your  office  seems  to  be 
that  the  objection  is  required  to  be  made  at  or  before  the  time  when 
the  testimony  is  taken,  and  is  too  late  if  made  after  proof  has  been 
taken.  Such  construction  is  erroneous  in  that  it  does  not  distinguish 
between  the  time  of  taking  the  proof  and  the  time  of  the  submission  of 
the  proof  and  hearing  by  the  local  officers. 

In  the  case  of  Heartley  v,  Rubersou  (11  L.  D.,  575),  it  is  held  that  a 
motion  to  dismiss  a. eon  test  should  not  be  filed  before  an  officer  desig- 
nated to  take  the  testimony,  and  in  the  case  of  McClellan  v.  Crane  et 
al  (13  L.  D.,  258),  it  is  held  (syllabus) : 

An  objection  to  the  sufficiency  of  an  affidavit  of  contest  can  only  bo  raised  by  the 
defendant,  and  not  )>y  iiim  prior  to  the  day  set  for  the  bearing. 

The  motion  to  dismiss  this  contest  was  made  before  the  local  officers 
on  the  day  set  for  the  hearing  and  was  therefore  made  inproper  time. 
Your  said  decision  to  the  contrary  is  therefore  reversed  and  said  contest 
is  dismissed  and  said  entry  held  intact. 


(tKADUATION  KXTUY— act  of  .rAJ<»'UARY  30,   18»7^ 

Cobb  et  al.  v.  Robinson. 

The  pendency  of  an  application  to  enter  lands  embraced  within  a  suspended  ppradn- 
ation  entry,  at  the  date  of  the  confirmatory  act  of  January  30,  1897,  constltntes 
no  bar  to  the  operation  of  the  act. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land   Office^ 
(W.y.  D.)  December  14, 1899.  (E.  J.  H.) 

On  August  3, 1859,  James  J.  Robinson  made  graduation  cash  entry 
for  the  SE.  |,  the  E.  J  of  the  SW.  i  and  the  S W.  \  of  the  8W.  J  of  Sec. 
20,  T.  4  S.,  R.  16  E.,  T.  M.,  under  the  act  of  August  4, 1854  (10  Stat,  574), 
Gainesville,  Florida,  land  district  (Newnansville  series). 

It  seems  that  this  entry  was  suspended  in  your  office,  because  the  entry- 
man  failed  to  furnish  the  proof  of  settlement,  etc.,  as  required  by  circular 
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of  April  7, 1856  (1  Lester,  475).  Sabsequently,  by  the  act  of  February 
17, 1873  (17  Stat,  464),  entries  of  this  class  were  confirmed,  where  the 
affidavit  was  filed  according  to  Instructions,  and  the  money  paid  or  ten- 
dered at  the  date  of  purchase,  though  the  proof  of  settlement  required 
was  not  furnished. 

The  affidavit  was  so  filed  and  the  money  paid  in  this  case.  This 
removed  the  cause  of  suspension  so  far  as  that  ground  was  concerned. 

But  another  cause  of  suspension  was  because  the  land  was  not  legally 
sabject  to  graduation  entry  at  the  time  Robinson  made  entry  thereof, 
not  having  been  in  the  market  for  ordinary  private  entry  for  the  period 
often  years  or  more.  For  this  reason  Robinson's  entry  still  remained 
suspended. 

On  October  16,  1893,  James  Oobb  made  application  at  the  local  office 
for  homestead  entry  for  the  S  W.  J  of  Sec.  20,  T.  4  S.,  R.  16  E.,  which  was 
rejected  for  conflict,  as  to  the  B.  i  of  the  SVV.  J  and  the  SW.  i  of  the 
SW.  J,  with  the  graduation  entry  of  Robinson;  and  on  the  same  day 
Benjamin  Cobb  made  like  application  for  the  S£.  i  of  the  same  section, 
which  was  rejected  for  the  same  reason.  From  the  action  of  the  local 
officers  in  rejecting  said  respective  homestead  applications,  each  party 
appealed  to  your  office. 

It  was  stated  in  the  appeal  of  James  Oobb  that  the  south  half  of  said 
section  was  unoccupied  until  some  years  ago,  when  the  Cobb  brothers 
bought  the  land  fropi  a  party  claiming  to  be  able  to  give  good  title, 
each  paying  $300;  that  the  party  from  whom  they  had  purchased,  find- 
ing he  could  not  give  good  title,  left  the  country  to  avoid  refunding  the 
money;  that  they  continued  to  reside  upon  and  cultivate  said  lands, 
expecting  said  party  would  return  and  make  the  matter  all  right;  and 
that  affiant,  James  Oobb,  had  a  good  house,  stable,  well,  fencing  and 
other  improvements  upon  the  said  SW.  J,  amounting  in  value  to  over 
$450. 

Benjamin  Cobb,  in  his  appeal,  swears  to  the  same  state  of  facts,  put- 
ting the  value  of  his  own  house,  stable,  well,  fencing  and  other  improve- 
ments upon  the  SE.  ^  at  $384.  Each  of  said  affidavits  was  duly  cor- 
roborated by  two  witnesses. 

On  April  5, 1898,  your  office  rendered  decision  in  the  case  of  James 
Cobb,  sustaining  the  action  of  the  local  officers  in  rejecting  his  home- 
stead application  for  conflict  with  the  entry  of  Robinson,  and  on  May 
13, 1898,  a  similar  decision  was  rendered  in  your  office  in  the  case  of 
Benjamin  Cobb.    In  said  decisions  it  was  held  that — 

Robinson's  entry,  whieh  appears  to  have  been  made  in  good  faitb,  falls  within  the 
category  of  nnoffered  lands,  is  confirmed  nnder  act  of  January  30, 1897  (29  Stat.,  507). 

On  January  11, 1899,  your  office  took  up  the  case  of  the  suspended 
entry  of  Robinson,  and  after  reciting  the  facts  relating  to  its  suspen- 
sion, and  the  confirmation  acts  of  February  17, 1873,.and  January  30, 
1897,  said  entry  was  relieved  from  suspension  and  approved  for  pat- 
enting. 
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From  your  office  decisions  rejecting  the  applications  of  James  and 
Benjamin  Cobb,  said  parties  appealed  to  the  Department. 

It  seems  that  your  office  considered  these  applications,  as  well  as  the 
entry  of  Eobinson,  with  which  they  are  in  conflict,  separately,  render- 
ing three  decisions  therein,  and  treated  each  as  an  ex  parte  case.  The 
papers  therein  have,  however,  all  been  brought  together  in  one  case, 
and  there  would  seem  to  be  no  good  reason  why  all  three  of  said  claims 
should  not  be  acted  upon  together. 

The  Department  concurs  in  your  decisions  rejecting  the  homestead 
applications  of  James  and  Benjamin  Cobb,  so  far  as  the  same  relate  to 
the  land  covered  by  the  entry  of  Eobinson.  That  entry,  though  sus- 
pended, had  not  been  finally  acted  upon,  and  was  a  bar  to  the  allow- 
ance of  said  applications,  as  there  can  not  properly  be  two  entries  at 
the  same  time  on  the  same  land.  (Russell  v.  Gerold,  10  L.  D.,  18.)  It 
was  also  held  in  the  case  of  Henrj'^  Cliflf,  3  L.  D.,  216,  that  an  entry — 

though  suspended  temporarily,  is  nevertheless  au  entry,  and  withdraws  the  land 
embraced  therein  from  market  until  sucli  time  as  the  same  may  be  finally  acted  upon. 

With  reference  to  your  office  decision  of  January  11, 1899,  holding 
that  the  entry  of  Eobinson  was  confirmed  by  the  act  of  January  30, 
1897,  it  will  be  noted  that  said  act  provides  that  '^all  entries  of  the 
public  lands"  made  under  the  graduation  act  of  1854 — 

which  are  illegal  and  invalid  because  of  the  fact  that  the  lands  covered  thereby  had 
never  been  offered  for  sale,  be,  and  the  same  are  hereby,  confirmed. 

The  language  of  this  confirmatory  statute  is  broad  and  covers  all 
existing  ^^Uegal  and  invalid"  entries  of  the  class  referred  to  therein, 
to  the  land  covered  by  which  there  was  no  prior  and  valid  adverse 
right. 

While  the  applications  of  James  and  Benjamin  Cobb  were  pending 
on  appeal  from  the  decision  of  the  local  officers  rejecting  the  same,  at 
the  time  of  the  passage  of  said  act,  the  lands  involved  were  neverthe- 
less subject  to  disposition  by  Congress,  and  were  thereby  confirmed  to 
the  graduation  cash  entryman. 

No  objection  would  seem  to  exist  to  the  allowance  of  James  Cobb's 
application  upon  the  NW.  J  of  the  SW.  ^  of  said  section,  if  he  so 
desires. 


O'Beien  v.  Chamberlin. 

Motion  for  review  of  departmental  decision  of  October  10, 1890,  29 
L.  D.,  218,  denied  by  Secretary  Hitchcock,  December  14, 1899. 
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nE^EKT  L-^XD  EXTRY— PROOF  OF  ASSIGXMEXT-AXXrAL   PROOF. 

Arthur  F.  Hogsett. 

There  is  no  anthority  for  the  acceptance  of  the  proof  of  the  assignment  of  a  desert 
land  entry,  and  of  annual  expenditure,  executed  before  a  clerk  of  a  court  of 
record  outside  of  the  land  district  and  State  in  which  the  laud  is  situated. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  December  14^  1899.  (A.  S.  T.) 

On  August  2,  1895,  Matbew  Harless  made  desert  land  entry  No. 
2673,  for  the  S.  J  of  Sec  30,  T.  2  N.,  R.  1  W.,  Tucson,  Arizona,  land 
district,  and  on  August  7,  1895,  he  submitted  satisfactory  proof  of 
annual  expenditure  for  the  first  year. 

On  January  28, 1898,  one  Aartbur  F.  Hogsett,  as  assignee  of  said 
Harless,  filed  in  the  local  office  proof  of  annual  expenditure  on  said 
entry  for  the  second  year,  and  furnished  a  certified  copy  of  an  assign- 
ment by  the  entryman,  dated  August  9, 1896,  in  which  the  first  name 
of  the  assignor  is  written  both  <<  Matthew,^'  and  ^^Mathew,"  and  that  of 
the  assignee  is  written  ^'Arthur.''  In  said  annual  proof  the  assignee 
signs  his  first  name  ^^Aarthur,^'  and  that  of  the  entryman  is  written 
"  Matthew." 

The  affidavit  (form  •M)74  a)  required  of  assignees  of  original  entry- 
men  was  executed  by  Aarthur  F,  Hogsett  on  July  25, 1897,  before  T.  J. 
Penn,  clerk  of  the  circuit  court  of  Scott  county,  Kentucky,  as  was  also 
the  affidavit  of  the  assignee  (form  4-074  b)  constituting  part  of  his  said 
proof  of  annual  expenditure.  The  depositions  of  his  two  witnesses  as 
to  said  annual  expenditure  (form  4-074  c)  were  taken  on  January  24, 
1898,  before  the  clerk  of  the  district  court  of  Maricopa  county,  Arizona, 
that  being  the  county  in  which  the  land  is  situated. 

Because  of  the  discrepancies  in  said  names  and  because  said  affidavits 
of  the  assignee  were  sworn  to  before  said  clerk  in  the  State  of  Ken- 
tucky, the  local  officers  declined  to  accept  said  proof  of  annual  expendi- 
ture, and  so  notified  J.  K.  Doolittle,  attorney  for  Hogsett.  Said  attorney 
filed  written  exceptions  to  the  action  of  the  local  officers,  and  on  May 
23, 1898,  he  addressed  a  letter  to  the  local  officers  enclosing  a  certified 
copy  of  said  assignment  and  wrote  as  follows: 

Please  find  euclosed  certiiied  copy  of  assignment  witli  clerical  error  iu  writing; 
uame  of  assignor  corrected.  In  assigneo'H  afBdnvit  and  aunual  proof,  you  or  eitber 
of  you  are  hereby  authorized  and  requested  to  strike  out  one  of  the  letter  '*A*8''  in 
the  signature,  and  also  one  of  the  ''t's''  in  the  christian  name  of  assignor. 

The  copy  of  the  assignment  ncconipanying  said  letter  gives  the 
assignee's  first  name  as  "Arthur,'^ 

The  papers  iu  the  case  were  duly  transmitted  to  your  office  by  the 
local  officers  with  a  recommendation  of  adverse  action  upon  said  x>roof 
of  assignment  and  of  annual  expenditure. 

Your  office,  on  October  1/3, 1898,  without  passing  upon  the  discrepan- 
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«ies  in  said  names,  rejected  said  proof  of  assignment  and  of  annual 
expenditure,  for  the  reason  tbat  it  was  taken  before  an  officer  in  the 
State  of  Kentucky.  Hogsett  has  appealed  from  your  said  decision  to 
this  Department. 

It  is  insisted  that  under  the  act  of  Congress  approved  May  26, 1890 
(26  Stat.,  121),  proof  of  said  assignment  and  of  said  annual  expenditure 
might  properly  be  made  before  the  clerk  of  a  court  of  record  in  the 
State  of  Kentucky.    Said  statute  provides  that — 

Section  2294.  In  any  case  iu  which  the  applicant  for  the  benefit  of  the  homestead, 
pre-emption,  timber  cnltnre,  or  desert  laud  law  is  prevented,  by  reason  of  distance, 
bodily  infirmity,  or  other  good  cause,  from  personal  attendance  at  the  district  laud 
office,  he  or  she  may  make  the  affidavit  required  by  law  before  any  commissioner  of 
the  United  States  circuit  coart  or  the  clerk  of  a  court  of  record  for  the  county  in 
which  the  land  is  situated,  and  transmit  the  same,  with  the  fee  and  commissions  to 
the  register  and  receiver. 

That  the  proof  of  settlement,  residence,  occupation,  cnltivation,  irrigation,  or 
reclamation,  the  affidavit  of  non-alienation,  the  oath  of  allegiance,  and  all  other 
affidavits  required  to  be  made  under  the  homestead,  pre-emption,  timber  culture, 
and  desert  land  laws,  may  be  made  before  any  commissioner  of  the  United  States 
circnit  court,  or  before  the  judge  or  clerk  of  any  court  of  record  of  the  county  or 
parish  iu  which  the  lauds  are  situated;  «ind  the  proof,  affidavit,  and  oath,  when  so 
made  and  duly  subscribed,  shall  have  the  same  force  and  effect  as  if  made  before  the 
register  and  receiver,  when  transmitted  to  them,  with  the  fee  and  commissions 
allowed  and  required  by  law. 

Previous  to  the  passage  of  this  statute,  affidavits  and  proof  in  desert 
land  cases  were  required  to  be  made  and  taken  before  the  register  and 
receiver  of  the  district  laud  ol!ice  in  the  district  in  which  the  lands 
were  situated,  or  before  the  judge  or  clerk  of  a  court  of  record  of  the 
county  in  which  the  lands  are  situated,  and  there  seems  to  be  nothing 
in  the  statute  authorizing  such  affidavits  and  proof  to  be  made  outside 
of  the  land  district  in  which  the  lands  are  situated.  The  object  and 
purpose  of  the  statute  being  to  provide  for  making  such  affidavits,  etc., 
before  certain  officers  not  theretofore  authorized  to  take  such  proof, 
and  when  taken  before  the  judge  or  clerk  of  a  State  court  the  statute 
expressly  requires  that  he  shall  be  the  "judge  or  clerk  of  a  court  of 
record  of  the  county  or  parish  in  tchich  the  lands  are  situated.^- 

In  the  case  of  Edward  Bowker  (11 L,  D.,  361),  construing  the  statute 
now  under  consideration,  after  reviewing  at  considerable  lengl/h  the 
history  of  this  legislation,  it  is  said: 

From  this  history  of  the  act  I  conclude  that  the  purpose  of  this  enactment  was 
simply  to  designate  an  additional  or  'new  officer'  before  whom  such  proofs  could  be 
taken,  and  not  to  change  in  any  manner  the  provisions  defining  the  place  for  taking 
such  proofs. 

This  holding  has  been  followed  by  this  Department  in  various  other 
cases.     (John  W.  Burns,  24  L.  D.,  443;  James  0.  Morris,  27  L.  D.,  577). 

Under  the  law  and  the  rules  and  regulations  of  the  Department 
there  is  no  autliority  for  taking  the  proof  of  said  assigment  and  of  said 
annual  expenditure,  before  the  clerk  of  a  court  of  record  in  Kentucky, 
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and  therefore  yonr  decision  rejecting  said  proof  for  the  reason  given  is 
correct  and  is  affirmed. 

Hogsett  will  be  allowed  sixty  days  from  service  of  notice  of  this  deci- 
sion in  which  to  file  proper  proof  of  said  assignment  and  of  said  aiinnal 
expenditure,  in  default  of  which  said  assignment  will  be  treated  as  if 
never  made. 

Pending  this  appeal  said  Hogsett  has  filed  his  afiQdavit  showing  that 
his  correct  name  is  Arthur  F.  Hogsett  and  no  further  proof  will  be 
required  as  to  the  orthography  of  said  name. 


TOWNSITE  ENTRY  IX  ALASKA— TOWN  LOT. 

Lewis  et  al.  v.  Campbell. 

The  right  to  a  deed  for  a  town  lot,  in  the  case  of  a  townsite  entry  in  Alaska,  made 
under  the  act  of  March  3,  1S91,  depends  npon  the  claim  and  occupancy  existing 
at  the  date  of  the  townsite  entry. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  December  14,  1899.  (L.  L.  B.) 

By  your  office  decision  of  August  1,  1899,  affirming  the  action  of  the 
trustee  for  the  townsite  of  Juneau,  in  Alaska,  the  right  to  a  deed  for 
lots  7  and  8  in  fractional  block  ^^  F  "  in  said  town  of  Juneau  was  awarded 
to  Richard  F.  Lewis  and  Hannah  L.  Anthony,  each  having  been 
adjudged  to  be  entitled  to  an  undivided  one-half  interest  iu  said  lots, 
they  having  jointly  applied  for  a  deed  thereto.  Their  right  to  lot  7 
was  not  disputed,  but  Malcolm  Campbell  was  an  applicant  for  a  deed 
to  lot  8,  and  Benjamin  F.  Wallace  was  also  an  applicant  for  a  small 
portion  of  said  lot  8  which  bordered  on  the  inlet.  The  appeal  of  the 
two  last  named  claimants  brings  the  case  here. 

As  to  the  claims  of  Campbell  and  Wallace  it  is  sufficient  to  say  that 
the  record  shows  that  neither  of  them  was  occupying  or  otherwise 
claiming  the  lot  in  controversy  on  October  13,  1893,  on  which  day  the 
townsite  of  Juneau  was  entered  by  the  trustee  for  the  benefit  of  the 
inhabitants  and  occupants  of  the  land  embraced  in  said  entry.  See 
Cofield  V.  McClelland,  16  Wallace,  331,  334. 

This  leaves  for  consideration  only  the  right  of  the  appellees  Lewis 
and  Anthony  to  a  deed  from  the  trustee.  The  facts  in  relation  to  their 
claim  are  correctly  set  out  in  your  office  decision,  and,  summarized,  are 
as  follows: 

November  3, 1881,  one  Stillman  Lewis  filed  a  location  notice  covering 
substantially  what  is  now  lot  7,  in  said  block  "F."  About  five  months 
later  he  executed  and  had  recorde<l  a  transfer  of  all  his  rights  under 
said  location,  and  on  the  same  day  filed  another  hx^ation  notice  for  a 
piece  of  land  west  of  and  adjoining  his  first  location.  This  second  loca- 
tion, filed  April  1, 1882,  covered  what  is  now  lot  8,  and  extended  some 
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distance— perhaps  twenty  feet — beyond  the  western  boundary  of  said 
lot  to  "low  water  mark"  on  an  inlet  of  the  ocean  known  as  Gastineanx 
channel.  The  evidence  shows  that  he  built  a  log  house  on  lot  7  and 
erected  a  fence  on  two  sides  of  the  ground  embraced  in  his  two  loca- 
tions, tbe  other  two  sides  reacliing  to  an  abrupt  bluff  washed  by  the 
inlet  or  channel.  He  lived  in  the  house  for  some  time,  exactly  how  long 
not  appearing.  He  seems  to  have  been  an  enterprising  business  man, 
for  at  tbe  time  of  his  death,  in  1890,  he  was  the  owner  of  the  water- 
works that  supplied  the  town,  and  had  an  interest  in  a  number  of  mines 
and  owned  other  personal  and  real  property,  the  value  of  which  is  not 
stated  in  the  record.  He  died  intestate,  leaving  as  his  sole  heirs  a 
brother  in  Boston,  Massachusetts,  and  a  sister  in  Cincinnati,  Ohio.  The 
sister  is  Mrs.  Anthony,  one  of  the  claimants  herein.  Kichard  F.  liewis, 
her  co-claimant,  is  the  son  of  John  V.  Lewis,  the  brother  of  the  intes- 
tate and  heir  to  one-half  of  his  estate.  The  claim  of  his  son  arises  firom 
a  deed  from  his  father,  granting  for  one  dollar  all  his  interest  in  his 
brother's  estate  in  Juneau,  Alaska.  Eichard  F.  Lewis  is  prosecuting 
the  claim  in  virtue  of  his  title  so  derived  and  a  power  of  attorney  from 
his  aunt,  Mrs.  Anthony,  the  other  heir  of  said  Stillman  Lewis. 

The  record  shows  conclusively  that  there  was  no  claimant  for  either 
of  these  lots  at  the  date  of  the  townsite  entry,  except  the  heirs  of  Still' 
man  Lewis, 

It  is  true  that  the  improvements  upon  lot  8  were  very  meagre,  but, 
in  the  absence  of  an  adverse  claimant,  they  are  believed  to  be  sufficient 
to  entitle  the  heirs  to  a  deed  from  tlie  trustee. 

It  is  not  explained  in  the  record  how  Stillman  Lewis  came  to  exer- 
cise control  and  assert  and  maintain  possession  of  lot  7  after  the  trans- 
fer of  his  location  right  in  1881,  but  the  presumption  is  that  the  sale 
thereof  was  not  fully  consummated,  or  rather  the  terms  of  tbe  contract 
of  sale  were  not  complied  with  by  the  transferee.  The  consideration 
in  said  transfer  was  $310,  one  hundred  dollars  in  cash,  an  order  for 
$175,  and  fifteen  hundred  feet  of  lumber  to  be  paid,  ^4f  demanded/' 
within  a  month  from  date  of  transfer.  It  wa^s  further  stipulated  that 
Lewis  was  to  retain  possession  of  the  house  for  six  months  after  the 
transfer.    The  transferee  is  described  as  the  "  A.,  T.  &  L.  Co." 

The  record  shows  that  the  "  A.,  T.  &  L.  Co."  has  never  been  in  pos- 
session of  said  lot,  nor  exercised  any  control  of  the  same,  but,  on  the 
contrary,  the  same,  together  with  the  other  land  embraced  in  the 
enclosure,  has  been  under  the  control  of  Lewis  up  to  his  death  and  of 
his  administrator,  and  heirs  ever  since,  until  some  time  in  May,  1896, 
when  Malcolm  Campbell,  in  the  night  time  or  very  early  in  the  morn- 
ing, moved  a  small  shack  on  to  lot  8,  since  which  time  he  has  asserted 
and  maintained  possession  of  lot  8,  although  it  appears  that  there  is  a 
suit  pending  in  the  United  States  district  court,  brought  by  Lewis  and 
Anthony,  to  oust  him  from  the  premises. 

Although  it  is  clearly  shown  that  the  decedent  Lewis  was  in  the  pos- 
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session  of  these  lots  as  early  as  1881,  and  was  asserting  such  posses- 
sion May  17, 1884,  when  the  act  relating  to  the  district  of  Alaska  was 
passed  (23  Stat.,  24),  it  is  not  deemed  necessary  to  invoke  that  act  in 
order  to  extend  the  relief  here  sought  to  his  heirs. 

The  11th  section  of  the  act  of  March  3, 1891  (26  Stat.,  1095),  is  as 
follows : 

That  until  otherwise  oidered  by  Congress  lands  in  Alaska  may  be  entered  tor  town- 
site  purposes,  for  the  several  use  and  benefit  of  the  occupants  of  sneh  town-sites,  by 
snch  trustee  or  trustees  as  may  be  named  by  the  Secretary  of  the  Interior  for  that 
purpose,  such  entries  to  be  made  under  the  provisions  of  section  twenty-three  hun- 
dred and  eighty-seven  of  the  Revised  Statutes  as  near  as  may  be;  and  when  such 
entries  shall  have  been  made  the  Secretary  of  the  Interior  shall  provide  by  regula- 
tion for  the  proper  execution  of  the  trust  in  favor  of  the  inhabitants  of  the  town-site, 
Inelnding  the  survey  of  the  land  into  lots,  according  to  the  spirit  and  intent  of  said 
section  twenty-three  hundred  and  eighty-seven  of  the  Revised  Statutes,  whereby  the 
aame  results  would  be  reached  as  though  the  entry  had  been  made  by  a  county  judge 
and  the  disposal  of  the  lots  in  such  town  site  and  the  proceeds  of  the  sale  thereof 
had  been  prescribed  by  the  legislative  authority  of  a  State  or  Territory :  Provided, 
That  no  more  than  six  hundred  and  forty  acres  shall  be  embraced  in  one  townsite 
entry. 

The  regulations  issned  under  said  act  direct  that  lots  unclaimed  at 
date  of  entry  shall  be  sold  at  public  outcry  and  the  proceeds  expended 
under  direction  of  the  Secretary  of  the  Interior  for  the  benefit  of  the 
town.  See  General  Land  Office  Circular,  1899,  page  134.  These  lots, 
then,  must  be  awarded  to  Lewis  and  Anthony,  or  sold  for  the  benetit 
of  the  town. 

As  shown  by  the  record,  there  was  no  one  except  the  heirs  of  Lewis 
claiming  this  land  at  date  of  the  townsite  entry,  and  while  their  improve- 
ments were  meagre,  they  were  suihcient  to  designate  their  occupancy 
and  claim  in  the  absence  of  an  adverse  claimant,  and  the  townsite 
trustee,  as  well  as  your  office,  has  so  held,  and  it  is  believed  that  Lewis' 
heirs  have  brought  themselves  within  the  provisions  of  the  general 
townsite  act  which  was  incorporated  so  far  as  practicable  in  the  said 
act  of  March  3, 1891. 

The  decision  of  your  office,  in  so  far  as  it  awarded  the  right  to  a  deed 
to  the  laud  in  controversy,  is  affirmed. 


MIXING  CLAIM    MINERAL.  I. AND- APPLICATION. 

Coleman  et  al  v.  McKenzie  bt  al. 

A  failure  to  do  the  required  annual  assessment  work  on  a  mining  claim  can  not  be 
taken  advantge  of  by  a  claimant  under  the  agricultural  land  laws,  but  only  by 
a  mineral  claimant  who,  after  such  failure  and  before  resumption  of  work, 
relocates  the  land  according  to  the  mining  laws. 

By  the  failure  to  prosecute  a  mineral  application  to  completion  within  a  reasonable 
period  after  pablicatiou,  the  right  to  the  mining  claim  is  not  lost,  but  the  right 
to  the  assnmption  declared  by  section  2325,  R.  S.,  that  no  adverse  claim  exists 
and  that  the  applicant  is  entitled  to  a  patent  upon  payment  for  the  land. 

The  case  ^f  Cain  et  al,  v.  Addenda  Mining  Co.,  29  L.  D.,  62,  cited  and  distinguished. 
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Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office, 
( W.  Y.  D.)  December  14, 1899.  (W.  A.  B.) 

John  D.  McKenzie  et  al.  have  liled  a  second  motion  for  review  in  the 
case  of  James  Y.  Coleman  et  aL  v,  John  D.  McKenzie  et  ah,  involving 
lands  in  townships  8  and  9  sonth  and  ranges  1  east  and  1  west,  M.  D.M.? 
San  Francisco,  California  land  district. 

This  case  was  decided  by  the  Department  May  4, 1899  (28  L.  D.,  348), 
and  motion  for  review  of  said  decision  was  denied  October  18, 1899. 

As  ground  for  the  present  motion  it  is  nrged  that  the  decision  of 
May  4, 1899,  herein,  holding  that  a  patent  is  not  essential  to  the  enjoy- 
ment of  a  mining  claim,  and  that  the  failure  of  the  Santa  Clara  Mining 
Association  and  its  successors  in  interest,  Coleman  et  al,^  to  prosecute 
said  association's  application  for  a  mining  patent  during  the  period 
intervening  between  departmental  decision  of  August  24, 1885,  in  Santa 
Clara  Mining  Association  v.  Scorsur  et  aL  (4  L.  D.,  104)  aud  the  times 
when  McKenzie  et  al.  attempted  to  initiate  claims  to  the  land  under  the 
agricultural  land  laws,  is  in  conflict  with  departmental  decision  of  Jnly 
25, 1899,  in  Cain  et  al.  v.  Addenda  Mining  Company  (29  L.  D.,  62), 
wherein  it  is  held  that  the  mining  laws  contemplate  that  proceedings 
under  an  application  for  a  mining  patent  should  be  prosecuted  to  com- 
pletion within  a  reasonable  period  after  the  required  publication,  or 
after  the  termination  of  proceedings  on  adverse  claims,  if  any  are  filed, 
and  failure  to  do  so  constitutes  a  waiver  of  rights  secured  under  the 
application. 

There  is  no  conflict  between  these  decisions.  An  application  for 
patent  is  not  essential  to  the  acquisition  or  maintenance  of  a  mining 
claim.  The  location  and  maintenance  of  a  mining  claim  according  to 
law  carry  the  right  to  possess  the  land  within  its  boundaries  and  to 
extract  the  minerals  found  therein,  but  they  do  not  give  any  right 
to  the  fee.  An  application  for  patent  is  the  proceeding  whereby  one 
having  a  mining  claim  seeks  also  to  acquire  the  fee  or  paramount  title 
of  the  United  States.  An  application  for  patent  not  being  essential  to 
the  acquisition  or  maintenance  of  a  mining  claim,  it  follows  that  the 
abandonment  of  such  an  application  leaves  the  title  to  the  land  and 
the  right  to  possess  the  same  and  to  extract  the  minerals  therefrom 
just  where  they  would  have  been  if  no  application  for  patent  had  been 
made.  If  the  land  be  agricultural  in  character,  it  is  not  subject  to  loca- 
tion under  the  mining  laws,  and  if  it  be  mineral  in  character,  no  claim 
thereto  can  be  acquired  under  the  homestead  or  other  agricultural  land 
laws.    The  mining  laws  (Section  2324  Revised  Statutes)  require  thJit— 

On  each  claim  located  >ifter  the  tenth  day  of  May,  eighteen  hundred  and  seventy- 
two,  and  until  a  patent  has  beeu  issued  therefor,  not  less  than  one  hundred  dollars 
worth  of  labor  shall  bo  performed  or  improvements  made  during  each  year.  On  all 
claims  located  prior  to  the  tenth  day  of  May,  eighteen  hundred  and  seventy-iwo,  ten 
dollars'  worth  of  labor  shall  be  performed  or  improvements  made  by  the  tenth  day 
of  June,  eighteen  hundred  and  seventy-four,  and  each  year  thereafter,  for  each  one 
hundred  feet  in  length  along  the  vein  until  a  patent  has  been^ssued  therefor;  bat 
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where  sach  claims  are  held  inoommoiiy  such  expenditure  may  be  made  upon  any  one 
claim;  and  upon  a  failure  to  comply  with  these  conditions,  the  claim  or  mine  upon 
which  such  failnre  occurred  shall  be  open  to  relocation  in  the  same  manner  as  if  no 
location  of  the  same  had  ever  been  made,  provided  that  the  original  locators,  their 
heira,  asaigns,  or  legal  representatives^  have  not  resumed  work  upon  the  claint  after 
failure  and  before  such  location. 

Thas,  while  a  stated  amonut  of  expenditure  in  labor  or  improvements 
is  required  to  be  made  annually  upon  each  mining  claim,  a  failure  to 
conform  to  this  requirement  will  not  result  in  a  forfeiture  of  the  claim 
if  the  original  locators,  their  heirs,  assigns  or  legal  representatives, 
resume  work  upon  the  claim  after  such  failure  and  before  relocation 
thereof  by  another.  A  failure  to  do  the  required  annual  assessment 
work  does  not  change  the  character  of  the  land,  and  make  that  agri- 
cultural which  was  mineral  before,  nor  does  it  make  mineral  land  sub- 
ject to  disposition  under  the  agricultural  land  laws.  Therefore  a  failure 
to  do  the  required  annual  assessment  work  can  not  be  taken  advantage 
of  by  a  homestead  or  other  claimant  under  the  agricultural  land  laws, 
but  can  be  asserted  only  by  a  mineral  claimant  who,  after  the  failure 
and  before  resumption  of  work  by  the  first  locator,  relocates  the  land 
according  to  the  mining  laws. 

In  Gain  et  al.  v.  Addenda  Mining  Company  the  facts  were  that  the 
company  had  made  application  for  a  mining  patent,  notice  of  which  was 
duly  posted  and  pablished  for  the  required  period.  The  mining  laws 
(Section  2325  Revised  Statutes)  provide  that — 

if  no  adverse  claim  shall  have  been  filed  with  the  register  and.  the  receiver  of  the 
proper  land  office  at  the  expiration  of  the  sixty  days  of  publication,  it  shall  be 
assumed  that  the  applicant  is  entitled  to  a  patent  upon  the  payment  t-o  the  proper 
officer  of  five  dollars  per  acre  and  that  no  adverse  claim  exists. 

The  company  did  not  make  payment  for  the  land  or  take  any  other 
proceeding  upon  its  application  for  patent  until  several  years  after  the 
expiration  of  the  period  of  publication  and  after  the  termination  of  pro- 
ceedings upon  the  only  adverse  claim  filed  against  its  application,  when 
it  asserted  a  right,  under  its  application  and  publication,  to  make  pay- 
ment for  and  entry  of  the  mining  claim.  Protests  against  the  allow- 
ance of  this  entry  were  filed,  alleging  that  the  company  had  failed  to 
do  the  required  annual  assessment  work  during  a  part  of  such  inter- 
vening time,  and  that  after  such  failure  and  before  any  resumption  of 
work  by  the  company,  the  protestants  relocated  the  ground  according 
to  the  mining  laws.  The  company  insisted  that  it  was  entitled,  because 
of  its  application  for  patent  and  the  published  notice  thereof,  to  the 
assumption  declared  in  section  2325,  but  it  was  held,  as  before  stated, 
that  the  mining  laws  contemplate  that  proceedings  under  an  applica- 
tion for  patent  should  be  prosecuted  to  completion  within  a  reasonable 
period  after  the  required  publication  or  after  the  termination  of  pro- 
ceedings upon  adverse  claims,  if  any  are  filed,  and  that  failure  to  do  so 
constitutes  a  waiver  of  all  rights  secured  under  the  application.  In 
other  words,  that  which  was  held  to  have  been  waived  or  lost,  by  the 
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failure  to  reasonably  prosecute  the  application  for  patent,  was  not  the 
mining  claim,  but  the  right  to  the  assumption  declared  by  section  2325 
that  no  adverse  claim  existed  and  that  the  company  was  entitled  to  a 
patent  upon  payment  for  the  land.  The  Department  did  not  in  that 
case  undertake  to  say  that  the  company  bad  lost  its  mining  claim  by 
its  failure  to  prosecute  the  application  for  patent,  but  rather  that  it  had 
thereby  lost  the  advantage  theretofore  obtained  by  its  application  for 
patent  and  by  publication  of  notice  thereof,  and  that  if  the  company 
desired  to  obtain  the  fee  or  paramount  title  of  the  United  States,  it  was 
necessary  for  it  to  again  make  application  for  patent  and  give  notice 
thereof,  which  would  afford  the  protestants,  who  claimed  to  have  relo- 
cated the  ground  (not  because  the  company  failed  to  prosecute  its  appli- 
cation for  patent,  but  because  it  failed  to  do  the  required  annual  assess- 
ment work),  an  opportunity  to  adverse  the  new  application  and  to 
obtain,  as  contemplated  by  the  mining  laws,  a  judicial  determination 
of  the  conflicting  rights  of  possession  asserted  by  the  company  and  the 
protestan  ts.  That  decision  does  not  even  tend  to  sustain  the  contention 
of  the  agricultural  claimants  in  the  case  at  bar. 

It  is  true  that  they  claim  that  Ooleman  et  aLj  the  mineral  claimants, 
have  failed  to  do  the  required  annual  assessment  work,  but  if  this  be 
true,  it  would  not  operate  to  the  advantage  of  any  one  other  than  a  relo- 
cator  under  the  mining  laws,  whose  location  was  made  after  such  fail- 
ure and  before  resumption  of  work  of  the  first  locators.  It  may  be  that 
the  mineral  claimants  and  their  grantors  have  held  and  worked  the 
mining  claim  for  a  period  equal  to  the  time  prescribed  by  the  statute  of 
limitations  of  Oalribrnia  for  mining  claims  and  that  the  mineral  claim- 
ants assert  that  by  reason  thereof  further  assessment  work  and  expend- 
iture upon  the  claim  are  dispen^jed  with  by  section  2332  of  the  Revised 
Statutes,  but  however  that  may  be,  as  a  question  either  of  fact  or  law, 
it  is  of  no  moment  in  a  contest  between  mining  claimants  and  agricul- 
tural claimants  for  land  which  is  otherwise  shown  to  be  mineral  in 
character. 

The  second  motion  for  review  is  denied. 


SETTLEMENT  RIGHT— UNLAWFUL  ENCIX)STJIIE. 

Thompson  v,  Holeoyd. 

An  unlawful  enclosnre  of  the  pablic  lands  is  no  bar  to  the  acquisition  of  a  valid 
adverse  settlement  right. 

8eei*etar}i  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
( W.  V.  b.)  December  14,  1899.  (H,  G.) 

John  X.  Thompson  appeals  from  the  dec?sion  of  your  office  of  Octo- 
ber 1, 1898,  holding  for  cancellation  his  desert  land  entry  made  July  22, 
1896,  for  the  N  E  J  of  the  NE  i  of  Sec.  9,  and  the  N  ^  of  the  N  W  J  of  Sec.  10, 
T.  45  N.,  R,  4  W.,  Gunnison,  Colorado,  land  district. 
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Samuel  Holroyd  made  pre-emption  filing  for  the  said  tract  and  an 
adjoining  forty  acre  tract  not  involved  in  this  controversy  on  June  26, 
1896,  and  on  November  26,  1897,  submitted  proof  in  support  of  his 
claim. 

Prior  thereto,  Thompson  filed  his  contest  affidavit  against  Holroyd's 
pre-emption  filing,  asserting  a  prior  possessory  right  to  the  tract  in 
controversy  and  valaable  improvements  thereon,  existing  at  the  tiine 
of  Holroyd's  filing,  and  alleging  that  said  filing  was  fraudulent  and 
void  as  against  him  and  the  government. 

It  is  unnecessary  to  pass  upon  other  matters  involved  outside  of  the 
merits  of  the  case,  as  they  were  properly  disposed  of  by  your  office  in 
accordance  with  the  decisions  of  tbis  Department,  and  are  not  ques- 
tioned here. 

It  is  insisted  that  the  pre-emption  filing  was  void  as  having  been 
made  by  Holroyd,  in  collusion  with  his  son,  who  was  the  tenant  of 
Thompson,  holding  possession  of  the  tract  in  dispute  under  a  lease- 
But  Thompson  held  the  premises  by  nothing  more  than  naked  posses- 
sion. He  had  ample  time  to  make  entry,  as  he  took  possession  of  the 
premises,  claiming  the  same  under  the  desert  land  act,  in  the  spring  of 
1894,  two  years  before  Holroyd  made  entry,  but  he  did  not  attempt  to 
file  his  application  for  entry  nntil  after  Holroyd  made  his  pre-emption 
filing. 

But  for  that  filing,  Thompson  might  have  continued  to  unlawfully 
appropriate  this  land,  without  assertion  of  claim  thereto  by  a  proper 
proceeding  in  the  land  office.  He  had  constructed  a  fence  in  such  a 
manner  that,  with  it  and  natural  barriers,  this  tract  and  other  lands, 
most  of  which  were  public  lands,  to  the  extent  of  about  one  thousand 
acres,  were  practically  enclosed.  He  had  also  a  cabin  on  the  tract  and 
had  constructed  an  irrigating  ditch  which  served  to  reclaim  about 
thirty  acres,  which  he  had  seeded  and  which  produced  hay. 

While  the  younger  Holroyd  was  occupying  the  disputed  premises,  as 
the  tenant  of  Thompson,  the  elder  Holroyd  made  the  pre-emption  filing, 
hut  there  is  no  evidence  sustaining  the  allegation  that  such  filing  was 
made  for  the  benefit  of  the  son,  or  for  the  mutual  use  of  the  Holroyds, 
but,  on  the  contrary,  both  of  the  Holroyds  deny  that  charge. 

The  pre-emptor  undoubtedly  knew  the  circumstances  of  the  improve- 
ment of  the  tract  by  Thompson,  and  that  the  latter  had  leased  the 
premises  to  the  son  of  Holroyd,  but  this  knowledge  did  not  vitiate  the 
pre-emption  filing.  Holroyd  made  his  entry  in  a  peaceable  manner, 
and  although  he  maintained  his  possession  thereof,  with  a  show  of 
force,  he  was  arrested  on  that  charge,  and  no  one  appearing  against 
him,  the  case  was  dismissed.  The  unlawful  enclosure  of  the  public 
land  did  not  prevent  the  pre-emptor  from  making  a  settlement  upon 
the  lands  preceding  his  filing,  even  if  such  settlement  caused  the 
removal  of  the  unlawful  fence  erected  and  maintained  by  Thompson  in 
violation  of  law.    The  enclosure  of  the  premises  in  dispute,  with  other 
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public  lauds,  was  unlawful,  under  the  act  of  February  25,  18S5  (23 
Stat.,  321),  as  Thompson  did  not  hold  the  said  lands  for  which  entry 
had  not  been  made,  under  claim  or  color  of  title,  but  was  a  mere  tres- 
passer thereon.  Such  an  enclosure  can  not  be  considered  as  an  appro- 
priation of  public  land,  as  it  wa«  maintained  in  violation  of  law,  and 
conferred  no  right  upon  Thompson  that  can  be  recognized.  (Oamfield 
t?..United  States,  167  U.  S.,  518, 527;  Jones  v.  Kirby,  13  L.  D.,  702, 705.) 
It  did  not  take  the  land  out  of  the  class  of  lands  subject  to  homeste^ul 
entry,  and  the  right  to  improvements  placed  thereon  without  authority 
of  law  is  not  determined  by  a  judgment  of  the  Department,  and,  there- 
fore, it  can  not  be  said  that  such  an  entry  is  made  for  the  purpose  of 
securing  such  improvements  (Wheeler  v,  Bodgers,  28  L.  D.,  2o0).  The 
same  rule  applies  to  the  pre-emption  tiling  of  Holroyd  upon  lands  in 
Colorado  of  the  Ute  series,  where  such  filings  are  yet  permitted. 
Whatever  improvements  were  made  ux)on  the  tract  in  controversy 
were  placed  there  without  authority  of  law  and  at  the  peril  of  the 
party  making  them.  The  doctrine  of  the  case  of  Atherton  v.  Fowler 
(96  U,  S.,  513)  does  not  extend  to  the  present  case. 

The  allegations  of  the  affidavit  of  contest  that  the  entry  of  Samael 
Holroyd  was  wholly  or  partly  in  favor  of  his  son,  the  tenant  of  Thomp- 
son, is  not  supported  by  the  evidence.  The  evidence  upon  the  other 
grounds  of  the  contest  shows  that  whatever  invasion  there  was  upon 
the  premises  occupied  by  Thompson  through  his  tenant  was  but  an 
entry  made  upon  the  unlawful  possession  of  another,  with  a  view  to 
initiating  a  preemption  claim  thereto,  the  land  being  vacant  public 
land  subject  to  preemption. 

The  decision  of  your  office  is  affirmed. 


SCHOOL  LANDS- FOREST  RE8KUVE— LEASE  OF  SCHOOL  LANDS. 

Territory  of  New  Mexico. 

By  tho  act  of  Jane  21, 1898,  a  grant,  in  praseniif  of  school  lands  is  made  to  the  Terri* 
tory  of  New  Mexico;  and  under  the  proTisions  of  section  2275  R.  S.,  as  amended 
by  the  act  of  Febraary  28,  1891,  said  Territory  may  relinquish  its  claim  to  such 
Bchool  sections  as  it  may  be  entitled,  that  are  included  within  the  limits  of  a 
forest  reserve,  and  select  other  lands  in  lieu  thereof. 

In  a  lease  of  school  lands  the  intention  of  the  parties  as  to  the  time  from  which  the 
agreement  shall  become  operative  should  control,  if  such  intent  is  apparent  by 
the  terms  of  the  lease. 

Assistant  Attorney-General  Van  Devanter  to  the  Secretary  of  the  Interior^ 

December  15, 1899.  (G.  B.  G.) 

By  the  act  of  Jane  21, 1898  (30  Stat.,  484),  sections  Rumbered  sixteen 
and  tliirty-six  in  every  township  of  the  Territory  of  Kew  Mexico,  and, 
where  such  sections  or  any  parts  thereof  are  mineral,  or  have  been  sold 
or  otherwise  disposed  of  by  or  under  the  authority  of  any  act  of  Con- 
gress, other  non-mineral  lands  equivalent  thereto,  in  legal  subdivisions 
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of  not  less  than  one  quarter-section,  and  as  contignous  as  may  be  to  the 
section  in  lien  of  which  the  same  is  taken,  were  granted  in  terms  of 
present  grant  to  said  Territory  for  the  support  of  common  schools.  Sec- 
tion ten  of  the  same  act  provides  that  all  or  any  part  of  the  lands  thereby 
granted  may,  subject  to  the  approval  of  tbe  Secretary  of  the  Interior, 
be  leased  under  such  laws  and  regulations  as  might  be  thereafter  pre- 
scribed by  the  legislative  assembly  of  said  Territory,  provided  that  no 
lease  be  made  for  a  longer  period  than  five  years;  and  by  an  act  of  said 
legislative  assembly,  approved  March  16, 1899,  the  governor,  solicitor- 
general  and  commissioner  of  public  lands  of  the  Territory  are  constituted 
a  board  of  public  lands  for  the  leasing-,  sale,  general  management  and 
control  of  all  public  lands  granted  to  said  Territory,  and  further  by 
section  twelve  of  sai.d  last  named  act  it  is  provided  that  any  portion  of 
said  lands  shall  be  subject  to  lease  at  an  annual  rental  of  not  less  than 
two  cents  per  acre  and  for  a  period  not  exceeding  five  years,  and — 

That  rentals  mast  be  paid  Bemi-annually  in  advance,  but  part  of  an  annual  rental 
may  be  deferred  until  the  first  of  October  of  the  then  current  year,  provided  said 
deferred  payment  is  secured  in  a  manner  satisfactory  to  the  board. 

October  20, 1899,  the  commissioner  of  public  lands  for  said  State 
transmitted  for  your  approval  fifty -seven  leases  of  the  same  number  of 
sections  sixteen  and  thirty- six  in  said  Territory;  all  of  which  leases 
were  executed  September  21, 1899,  except  one,  which  was  executed 
September  30,  1899,  and  all  of  which  are  for  the  term  ending  on  the 
first  day  of  October,  1904,  unless  sooner  terminated  on  the  admission 
of  said  Territory  as  a  State,  and  each  lessee  paid  and  agreed  to  pay  a 
stated  annual  rental  of  not  less  than  two  cents  per  acre  annually  in 
advance,  the  deferred  payments  to  fall  due  on  the  first  day  of  October, 
in  the  years  1900,  1901,  1902  and  1903,  which  deferred  payments  on 
each  contract  are  evidenced  by  four  several  promissory  notes  due  and 
payable  at  said  dates  respectively. 

November  3, 1899,  these  leases  were  referred  to  the  Commissioner  of 
the  General  Land  Office  for  consideration  and  report,  and  November 
16, 1899,  the  Commissioner's  office  reported  thereon,  that  the  records 
of  that  office  do  not  show  any  adverse  right  existing  at  the  date  of  the 
grant  to  said  Territory  to  any  of  the  leased  lauds,  except  that  lease 
No.  20  to  William  J.  Jones  and  lease  No.  43  to  Jos.  A.  Armstrong  are 
for  lands  in  the  Gila  Biver  forest  reserve;  that  lease  No.  15  to  Bald- 
win G.  Stegman  is  for  land  subject  to  the  right  of  way  of  the  Pecos 
Valley  Kailway  Company,  and  leases  No.  1  to  Pablo  Crespin,  No.  34  to 
A.  M.  Adler,  No.  71  to  Miguel  A.  Lopez,  No.  76  to  Saturnine  Pinard, 
conflict  with  patented  entries;  that  lease  No.  56  to  Charles  Sumner  is 
within  the  limits  of  the  unconfirmed  Jose  Sutton  grant;  that  lease 
No.  65  to  J.  Bafael  Aguilar  is  for  unsurveyed  land,  and  that  part  of  the 
section  embraded  in  said  lease  is  covered  by  a  desert  laud  entry;  that 
lease  No.  66  to  Prank  Carpenter  is  unsurveyed  and  within  the  limits  of 
tbe  confirmed  Pablo  Montoya  grant,  and  that  lease  No.  85  to  J.  W. 
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Prude  is  for  laud  in  a  tbwnship  returned  as  mineral,  and  that  all  agri- 
cultural entries  in  said  township  have  been  suspended. 

November  22,  1899,  the  matter  was  referred  to  me  for  an  opinion 
whether  the  period  of  five  years  for  which  the  law  authorizes  the  leas- 
ing of  school  lands  in  said  Territory  begins  to  run  from  the  date  of  the 
lease,  or  from  the  date  of  the  approval  thereof,  whether  the  leases 
under  consideration  are  in  proper  form  to  warrant  their  approval,  and 
as  to  the  tracts  within  the  Gila  River  forest  reserve  whether  the  Ter- 
ritory may  select  other  lands' in  lieu  thereof. 

The  Gila  River  reserve  was  created  by  executive  order  of  March  2, 
1899,  and  the  said  leased  sections  included  in  the  reservation  were  at 
the  date  of  the  reservation  surveyed  lands  and  had  theretofore  passed 
to  the  Territory  under  its  school  grant.  The  reservation  did  not 
therefore  affect  the  right  or  title  of  the  Territory  thereto.  I  do  not 
understand  that  the  reference  in  regard  to  these  lands  questions  the 
title  of  the  Territory  thereto,  or  asks  tor  an  opinion  as  to  the  title,  but 
because,  as  a  matter  of  policy,  it  is  desirable  to  satisfy  and  get  rid  of 
these  rights  adverse  to  the  government  in  forest  reservations,  an 
opinion  is  desired  whether  the  Territory  of  New  Mexico  may  relin- 
quish said  lands  with  the  consent  of  the  United  States  and  take  other 
lands  in  lieu  thereof. 

Section  2275  of  the  Revised  Statutes  as  amended  by  the  act  of  Febru- 
ary 28, 1891  (26  Stat,  796),  provides  that  where  any  State  is  entitled  to 
sections  sixteen  and  thirty-six  under  its  school  grant,  or  where  said 
sections  are  reserved  to  any  Territory  for  the  use  of  schools  and  may 
be  embraced  within  any  Indian  military  or  other  reservation,  the  selec- 
tion by  such  State  or  Territory  of  other  lands  in  lieu  thereof,  appropri- 
ated and  granted  by  said  section  2275  as  amended,  shall  be  a  waiver 
of  its  right  to  such  sections.  Construing  this  legislation,  the  Depart- 
ment, in  the  case  of  the  State  of  California  (on  review),  28  L,  D.,  67, 
held  that  where  a  forest  Observation  includes  within  its  limits  a  school 
section  surveyed  prior  to  the  establishment  of  the  reservation,  the 
State  may  be  allowed  to  waive  its  right  to  such  section  and  select  other 
lands  in  lieu  thereof.  The  statute  applies  with  the  same  force  to  a 
Territory  as  to  a  State,  but  even  if  this  were  questionable  in  the  case 
of  a  Territory  for  which  a  reservation  only  of  said  section  had  been 
made  for  the  use  of  schools  in  the  State  or  States  to  be  thereafter 
erected  out  of  the  same — and  the  policy  of  Congress  in  the  appropri- 
ation of  lands  for  the  use  of  common  schools  in  the  Territories  t^as 
usually  been  manifested  in  this  way — still,  in  the  case  of  the  Territory 
of  New  Mexico,  the  said  act  of  June  21,  1898,  is  a  grant  inpraesefitiU> 
the  Territory  of  sections  sixteen  and  thirty-six,  and  I  have  no  doubt 
that  said  Territory  may  relinquish  its  claim  to  such  lands  as  it  is 
entitled  to  under  its  grant  in  the  Gila  River  forest  reserve  and  select 
other  lands  in  lieu  thereof. 

Upon  the  question  of  when  the  five  years'  period  upon  these  leases 
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begins  to  run,  I  am  of  opinion  that  in  the  absence  of  any  different  pro- 
vision in  the  lease,  the  date  of  its  execution  by  the  Territorial  authori- 
ties will  control,  your  approval  relating  back  to  that  date;  but  that  it 
is  competent  for  the  parties  to  specify  in  the  lease  the  date  when  it  wiU 
become  effective.  Such  date  is  not  in  terms  stated  in  these  leases,  but 
enough  is  stated  to  show  the  intention  of  the  parties  in  this  regard. 
The  leases  are  "  for  the  term  ending  on  the  first  day  of  October,  1904," 
and  this  term  is  divided  into  five  periods  by  the  stipulation  as  to  the 
time  of  payments  of  the  rent  money,  and  each  payment  is  for  an  amount 
the  same  as  each  other  payment,  the  first  one  being  cash  in  hand  paid, 
the  receipt  whereof  is  acknowledged  at  the  date  of  the  execution  of  the 
lease,  and  the  four  deferred  payments  falling  due  upon  a  first  day  of 
October  in  the  years  1900,  1901, 1902  and  1903,  thus  showing  that  it 
was  intended  that  each  payment  should  cover  a  period  of  one  year. 
The  manifest  intention  of  the  parties  to  these  contracts  was  to  lease 
said  lands  for  the  term  of  five  years  next  preceding  the  first  day  of 
October,  1904,  and  I  am  of  opinion  that  effect  should  be  given  to  this 
intention.     (See  12  Asst.  Atty.  Genl.'s  Opinions,  p.  204.) 

These  leases  are  in  proper  form  to  warrant  your  approval.  The  act 
of  July  21,  1898,  supra,  which  authorizes  their  execution,  does  not  pro- 
vide how  or  when  the  rentals  may  be  paid,  and  although  the  Depart- 
ment, in  a  letter  to  the  Commissioner  of  the  General  Land  Office, 
August  18,  1899  (Misc.  No.  398,  p.  440),  suggested,  and  although  the 
Territorial  Legislature  of  New  Mexico  by  the  act  of  March  16, 1899, 
has  enacted,  that  rentals  must  be  paid  semi-annually  in  advance,  these 
contracts  have  been  entered  into  upon  better  terms  as  to  time  of  pay- 
ment than  was  either  suggested  by  the  Department  or  provided  by  said 
act,  and  the  validity  of  said  leases  is  not  affected  thereby.  Besides, 
the  Territorial  act,  supra,  provides  that  part  of  an  annual  rental  may  be 
deferred  until  the  first  of  October  of  the  then  current  year,  thus  show- 
ing that  the  board  of  land  commissioners  of  said  Territory  should  have 
a  discretion  in  this  matter. 

I  advise  that  the  leases  submitted  be  approved,  except  lease  No.  1  to 
Pablo  Orespin,  No.  34  to  A.  M.  Adler,  No.  71  to  Miguel  A.  Lopez,  No. 
76  to  iSaturnio  Pinard,  No.  56  to  Charles  Sumner,  No.  65  to  J.  Rafael 
Agnilar,  No.  66  to  Frank  Carpenter,  which  should  be  rejected  on 
account  of  claims  and  rights  adverse  to  the  title  of  the  Territory  under 
its  school  grant,  that  lease  No.  15  to  Baldwin  O.  Stegman  be  approved 
subject  to  the  right  of  way  of  the  Pecos  Valley  Eailway  Company,  and 
that  your  approval  of  lease  No.  20  to  William  J.  Jones,  and  lease  No. 
43  to  Jos.  A.  Armstrong,  for  lands  in  the  Gila  River  forest  reserve,  be 
for  the  present  withheld,  and  the  proper  officer  of  the  Territory  noti- 
fied of  its  right  to  relinquish  these  last-named  lands  to  the  United 
States  and  select  other  lands  in  lieu  thereof. 

Approved,  December  15,  1899. 
E.  A.  Hitchcock, 

Secretary. 


368  DECISIONS    RELATING   TO   THE   PUBLIC   LANDS. 


MINING  CLAIM— PLACER  ENTRY— SURATIY. 

Holmes  Placer. 

An  official  survey  of  a  placer  mining  claim  must  bo  famished,  if  the  description  of 
the  lands,  for  which  patent  is  asked,  cannot  bo  made  to  conform  to  legal  sab- 
divisions  of  the  public  land  surveys. 

Secretary  HitchcoeJc  to  the  Goynmissioner  of  the  General  Land  Office^ 
(W,  V.  D.)  December  15, 1899.  (A.  B.  P.) 

November  C,  1899,  the  Department  referred  to  your  office  for  report 
in  duplicate,  a  commanication  received  on  that  date  from  Ben.  G. 
Carrier,  one  of  the  applicants  for  patent  for  the  Holmes  placer  mining 
claim,  whereof  entry  was  made  December  28, 1895,  Sacramento  laud 
district,  California,  embracing  lot  5,  the  W.  J  of  lot  1,  the  W.  ^  of  the 
E.  J  of  lot  1,  the  W.  i  of  the  SB.  J  of  the  NE.  \  and  the  W.  ^  of  the  E. 
J  of  the  SE.  J  of  the  NE.  J  of  Sec.  3,  T.  12  N.,  R.  10  E.,  M.  D.  M. 

The  Department  is  now  in  receipt  of  your  report,  nnder  date  of 
November  14, 1899,  apon  the  matters  presented  in  said  commanication. 

The  history  of  said  Holmes  placer  claim  and  of  the  proceedings  had 
upon  the  application  for  patent  therefor  is  fally  set  forth  in  depart- 
mental decision  therein  of  May  13,  1898  (26  L.  D.,  650),  and  need  not 
be  repeated  here. 

By  that  decision  the  Department  affirmed  the  decision  of  yoar  office 
of  September  4, 1896,  which  required  the  mineral  claimants  to  canse  an 
official  snrvey  to  be  made  of  that  part  of  the  claim  described  in  the 
entry  as  the  W.  J  of  lot  1  and  the  W.  J  of  the  E.  J  of  lot  1,  in  order 
that  an  accurate  description  thereof  might  be  obtained  with  the  view 
to  passing  the  entry  as  a  whole  to  patent. 

In  the  commanication  of  said  Carrier  it  is  averred,  in  substance  and 
effect,  that  the  cljiim  has  already  been  surveyed  by  a  competent  sur- 
veyor whose  survey  was  received  and  acted  upon  by  the  local  officers 
in  allowing  the  entry;  and  it  is  asked  that  unless  there  is  some  other 
objection  to  the  entry  the  same  be  x^assed  to  patent  as  made.  In  your 
said  report  it  is  recommended  that  the  previous  action  requiring  the 
survey  be  adhered  to. 

If  any  survey  of  the  designated  parts  of  said  lot  1,  claimed  under  the 
entry,  was  ever  made,  as  alleged,  it  must  necessarily  have  been  simply 
a  private  survey,  as  the  record  discloses  no  official  survey  of  aliy  part 
of  the  claim.  Such  private  survey  can  have  no  place  among  the  official 
records  as  a  part  thereof  and  could  not  therefore  be  accepted  as  a  basis 
for  patent. 

Section  2331  of  the  Revised  Statutes  provides  that  all  placer  mining 
claims  located  after  May  10, 1872,  shall  conform  as  near  as  practicable 
with  the  United  States  system  of  public-land  surveys,  and  the  rectan- 
gular subdivisions  of  such  surveys;  but  it  is  further  provided  in  said 
Bection  that  when  placer  claims  can  not  be  conformed  to  legal  subdi- 
visions, survey  and  plat  shall  be  made  as  of  unsurveyed  lands. 
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In  this  case  it  is  clear  that  as  to  the  desigoated  portions  of  lot  1^ 
claimed  under  said  entry,  the  same  do  not  conform  and  can  not  be  made 
to  conform  to  the  rectangular  or  legal  subdivisions  of  the  public  land 
survey  of  the  section  or  township  in  which  said  lot  is  situated.  While 
said  lot  I  is  in  itself  a  legal  subdivision  of  said  survey,  the  Department 
is  not  aware  of  any  rule  or  provision  of  law  whereby  the  subdivision  of 
said  lot  into.smaller  legal  subdivisions,  under  the  system  of  public  land 
surveys  may  be  recognized. 

It  is  theretbre  not  only  necessary  that  an  official  survey  of  the  land 
located  and  claimed  in  said  lot  1  should  be  made  as  required,  for  the 
purpose  of  proper  description  and  identification  in  the  patent  when 
issued,  but  such  survey  appears  to  be  plainly  demanded  by  the  statute 
itself. 

The  recommendation  of  your  office  that  the  requirement  in  this  respect 
be  adhered  to  is  accordingly  approved,  and  you  will  so  notify  the  min- 
eral claimants. 


MEXICAN   PIUVATE  CLAIM— ACT  OF  .JULY   '^3,  18G«. 

Jacks  v.  Belabd  et  al. 

The  right  of  purchase  under  section  1,  act  of  July  23,  1866,  does  not  extend  to  one 
who  purchases  the  title  to  a  confirmed,  but  unsurveyed,  Mexican  private  claim 
having  definite  boundaries,  and  who  receives  patent  for  the  full  quantity  of 
laud  included  within  such  boundaries  as  established  on  survey. 

Sec7'etary  Hitchcocl'  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  December  15,  1899.  (B.  F.  B.) 

This  case  arose  upon  the  application  of  David  Jacks  to  purchase  lot  1, 
Sec.  2,  lots  1  and  2,  Sec.  3,  lots  1, 2, 3, 4, 5,  and  6,  Sec.  10,  lots  1, 2, 3, 4, 5, 
6, 7, 8,  9, 10  and  11,  Sec.  11,  and  lots  1  and  2,  Sec.  12,  T.  16  S.,  E.  1  E., 
M.  D.  M.,  San  Francisco,  California,  under  the  seventh  section  of  the 
act  of  July  23, 1866  (14  Stat.,  218),  claiming  that  said  lots  were  sup- 
I)08ed  to  be  part  of  the  Pueblo  lands  of  Monterey,  as  confirmed  by  the 
board  of  land  commissioners,  which  he  purchased  in  good  faith  prior 
to  the  passage  of  said  act  of  July  23,  1866,  and  which  were  excluded 
from  the  final  survey  of  said  grant.  At  the  same  time  Daniel  Belard 
and  others,  applied  to  make  homestead  entry  of  said  lands  as  public 
lands  of  the  United  States.  The  local  officers  rejected  Jacks'  applica- 
tion but  upon  appeal  your  oifice  reversed  their  decision  and  held  that 
Jacks  was  entitled  to  purchase  said  lands  under  the  provisions  of  the 
seventh  section  of  the  act  of  July  23,  1866,  they  having  been  excluded 
from  a  Mexican  grant  by  final  survey,  and  Jacks  having  purchased 
them  from  the  grant  claimants  in  good  faith  and  for  a  valuable  con- 
sideration, upon  the  belief  that  they  were  part  of  the  grant.  From 
your  decision  Daniel  Belard  and  other  homestead  applicants  have 
appealed.  ^ 
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The  seventh  section  of  the  act  of  July  23,  1866,  under  which  Jacks 
claims  the  right  of  purchase  is  as  follows: 

That  where  persons  in  good  faith,  and  for  a  valuable  consideration,  have  pur- 
chased lands  of  Mexican  grauti^es  or  assigns,  which  grants  have  subsequently  been 
rejected,  or  where  the  lands  so  purchased  have  been  excluded  from  the  final  survey 
of  any  Mexican  grant,  and  have  used,  improved,  and  continued  in  the  actual  posses- 
sion of  the  same  a«  accbrding  to  the  lines  of  their  original  purchase,  and  where  no 
valid  adverse  right  or  title  (except  of  the  United  States)  exists,  such  purchasers  may 
purchase  the  same,  after  having  such  lands  surveyed  under  existing  laws,  at  the  mini- 
Dium  price  established  by  law,  upon  first  making  proof  of  the  facts  as  required  in 
this  section,  under  regulations  to  be  provided  by  the  commissioner  of  the  general 
land  office,  joint  entries  being  admissible  by  coterminous  proprietors  to  such  an  extent 
as  will  enable  them  to  adjust  their  respective  boundaries. 

This  section  wa»  designed  for  the  relief  of  persons  who  had,  in  good 
flEtith  and  for  a  valuable  consideration,  purchased  lands  of  Mexican 
grantees  or  assigns,  where  the  title  failed,  by  allowing  such  persons  to 
purchase  at  the  minimum  price  established  by  law,  the  lands  which  they 
have  used,  improved  and  continued  in  the  actual  possession  of,  accord- 
ing to  the  lines  of  their  original  purchase,  and  where  no  valid  adverse 
right  or  title  (except  of  the  United  States)  exists.  ^ 

Whether  such  invalidity  were  on  account  of  some  defects  in  the  proceeding  which 
resulted  in  a  defective  grant  or  whether  it  existed  by  reason  of  an  inability  to  prove 
an  actual  grant  was  not  material,  so  long  as  the  claim  of  title  actually  rested  upon 
what  was  in  good  faith  supposed  to  have  been  a  valid  claim  under  the  government 
of  M^exico,  and  so  long  as  there  was  no  valid  adverse  right  or  title  other  than  that  of 
the  United  States.     Beley  v.  Naphtaly  (169  U.  S.,  353, 359). 

The  purpose  of  the  act — 

was  to  remedy  (by  purchase  of  the  land  from  the  United  States  at  the  lowest  rate)  a 
defect  in  a  title  supposed  to  have  been  derived  from  the  Mexican  government,  where 
the  claimant  had  in  good  faith  and  for  a  valuable  consideration  purchased  from  one 
who  claimed  to  be  a  Mexican  grantee,  or  from  his  assigns  (ib.,  361), 

or,  where  the  lands  purchased  were  supposed  to  be  within  the  limits 
of  a  Mexican  grant  and  were  afterwards  excluded  upon  final  survey. 
Hosmer  v.  Wallace  (97  U.  S.,  575). 

But  the  right  of  purchase  can  only  extend  to  such  lands  as  the  pur- 
chasers have  used,  improved  and  continued  in  possession  of  "  according 
to  the  lines  of  their  original  purchase,"  and  can  not  extend  to  any  lands 
that  are  not  actually  within  those  limits.  The  purpose  of  the  act  was 
to  remedy  a  defect  in  a  title,  which  the  Mexican  grantee  attempted  to 
convey,  by  allowing  the  purchase  of  the  lands  from  the  United  States. 

It  is  contended  by  appellants  that  Jacks  has  received  patent  from 
the  United  States  of  all  the  lands  purchased  by  him,  or  his  assignors, 
and  that  the  relief  afforded  by  the  act  can  only  extend  to  lands  which 
he  actually  purchased  and  not  to  lands  which  he  supposed  he  purchased. 

The  claim  of  Jacks  rests  upon  his  purchase  of  the  grant  of  the 
Pueblo  of  Monterey,  the  extent  of  which  was  determined  by  the  final 
survey  made  in  conformity  with  the  decision  of  the  Department  of 
October  4, 1887  (6  L.  D.,  179),  which  excluded  the  lands  in  controversy. 
It  was  a  grant  of  a  tract  of  land  with  defined  boundaries.    The  petition 
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asking  for  confiriDation  described  the  bouudaries  and  the  board  of  com- 
missioners, Jaimary  22,  1856,  coDfirmed  the  grant  as  petitioned  for. 
The  boandaries  of  the  grant,  as  confirmed,  were  described  in  the  decree 
as  follows : 

From  the  moath  of  the  river  Monterey  iu  the  sea  to  the  Pilarcitos;  thence  running 
along  the  Canada  to  the  Lagona  Seoa,  which  in  the  high  road  to  the  Presidio,  thence 
rauning  along  the  highest  ridge  of  the  monntains  of  San  Carlos  unto  Point  Cypress 
further  to  the  north ;  and  from  said  point  following  all  the  coast  unto  said  month  of 
the  river  of  Monterey,  excepting  and  reserving  therefrom  such  portions  thereof  as 
are  held  hy  individual  owners  by  right  or  title  derived  from  competent  authority 
other  than  said  puebla  or  city. 

After  the  grant  was  confirmed  the  city  of  Monterey,  by  deed  dated 
February  9,  1859,  conveyed  to  D.  R.  Ashley  and  David  Jacks,  certain 
lands  described  as  follows : 

The  lands  belonging  to  the  city  of  Monterey,  granted  by  the  Mexican  government  to, 

• 

or  set  apart  by  the  former  aatliorities  of  California  for,  the  Pueblo  of  Monterey,  and 
confirmed  by  the  United  States  land  commissioners  for  Caliibrnia  to  said  city,  includ- 
ing and  comprising  all  the  right,  title  and  interest  which  said  city  has  or  may  have, 
whether  in  possession  or  in  expectancy,  in  and  to  the  lands,  anil  every  pnrt  and  por- 
tion thereof,  bounded  as  follows :  Commencing  at  the  mouth  of  the  Salinas  or  Mon- 
terey River  and  running  up  that  stream  to  the  site  of  Pilarcitos;  thence  through  the 
canon  to  the  Lagnna  Seeo;  thence  following  the  summit  of  the  hill8.and  the  city  line 
between  Monterey  and  Carmelo  to  Point  Cypress;  and  thence  following  the  Pacific 
Ocean  to  the  place  of  beginning,  and  containiug  all  the  lands  by  the  authorities  of 
the  United  States  confirmed  to  said  City  of  Monterey. 

Subsequently  Ashley  conveyed  to  Jacks  his  interest. 

After  the  grant  was  purchased  from  the  city  of  Monterey  it  was  sur- 
veyed under  authority  of  the  act  of  March  3,  1851  (9  Stat.,  637),  and  on 
January  5,  18C9,  the  surveyor-general  forwarded  to  your  office  the  field 
notes  and  plat  of  said  survey,  known  as  the  Wagner  survey,  which 
included  the  lands  embraced  in  Jacks's  application.  The  action  of  the 
laud  department  upon  this  survey  is  fully  set  forth  in  the  decision  of 
October  4, 1887  (6  L.  D.,  179),  which  held  that  said  survey  did  not  fol- 
low the  calls  of  the  decree  of  confirmation  and  that  the  Department  had 
no  authority  to  establish  a  different  line  agreed  to  by  coterminous 
owners.  The  Wagner  survey  was  rejected  and  a  new  survey  was  made 
in  accordance  with  the  views  set  forth  in  said  decision,  which  was 
finally  approved  and  Jacks  received  patent  for  the  land  embraced  in  said 
survey^    See  also  12  L.  D.,  364. 

At  the  date  of  the  purchase  no  survey  of  the  grant  had  been  made 
and  hence  the  particular  lands  that  would  be  included  within  the 
described  boundaries  could  not  then  be  identified.  The  mere  fact  that 
Jacks  supposed  certain  lands  would  be  included  within  such  boundaries 
or  that  it  was  the  general  belief  that  those  lands  were  included  in  the 
grant  would  give  no  right  of  purchase  under  the  act  because  the  limits 
of  his  purchase  are  the  boundaries  described  in  his  deed  which  follows 
the  decree,  and  he  took  by  such  purchase  all  the  lands  which  might  be 
ascertained  ni>on  final  survey  of  the  snrant  to  be  included  within  said 
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limits,  whether  they  were  more  or  less  than  he  supposed  would  be 
included  within  said  boundaries.  Had  it  been  determined  that  the 
survey  of  1869  diminished  instead  of  enlarging  the  grant,  Jacks  would 
have  taken  all  the  lands  within  the  limits  of  the  final  survey,  although 
it  might  have  included  lands  that  he  did  not  suppose  he  had  purchased. 

The  purpose  of  the  act  was  to  remedy,  by  purchase  from  the  United 
States,  a  defect  in  a  title  supposed  to  have  been  derived  from  the  Mexi- 
can grantee,  or  his  assigns.  There  was  no  defect  in  this  title.  It  was 
confirmed  according  to  the  boundaries  described  in  the  grant  and  as  set 
forth  in  the  petition  for  confirmation.  The  purchasers  received  patent 
for  the  full  quantity  *•  according  to  the  lines  of  their  original  purchase,"' 
and  the  x)rovisions  of  the  act  can  not  be  extended  to  allow  a  purchase 
of  lands  outside  of  those  limits  merely  because  the  purchasers  supposed 
that  such  lands  would  be  included  within  those  limits. 

Your  decision  is  reversed  and  the  application  of  Jacks  will  be  rejected. 
The  papers  are  returned  to  your  office  for  proper  action  upon  the 
respective  claims  of  the  homestead  applicants. 


OKLAHOMA  LANDS-SECOND  HOMESTEAD  ENTRY. 

Feedebick  Husteb. 

The  right  to  make  a  secood  homestead  entry  conferred  hy  the  act  of  March  2, 1889, 
upon  persons  '^  who  having  attempted  to,  but  for  any  cause  failed  to  secure  a  title 
in  fee  to  a  homestead  under  existing  law,"  is  applicable  to  entries  in  the  Chero- 
kee Outlet,  and  is  determined  by  the  status  of  the  applicant  at  the  date  of  his 
application. 

Secretary  Hitchoocl'  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(W.  V.  D.)  her  16,  1899.  (G.  B.  G.) 

March  15, 1895,  Frederick  Huster  made  homestead  entry  for  the  N\V. 
i  of  the  NE.  J  and  lot  1  of  Sec.  26,  T.  29  N.,  R.  3  E.,  Perry,  Oklahoma, 
land  district,  and  relinqnished  the  same  under  circumstances  which  do 
not  authorize  an  imputation  of  bad  faith,  either  in  making  the  entry  or 
in  executing  the  relinquishment.  November  12,  1897,  he  filed  in  the 
land  office  at  Perry,  Oklahoma,  his  application  to  make  homestead 
entry  for  the  W.  J  of  the  NE.  J  of  Sec.  23,  T.  27  N.,  R.  3  E.,  in  the  same 
land  district,  which  application  was  denied  by  your  office,  September  7, 
1898,  on  the  ground  that  he  had  made  a  previous  entry  and  voluntarily 
relinquished  the  same,  and  he  has  appealed  to  the  Department. 

The  land  applied  for  is  a  portion  of  the  Cherokee  Outlet,  which  was 
opened  to  settlement  September  IG,  1893,  by  virtue  of  the  President's 
proclamation  of  August  19,  1893  (28  Stat.,  1222,  1227),  made  pursuant 
to  the  act  of  March  3,  1893  (27  Stat.,  612,642),  which  act  provided  that 
said  land  should  be  opened  to  settlement  ^4u  the  manner  provided 
in  section  thirteen  of  the  act  of  Congress  approved  March  2,  1889.^' 
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The  said  section  13  of  the  act  of  March  2,  1889  (25  Stat.,  980,  1005), 
provides  that : 

Any  person  having  attempted  to,  but  for  any  cause  failed  to  secure  a  title  in  fee 
to  a  homestead  under  existing  law,  or  who  made  entry  under  what  is  known  as  the 
commuted  provision  of  the  homest-ead  law,  shall  be  qualified  to  make  a  homestead 
entry  upon  said  lauds, 

and  this  statute  is  applicable  to  the  lands  in  the  Cherokee  Oatlet  in 
determining  the  qualifications  of  claimants  therefor.  Walton  et  aL  v, 
Monahan,  29  L.  D.,  108. 

In  the  case  of  James  \V.  Lowry,  26  L.  D.,  448,  it  was  held,  in  refer- 
ence to  the  application  of  Lowry  to  make  a  second  entry  under  the  act 
above  quoted,  he  having  subsequently  to  the  passage  of  said  act  com- 
muted a  homestead  entry  to  cash,  that  said  application  should  be 
allowed,  and  that  the  words  "having  attempted  to,  but  for  any  cause 
failed  to  secure  a  title  in  fee  to  a  homestead  under  existing  law,"  have 
reference  to  the  stiitus  of  the  applicant  at  the  time  of  making  his  appli- 
cation, and  not  at  the  time  of  the  passage  of  said  act. 

Inasmuch  as  Huster  had  at  the  date  of  his  application  to  make  a 
second  entry  theretofore  attempte<l  and  failed  to  secure  a  title  in  fee  to 
a  homestead,  the  only  question  left  for  consideration  in  this  case  is 
whether  such  attempt  was  under  "existing  law"  within  the  meaning  of 
the  act  above  quoted.  It  is  not  necessary  to  inquire  whether  by  exist- 
ing law  is  meant  law  existing  at  the  date  of  the  entry  under  which 
the  attempt  to  secure  title  was  made,  law  existing  at  the  date  of  the 
passage  of  the  said  act  of  March  2, 1889,  or  law  existing  at  the  date  of 
the  application  to  make  a  second  entry.  Buster's  application  and  the 
entry  allowed  thereon  for  the  land  subsequently  relinquisbed  were  under 
section  2289  of  the  Kevised  Statutes,  and  this  law  was  in  existence  at 
each  and  all  of  said  dates.  It  results  that  he  is  a  person  who  has 
attempted  to,  but  failed  to  secure  a  title  in  fee  to  a  homestead  under 
existing  law,  and  that  his  pending  application  should  be  allowed. 

The  decision  appealed  from  is  reversed,  and  a  decision  of  the  depart- 
ment rendered  herein  September  1,  1899,  is  hereby  recalled,  and  this 
decision  substituted  therefor. 


MIKIXd    CLAIM-ENTRY— ADVKRSJ2    RIGHTS. 

McCoRMACK  17.  Night  Hawk  and  Nightingale  Gold  Mining  Co. 

On  the  payment  of  the  purchase  price  of  a  tract  of  mineral  laud  and  the  allowance 
of  n.  mineral  entry  therefor,  the  right  of  the  applicant  to  receive  a  patent  cor- 
reHpondiuj^  to  his  entry  is  complete,  and  precludes  the  acquisition  of  an}' adverse 
right  while  said  entry  remains  of  record. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(\V.  V^  D.)  December  16, 1899.  (C.  J.  W.) 

The  record  shows  that  on  the  27th  of  July,  1891,  M.  Hehner  and  T. 
H.  Burnham  located  the  claim  known  as  the  Nigbt  Hawk  lode,  in 
Cripple  Creek  mining  district,  El  Paso  county,  Colorado. 
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By  mesne  conveyances  the  title  of  the  locators  of  said  claim  became 
vested  in  the  Oonsolidated  Night  Hawk  and  Nightingale  Gold  Mining 
Company  (a  corporation),  which  made  an  amended  location  of  the  claim 
on  July  5, 1892.  Said  company  thereafter  applied  for  patent,  taking 
the  necessary  steps  to  comply  with  the  requirements  of  the  law  in  that 
respect. 

Before  the  expiration  of  the  period  of  publication  of  notice,  certain 
persons,  alleged  owners  of  the  claim  known  as  the  Ramona  lode,  on 
February  1, 1893,  filed  an  adverse  claim.  Suit  on  said  adverse  claim 
was  duly  commenced  in  the  proper  court,  but  was  thereafter,  on  March 
15, 1893,  dismissed.  Prior  to  such  dismissal,  to  wit,  on  March  11,  ISOS, 
the  said  Oonsolidated  Night  Hawk  and  Nightingale  Gold  Mining  Com- 
pany, by  its  attorney  in  fact,  T.  H.  Shepherd,  executed  a  relinquishment 
to  the  United  States  for  a  part  of  the  conflict  between  the  Night  Hawk 
lode  claim,  survey  No.  7594,  and  the  Eamona  lode  claim,  survey  No. 
8002,  the  relinquished  portion  being  described  by  metes  and  bounds  as 
follows ; 

Beginning  at  Cor.  No.  3,  survey  No.  7594,  Night  Hawk  lode;  thence  N.  63^  31'  W. 
289.67  feet;  thence  S.  26'^22' W.  143.21  feet;  thence  S.'  63°  31'  E.  289.67  feet;  thence 
N.  26^  22'  E.  143.21  feet,  to  the  place  of  heginuing. 

On  August  8,  1893,  said  company,  having  complied  with  the  require- 
ments of  the  law  in  matters  of  proof  and  payment,  was  permitted  to 
make  mineral  entry  No.  340  for  said  Night  Hawk  claim,  excluding, 
howevcir,  the  above  described  part  of  the  Eamona  claim  No.  8002, 
relinquished  by  said  Night  Hawk  Company,  the  Night  Hawk  claim  as 
so  entered  embracing  8,797  acres,  for  which  final  certificate  issued. 
When  said  entry  was  taken  up  for  consideration  by  your  office,  it  would 
appear  that  it  was  erroneously  assumed  that  the  portion  of  the  claim  in 
conflict,  relinquished  by  the  Oonsolidated  Night  Hawk  and  Nightingale 
Gold  Mining  Oompany,  embraced  the  entire  Ramona-Night  Hawk  con- 
flict, and  the  United  States  surveyor- general  was  accordingly  directed 
to  amend  said  survey  so  as  to  exclude  the  laud  located  by  the  Eamona 
claimants,  and  an  amended  survey  was  made  in  accordance  with  such 
instructions.  After  the  survey  was  amended  the  entry  was  approved 
for  patenting  and  the  patent  appears  to  have  followed  the  amended 
survey,  rather  than  the  entry,  thus  omitting  from  the  patent  a  portion 
of  the  premises  owned  and  entered  by  the  Night  Hawk  claimant  and 
still  embraced  in  its  entry.  The  amended  survey  is  said  by  the  sur- 
veyor-general, in  his  certificate  appended  to  the  field  notes,  to  have 
been  made  in  compliance  with  instructions  from  your  office,  contained 
in  letter  "N"  of  October  28, 1893.  After  the  error  in  the  patent  was 
discovered  and  brought  to  the  attention  of  your  office,  you  held,  by 
decision  of  March  19,  1897,  that: 

Upon  examination  of  patent  record  Vol.  248,  p.  229,  it  is  ascertained  that  the 
entire  conflict  with  the  Raniona  lode  is  excluded,  whereas  the  record  of  the  case 
shows  that  claimants  were  entitled  to  a  portion  of  said  conflicting  ground  and  that 
entry  was  duly  made  therefor. 
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It  thus  appears  tbat  the  patent  is  erroneously  issued  and  upon  surrender  of  the 
same  with  the  accompanying  evidence  mentioned  in  claimant's  request,  said  patent 
will  be  canceled  under  the  rules  and  a  new  patent  be  issued  in  lieu  thereof. 

The  Cousolidated  Night  Hawk  and  Nightingale  Gold  Mining  Oom- 
pany  did  not  avail  itself  at  once  of  the  suggestions  made  in  said  deci- 
sion, but,  while  the  same  were  under  consideration  and  consultation 
between  the  Bamona  and  Night  Hawk  claimants,  on  May  28, 1808,  one 
Alexander  McGormack  filed  a  protest  against  said  entry,  the  grounds 
of  which  are  as  follows: 

First.  Because  The  Night  Hawk  and  Nightingale  Consolidated  Gold  Mining  Com- 
pany, by  an  amended  survey  made  on  the  1st  day  of  January,  1894,  excluded  all  ter- 
ritory not  embraced  in  said  amended  survey,  and,  therefore,  the  premines  in  contro- 
versy after  said  date  were  relinquished  and  abandoned  by  said  company. 

Second.  Because  Sylvester  Johnson  et  al.,  the  owners  of  the  Ramona  lode  claim, 
by  an  amended  survey,  dated  the  23rd  day  of  June,  1896,  excluded  all  territory  not 
embraced  in  said  amended  survey,  and,  therefore,  the  premises  in  controversy,  after 
said  date,  were  relinquished  and  abandoned  by  said  Johnson  et  aZ.,  the  owners  of  the 
Ramona  lode  claim. 

Third.  Because  the  Twilight  lode  mining  claim  was  located  by  C.  C.  Steese,  the 
grantor  of  this  protestant,  on  the  2l8t  day  of  February,  1896,  and  ever  since  thereto 
has  been  and  now  is  a  valid  subsisting  lode  mining  claim.  That  the  grantor  of  your 
protestant  discovered  and  disclosed  in  the  discovery  shaft  of  the  said  Twilight  loile 
claim  a  vein  of  mineral  in  rock  in  place,  uiid  marked  the  boundaries  of  said  claim, 
and  filed  a  location  certificate  thereof,  and  in  every  detail  complied  with  the  laws  of 
the  State  of  Colorado  and  of  the  United  States  in  reference  to  the  location  of  lode 
mining  claims  upon  the  unappropriated  fmblic  mineral  domain,  and  your  protest- 
ant is  therefore  the  owner  of  said  premises.  That  said  discovery  shaft  of  said  Twi- 
light lode  mining  claim  is  located  upon  a  valuable  vein  of  ore.  the  apox  of  which 
runs  through  the  end  lines  of  said  Twilight  lode  claim,  and  there  has  beeu  expended 
upon  said  Twilight  lode  claim  by  your  protestant  and  his  grantors  more  than  five 
thousand  dollars  (^000)  in  development  work.  That  ever  since  the  location  of  said 
Twilight  lode  mining  claim  your  protestant  and  grantors  have  been  in  the  actual 
occujiation  and  possession  of  said  lode  claim,  and  for  the  greater  portion  of  the  time 
have  been. mining  and  extracting  ore  therefrom. 

Fourth.  That  both  the  surveys  of  the  Night  Hawk  lode  claim,  Sur.  No.  7594, 
amended,  and  the  Ramona  lode  mining  claim,  Sur.  X(X)2,  amended,  shows  said  prem- 
ises in  controversy  to  have  been  abandoned. 

Fifth.  That  the  stakes  and  monuments  placed  upon  the  ground  by  the  owners  of 
said  Night  Hawk  and  Kamona  lode  claims  shows  said  premises  in  controversy  to 
have  been  excluded  from  each  of  said  amended  applications. 

Sixth.  That  no  work  or  labor  has  been  performed  or  improvements  made  upon  any 
part  or  portion  of  the  premises  in  controversy  by  the  Night  Hawk  and  Nightingale 
Consolidated  Gold  Mining  Company  at  any  time  since  the  patent  was  issued  on  the 
Night  Hawk  lode  mining  claim,  or  since  the  time  of  the  entry  of  the  said  Night 
Hawk  lode  mining  claim,  to  wit,  the  8th  day  of  August,  1893. 

Seventh.  That  all  the  work  performed  and  developments  made  by  your  jirotestant 
was  performed  and  done  with  full  knowledge  and  acquiescence  on  the  part  of  the 
owners  of  the  Night  Hawk  lode  claim,  and  without  any  objection  thereto. 

Eighth.  Because  H.  H.  Brown,  President  of  The  Night  Hawk  and  Nightingale 
Cousolidated  Gold  Mining  Company,  after  the  exclusion  of  the  premises  in  contro- 
versy from  the  amended  application  for  patent  of  the  Night  Hawk  lode  claim,  sur- 
vey No.  7594,  amended,  and  the  consequent  abandonment  of  said  premises,  located 
the  Twilight  lode  in  the  name  of  C.C.  Steese,  who  at  all  times  since  the  location 
thereof,  and  until  the  disposition  of  the  same  to  the  grantor  of  your  protestant, 
held  the  said  Twilight  lode  claim  in  trust  for  the  said  H.  H.  Brown  and  others. 
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Ninth.  That  the  receiver's  receipt  and  patent  for  said  Night  Hawk  lode  claim 
were  fraudulently  obtained  in  this :  That  there  was  no  vein  of  mineral  or  rock  in 
place,  or  otherwise,  disclosed  in  said  discovery  shaft  on  said  Night  Hawk  lode  miU' 
ing  claim  at  any  time  previous  to  its  application  for  patent. 

Tenth.  For  other  good  and  valuable  reasons  appearing  in  the  affidavits  hereto 
attached. 

Meantime,  Sylvester  Johnson  et  al.,  on  June  21, 1898,  filed  application 
for  patent  for  the  Ramona  No.  2  lode  claim,  embracing  the  ground  in 
controversy. 

Upon  consideration  of  said  protest  and  the  application  papers  of  the 
Eamona  No.  2  lode  claim,  which  was  forwarded  by  the  local  officers  as 
pertaining  to  the  land  in  dispute,  your  office,  on  July  22, 1898,  held  that 
the  Consolidated  Night  Uawk  and  Nightingale  Gold  Mining  Company 
was  guilty  of  laches  in  not  availing  itself  of  the  privilege  granted  by 
decision  of  March  19, 1897,  and  you  withdrew  and  revoked  that  a-etion. 

The  papers  in  the  Ramona  No.  2,  application  for  patent,  w^ere 
returned  to  the  local  office,  with  direction  that  the  application  be 
received  and  given  consecutive  number,  and  that  publication  thereof 
be  made  subject  to  the  filing  of  adverse  claims  by  the  Twilight  lode 
claimant  and  others. 

The  Consolidated  Night  Hawk  and  Nightingale  Gold  Mining  Com- 
paiiy  have  appealed  from  you*  office  decision  of  July  22,  1898,  and 
assigned  the  following  specifications  of  error: 

I.  Error  in  attributing  laches  to  the  Night  Hawk  owner  when  in  fact  no  time  was 
specitied  within  which  the  company  owner  miglit  avail  itself  of  the  permission 
granted  by  the  General  Land  Office,  to  wit,  to  reconvey  a  patent  in  the  issuance  of 
which  the  Land  Department  admits  having  made  error,  such  action  resulting  in  the 
lasting  ii^jury  of  Haid  Night  Hawk  owner  and  its  grantees. 

II.  Error  in  charging  laches  in  the  face  of  the  fact  that  the  Night  Hawk  claimant 
has  never  been  advised  of  the  action  of  the  Land  Office,  allowing  reconveyance,  in 
the  manner  specifically  pointed  out  in  the-rules  of  practice. 

III.  Error  to  have  given  any  weight  to  the  protest  of  said  Alexander  McCormack, 
and  in  ignoring  the  fact  that  said  McCorniack-s  location  of  the  Twilight  lode  cover- 
ing a  portion  of  the  said  Night  Hawk  lode,  was  made  at  a  time  when  the  laud  was 
embraced  in  a  tfubaisting  mineral  land  entry f  allowed  upon  proof  of  due  compliance* 
with  law,  which  land  is  still  embraced  in  an  uncanceled  valid  subsisting  entry. 

IV.  Error  in  not  rejecting  the  protest  of  said  McCormack  because  of  his  utter  lack 
of  right  in  the  premises,  and  because  the  location  of  said  Twilight  lode  was  abso- 
lutely null  and  void,  covering  as  it  did,  land  embraced  in  an  entry  which  had  never 
been  rejected. 

V.  Error  not  to  have  issued  a  supplemental  patent  covering  the  ground  errone- 
ously omitted  from  the  Night  Hawk  ])atent  heretofore  issued. 

VI.  On  behalf  of  the  Night  Hawk  claim  especially  error  is  alleged  in  insisting  on 
the  surrender  of  the  outstanding  patent,  which  surrender  would  jeopardize  the 
interests  of  appellant,  when  the  error  made  by  the  Land  Department  in  issuing  said 
patent  may  be  easily  corrected  (in  a  perfectly  regular  manner)  by  the  issuance  of  a 
supplemental  patent. 

In  re  application  for  patent  for  the  Bamona  No.  2  lode  claim,  the 
parties  named  have  filed  the  following  statement  in  reference  thereto: 

Now  comes  Sylvester  Johnson  et  ah,  claimants  above  named,  and  hereby  declare 
that  they  do  not  wish  to  hinder  or  delay  the  said  company  from  obtaining  patent  to 
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the  groand  in  conflict  between  the  Night  Hawk  and  Ramon  a  lodes,  and  ask  that 
their  application  be  held  in  abeyance  until  decision  in  regard  to  protest  above 
named. 

The  above  statement  indicates  that  the  claimantB  of  the  EamonaKo. 
2  lode  claim  have  no  controversy  with  the  Consolidated  Kight  Hawk 
and  Nightingale  Gold  Mining  Company  for  the  ground  embraced  in  its 
entry  No.  340,  and  omitted  through  mistake  from  its  patent.  This 
would  appear  to  leave  the  controversy  between  the  Consolidated  Night 
Hawk  and  Nightingale  Gold  Mining  Company  and  Alexander  McCor- 
mack,  protestaut,  as  the  only  matter  to  be  considered  by  way  of  objec- 
tion to  the  issuance  of  patent  to  said  company  so  as  to  embrace  all  the 
land  covered  by  its  said  entry. 

It  is  not  necessary  to  a  clear  understanding  of  the  rights  of  the 
parties  that  all  of  the  specifications  of  error  should  be  discussed. 

The  record  shows  clearly  that  a  portion  of  the  ground  embraced  in 
the  entry  of  the  Consolidated  Night  Hawk  and  Nightingale  Gold  Min- 
ing Company  was  by  mistake  of  your  office  omitted  from  the  patent 
issued  to  said  company  on  said  entry.  It  can  not  be  questioned  that 
said  company  has  a  subsisting  entry  for  the  ground  in  controversy, 
which  has  never  been  canceled.  McCormack  could,  therefore,  acquire 
no  right  to  ground  embraced  in  such  entry  by  a  location  to  which  it 
was  not  subject.  The  entry  of  the  ground  in  question  by  the  Night 
Hawk  claimant  appearing  from  the  record,  as  does  also  the  fact  of  the 
payment  of  the  purchase  price  for  it  to  the  United  States  by  the  pur- 
chaser, the  right  of  the  company  to  obtain  patent,  corresponding  to  the 
entry,  is  complete,  and  precludes  the  acquisition  of  any  adverse  right 
while  said  entry  remains  of  record. 

The  legal  effect  of  purchase  and  entry  under  the  mining  laws  of  the 
United  States  was  considered  in  the  case  of  Benson  Mining  and  Smelt- 
ing Company  v,  Alta  Mining  and  "Smelting  Company  (146  U.  S,,  428), 
in  which  case  three  classes  of  title  are  recognized  as  springing  out 
of  the  mining  laws:  1.  Title  in  fee  simple.  2.  Title  by  possession. 
3.  Complete  equitable  title.  After  defining  the  first  and  second  classes, 
the  court  said  as  to  the  third : 

The  equitable  title  accrnes  immediately  npon  purchase,  for  the  entry  eutitles  the 
purchaser  to  a  patent,  and  the  right  to  a  patent  once  vested  is  equivalent  to  a  pat- 
ent issued. 

This  definition  of  complete  equitable  title  based  on  an  entry  under 
the  mining  laws,  the  court  substantially  adopted  from  certain  previous 
decisions  of  the  land  department  referred  to  in  its  opinion.  The  prin- 
ciple was  also  applied  in  the  case  of  Hamilton  v.  Southern  Nev.  (xold 
and  Silver  Mining  Company  (33  Fed.  Eep.,  562),  where  it  was  held  by 
the  United  States  circuit  court  for  the  district  of  Nevada,  in  substance, 
that  a  party  who  pays  the  purchase  money  for  a  mining  claim  and 
receives  the  certificate  of  purchase  is  the  owner  of  the  laud. 

In  the  case  of  Aurora  Hill  Con.  Mining  Company  r.  85  Mining  Com- 
pany et  al.  (34  Fed.  Rep.,  515),  the  same  court  held,  in  substance  and 
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effect,  that  an  applicant  for  a  patent  to  a  mining  claim  who  has  made  final 
entry,  paid  the  purchase  money  for  the  land  and  obtained  his  certificate 
of  purchase,  is  not  obliged  to  continue  the  annual  expenditure  upon  the 
claim  required  by  section  2324  of  the  Revised  Statutes;  and  that  such 
entry  and  certificate  of  purchase,  as  long  as  they  remain  uncanceled, 
are  equivalent  to  a  patent,  so  far  as  the  rights  of  third  parties  are 
concerned. 

In  the  recent  case  of  Morgan  et  al,  v.  Antlers- Park-Regent  Consoli- 
dated Mining  Company  (29  L.  D.,  114),  the  same  principle  was  recog- 
nized.   In  that  case  the  Department  held : 

That  an  application  for  patent  under  the  mining  laws  for  land  embraced  in  an 
existing  mineral  entry  should  not  be  accepted  or  entertained. 

The  charge  that  the  entry  company  abandoned  the  ground  in  contro- 
versy after  entry  and  paymeut,  and  that  it  has  performed  no  labor  upon 
it  since,  constitutes  no  ground  of  complaint  against  the  entry,  in  view 
of  the  principle  announced  in  the  authorities  cited. 

As  to  the  ninth  paragraph  of  said  protest,  which  vaguely  charges 
want  of  discovery  sufficient  to  support  the  location  of  the  Night  Hawk 
lode  claim,  it  is  sufficient  to  say  that  such  charge  is  too  indefinite  to 
justify  affirmative  action  by  the  Department  at  this  late  day,  especially 
in  view  of  the  fact  that  there  is  no  denial  that  the  land  is  mineral,  and 
therefore  properly  subject  to  location,  purchase  and  entry  nnder  the 
mining  laws,  and  the  further  fact  that  the  protest  itself  alleges  the 
mineral  character  of  the  land. 

It  was  therefore  error  on  the  part  of  your  office  to  have  considered 
the  protest  of  McCormack  as  presenting  a  sufficient  showing  to  justify 
the  withholding  of  patent  from  the  entry  company  for  the  land  in  con- 
troversy. 

Tour  office  decision  is  accordingly  reversed.  The  protest  of  McCor- 
mack is  dismissed,  and  your  office  is  directed  to  issue  a  supplemental 
patent  to  said  Consolidated  Night  Hawk  and  Nightingale  Gold  Mining 
Company,  so  as  to  properly  convey  to  it  the  lands  to  which  it  is  entitled 
under  its  said  entry  and  not  embraced  in  the  former  patent  issued  on 
said  entry. 


SALE  OF  ISOLATED  TRACTS— ACT  OF  FEBRl'ARY  ««,  1805. 

Henry  I).  Eoss. 

The  statutorj  authority  conferred  npon  the  Commissioner  of  the  General  Land 
Office,  in  the  matter  of  ordering  into  market  isolated  or  disconnected  tracts  of 
public  land,  is  limited  to  tracts  that  amount  to  less  than  one  quarter  section  as 
described  by  the  public  land  surveys,  without  regard  to  the  fact  that  such 
quarter  section  may  contain  less  than  one  hundred  and  sixty  acres. 

Acting  Secretary  Byan  to  the  Commissioner  of  the  General  Land  Office, 
(W.  Y.  D.)  December  18,  1899.  (C.  W.  P.) 

Henry  D.  Ross  has  appealed  from  the  decision  of  your  office  of 
November  10, 1898. 
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The  lands  involved  are  situated  in  the  Prescott  land  district,  Ari- 
zona Territory,  and  are  described  as  follows:  The  NW.  J  of  the  NB.  J, 
the  K  i  of  the  NW.  4  and  the  SW.  \  of  the  NW.  J  of  Sec.  30,  T.  21 
N.,  R.  3"  W.;  the  N.  i  of  the  NW.  J,  the  SPL  J  of  the  NW.  J  and  the 
NE.  J  of  the  SW.  J  of  Sec.  34,  T.  21  K,  R.  3  E. 

By  letter  of  February  1, 1898,  at  the  instance  of  Patrick  Johnston, 
your  office  authorized  the  local  officers  to  offer  at  public  sale  the  tracts 
itforesaid,  as  isolated,  at  not  less  than  two  dollars  and  fifty  cents  i)er 
acre,  in  accordance  with  instrnctions  contained  in  [the  general]  circular 
of  October  30, 1895,  page  5. 

The  two  tracts  together  contain  319.41  acres,  and  were  sold  on  April 
12, 1898,  to  Henry  D.  Boss,  at  the  rate  of  two  dollars  and  fifty  cents 
X)er  acre,  and  cash  certificate  No.  597  issued  therefor  on  the  same  day. 

On  September  29, 1898,  your  office  called  the  attention  of  the  local 
officers  to  the  second  proviso  to  the  act  of  February  26,  1895  (28  Stat., 
687),  amending  section  2455  of  the  United  States  Revised  Statutes, 
which  is  as  follows:  '*"  Provided^  That  not  more  than  one  hundred  and 
sixty  acres  shall  be  sold  to  any  one  person,"  and  that  the  instructions 
contained  in  circular  of  October  30,  1895,  call  attention  thereto,  and 
directed  them  to  inform  Mr.  Ross  that  he  is  allowed  thirty  days  within 
which  to  show  cause  why  his  entry  should  not  be  canceled  as  to  the 
tract  in  Sec.  30  which  contains  159.41  acres,  or  relinquish  one  of  the 
tracts,  so  that  the  purchase  will  not  exceed  one  hundred  and  sixty 
acres. 

On  October  20,  1898,  Mr.  Ross  filed  in  the  local  office  a  motion  for  a 
review  of  your  office  decision  of  September  29, 1898,  in  which  he  insists : 

1.  That  your  office  erred  in  holding  that  not  more  than  one  hundred 
and  sixty  acres  shall  be  sold  to  any  one  person  under  the  provisions  of 
the  isolated  tract  land  law. 

2.  That  your  office  erred  in  holding  that  the  entryman  would  be 
required  to  relinquish  one  of  the  tracts  so  that  his  entry  would  not 
embrace  more  than  one  hundred  and  sixty  acres. 

3.  That  your  office  erred  in  rendering  said  decision,  for  the  reason 
that  said  decision  is  contrary  to  law  and  the  rulings  of  the  Interior  De- 
partment of  the  United  States.  And  in  his  brief  which  accompanied  his 
motion  for  a  review  he  cited  the  case  of  Charles  H.  Boyle,  20  L.  D.,  255* 

Upon  said  motion  for  review  your  office,  on  November  10, 1898,  said : 

Departmental  decision  in  the  case  of  Charles  H.  Boyle,  cited  by  Mr.  Ross,  was 
based  on  the  decisions  of  this  office  of  .Jnne  21,  and  November  6,  1893,  and  prior  to 
the  amendat.ory  act  of  February  26,  1895,  and  no  reference  therein  is  made  to  said 
act,  bat  is  based  on  the  acts  of  August  30,  1890,  and  March  3, 1891,  and  under  its 
ruling  affidavit,  form  4-102b,  is  not  required  in  public  sale  entries.  Applicant's 
contention  that  the  Hon.  Secretary  ''must  necessarily  have  construed  the  proviHo  to 
act  of  Febmary  26,  1895, ''  in  the  Boyle  decision,  cannot,  therefore,  be  sustained ; 

and  adhered  to  your  office  decision  of  September  29, 1898. 
The  act  of  Febmary  26, 1895,  supra^  provides  that : 

It  shall  be  lawful  for  the  Commissioner  of  the  General  Land  Office  to  order  into 
market  and  sell  for  not  less  than  one  dollar  and  twenty-five  cents  per  acre  any 
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isolated  or  disconnected  tract  or  parcel  of  the  pablic  domain  less  than  one  quarter 
section  which  in  his  judgment  it  would  be  proper  to  expose  to  sale  after  at  least 
thirty  days'  notice  by  the  laud  officers  of  the  district  in  which  such  lands  may  be 
situated :  Providedj  That  lands  shall  not  become  so  isolated  or  disconnected  until 
the  same  have  been  subject  to  homestead  entry  for  a  period  of  three  years  afber  the 
surrounding  land  has  been  entered,  filed  upon,  or  sold  by  the  government;  Provided, 
That  not  more  than  one  hundred  and  sixty  acres  shall  be  sold  to  any  one  person. 

The  authority  conferred  upon  the  Commissioner  of  the  General  Land 
Office  by  this  act  is  limited  to  the  sale  of  an  isolated  tract,  <^  less  than 
one  quarter  section."  For  the  purpose  of  disposal  the  public  lands  are 
divided  into  sections,  quarter  sections,  and  quarter-qaarter  sections, 
and  each  section  is  supposed  to  contain  exactly  six  hundred  and  forty 
acres,  each  quarter  section  thereof  one  hundred  and  sixty  acres  and 
each  quarter  quarter  section  forty  acres,  and  it  seems  to  be  clear  that  it 
is  to  subdivisions  of  the  public  lands  described  in  accordance  with  the 
public  land  system  of  surveys  that  the  act  refers  when  it  limits  the  sale 
of  isolated  tracts  to  less  than  a  quarter  section  and  that  it  matters  not 
that  the  quarter  section  contains  less  than  one  hundred  and  sixty 
acres;  if  it  amounts  to  a  quarter  section,  according  to  the  survey,  it  is 
not  within  the  authority  conferred  upon  the  Commissioner  of  the*Gen- 
eral  Land  Office.  It  is  said  in  the  recent  case  of  Mason  v.  Cromwell 
(on  review),  26  L.  D.,  369: 

For  the  purposes  of  the  disposal  of  the  public  lands  the  law  makes  the  surveyor- 
general's  return  as  to  the  quantity  of  land  in  a  legal  subdivision  conclusive.  See 
sections  2395  and  2396  Revised  Statutes,  especially  paragraphs  5  and  3  respectively. 
Whether  a  section  returned  as  a  full  section  contains  more  or  less  than  six  hundred 
and  forty  acres  of  public  land,  according  to  actual  computation  from  the  field  notes 
of  survey,  it  must,  under  the  provisions  of  the  sections  last  above  cited,  be  disposed 
of  by  the  land  department  as  containing  just  six  hundred  and  forty  acres,  and  each 
quarter  thereof  as  containing  one  hundred  and  sixty  acres.  These  provisions  of  law 
were  enacted  to  facilitate  the  disposal  of  public  land.  Under  their  operation  such 
a  quarter  section  always  contains,  for  the  purposes  of  such  disposition,  exactly  one 
hundred  and  sixty  acres.  In  fact  it  rarely  ever  contains  just  that  quantity,  bnt 
usually  contains  either  more  or  less. 

In  the  case  under  consideration  the  record  shows  that  the  tract  in 
section  30  contains  a  fraction  less  than  one  hundred  and  sixty  acres, 
but  that  the  four  quarter  sections,  of  which  it  is  composed,  amount  to 
a  quarter  section  of  the  public  lands  and  according  to  the  above  con- 
struction of  the  act,  the  sale  of  that  tract,  as  well  as  the  sale  of  the 
tract  in  section  34,  is  not  within  the  authority  given  to  the  Commis- 
sioner of  the  General  Land  Office  to  sell  an  isolated  tract  ^^less  than  a 
quarter  section." 

It  follows  that  neither  tract  falling  within  the  authority  conferred 
upon  the  Commissioner  of  the  General  Land  Office  to  sell  an  isolat<ed 
tract,  the  sale  of  the  land  in  neither  section  was  within  the  scope  of  his 
authority,  and  the  sale  must  be  set  aside. 

Mr.  Boss's  entry  will  be  canceled. 

Your  office  decision  is  modified  accordingly. 
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Harold  Boritp. 

Motion  for  review  of  departmental  decision  of  August  25, 1899,  29 
L.  D.,  132,  denied  by  Acting  Secretary  Ryan  December  20, 1899. 


HOMESTEAD  ENTHY-MARRIED  WOMAN. 

Brown  v.  Cagle. 

A  married  woman,  not  the  head  of  a  family,  is  disqualified  to  make  homestead  entry. 

Acting  Secretary  Ryan  to  the  Gommissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  December  20,  1899.  (F.  W  C.) 

With  your  office  letter  of  the  5th  instant,  is  submitted  a  petition, 
filed  on  behalf  of  Laura  Donelly,  nee  Oagle,  invoking  the  exercise  of 
the  supervisory  power  of  this  Department  in  her  behalf  to  the  end  that 
the  order  for  a  hearing  contained  in  departmental  decision  of  June  6th 
last  (28  L.  D.,  480),  be  revoked. 

The  tract  in  controversy  is  the  NE.  i  of  Sec.  22,  T.  23  N.,  R.  1  W., 
Perry  land  district,  Oklahoma,  and  has  been  the  subject  of  several 
decisions  by  this  Department,  under  the  title  of  Noble  et  aU  v.  Roberts. 

On  September  19,  1893,  Walter  0.  Roberts  was  permitted  by  the 
local  officers  to  make  homestead  entry  of  this  land.  On  November  6, 
following,  Laura  Cagle  filed  an  application  to  contest  said  entry  upon 
the  ground  that  she  was  the  prior  settler  and  that  her  settlement  ante- 
dated the  allowance  of  Roberts's  entry.  Similar  contests,  alleging  prior 
settlement,  were  filed  by  Charles  E.  Noble  and  Morris  Brown,  against 
the  entry  of  Roberts.  The  several  contests  were  consolidated,  the 
hearing  thereon  taking  place  after  several  continuances  between  April 
16,  and  October  2,  1895.  On  the  last-named  date  Walter  C.  Roberts 
relinqaished  his  homestead  entry^  This  left  the  controversy  between 
the  several  contestants,  each  alleging  prior  settlement  upon  the  land. 

It  is  unnecessary  to  detail  the  subsequent  proceedings  had,  as  they 
have  been  carefully  set  out  in  the  previous  decision  of  this  Department; 
suffice  it  to  say,  that  the  right  to  make  entry  of  this  land  was  awarded 
to  Laura  Cagle  on  the  ground  that  she  was  shown  to  be  the  prior 
settler. 

Brown  petitioned  for  a  rehearing,  alleging  that  if  it  be  admitted  that 
Miss  Cagle  was  the  prior  settler  she  had  lost  the  rights  gained  by  such 
settlement  by  her  failure  to  maintain  a  residence  upon  the  land.  It 
was  upon  this  latter  phase  of  the  case  that  this  Department  held  in  its 
decision  of  June  6th  last,  supra,  that — 

If  it  be  true  that  Miss  Cagle  abandoned  the  laud  as  alleged  in  the  affidavits,  cop- 
ies of  which  are  appended  to  the  present  motion,  her  return  to  the  land  prior  to  the 
filing  of  such  affidavit  would  not  relieve  her  from  the  eflfect  of  such  abandonment  in 
the  presence  of  an  adverse  settlement  right. 

A  hearing  was  therefore  directed,  as  applied  for,  and  it  is  with  a  view 
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of  having  said  order  set  aside  that  the  petition  under  consideration  was 
filed.  In  this  connection  a  matter  arises  for  consideration  which  was 
not  mentioned  in  the  decision  of  the  Department  ordering  the  hearing, 
namely,  before  Laura  Cagle  made  entry  of  this  land  November  16, 1898, 
in  pursuance  of  the  decision  holding  her  to  be  the  prior  settler,  she  had 
become  a  married  woman  and  her  entry  was  made  in  the  name  of  Laura 
Donelly.    Is  this  entry  a  legal  one  under  the  homestead  laws? 

It  has  been  uniformly  ruled  by  this  Department  since  the  enactment 
of  the  homestead  law  that,  in  the  absence  of  proof  of  desertion  or  other 
circumstances  making  her  in  reality  the  head  of  a  family,  a  married 
woman  is  not  authorized  to  make  a  homestead  entry  (Kachel  M.  McKee, 
2  L.  D.,  112).  The  order  for  a  hearing  upon  the  petition  and  affidavits 
filed  by  Brown  was,  therefore,  unnecessary,  the  prior  settler  having 
become  disqualified  from  claiming  or  receiving  the  benefit  of  the  home- 
stead law  before  the  making  of  her  entry.  Brown  was  also  a  settler 
upon  this  land,  and,  as  before  stated,  one  of  the  original  contestants 
against  the  entry  by  Koberts.  His  claim  then  asserted  has  been  since 
maintained  and  upon  the  record  as  made  wafi  subject  only  to  the  claim 
of  Oagle,  who  was  found  to  be  the  prior  settler.  In  view  of  the  dis- 
qualification of  such  prior  settler,  there  would  seem  therefore  to  be  no 
objection  to  granting  Brown  the  right  of  entry,  the  other  contestant, 
Noble,  having  dropped  out  of  the  case. 

The  order  for  a  hearing  is  therefore  recalled  and  you  are  directed  to 
call  upon  Mrs.  Donelly  to  show  cause  why  her  entry  should  not  be 
canceled,  and  in  the  event  of  the  cancellation  of  her  entry.  Brown  will 
be  permitted  to  make  entry  of  the  land,  within  a  time  thereafter  to  be 
fixed  by  your  office. 


FOREST  IIESEIIVE— SALE  OF  TIMBER— RESIDENTS  OF  TOWNS. 

Opinion. 

The  regulatious  heretofore  adopted  for  carrying  iuto  effect  the  provisions  of  the  act 
of  June  4,  1897,  with  respect  to  the  sale  of  timber  on  forest  reservations,  do  not 
contemplate  the  subsequent  sale,  without  further  notice,  of  any  timber  for  which 
a  satisfactory  bid  is  not  received  within  the  time  designated  in  the  published 
notice ;  but  the  adoption  of  regulations  permitting  such  a  sale,  in  a  manner  to 
be  stated  in  the  notice,  is  competent  under  said  act. 

Residents  of  towns  near  a  forest  reserve  are  within  the  purview  of  the  provisions 
of  said  act  of  1897,  with  respect  to  the  free  use  of  timber  and  stone  fonnd  upon 
such  reservations. 

Assistant  Attorney- General  Van  Devanter  to  the  Secretary  of  the  Interior^ 

December  21, 1899.  (S.V.P.) 

^  I  am  ill  receipt  of  a  cominunicatiou  from  the  Oommissiouer  of  the 
General  Land  Office  relative  to  the  sale  of  timber  in  forest  reserva- 
tions, under  the  act  of  June  4, 1897  (30  Stat.,  34,  36),  which  has  been 
referred  to  me  for  an  opinion  upon  the  following  questions: 

(1)  as  to  whether  timber,  in  a  forest  reserve,  notice  of  the  sale  of  which  has  been 
published  as  required  by  the  act  of  June  4,  1897  (30  Stat.,  34, 36),  and  for  which  no 
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bid  has  been  received,  or  for  a  part  of  which  only  bids  have  been  r«ioeived,  within 
the  time- req aired  in  the  pablished  notice,  may  nevertheless  be  sold  in  whole  or  in 
part  as  the  case  may  be,  for  not  less  than  the  appraised  value,  without  a  new  or 
further  notice  by  publication  of  such  sale;  and  (2)  do  residents  of  towns  near  a  forest 
reserve  come  within  the  purview  of  the  following  provisions  of  the  act  of  June  4, 
1897,  supraf 

^'The  Secretary  of  the  Interior  may  permit,  under  regulations  to  be  prescribed 
by  him,  the  use  of  timber  and  stone  found  upon  such  reservations,  free  of  charge,  by 
bona  fide  settlers,  miners,  residents,  and  prospectors  of  minerals,  for  fire-wood,  fenc- 
ing, buildings,  mining,  prospecting,  and  other  domestic  purposes,  as  may  be  needed 
by  such  persons  for  such  purposes;  such  timber  to  be  used  within  the  State  or  Terri- 
tory, respectively,  where  such  reservations  may  be  located." 

The  provision  of  the  act  to  which  the  first  qaestioii  relates  is  as 
follows: 

For  the  purpose  of  preserving  the  living  and  growing  timber  and  promoting  the 
younger  growth  on  forest  reservations,  the  Secretary  of  the  Interior,  under  such 
rules  and  regulations  as  he  shall  prescribe,  may  cause  to  be  designated  and  appraised 
80  much  of  the  dead,  matured,  or  large  growth  of  trees  found  upon  such  forest  reser- 
vations as  may  be  compatible  with  the  utilization  of  the  forests  thereon,  and  may 
sell  the  same  for  not  less  than  the  appraised  value  in  such  quantities  to  each  pur- 
chaser as  he  shall  prescribe,  to  be  used  in  the  State  or  Territory  in  which  such  tim- 
ber reservation  may  be  situated,  respectively,  but  not  for  export  therefrom.  Before 
such  sale  shall  take  place,  notice  thereof  shall  be  given  by  the  Commissioner  of  the 
General  Land  Office,  for  not  less  than  sixty  days,  by  publication  in  a  newspaper 
of  general  circulation,  published  in  the  county  in  which  the  timber  is  situated,  if 
any  is  therein  published,  and  if  not,  then  in  a  newspaper  of  general  circulation 
published  nearest  to  the  reservation,  and  also  in  a  newspaper  of  general  circu- 
lation published  at  the  capital  of  the  State  or  Territory  where  such  reservation 
exists.  • 

The  regulations  adopted  June  30,  1897  (24  L.  D.,  589,  593),  for  carry- 
ing this  statute  into  effect,  make  no  provision  for  a  subsequent  sale  of 
any  timber  for  which  a  satisfactory,  bid  is  not  received  within  the  time 
designated  in  the  published  notice.  The  question  submitted  implies 
that  the  pablished  notice  or  notices  to  which  reference  is  had  in  terms 
prescribed  a  limited  time  within  which  bids  would  be  received. 
Assuming  that  this  was  the  character  of  the  notice  or  notices  to  which 
reference  is  had,  and  considering  the  terms  of  the  regulations  adopted 
under  said  act,  I  am  of  opinion  that  no  sale  should,  after  the  time 
designated,  be  attempted  to  be  made  of  timber  for  which  no  bid  was 
received  daring  the  time  prescribed,  unless  a  new  or  further  published 
notice  be  given.  I  am  also  of  opinion  that  it  would  be  competent 
ander  the  act  to  adopt  regulations  whereby  timber  for  which  no  bid  is 
received  within  the  time  fixed  in  the  notice  for  the  reception  of  com- 
petitive bids  may  thereafter,  and  in  a  manner  to  be  stated  in  the  notice, 
be  sold  without  the  giving  of  further  notice,  for  not  less  than  the 
appraised  value. 

The  second  question  upon  which  my  opinion  is  requested  arises  under 
another  paragraph  of  the  same  act,  as  cited  in  the  reference. 

By  this  paragraph,  the  free  use,  under  regulations  to  be  prescribed  by 
the  Secretary  of  the  Interior,  of  timber  and  stone  found  upon  forest 
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reservatious,  established  under  section  24,  act  of  March  3,  1891  (26 
Stat.,  1095),  is  conferred  upon  certain  persons  for  specified  purposes. 
The  persons  named  are  "bona  fide  settlers,  miners,  residents,  and  pros- 
pectors of  minerals,"  the  purposes  specified  are  **  firewood,  fencing, 
buildings,  mining,  prospecting,  and  other  domestic  purposes."  The 
privilege  so  conferred  upon  the  persons  named,  and  for  the  purposes 
specified,  is  subject  to  but  one  condition:  '*Such  timber  to  be  used 
within  the  State  or  Territory,  respectively,  where  such  reservations 
may  be  located." 

In  the  list  of  persons  named  as  beneficiaries  the  word  "residents"  is 
broad  enough,  taken  in  its  ordinary  meaning,  and  it  seems  to  have  been 
so  used,  to  include  persons  residing  in  towns  as  well  as  those  having 
their  residence  elsewhere.  That  "residents"  oiltside  of  such  reserva- 
tious are  included  within  the  intent  of  the  statute  would  seem  to  follow 
from  the  fact  that  in  fixing  the  place^  where  timber  taken  under  said 
provisions  can  be  used,  the  only  limitation  is  that  it  must  be  used 
"within  the  State  or  Territory,  respectively,  where  such  reservations 
may  h^  located." 

Considering  the  evident  purpose  of  the  act,  I  am  of  opinion  that  resi- 
dents of  towns  near  a  forest  reserve  are  within  the  purview  of  the 
provisions  under  consideration. 

Approved,  December  21,  1899, 
Thos.  Ryan, 

Actmg  /Secretary. 


KoRT  t'.  Williams. 

Motion  for  review  of  departmental  decision  of  October  12,  1899,  29 
L.  D.,  222,  denied  by  Acting  Secretary  Ryan,  December  26,  1899. 


MININCi  CLAIM— OVEULAPPrNG  IXKJATIONS. 

Golden  Link  Mining,  Leasing  and  Bonding  Co. 

An  entry  allowed  of  two  overlapping  mining  claims,  located  and  held  by  the  saiue 
person  and  resting  on  separate  discoveries  of  parallel  veins,  may  be  permitted  to 
stand,  notwithstanding  the  fact  that  the  discovery  forming  the  basis  of  the  later 
location  was  made  within  the  limits  of  the  earlier,  where  the  overlap  is  exdnded 
from  the  official  survey  of  the  earlier  location ;  the  later  location  being  treated 
as  an  abandonment  of  the  earlier  to  the  extent  of  the  overlap. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  December  27,  1899.  (A.  B.  P.) 

December  10,  1897,  the  Golden  Link  Mining,  Leasing  and  Bonding 
Company  (a  corj)oration)  made  mineral  entry  No.  1467,  Pueblo,  Colo- 
rado, for  the  Allen  Tharman  and  Crystal  Hill  lode  mining  claims,  survey 
No.  10,071,  Cripple  Creek  mining  district.    Tliese  claims  were  located 
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by  the  same  parties,  the  Allen  Tharman,  February  16,  1892,  and  the 
Crystal  Hill,  two  days  later,  and  for  the  greater  length  thereof  are  par- 
allel to  each  other.  The  Crystal  Hill  overlaps  the  Allen  Tharman  to 
theextentof  about  208.30  feet  of  its  width  and  1359.24  feet  of  its  length. 
The  discovery  shaft  of  the  Allen  Thurman  location  is  situated  near  the 
south  end  line  thereof,  aird  outside  the  overlapping  limits  of  the  Crystal 
Hill.  The  discovery  shaft  of  the  Crystal  Hill  location  is  situated  upon 
ground  originally  embraced  in  the  Allen  Thurman,  but  excluded  from 
that  claim  by  the  official  survey  thereof,  which  survey  also  excludes  al^ 
ground  in  conflict  with  the  junior  location  of  the  Crystal  Hill,  except  a 
small  strip  twenty-five  feet  in  width  at  the  northerly  end  of  the  Allen 
Thnrmau. 

May  12,  1898,  your  office,  considering  said  entry,  held,  in  substance^ 
that  inasmuch  as  the  Crystal  Hill  location  is  based  upon  the  discovery 
of  a  vein  or  lode  parallel  with,  within  the  limits  of,  and  therefore 
belonging  to  the  Allen  Thurman,  the  said  Crystal  Hill  location  was 
and  is  for  that  reason  illegal  and  void.  Notwithstanding  this  holding, 
however,  your  office,  for  the  stated  reasons  that  inasmuch  as  the  two 
claims  had  been  located  by  the  same  parties  and  were  embraced  in  the 
same  application  and  entry,  directed  that  the  mineral  claimant  com- 
pany be  allowed  to  elect  within  sixty  days  what  portions  of  the  claims 
it  would  retain,  stating  further,  that  should  it  elect  to  retain  all  of  the 
Crystal  Hill  claim,  it  would  be  limited  to  that  portion  of  the  Allen 
Thurman  lying  south  of  the  south  end  line  of  the  Crystal  Hill,  but  in 
case  it  should  elect  to  retain  all  of  the  Allen  Thurman,  it  would  be 
necessary  to  show  discovery  of  mineral  on  the  poption  of  the  Crystal 
Hill  lying  north  of  the  north  end  line  of  the  Allen  Thurman,  in  order 
to  procure  patent  for  that  portion  of  the  Crystal  Hill.  An  amended 
survey  was  required  to  accord  with  the  election  when  made  and  for  the 
further  purpose  of  properly  describing  certain  exclusions  from  the 
entry  in  favor  of  surveys  Nos.  8266, 10680,  and  10736. 

The  mineral  claimant  has  appealed. 

K  the  holding  of  your  office  to  the  effect  that  the  Crystal  Hill  loca- 
tion was  void  from  its  inception  for  the  reason  that  it  was  based  upon 
a  discovery  within  the  limits  of  the  prior  location  of  the  Allen  Thurman 
of  a  vein  or  lode  belonging  to  the  owners  of  that  claim,  is  correct,  it 
must  be  apparent  that  there  could  be  no  reasonable  ground  for  allow- 
ing the  mineral  claimant  to  elect  which  of  the  claims,  or  what  portions 
thereof,  it  would  retain,  for  the  simple  reason  that  it  could  not  lawfully 
elect  to  claim  under  the  void  location  of  the  Crystal  Hill,  and  must 
therefore  take  only  under  the  Allen  Thurman.  This  would  leave  no 
room  for  the  exercise  of  any  right  of  election. 

The  material  question  presented  by  the  record  is :  Was  the  Crystal 
Hill  a  void  location  from  its  inception  for  the  reasons  stated  by  your 
office! 

The  law  provides  that  '^  no  location  of  a  mining  claim  shall  be  made 
2967— VOL  29 25 
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until  tbe  discovery  of  the  vein  or  lode  within  the  limits  of  the  claim 
located"  (Sec.  2320  Revised  Statutes),  and  the  rule  is  well  settled  that 
a  location  based  upon  the  discovery  of  a  vein  or  lode  within  the  limits 
of  a  prior  existing  valid  location  is  void.  (1  Lindley  on  Mines,  Sec 
337;  Branagan  v,  Dulaney,  2  L.  D.,  744;  Little  Pittsburg  Consolidated 
Mining  Company  r.  Amie  Mining  Company,  17  Fed,  Bep.,  67.)  The 
reason  of  the  rule  has  its  basis,  in  part  at  least,  in  the  provision  of  the 
statute  to  the  effect  that  the  owners  of  such  prior  valid  location,  as 
long  as  they  comply  with  the  requirements  of  the  law  governing  their 
possessory  title,  shall  have  the  exclusive  right  of  possession  and  enjoy- 
ment of  all  the  surface  included  within  the  lines  of  such  location,  and 
also,  ^<of  all  veins,  lodes,  and  ledges  throughout  their  entire  depth,  the 
top  or  apex  of  which  lies  inside  of  such  surfa<;e  lines  extended  down- 
ward vertically"  (Sec.  2322  Revised  Statutes). 

Third  parties  haviug  no  interest  in  an  existing  valid  location  of  a 
mining  claim,  can  predicate  no  claim  or  right  whatever  to  veins  or  lodes 
the  tops  or  apexes  of  which  lie  within  the  lines  of  such  existing  loca- 
tion, either  by  discovery  or  by  location,  for  the  all-sufficient  reason  that 
such  veins  or  lodes  are  already,  whether  previously  explored  or  not, 
subject  to  the  claim  of  the  owners  of  the  existing  prior  location.  Maui- 
festlj',  therefore,  no  discovery  of  mineral  within  the  lines  of  an  existing 
valid  location  can  form  the  basis  of  another  and  subsequent  location 
adverse  thereto. 

This  rule,  however,  does  not  appear  to  be  applicable  to  the  present 
case.  Here  the  location  of  the  Crystal  Hill,  though  based  upon  a 
discovery  within  the  lines  of  the  prior  apparently  valid  location  of 
the  Allen  Thnrman,  was  not  made  by  parties  claiming  adversely  to  the 
Allen  Thurmau,  but  by  the  same  parties  who  had  located  and  still 
owned  that  claim.  Apparently  two  lodes  or  veins  lying  in  most  part 
parallel  to  each  other  were  discovered  and  located  by  the  same  parties, 
at  different  dates  and  as  separate  claims,  the  later  location  overlapping 
the  former,  as  shown,  but  without  conflict  of  interest  because  of  such 
overlap,  for  the  reason  that  the  parties  being  the  same,  there  could  be 
no  such  conflict. 

It  is  true  that  said  locators  and  their  successors  in  interest,  under 
and  by  virtue  of  the  prior  Allen  Thurman  location,  could  have  claimed 
and  held  the  Crystal  Hill  vein  or  lode  throughout  its  entire  depth,  to 
the  extent  that  the  top  or  apex  thereof  lay  within  the  original  surface 
lines  of  the  Allen  Thurman  extended  downward  vertically,  and  to  that 
extent  there  would  seem  to  have  been  no  necessity  for  the  location  of 
the  Crystal  Hill  vein  or  lode.  The  fact  remains,  however,  that  a  part 
of  the  Crystal  Hill  as  located  and  entered,  lies  north  of  the  northerly 
end  line  of  the  Allen  Thurman  and  to  that  extent  it  could  not  have 
claimed  and  held  under  the  Allen  Thurman  locations.  Presumably 
this  was  the  reason  for  the  separate  location  of  the  Crystal  Hill  vein 
or  lode. 
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Whether  this  be  true  or  not,  however,  there  does  not  appear  to  be 
any  good  reason  why,  treating  the  location  of  the  Crystal  Hill  as  an 
abandonment  by  the  parties  of  their  prior  location  of  the  Allen  Thar- 
man  to  the  extent  of  the  overlap,  the  two  claims  as  finally  surveyed^ 
applied  for,  and  entered,  may  not  be  sustained.  There  seems  to  be  no 
difiQcnlty  in  ascribing  validity  to  the  discovery  and  location  of  the 
Crystal  Hill  on  the  theory  that  the  parties,  by  their  acts  in  making 
sach  discovery  and  location,  and  by  the  subsequent  proceedings  had 
relative  thereto  and  to  the  Allen  Thurman,  to  the  extent  of  the  overlap 
of  the  two  claims,  intended  to  abandon  and  did  abandon  their  rights 
under  their  prior  location  of  the  Allen  Thurraan.  It  is  in  entire  har- 
mony with  the  record  to  hold  that  such  was  the  intention  of  the  parties. 
Indeed,  it  is  the  most  reasonable  interpretation  that  can  be  placed  upon 
their  conduct  in  the  premises  throughout.  They  are  not  claiming  the 
overlap  by  virtue  of  the  Allen  Thurman  location,  but  by  the  official 
survey  of  that  claim  they  caused  the  overlap  to  be  expressly  excluded 
therefrom  (except  the  very  small  and  insignificant  portion  hereinbefore 
mentioned)  and  are  now  claiming  the  same  under  the  Crystal  Hill  loca- 
tion, and  by  their  entry  thereof  as  a  part  of  that  claim. 

It  is  therefore  held  that  the  entry  of  the  two  claims  may  stand  as 
made,  and  to  the  extent  that  your  office  decision  holds  to  the  contrary 
the  same  is  reversed. 

Upon  the  required  amendment  of  the  survey  being  made,  showing 
specifically  the  exclusions  on  account  of  said  surveys  Kos.  8266, 10680 
and  10736,  the  entry  will  be  passed  to  patent,  unless  other  objection 
appears. 


RAILROAD  GRANT— SUCCESSOR  IN  INTEREST. 

Northern  Paoipio  Ky.  Co. 

Directions  given  for  the  recognition  of  the  Northern  Pacific  Railway  Company  as 
the  successor  in  interest  of  the  Northern  Pacific  Railroad  Company,  in  the 
approval  of  lists  and  issnance  of  patents  on  account  of  the  grant  to  the  latter 
company. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  December  26, 1899.  (F.  W.  C.) 

Bequest  has  been  made  on  behalf  of  the  Northern  Pacific  Eailway 
Company  that  patents  to  be  hereafter  issued  for  lands  inuring  under 
the  grant  of  July  2,  1864  (13  Stat.,  365),  and  subsequent  legislation 
relating  thereto,  may  issue  in  the  name  of  the  Korthern  Pacific  Eail- 
way Company,  as  successor  to  the  Northern  Pacific  Eailroad  Company, 
complete  proof  of  such  successorship  having  been  previously  filed  by 
the  Northern  Pacific  Eailway  Company. 

By  departmental  decision  of  November  21, 1899  (29  L.  D,,  316),  in  the 
matter  of  certain  relinquishments  executed  by  the  Northern  Pacific 
Bailway  Company  under  the  act  of  July  1, 1898  (30  Stat,  597,  620),  of 
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lands  within  the  limits  of  the  grant  to  the  Northern  Pacific  Kailroad 
Company  in  the  State  of  Minnesota,  the  circular  of  Febmary  14,  last 
(28  L.  D.,  103),  was  modified  so  as  to  recognize  the  Northern  Pacific 
Eailway  Company  as  the  lawful  successor  in  interest  to  said  Northern 
Pacific  liailroad  Company,  as  to  all  the  lands  coming  within  the  grant 
made  to  said  Northern  Pacific  Railroad  Company,  by  the  act  of  July  2, 
1864,  supra,  and  all  subsequent  legislation. 

The  request  is  therefore  granted  and  it  is  directed  that  all  lists  sub- 
mitted for  the  approval  of  this  Department  on  account  of  the  grant  to 
the  Northern  Pacific  liailroad  Company,  as  well  as  the  patents  to  be 
issued  thereon,  be  in  the  name  of  the  Northern  Pacific  Eailway  Com- 
pany, as  successor  \o  the  Northern  Pacific  Railroad  Company. 

The  letter  containing  the  request  is  herewith  enclosed  for  the  files  of 
your  office  relating  to  said  grant. 


MINING  CLAIM-ADVERSE  CLAIMANTS-JUDICIAL  ACTION. 

Babnky  Conway. 

The  determination  of  questions  with  respect  to  the  right  of  possession  as  between 
adverse  mineral  claimants  rests  solely  with  the  courts;  and  the  manner  iu  which 
a  court  ascertains  the  facts,  whether  by  stipulation  or  otherwise,  upon  which  it 
renders  judgment,  is  a  matter  that  in  no  degree  affects  the  oonclusire  and 
binding  force  of  such  judgment  upon  the  parties  to  the  suit  and  the  Land 
Department. 

Secretary  Hitchcock  to  the   Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  December  29,  1899.  (C.  J.  W.) 

Barney  Conway  made  mineral  entry  No.  1644,  survey  Ko.  11,354, 
Monte  Christo  lode  claim,  at  Pueblo,  Colorado,  Cripple  Creek  mining 
district,  embracing  0.801  acres,  on  March  3, 1898. 

July  22, 1898,  your  office  examined  the  papers  pertaining  to  said 
entry,  and  by  decision  of  that  date,  for  reasons  therein  stated,  directed 
that  the  mineral  claimant  be  called  upon  to  show  cause,  within 
sixty  days,  why  his  entry  should  not  be  canceled,  failing  which,  the 
entry  would  be  canceled  without  further  notice.  Thereupon  Conway 
appealed. 

The  principal  contention  of  the  appeal  is  against  the  action  of  your 
office  in  disregarding  the  judgment  of  the  district  court  in  an  adverse 
suit  involving  the  land  in  question. 

It  appears — 

1.  That  on  December  11,  1896,  Conway  filed  his  application  for 
patent  claiming  1.103  acres  exclusive  of  the  ground  embraced  in  con- 
liicts  with  other  mineral  surveys. 

2.  That  during  the  period  of  publication,  to  wit,  on  February  17, 
1897,  an  adverse  claim  was  filed  by  the  owner  of  the  Buster  lode  claim 
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(misaryeyed)  for  certain  ground  in  conflict  between  the  two  claims^  on 
which  adverse  claim  suit  was  timely  instituted. 

3.  That  on  February  21, 1898,  the  court  rendered  judgment  in  the 
case,  and  awarded  to  the  adverse  claimant  all  the  land  in  conflict 
except  a  tract  ten  by  ten  feet,  supposed  to  include  the  Monte  Ghristo 
discovery  shaft,  which  latter  tract  was  awarded  to  the  Monte  Ghristo 
claimant  and  entry  was  made  to  correspond  therewith. 

4«  That  the  judgment  shows  it  was  rendered  on  a  stipulation  by  the 
contending  parties. 

5.  That  on  August  21, 1897,  one  P.  L.  Thomas,  claiming  ownership 
of  the  conflicting  Lenore  and  Defender  lode  claims,  filed  a  corroborated 
protest  against  the  Monte  Christo  application,  which,  on  December  28, 
1897,  he  formally  withdrew,  since  which  time  the  application  has  pro- 
ceeded ex  parte. 

The  judgment  of  the  court^  awarding  a  part  of  the  conflict,  includ- 
ing the  discovery  shaft  of  the  Monte  Ghristo  lode  claimant,  to  said 
claimant,  and  the  remainder  of  the  conflict  to  the  Buster  lode  claimant, 
operated  to  establish  the  right  of  the  Monte  Ghristo  claimant  to  that 
part  of  the  ground  awarded  to  said  claimant,  as  against  every  one 
except  the  government. 

The  Buster  lode  claimant  was  the  only  adverse  claimant  for  the 
ground  located  by  the  Monte  Ghristo  claimant,  who  asserted  an  adverse 
right  during  the  period  of  publication,  and  thus  the  controversy  as  to 
the  right  of  possession  of  the  ground  in  conflict  was  confined  to  these 
rival  claimants.  If  any  other  claimants  existed,  their  rights  were 
waived  by  failure  to  assert  them  during  the  period  of  publication.  The 
Buster  lode  claimant,  having  instituted  suit  in  due  time  on  his  adverse 
claim,  was  in  position  to  waive  his  right  to  any  part  of  the  conflict  or 
assert  his  right  to  all  of  it. 

Your  office  decision  contains  the  intimation  that  a  judgment  of  the 
court  based  on  a  stipulation^  is  less  a  judgment  than  it  would  have 
been  if  based  upon  the  testimony  of  witnesses  regularly  introduced, 
and  that  the  correctness  of  such  judgment,  for  that  reason,  may  be 
inquired  into  by  the  Department  The  adverse  action  of  your  office 
upon  the  entry  in  question  rests  largely,  if  not  wholly,  upon  tJie  theory 
that  the  judgment  of  the  court  in  the  case  was  erroneous  and  therefore 
not  conclusive.  In  reference  to  that  matter  it  may  be  said  that  the 
court's  manner  of  ascertaining  the  facts  upon  which  the  judgment  was 
rendered  can  in  no  measure  a£fect  the  credit  to  be  given  such  judgment 
when  attacked  collaterally.  What  powers  may  be  exercised  by  the 
courts  in  this  class  of  cases  does  not  depend  upon  departmental  regu- 
lations or  decisions,  but  upon  statutory  provisions.  Section  2326  of  the 
Bevtsed  Statutes  provides: 

Where  an  adverse  claim  is  tiled  daring  the  period  of  publication,  it  shall  be  upon 
oath  of  the  person  or  persons  making  the  same,  and  shall  sliow  the  nature,  hound- 
ariesy  and  extent  of  such  adverse  claim,  and  all  proceedings,  except  the  publication 
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of  notice  and  making  and  filing  of  the  affidavit  thereof,  shall  he  stayed  until  the  con- 
troversy shall  have  heen  settled  or  decided  hy  a  court  of  competent  jarisdlction,  or 
the  adverse  claim  waived.  It  shall  be  the  dnty  of  the  adverse  claimant,  within 
thirty  days  after  filing  his  claim,  to  commence  proceedings  in  a  court  of  competent 
jurisdiction,  to  determine  the  question  of  the  right  of  possession,  and  prosecute  the 
same  with  reasonable  diligence  to  final  judgment;  and  a  failure  to  do  so  shall  be  a 
waiver  of  his  adverse  claim.  After  such  judgment  shall  have  been  rendered,  the 
part3'-  entitled  to  the  possession  of  the  claim,  or  any  portion  thereof,  may,  without 
giving  further  notice,  file  a  certified  copy  of  the  judgment-roll  with  the  register  of 
the  laud-ofiice,  together  with  the  certificate  of  the  surveyor-general  that  the  requisite 
amount  of  labor  has  been  expended  or  improvements  made  thereon,  and  the  descrip- 
tion required  iu  other  cases,  and  shall  pay  to  the  receiver  five  dollars  per  acre  for 
his  claim,  together  with  the  proper  fees,  whereupon  the  whole  proceedings  and  the 
judgment- roll  shall  be  certified  by  the  register  to  the  Commissioner  of  the  General 
Land-Offloe,  and  a  patent  shall  issue  thereon  for  the  claim,  or  such  portion  thereof 
aa  the  applicant  shall  appear,  from  the  decision  of  the  court,  to  rightly  possess.  If 
it  appears  from  a  decision  of  the  court  that  several  parties  are  entitled  to  separate 
and  different  portions  of  the  claim,  each  party  may  pay  for  his  portion  of  the  claim, 
with  the  proper  fees,  and  file  the  certificate  and  description  by  the  surv«yor-general, 
whereupon  the  register  shall  certify  the  proceedings  and  judgment-roll  to  Hie  Com- 
missioner of  the  General  Land-Office,  as  in  the  preceding  case,  and  patents  shall 
issue  to  the  several  parties  according  to  their  respective  rights. 

It  would  appear  that  questions  growing  out  of  rival  and  adverse 
claims  to  the  right  of  possession  of  mineral  lands  belong  iu  a  special 
sense  to  courts  of  competent  jurisdiction,  to  try  and  determine  them. 
It  is  apparent  from  the  language  of  the  statute  that  the  court  is  not 
bound  to  award  all  the  land  in  conflict  to  one  party,  but  may,  in  proper 
cases,  of  which  it  is  to  be  the  judge,  award  portions  of  the  land  in  con- 
flict to  different  claimants.  The  fact  that  the  judgment  of  the  court  has 
the  efi'ect  iu  any  case  of  dividing  the  land  in  conflict,  equally  or  other- 
wise, between  adverse  claimants,  does  not  impeach  the  authority  or 
validityof  the  judgment,  or  authorize  the  Department  to  go  behind  the 
judgment  to  inquire  into  the  facts  upon  whicb  it  was  rendered.  The 
conclusive  and  binding  force  of  such  judgments,  as  to  matters  which 
by  statute  are  exclusively  within  the  jurisdiction  of  the  courts,  have 
been  frequently  recognized  by  the  Department  both  in  early  and  recent 
decisions,  as  in  Silver  King  Lode  (14  L.  D.,  308);  !N^ewman  v.  Barnes 
(23  L.  D.,  267);  Stranger  Lode  (28  L.  D.,  320). 

The  courts  of  competent  jurisdiction  are  the  tribunals  under  section 
2326  of  the  Eevised  Statutes  into  which  adverse  claimants  of  mining 
lands  are  invited  for  the  settlement  of  their  conflicting  rights.  If,  after 
instituting  suit,  the  litigants  are  able  to  agree  as  to  all  or  any  part  of 
their  rights,  no  good  reason  appears  why  they  should  not  be  permitted 
to  do  so,  and  it  is  the  common  practice  of  the  courts  to  allow  them  to 
do  so.  Your  ofiice  objects  to  the  entry  under  consideration,  on  the 
ground  that  the  eflect  of  the  judgment  of  the  court  is  to  give  to  the 
Monte  Ghristo  lode  claimant  the  benefits  which  attach  to  the  first 
locator,  when,  in  fact,  as  between  him  and  the  Buster  lode  claimant,  he 
is  the  junior  locator.    A  similar  proposition  was  passed  upon  by  the 
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Department  iu  the  case  of  Stranger  Lode  (28  L.  D.,  321),  where  it  was 
held  (syllabus) : 

That  a  judicial  award  to  the  junior  locator  made  iu  adverse  proceediugs,  of  a  small 
part  of  tlie  ground  in  condict,  is  none  the  less  binding  upon  the  parties  and  the  Land 
Department,  hecanse  made  in  pursuance  of  a  stipulation  between  the  parties. 

For  the  reasons  stated,  your  office  decision  is  reversed  in  so  far  as  it 
holds  the  judgment  of  the  court  awarding  to  the  Moute  Ohristo  lode 
claimant  ten  by  ten  feet  of  the  ground  in  conflict  between  him  and  the 
Buster  lode  claimant,  to  be  of  no  effect.  Without  now  considering  the 
right  of  the  Monte  Ghristo  claimant  to  other  portions  of  ground  embraced 
in  his  entry,  the  case  is  remanded  to  your  office  for  readjudication,  in 
accordance  with  the  views  herein  expressed,  your  atteution  being 
specially  called  to  the  supplemental  evidence  on  behalf  of  the  entry- 
man  filed  pending  the  appeal  here. 


FOKEST    RESERVES.*-- LtBU    X^AND   SELECTIONS,  ACT    JUNE   4,    1897    (80 

STAT.,  «e). 

Department  of  the  Interior, 

General  Land  Office, 
Washingtony  D.  0.,  December  16j  1699, 
Registers  and  Receivers^  United  States  Land  Offices. 

Gentlemen:  Tour  attention  is  called  to  a  decision  by  the  Hon- 
orable Secretary  of  the  Interior,  dated  April  26, 1899  (28  L.  D.,  328), 
addressed  to  this  office,  which  reads  as  follows,  to  wit: 

The  Department  is  io  receipt  of  yoar  communications  of  December  1,  and  13, 1898, 
relative  to  applications  now  pending  in  your  office  to  exchange  lands  within  the 
limits  of  pnblic  forest  reservations  for  public  lands  oatside  such  reservations,  under 
the  following  provisions  of  the  act  of  June  4,  1897  (30  Stat.,  11,  36.) 

"That  in  cases  in  which  a  tract  covered  by  an  unperfected  bona  fide  claim  or  by  a 
patent  is  Included  within  the  limits  of  a  public  forest  reservation,  the  settler  or 
owner  thereof  may,  if  he  desires  to  do  so,  relinquish  the  tract  to  the  government,  and 
may  select  in  lien  thereof  a  tract  of  vacant  laud  open  to  settlement  not  exceeding  in 
area  the  tract  covered  by  his  claim  or  patent;  and  no  charge  shall  be  made  in  such 
cases  for  making  the  entry  of  record  or  issuing  the  patent  to  cover  the  tract  selected : 
Provided  further,  That  in  cases  of  unperfected  claims  the  requirements  of  the  laws 
respecting  settlement,  residence,  improvements,  and  so  forth,  are  complied  with  on 
the  new  claims,  credit  being  allowed  for  the  time  spent  on  the  relinquished  claims.'' 

Calling  attention  to  a  circular  addressed  to  registers  and  receivers,  issued  August 
11,  1898,  by  your  office,  without  the  approval  of  the  Secretary  of  the  Interior,  and 
also  referring  to  page  89  of  your  annual  report  for  the  year  ending  Juue  30, 1898,  you 
ask  (1)  whether  lands  within  the  limits  of  forest  reservations  must  be  agricultural  in 
character  iu  order  to  be  made  basis  for  lieu  selections  under  the  foregoing  provision 
of  the  act,  (2)  whether  the  claim  or  title  thereto  must  have  been  initiated  or  acquired 
ander  the  settlement  laws  of  the  United  States,  and  (3)  whether  timber  land 
acquired  by  purchase  under  the  act  of  June  3, 1878  (20  Stat-,  89),  but  since  denuded 


'See  circular  of  June  30,  1897,  24  L.  D.,  589,  paragraphs  14  to  18,  inclusive. 
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of  its  timber,  and  land  acquired  imder  a  grant  made  to  a  State  or  a  railroad  ooonpaay 
by  act  of  Congress  can  be  made  basis  for  such  lieu  selections. 

As  to  tbe  first  question,  if  by  agricultural  lands  you  mean  lands,  the  claim  or  patent 
to  which  is  not  based  upon  the  mining  laws  of  the  United  States,  the  qoMtioii  is 
answered  in  the  affirmative.  That  the  statute  does  not  contemplate  and  therefore 
does  not  authorize  the  relinquishment  or  surrender  of  mineral  lands  as  basis  for  tbe 
making  of  lieu  selections,  is  shown  by  the  provisions  therein  that: 

''  Nor  shall  anything  herein  prohibit  any  person  from  entering  upon  such  forest 
reservations  for  all  proper  and  lawful  i>nrposes,  iDcluding  that  of  prospecting,  loeat- 
ing,  and  developing  the  mineral  resources  thereof:  Pr(mded,  That  snch  personscoraply 
with  the  rules  and  regulations  coTering  snch  foi*est  reservation. 

»  «  #  «  «  #  • 

And  any  mineral  lands  in  any  forest  rcBervatiou  which  have  been  or  which  maybe 
shown  to  be  such,  and  subject  to  entry  under  the  existing  mining  laws  of  the  United 
States  and  the  rules  and  regulations  applying  thereto,  shall  continue  to  be  sabjeet 
to  snch  location  and  entry,  notwithstanding  any  pTOTisions  herein  contained/' 

All  other  lands  included  within  the  limits  of  a  public  forest  reservation  are  sub- 
ject to  relinquishment  as  basis  for  lieu  selections,  if  claimed  or  owned  as  stated  in 
the  statute. 

As  to  the  second  question,  if  by  settlement  laws  yon  mean  such  laws  as  make 
personal  settlement  and  residence  upon  the  tract  sought  to  be  acquired  a  necessary 
condition  to  obtaining  title,  as  in  the  case  of  the  preemption  and  homestead  laws, 
the  question  is  answered  in  the  negative.  That  which  may  be  relinq  uished  is  described 
as  '*  a  tract  covered  by  an  unperfected  bona  tide  claim  or  by  a  patent,''  and  is  believed 
to  include  any  tract  covered  by  any  uuperfected  bona  fide  claim  under  any  of  the 
general  land  laws  (except  the  mining  laws)  of  the  United  States,  or  to  which  thefiill 
legal  title  has  passed  out  of  the  government  and  beyond  the  control  of  the  laud 
department  by  any  means  which  is  the  full  legal  equivalent  of  a  patent.  The  thing 
which  was  objectionable  to  the  forest  reservation  policy  was  the  presenoe  within  the 
limits  of  a  forest  reservation  of  lands  held  and  controlled  by  individual  claimants  or 
owners.  Whether  the  claim  or  ownership  was  initiated  or  acquired  under  the  home- 
stead statute,  which  is  a  settlement  law,  or  under  the  timber  land  purchase  act, 
which  is  not  a  settlement  law,  its  presence  is  equally  an  obstacle  to  the  attainment 
of  the  purpose  for  which  the  forest  reservation  was  established.  In  both  cases  the 
reservation  of  the  surrounding  lands  is  equally  prejudicial  to  the  interests  of  the 
claimant  or  owner. 

As  to  the  third  question,  the  answer  is  in  the  affirmative,  subject  to  the  qualifica- 
tions that  where  the  land  is  claimed  under  a  grant  made  to  a  State  or  a  railroad 
company  by  an  act  of  Congress,  the  full  legal  title  must  have  passed  out  of  the 
government  and  beyond  the  control  of  the  land  department  by  a  patent,  or  by  some 
means  which  is  the  fnll  legal  equivalent  thereof.  Where  under  tbe  timber  land 
purchase  act,  or  indeed  under  any  other  statute,  one  has  acquired  land  having 
valuable  timber  thereon  and  has  removed  the  timber,  in  pursuance  of  a  lawAil  rigbt 
so  to  do,  the  removal  of  the  timber  does  not  affect  his  ownership  of  the  land,  and  if 
it  be  included  within  the  limits  of  a  public  forest  reservation  does  not  deprive  him 
or  the  government  from  receiving  the  benefit  incident  to  a  relinquishment  of  that 
land,  and  a  selection  of  other  land  outside  the  limits  of  the  forest  reservation  in  lieu 
thereof.  The  statute  does  not  make  it  a  condition  to  the  exchange  therein  author- 
ized that  the  tract  within  the  forest  reservation  should  have  retained  its  original  and 
natural  condition. 

Ynu  will  please  formulate  and  submit  to  the  Department  circular  instructions  to 
the  local  land  officers  revoking  the  circular  issued  by  your  office  August  11, 1896, 
and  also  embodying  the  views  expressed  herein,  and  in  the  decisions  of  the  Depart- 
ment in  the  cases  of  F.  A.  Hyde  et  al,  (28  L.  D.,  284),  and  Emil  S.  Wangenheim  (28 
L.  D.,  291).  Action  upon  all  applications  for  lieu  lands  under  said  act  will  be  with- 
held until  the  circular  instructions  are  adopted. 
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The  decision  in  the  case  of  Hyde  et  al.^  supra,  holds  that — 

\Miere  an  exchange  of  land  is  soaght  under  the  act  of  June  4,  18d7,  the  relinquish- 
ment and  selection  can  be  made  only  by  the  claimant  or  owner  of  the  land  within 
the  limits  of  the  forest  reservation. 

Unsarveyed  as  well  as  sanreyed  land,  which  is  vacant  and  open  to  settlement  may 
be  selected  nnder  said  act. 

The  words  "  tract  covered  ...  by  a  patent/'  as  used  in  said  act,  embrace  and 
include  a  tract  to  which  the  fnll  legal  title  has  passed  out  of  the  government  and 
beyond  the  control  of  the  land  department  by  any  means  which  is  the  fall  legal 
equivalent  of  a  patent. 

Before  a  selection  under  said  act  can  be  approved,  the  United  States  mast  be  reiu" 
vested  with  all  the  right  and  title  to  the  tract  relinquished,  with  which  •it  had  pre- 
viously parted. 

The  decision  in  the  case  of  Wangenheim,  supra,  holds  that — 

In  an  exchange  of  lands  nnder  the  act  of  June  4, 1897,  where  title  t<o  the  land  relin- 
quished has  passed  out  of  the  government,  or  where  certificate  for  patent  thereto 
has  issued,  the  selection  may  embrace  contiguous  or  non-contiguous  tracts,  if  in  the 
same  land  district;  but  if  the  land  relinquished  is  covered  by  an  un perfected  claimi 
to  which  certificate  for  patent  has  not  been  issued,  and  the  law  under  which  said 
claim  was  initiated  seqnires  that  land  taken  thereunder  mast  be  in  one  body,  the 
same  requirement  must  be  observed  in  making  the  lieu  selection. 

Every  selection  of  ansnryeyed  land  must  designate  the  same  accord- 
ing to  the  description  by  which  it  will  be  known  when  surveyed,  if  that 
be  practicable^  or,  if  not  practicable,  must  give,  with  as  much  precision 
as  possible,  the  locality  of  the  tract  with  reference  to  known  landt 
marks,  so  as  to  admit  of  its  being  readily  identified  when  the  lines  of 
public  survey  come  to  be  extended;  and  the  selection  must  be  made  to 
conform  to  such  survey  within  thirty  days  from  notice,  by  the  local 
office,  to  the  party  making  the  selection,  of  the  receipt  at  the  local  land 
office  of  the  approved  plat  of  the  survey  of  the  township  embracing 
sach  tract. 

Selections  of  nnsurveyed  lauds  will  in  no  event  be  passed  to  patent 
until  after  the  lands  have  been  surveyed,  nor  until  after  the  expira* 
tion  of  four  months  from  the  date  of  receipt  at  the  local  land  office  of 
the  approved  plat  of  survey  of  the  township  embracing  the  lands 
selected;  and  selections  of  surveyed  lands  will  not  be  passed  to  patent 
until  after  the  expiration  of  four  months  from  the  date  of  selection. 

The  purpose  of  the  preceding  paragraph  is,  in  all  instances,  to  give 
settlers  pr  other  claimants,  if  any  there  be,  at  the  time  of  selection, 
ample  opx>ortunity  to  lawfully  assert  their  claims  or  file  their  protests 
in  the  local  office  and  to  afford  time  for  the  local  officers  to  advise  the 
Commissioner  of  the  General  Land  Office  of  such  adverse  claims  before 
the  time  arrives  for  issuing  patent  under  the  selection. 

In  selections  of  surveyed  land  which  has  been  returned  as  mineral, 
or  which  is  within  six  miles  of  any  mining  claim,  and  in  all  selections 
of  nnsurveyed  land,  notice  of  the  selection,  commencing  within  twenty 
days  thereafter,  must  be  given,  for  a  period  of  thirty  days,  by  posting 
upon  the  land  and  in  the  local  land  office,  and  by  publication  at  the 
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cost  of  the  applicant  in  a  newspaper  designated  by  tbe  register  as  oi 
general  circulation  in  the  vicinity  of  the  land  and  published  nearest 
thereto.  Where  the  selection  embraces  noncontiguous  tracts  the  notice 
must  be  posted  upon  each  tract;  but  such  notice  will  not  be  required 
in  any  case  where  the  selection  is  in  lieu  of  '^  a  tract  covered  by  an 
unperfected  bona  fide  claim,"  viz:  A  tract  the  title  to  which  has  not 
passed  out  of  the  United  States  or  for  which  patent  certificate  has  not 
issued.  Notice  under  this  paragraph  will  not  be  required  in  any  case 
of  selections  in  States  wherein  the  United  States  mining  laws  are  not 
operative. 

In  all  cases  relinquishments  made  in  pursuance  of  said  act  must  be 
executed,  acknowledged  and  recorded  in  the  same  manner  as  convey- 
ances of  real  property  are  required  to  be  executed,  acknowledged  and 
recorded  by  the  laws  of  the  State  or  Territory  in  which  the  land  is  situ- 
ated. .Where  the  legal  title  to  the  land  has  passed  out  of  the  United 
States,  there  must  also  be  filed  with  the  relinquishment  a  duly  certified 
abstract  of  title  showing  that  at  the  time  the  relinquishment  was  filed 
for  record  the  legal  title  was  in  the  party  making  the  relinquishment 
and  that  the  land  was  firee  from  liability  for  taxes  and' from  other  incum- 
brance. In  case  the  land  relinquished  is  covered  by  an  unperfected  bona 
fide  claim,  to  which  certificate  for  patent  has  not  issued,  there  must  be 
filed  a  certificate  by  the  recorder  of  deeds  or  official  custodian  of  the 
records  of  transfers  of  real  estate  in  the  proper  county  that  no  instru- 
ment purporting  to  convey  or  in  any  way  incumber  the  title  to  the  land 
or  any  part  thereof  is  on  file  or  of  record  in  his  office,  or  if  any  such 
instrument  or  instruments  be  on  file  or  of  record  therein,  the  certificate 
must  show  the  facts;  and  in  case  certificate  for  patent  to  such  land  has 
been  issued  there  must  also  be  filed  the  certificate  of  the  receiver  of 
taxes  for  the  proper  county  showing  that  the  land  is  free  from  all  lia- 
bility for  taxes. 

Eelinqnishments  by  individuals  of  lands  to  which  the  legal  title  has 
passed  out  of  the  United  States  or  to  which  certificate  for  patent  has 
issued,  must  also  be  executed  by  the  wife  of  the  claimant,  if  he  have 
one,  in  such  manner  as  will  efiPectually  bar  any  dower,  homestead  or 
other  interest  on  her  part  in  or  to  the  lands  relinquished. 

The  forms  of  application  (4-634  and  4-643),  should  be  used  in  the 
classes  of  cases  to  which  they  respectively  apply.  Other  forms  will  be 
prepared  and  furnished  you  by  this  office  as  occasion  may  seem  to 
require. 

The  circulars  of  August  11, 1898,  May  9, 1899  (28  L.  D.,  521),  and 

l^ovemberlo,  1899  (unreported),  under  said  act  are  hereby  revoked  and 

this  is  substituted  in  their  stead. 

Very  respectfully, 

BiNGER  Hermann, 

Commissioner, 
Approved,  December  18,  1899. 

Thos.  Kyan,  Acting  Secretary. 
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MIXING  CLAIM-ALASKAN  TIDE  LANDS. 

James  W.  Logan. 

The  tide  lands  of  Alaska  are  not  public  lands  belonging  to  the  United  States  within 
the  meaning  of  the  mining  laws;  and  no  rights  whatever,  with  respect  to  such 
laudA,  can  be  acquired,  by  exploration,  occupation,  location  or  otherwise,  under 
said  laws. 

Secretary  Hitchcock  to  the  Commissioner  of  the  Oena^al  Land  Office^  Jan- 
(W,  V.  D.)  uary  3, 1900.  (A.  B.  P.) 

November  28, 1899,  the  Department  referred  to  your  office  for  report, 
a  certaiu  communication  received  from  James  W.  Logan,  of  Oakland 
Mills,  Maryland,  under  date  of  November  27,  1899,  relative  to  certaiu 
alleged  mining  claims  situate  at  or  near  Gape  Nome  in  the  District  of 
Alaska. 

The  Department  is  now  in  receipt  of  your  report,  under  date  of  Decem- 
ber 12, 1899,  upon  the  matters  presented  in  said  communication. 

It  appears  that  Mr.  Logan  and  a  number  of  other  persons  associated 
together  in  mining  have  attempted  to  make  certain  placer  mining  loca- 
tions upon  the  beach  of  fiehring  Sea  off  the  coast  of  Alaska,  in  th6 
Cape  Nome  mining  district,  embracing  in  part  lands  lying  below  the 
line  of  ordinary  high  tide,  or,  in  other  words,  tide  lands,  the  stated 
object  of  so  embracing  such  lands  being  to  work  the  ground  under  the 
waiter.  The  main  purpose  of  Mr.  Logan's  communication  seems  to  be 
to  obtain  smae  sort  of  concession  from  the  government  in  respect  to 
the  matter,  if  necesssry  to  the  accomplishment  of  the  end  in  view. 

Yon  express  the  opinion  that  tide  lands  in  the  District  of  Alaska  are 
not  public  lands  of  the  character  subject  to  disposal  under  the  land 
laws  of  .the  United  States,  and  that  the  land  department  is  without 
authority  to  make  any  concession  in  the  premises. 

Under  the  laws  of  the  United  States  relating  to  mineral  lands  and 
mining  claims  (which,  by  the  act  of  May  17, 1884,  23  Stat.,  24,  26,  were 
extended  to  the  District  of  Alaska,  and  have  been  since  that  date  in 
full  force  and  effect  in  said  District),  only  mineral  lands  belonging  to 
the  United  States  are  open  to  exploration,  occupation,  location,  and 
purchase.  (Sections  2318,  2319  etc.,  Kevised  Statutes;  1  Lindley  on 
Mines,  Sections  112,  322.) 

As  to  that  part  of  Mr.  Logan's  communication  which  relates  to  lands 
lying  on  the  beach  above  the  line  of  ordinary  high  tide,  there  would 
be  no  doubt  that  such  lands  are  public  lands  of  the  United  States 
and  if  mineral  in  character  can  be  located,  occupied  and  held  under 
the  mining  laws  as  extended  to  Alaska,  the  same  as  any  other  public 
mineral  lands  in  said  District,  if  it  were  not  for  the  provision  in  section 
10  of  the  act  of  May  14, 1898  (30  Stat.,  409,  413),  wbich  declares  that 
'^a  roadway  sixty  feet  in  width  parallel  to  the  shore  line  as  near  as 
may  be  practicable  shall  be  reserved  for  the  use  of  the  public  as  a 
highway."  The  effect  of  this  provision  has  not  been  sufficiently  con- 
sidered by  the  Department  to  justify  an  expression  of  any  opinion 
thereon  at  this  time.^ 

'See  departmental  letter  of  February  5,  1900,  relating  to  this  paragraph. 
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The  remainiD^  question  presented  is:  Are  the  tide  lands  in  the  Dis- 
trict of  Alaska,  public  lands  belonging  to  the  United  States,  within  the 
meaning  of  the  mining  lawsf 

In  the  case  of  Shively  v.  Bowlby  (152  U.  S.,  1-58)  the  supreme  court 
had  under  consideration  the  question  of  the  title  to  certain  tide  lands 
in  the  State  of  Oregon.  In  its  decision  of  the  case,  the  court,  after  an 
elaborate  and  exhaustive  review  and  discussion  of  the  whole  general 
subject  of  the  ownership  and  control  of  the  tide  lands  in  the  various 
States  and  Territories  of  the  United  States,  summed  up  its  oonclusions 
as  follows : 

Lands  under  tide  vaten  are  incapable  of  caltivation  or  improvement  in  tiie  man* 
ner  of  lands  above  high  water  mark.  They  are  of  great  value  to  tbe  public  for  the 
purposes  of  commerce,  navigation  and  fishery.  Their  improvement  by  individuals, 
when  permitted,  is  incidental  or  subordinate  to  the  public  use  and  right.  Therefore 
the  title  and  the  eontrol  of  them  are  vested  in  the  sovereign  for  the  benefit  of  tlM 
whole  people. 

At  common  law,  the  title  and  the  dominion  in  lands  flowed  by  the  tide  were  in 
the  King  for  the  benefit  of  the  nation  Upon  the  settlement  of  the  colonies,  like 
rights  passed  to  the  grantees  in  the  royal  charters,  in  trust  for  the  communities  to 
be  established.  Upon  the  American  revolutipn,  these  rights,  charged  with  a  like 
trust,  were  vested  in  the  original  States  within  their  respective  borders,  subject  to 
the  rights  surrendered  by  the  constitution  to  the  United  States. 

Upon  the  acquisition  of  a  Territory  by  the  United  States,  whether  by  cession  from 
one  of  the  States,  or  by  treaty  with  a  foreign  country,  or  by  discovery  and  settle- 
ment, the  same  title  and  dominion  passed  to  the  United  States,  for  the  benefit  of  the 
whole  people,  and  in  trust  for  the  several  States  to  be  ultimately  created  out  of  the 
Territory. 

The  new  States  admitted  into  the  Union  since  the  adoption  of  the  constitution 
have  the  same  rights  as  tbe  original  States  in  the  tide  waters,  and  in  the  lauds 
under  them,  within  their  respective  jurisdictions.  The  title  and  rights  of  riparian 
or  littoral  proprietors  in  the  soil  below  high  water  mark,  therefore,  are  governed  by 
the  laws  of  the  several  States,  subject  to  the  rights  granted  to  the  United  States  by 
the  Constitution. 

The  United  States,  while  they  hold  the  country  as  a  Territory,  having  aU  the 
powers  both  of  national  and  of  municipal  government,  may  grant,  for  appropriate 
purposes,  titles  or  rights  in  the  soil  below  high  water  mark  of  tide  waters.  But 
they  have  never  done  so  by  general  laws ;  and,  unless  in  some  case  of  international 
dtity  or  public  exigency,  have  acted  upon  the  policy,  as  most  in  accordance  with 
the  interest  of  the  people  and  with  the  object  for  which  the  Territories  were 
acquired,  of  leaving  the  administration  and  disposition  of  the  sovereign  rights  in 
navigable  waters,  and  in  the  soil  under  them,  to  the  control  of  the  States,  respec- 
tively, when  organized  and  admitted  into  the  Union. 

Grants  by  Congress  of  portions  of  the  public  lauds  within  a  Territory  to  settleis 
thereon,  though  bordering  on  or  bounded  by  navigable  waters,  convey,  of  their  own 
force,  no  title  or  right  below  high  water  mark,  and  do  not  impair  the  title  and 
dominion  of  the  future  State  when  created;  but  leave  the  question  of  the  use  of  the 
shores  by  the  owners  of  uplands  to  the  sovereign  control  of  each  State,  subject  only 
to  tbe  rights  vested  by  the  constitution  in  the  United  States. 

In  view  of  the  law  as  thus  declared,  and  of  the  stated  policy  thereto- 
fore prevailing  with  respect  to  tide  lands,  in  the  absence  of  specific 
legislation  by  the  Congress  in  relation  to  the  tide  lands  of  the  District 
of  Alaska  at  variance  with  said  policy,  there  can  be  no  doubt  that  suoh 
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tide  landa  are  uot  pablic  lands  belongiug  to  the  United  States,  within 
the  meaning  of  the  mining  laws,  and  that  no  rights  whatever  can  be 
acquired  with  respect  thereto  by  exploration,  occupation,  location,  or 
otherwise,  nnder  said  laws. 

It  is  proper  in  this  connection  to  also  refer  to  the  act  of  May  14, 1898 
(30  Stat.,  409),  entitled  '<  An  act  extending  the  homestead  laws  and 
providing  ibr  right  of  way  for  railroads  in  the  District  of  Alaska,  and 
for  other  purposes,"  wherein  it  is  provided : 

That  nothing  in  tbis  aot  contained  shall  be  constfaed  as  impairing  in  any  degree 
the  title  of  any  State  that  may  hereafter  be  erected  oat  of  said  district,  or  any  part 
thereof,  to  tide  lands  and  beds  of  any  of  its  navigable  waters,  or  the  right  of  such 
State  to  regulate  the  use  thereof,  nor  the  right  of  the  United  States  to  resume  posses- 
sion of  such  lauds,  it  being  declared  that  all  such  rights  shall  continue  to  be  held  by 
the  United  States  in  trust  for  the  people  of  any  State  or  States  which  may  hereafter 
be  erected  out  of  said  district.  The  term  '  navigable  water,'  as  herein  used,  shall 
be  held  to  include  all  tidal  waters  up  to  the  line  of  ordinary  high  tide  and  all  non- 
tidal  waters  navigable  in  fact  up  to  the  line  of  ordinary  high-water  mark. 

This  legislative  declaration  is  in  eutire  harmony  with  the  law  as  it 
had  been  previously  announced  by  the  supreme  court  in  the  case  above 
cited,  and  is  indicative  of  a  purpose  on  the  part  of  the  Congress,  in 
dealing  with  the  District  of  Alaska,  to  adhere  to  the  policy  theretofore 
existing  with  respect  to  the  tide  lands. 

In  view  of  all  the  foregoing  it  is  perfectly  clear  that  the  mining  loca- 
tions in  question,  so  far  as  it  is  attempted  by  them  to  embrace  lands 
lying  below  the  line  of  ordinary  high  tide,  are  without  authority  of  law 
and  therefore  void,  and  that  the  land  department  is  without  authority 
to  grant  any  concessions  whatever  with  reference  to  the  desired  occu- 
X)ancy  or  working  of  said  tide  lands  for  mining  purposes,  or  otherwise. 
The  views  expressed  by  your  office  in  this  respect  are  accordingly 
approved  and  you  will  so  notify  Mr.  Logan,  furnishing  him  with  a  copy 
of  tihis  opinion. 


RKCONVBYANCB  OF  JLANJ)  WRONOFULIiT  PATENTED. 

San  Francisco  Mining  Co. 

In  a  caae  where  the  United  Statee  could  aacoesafully  maintain  a  suit  for  the  vaoation 
of  a  patent  wrongfully  obtained,  a  voluntary  reconveyance  of  the  land  so  pat  - 
ented  may  be  accepted. 

Secretary  Siichooek  to  the  Commissioner  of  the  General  Land  Office^ 
(W.V.  D.)  January  5, 1900.  (G.  B.  G.) 

May  26, 1884,  Daniel  Wagner  and  WUIiam  Plaskett  located  the  Bit- 
terahoffen  lode  mining  claim,  situated  in  sections  9  and  10,  township  3 
south,  range  16  east,  Goulterville  mining  district,  Mariposa  county, 
California. 

November  23, 1886,  Carlo  Garbarino  made  homestead  entry  for  cer- 
tain lands  in  said  section  9,  which  entry  conflicted  with  the  said  mining 
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location  to  the  extent  of  4.63  acres.  Final  proof  apon  this  entry  was 
snbmitted  and  final  certificate  issaed  March  8, 1892,  and  patent  issaed 
June  21, 1892. 

The  title  acquired  by  said  mining  location  having  by  sundry  mesne 
conveyances  and  court  proceedings  passed  to  and  vested  in  the  San 
Francisco  Mining  Company,  and  the  title  acquired  by  said  homestead 
entry  and  patent  to  the  ground  in  conflict  with  said  mining  claim  hav- 
ing by  sundry  mesne  conveyances  passed  to  and  vested  in  the  same 
company,  and  said  company  having  on  May  19,  1897,  by  quit-claim 
deed,  conveyed  to  the  United  States  of  America  the  tract  or  parcel  of 
laud  so  in  conflict,  which  deed  was  recorded  May  29, 1897,  the  company 
on  August  26, 1897,  made  its  application  for  patent  for  said  mining  claim 
as  located,  officially  surveyed  and  platted,  and  December  29, 1897,  after 
due  notice  by  posting  and  publication,  as  required  by  law,  and  no  adverse 
claim  being  filed,  entry  of  said  lode  claim,  including  the  portion  thereof 
in  conflict  with  the  patented  homestead,  was  allowed  by  the  local 
officers. 

May  13, 1898,  your  office  held  the  mineral  entry  for  cancellation  as 
to  the  ground  in  conflict  with  the  patented  homestead  because  of  a 
believed  lack  of  authority  in  the  officers  of  the  land  department  to  issue 
a  second  patent  embracing  said  ground,  and  held  the  mineral  entry  for 
cancellation  as  to  certain  ground  not  in  conflict  with  the  patented  home- 
stead, for  reasons  not  clearly  stated,  but  seemingly  because  the  exclu- 
sion of  the  patented  ground  ft'om  the  mineral  entry  divides  the  lode  into 
two  incontiguous  parts,  upon  one  of  which  no  discovery  of  mineral  has 
been  made. 

December  1, 1898,  your  office,  at  the  request  of  the  mineral  claimant, 
again  considered  said  application,  and  again  denied  the  application  for 
patent,  and  said  that,  in  order  to  reinvest  the  land  department  with 
jurisdiction,  the  homestead  patent  must  be  surrendered  and  canceled. 

The  applicant  company  has  appealed  here. 

The  appeal  is  well  taken.  When  Garbarino  made  his  homestead 
entry,  and  when  he  submitted  fina]  proof  thereon,  in  connection  with 
both  of  which  he  represented  that  the  land  embraced  therein  was  non- 
mineral  and  contained  no  mining  claim  or  known  lode  or  vein  bearing 
valuable  mineral  deposits,  the  ground  in  conflict  was  known  to  be  min- 
eral land  and  was  not  subject  to  homestead  entry.  Under  these  cir- 
cumstances, the  United  States  could  successfully  maintain  a  suit  to 
vacate  the  patent  to  the  extent  of  the  ground  in  conflict,  and  where 
such  a  suit  can  be  maintained,  it  is  believed  that  the  United  States  may 
accept  a  reconveyance  of  the  ground  for  which  a  patent  was  thus  wrong- 
fully obtained,  thus  accomplishing  by  the  voluntary  act  of  the  parties 
all  that  would  be  accomplished  by  a  suit  in  court  Such  a  reconv^- 
ance  having  been  made,  the  officers  of  the  land  department  are  author- 
ized to  issue  a  patent  to  the  mineral  claimant  for  said  ground. 

The  decision  appealed  from  is  reversed,  with  directions  to  pass  the 
entry  to  patent,  unless  other  objection  appears. 
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SCHOOL  LANDS- WAIVER  OF  RIGHT-LIEU  SELECTION. 

Tbrbitobt  OF  New  Mexico. 

Where  the  title  to  school  sections  has  vested  in  the  Territory  of  New  Mexico  under 
the  grant  of  June  21,  1898,  and  snch  sections  are  subsequently  embraced  within 
a  reservation  created  by  executive  order,  the  Territory  may,  under  the  provi- 
sions of  section  2275  R.  S.,  as  amended  by  the  act  of  February  28, 1891,  waive  its 
rif(ht  to  such  sections  and  select  other  lauds  in  lieu  thereof. 

Assistant  Attorney- Oeneral  Van  Devanler  to  the  Secretary  of  the  Interior^ 

January  5, 1900.  (G.  B.  O.) 

By  the  act  of  Jane  21, 1898  (30  Stat.,  484),  sectioDS  numbered  sixteen 
and  thirty-six  in  every  township  of  the  Territory  of  New  Mexico,  and, 
where  such  sections  or  any  parts  thereof  are  mineral,  or  have  been  sold 
or  disi)osed  of  by  or  under  the  authority  of  any  act  of  Congress,  other  • 
non-mineral  lands  equivalent  thereto,  in  legal  subdivisions  of  not  less 
than  one  quarter-section,  and  as  contiguous  as  may  be  to  the  section 
in  lieu  of  which  the  same  is  taken,  were  granted  in  terms  of  present 
grant  to  said  Territory  for  the  support  of  common  schools. 

By  executive  order  of  November  1, 1899,  certain  lands  in  said  Terri- 
tory, among  which  were  lots  1  and  2  of  section  36,  T.  9  S.,  B.14  E.,  and 
the  N.  E.  i  of  the  N.  E.  i  of  section  16,  T.  10  N.,  R.  14  E.,  were  reserved 
and  set  apart  for  the  use  of  the  Marine  Hospital  service. 

By  reference  of  December  8, 1899, 1  am  asked  for  an  opinion  whether 
the  status  of  these  specifically-described  tracts  of  land  is  such  that  the 
Territory  may  select  other  lands  in  lieu  thereof. 

At  the  date  of  the  grant  to  the  Territory  these  lands  had  been  sur* 
veyed,  and  they  being  of  the  class  of  lands  granted  by  said  act  of  June 
21, 1898,  and  not  having  at  that  time  been  sold  or  otherwise  disposed 
of  by  or  under  the  authority  of  any  act  of  Congress,  and  the  grant  being 
one  in  presently  the  title  to  said  lands,  if  non-mineral,  passed  to  and 
vested  in  the  Territory  at  the  date  of  the  grant. 

Section  2275  of  the  Revised  Statutes,  as  amended  by  the  act  of  Feb- 
ruary 28, 1891  (26  Stat.,  796),  provides  that  where  any  State  is  entitled 
to  sections  sixteen  and  thirty  six  under  its  school  grant,  or  where  such 
sections  are  reserved  to  any  Territory  for  the  use  of  schools  and  may  be 
embraced  within  any  Indian,  military  or  other  reservation,  the  selec- 
tion by  such  State  or  Territory  of  other  lands  in  lieu  thereof,  appro- 
priated and  granted  by  said  section  2275  as  amended,  shall  be  a  waiver 
of  its  right  to  such  sections. 

In  an  opinion  of  December  15, 1899  (29  L.  D.,  364),  I  expressed  the 
view  that  said  section  as  amended  gave  to  the  Territory  of  New  Mex- 
ico the  right  to  waive  its  right  to  sections  sixteen  and  thirty-six  in  a 
forest  reservation  and  select  other  lands  in  lieu  thereof,  and  there  would 
not  seem  to  be  any  difference  in  the  status  of  land  in  a  forest  reserva- 
tion and  land  within  a  reservation  for  the  use  of  the  Marine  Hospital 
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service.    I  am,  therefore,  of  opinion  that  the  Territory  may  waive  its 
right  to  the  above-described  laud,  and  select  other  land  in  lien  thenM)f;^ 
and  that  the  proper  officer  of  the  State  should  be  so  notified. 
Approved,  January  8,  1900, 
E,  A.  Hitchcock, 

Secretary. 


REPAYMENT-RESERVOIR  DECLARATORY  STATEMENT. 

Christian  Maier. 

Repayment  of  the  filing  fee  paid  on  a  canceled  reservoir  declaratory  statement  can 
not  be  allowed  if  snch  declaratory  statement  was  not  erroneoasly  received,  even 
if  such  filing  be  considered  an  "entry''  within  the  meaning  of  the  act  of  Jane 
16,  1880. 

Secretary  Hitchcock  to  the  Oommutsioner  of  the  General  Land   Office, 
(W.  V.  D.)  January  5, 1900.  (0,  J.  G.) 

The  Department  is  in  receipt  of  your  office  letter  of  November  24, 
1899,  submitting  the  case  of  Christian  Maier  who  applies  for  repay- 
ment of  the  fees  paid  by  him  on  reservoir  declaratory  statement  No. 
146,  for  the  SE.J  See.  26,  T.  14  N.,  R.  53  W.,  Sidney,  Nebraska,  land 
district. 

The  said  declaratory  statement  was  filed  under  the  act  approved 
January  13,  1897  (29  Stat.,  484),  entitled  '<An  act  providing  for  the 
location  and  purchase  of  public  lands  for  reservoir  sites.''  This  title 
indicates  that  lands  are  to  be  sold  for  reservoir  sites  but  there  is  no 
provision  in  the  act  itself  for  the  sale  of  any  lands.  Any  person,  live- 
stock company,  or  corporation  engaged  in  breeding,  grazing,  driving, 
or  transporting  live-stock,  in  order  to  avail  themselves  of  the  provisions 
of  said  act,  must  file  a  declaratory  statement  in  the  United  States  land 
office  in  the  district  where  the  land  is  situated.  Tlie  act  directs  that 
after  the  approval  of  a  map  showing  the  location  of  the  reservoir,  the 
land  shown  to  be  necessary  tor  the  proper  use  of  snch  reservoir  be 
reserved  firom  other  disposition  so  long  as  the  same  is  maintained  and 
water  kept  therein  for  the  purposes  named  in  the  act.  The  said  act 
was  to  be  administered  under  regulations  prescribed  by  the  Secretary 
of  the  Interior. 

Paragraph  35  of  the  original  regulations  issued  under  the  act  in 
question  was  amended  by  circular  of  June  23, 1899  (28  L.  D.,  552). 
Bules  4  and  8  of  said  paragraph,  as  amended,  are  as  follows: 

4th.  No  reservation  shaU  be  made  within  one-half  mile  of  the  bonndaries  of  a 
group  of  one  hundred  and  sixty  acres  of  adjoining  or  cornering  tracts  already 
reserved  under  this  act. 

8th.  All  declaratory  statements  filed  before  this  circular  is  received  at  the  local 
land  office  must,  by  an  amended  or  supplemental  statement,  be  made  to  conform  to 
these  regulations,  and  if  after  receiving  notice  to  that  effect  the  applicant  makes 
default  for  sixty  days  his  declaratory  statement  will  be  rejected. 
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Mater's  declaratory  statement  was  filed  June  23,  1899,  before  the 
ameDded  regulations  were  received  at  the  local  office.  The  land 
described  therein  was  '' within  one-half  mile  of  the  boundaries  of  a 
group  of  one  hundred  and  sixty  acres  of  adjoining  or  cornering  tracts 
already  reserved  under  this  act,''  and,  upon  the  receipt  by  the  local 
officers  of  the  amended  regulations,  he  was  accordingly  notified  of  the 
requirements  thereof.  On  September  9,  1899,  he  relinfiuished  all  his 
right,  title  and  interest  in  and  to  the  land  described,  stating  that  he 
did  not  desire  to  amend  his  declaratory  statement.  At  the  same  time 
he  made  application  for  repayment  of  the  fees  (two  dollarts)  paid  by  him 
on  the  filing  of  his  said  declaratory  statement. 

There  is  nothing  in  the  act  of  June  13, 1897,  nor  was  there  auythiDg 
in  the  regulation  in  force  when  Maier's  filing  was  made  (27  L.  D.,  200, 
210),  forbidding  the  making  of  a  reservation  <^  within  one-half  mile  of 
the  boundaries  of  a  group  of  one  hundred  and  sixty  acres  of  adjoining 
or  cornering  tracts  already  reserved  under  this  act.''  His  declaratory 
statement  was  therefore  not  erroneously  received,  and  lience,  even  if  it 
were  considered  an  entry  within  the  meaning  of  the  act  of  June  16, 
1880  (21  Stat.,  287),  repayment  of  the  fees  could  not  be  allowed. 


iTlCHOLS  V.  Peiest. 

Motion  for  review  of  departmental  decision  of  October  24, 1899,  29 
L.  D.,  260,  denied  January  8, 1900,  by  Secretary  Hitchcock. 


MINING  CLAlM-EXPENDITURE-APPLiICATlON-SECTION  2332  R.  S. 

Babklage  £t  al.  V.  Russell. 

Qaestions  concerning  the  requisite  annnal  expenditure  upon  mining  claims,  and  of 
aUeged  relocations  thereof  on  account  of  failure  to  make  such  expenditure,  go 
onlyto  the  right  of  possession  as  between  adverse  mineral  claimants  for  the  laud 
involved,  and  the  determination  of  that  right  is  committed  to  the  courts  alone. 

Failnre  to  prosecute  an  application  for  mineral  patent  to  completion  within  a  reason- 
able time  after  the  expiration  of  the  period  of  publication,  or  the  termination  of 
adTerse  proceedings  in  the  courts,  constitutes  a  waiver  of  all  rights  obtained  by 
the  earlier  proceedings  under  the  application. 

Section  2332  K.  8.,  is  not  intended  to  be  a  wholly  separate  and  independent  provision 
for  the  patenting  of  a  mining  claim,  but  should  be  construed  with  section  2325, 
and  other  sections  of  the  Revised  Statutes  npon  the  same  subject,  and  when  so 
construed  held  to  mean  that  evidence  of  the  possession  and  working  of  a  mining 
claim  for  a  period  equal  to  the  time  prescribed  by  the  local  statute  of  limita- 
tions for  mining  claims  shall  be  considered  as  sufficiently  establishing  the  loca- 
tion of  the  claim  and  the  applicants  right  thereunder,  '^  in  the  absence  of  any 
adverse  claim/'  but  that  whatever  else  said  section  was  intended  to  dispense 
with  in  the  proceedings  for  procuring  a  patent,  it  does  not  dispense  witli  the 
requirements  of  section  2325,  whereby  the  existence  of  an  adverse  claim  is  made 
known  to  the  Land  Department,  and  due  protection  accorded  to  adverse  claimants. 

The  case  of  Stewart  et  al,  r.  Kees  et  al,,  2L  L.  D.,  446,  overruled. 
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Secretary  Hitchcock  to  the   CommiMioner  of  the  General  Land  Office 
(W.  V.  D. )  January  9,  1900.  (E.  B.,  Jr.) 

May  16,  1899,  William  Barklage,  for  himself  and  otbeis,  claimants  of 
tbe  Missouri  placer  mining  claim,  filed  a  protest  against  the  issuance  of 
patentto  the  Spring  Canon  placer  mining  claim  embracing  the  VV.  ^  of 
the  N.  W.  i  of  the  N.  W.  J  and  the  W.  i  of  the  E.  i  of  the  N.  W.  I  of 
the  N.  W.  i  of  Sec.  15,  T.  13  N.,  R.  1 1  E.,  M.  D.  M.,  Sacramento,  Califor- 
nia,  land  district,  of  which  Jay  E.  Kussell  made  mineral  entry  No. 
1733  January  2(>,  1899. 

Briefly  stated,  the  material  allegations  of  the  protest  are  that  pro- 
testants  and  their  grantors,  with  the  knowledge  and  conseut  of  said 
Kussell  and  his  grantors,  under  an  agreement  between  his  grantors  and 
those  of  protestants,  have  been  in  possession  of  a  portion  of  the  land 
above  described  since  about  1875;  that  Russell,  who  succeeded  to  the 
title  to  the  Spring  Canon  claim  about  1877,  did  not  perform  the  neces- 
sary expenditure  upon  the  claim  for  the  year  1888,  or  subsequently: 
and  that  in  1808  protestants  located  the  entire  tract  first  above 
described  and  previously  known  as  the  Spring  Canon  claim,  and  cer- 
tain land  adjoining,  amounting  in  all  to  45.05  acres,  as  the  said  Missouri 
placer  claim. 

The  protest  was  dismissed  by  decision  of  your  office  dated  June  5, 
1899,  on  the  ground  that  the  entryman  and  his  grantors  had  been  in 
possession  of  the  claim,  prior  to  the  alleged  location  of  the  Missouri 
placer  claim,  for  a  longer  ])eriod  than  that  prescribed  by  the  statute  of 
limitations  of  the  State  of  California,  and  that  therefore  they  had  estab- 
lished a  right  to  patent  under  section  2332  of  the  Revised  Statutes, 
citing  the  case  of  Stewart  et  al  v,  Rees  et  «/,  21  L.  D.,  44G,  in  support 
of  that  view.  From  the  decision  protestants  have  appealed  to  the 
Department. 

The  application  for  patent  to  the  Spring  Canon  claim,  alleging  loca- 
tion thereof  February  1, 1873,  was  tiled  May  7, 1874,  by  Robert  S.  Smith 
and  Robert  Kinkaid.  Adverse  procee<lings  were  duly  commenced  by 
the  Mt.  Gregory  Water  and  Mining  Company  during  the  period  of 
publication  which  ended  September  7, 1874,  but  were  dismissed  by  the 
company  April  5, 1875.  Thereafter  there  does  not  appear  to  have  been 
interposed  any  objection  by  third  parties  to  the  said  application  until 
the  filing  of  the  said  protest. 

The  allegations  of  the  protest  amount  to  nothing  more  nor  less  than 
the  assertion  of  a  claim  adverse  to  that  of  the  entryman  Russell,  and 
arising  subsequent  to  the  period  of  publication  of  the  notice  of  the 
application  for  patent.  The  land  dejiartment  has  nothing  to  do  with 
questions  as  to  the  performance  of  annual  expenditure  ui)on  mining 
claims,  nor  of  alleged  relocations  thereof  by  reason  of  failure  to  perform 
such  expenditure,  arising  under  section  2324  of  the  Revised  Statutes. 
These  questions  are  solely  matters  between  rival  or  adverse  claimants 
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to  mineral  lands  and  go  only  to  the  right  of  possession  of  the  land 
involved.  The  determination  of  that  right,  between  such  claimants, 
however,  or  whenever  the  adverse  claim  may  be  alleged  to  have  had  its 
origin,  is  committed  by  the  mining  laws  to  the  courts  alone  (Gain  et  al 
r.  Addenda  Mining  Co.,  on  review,  29  L.  D.,  62,  06;  and  Wolenberg  et 
al,  id.,  302).  Tbe  land  department  is  charged,  however,  with  the  duty 
of  administering  the  provisions  of  section  2325  of  the  Revised  Statutes, 
which  relate  to  proceedings  for  obtaining  patents  to  public  mineral 
lands.  As  appears  from  the  facts  already  stated  nearly  twenty-four 
years  elapsed  between  the  dismissal  of  the  only  adverse  proceedings 
instituted  during  the  period  of  publication  and  which  justified  and 
required,  while  they  were  pending,  a  stay  in  the  prosecution  of  the 
application  for  patent,  and  the  securing  of  the  entry  in  1899.  Upon 
the  dismissal  of  those  proceedings  it  became  at  once  the  duty  of  the 
applicants  for  patent,  or  their  successors  in  interest,  to  prosecute  the 
application  with  diligence  to  a  final  determination  in  the  land  depart- 
ment. Instead  of  so  doing,  it  was  allowed  to  lie  dormant  for  the  long 
])eriod  stated  above,  within  which,  as  protestants  charge,  the  right  of 
possession  to  the  land  was  forfeited  to  them  by  reason  of  non-compliance 
with  the  law  as  to  annual  expenditure,  and  of  their  relocation  of  the 
claim. 

In  Cain  et  al  r.  Addenda  Mining  Company,  snpra^  the  Department 
said: 

The  ditlirnlty  here  arises  from  tbe  fact  that  the  Addenda  compaDy  filed  its  appli- 
ration  for  pateut  in  the  local  land  office  in  1879,  made  due  posting  aud  publication 
thereof  nnd  upon  the  termination  of  certain  adverse  proceedings  in  1882  became 
entitled,  upon  paying  the  purchase  price,  to  make  entry  of  all  the  ground  embraced 
in  its  application  and  notices  which  had  not  been  awarded  to  others  in  such  adverse 
proceedings.  Instead  of  exercising  this  right  the  company  took  no  further  proceed- 
ings under  its  said  application  until  in  1894  after  the  lapse  of  twelve  years,  and  after 
the  institution  of  the  suit  by  the  protestants  to  quiet  title  in  themselves  to  the  por- 
tion of  the  ground  here  in  controversy.  The  mining  laws  contemplate  that  proceed- 
ings uuder  an  application  for  pateut  Hhould  be  prosecuted  to  completion  within  a 
reasonable  time  after  the  required  publication,  or  after  the  termination  of  proceed- 
ings on  adverse  claims,  if  any  are  filed;  otherwise  by  making  application  for  patent 
aud  giving  notice  thereof,  but  without  making  payment  of  the  purchase  price,  one 
would  become  entitled  to  project  indetiuitely  into  the  future  the  as.suniption  of  sec- 
tion 2325  'HhaUiio  adverse  claim  exists"  notwithstanding  the  requirement  of  sec- 
tion 2324  that  an  expeiuliture  of  one  hundred  dollars  in  labor  or  improvements  shall 
he  made  upon  a  mining  claim  during  each  year  until  entry  is  allowed. 

The  Addenda  company  permitted  its  application  to  lie  dormant  so  many  years 
without  making  payment  of  the  purohase  price  that  it  must  be  held  to  have  waived 
the  rights  obtained  by  the  earlier  proceedings  upon  the  application.  Its  entry  in 
1894,  therefore,  ought  not  to  be  allowed,  and  for  that  reason  must  be  canceled. 

In  the  more  recent  case  of  Wolenberg  et  aL,  supra^  the  Department 
followed  and  applied  the  rule  announced  in  the  Addenda  case  that  fail- 
ure to  prosecute  an  application  for  patent  to  completion  within  a  rea- 
sonable time  after  the  ex]>iration  of  the  ]>eriod  of  publication  or  the 
termination  of  adverse  proceedings  in  the  courts  constitutes  a  waiver 
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of  all  rights  obtained  by  the  earlier  proceedings  upon  the  applicatioDy 
and  in  further  explanation  of  the  reason  for  the  rule  said : 

In  this  case  nearly  two  years  elapsed  after  the  required  publication  before  any 
effort  was  made  to  carry  the  application  to  completion,  and  in  the  meantime  there 
may  have  been,  as  claimed,  a  legal  relocation  of  the  claim,  based  npon  a  failure  by 
the  claimants  to  make  the  annual  expenditure  in  labor  or  Improvements  which  is 
necessary  to  the  continued  maintenance  of  their  7>osBes6ory  right  as  against  aubse- 
quent  locators.  The  assumption,  declared  in  section  2325  qf  the  Revised  Statutes, 
that  no  adverse  claim  exists  in  those  instances  where  no  adverse  claim  is  filed  in  the 
local  office  during  the  period  of  publicatiou,  relates  to  the  time  of  the  expiration  of 
the  period  of  publication  and  to  adverse  claims  which  might  have  been  made  known 
at  the  local  office  before  that  time.  It  has  nothing  to  do  with  adverse  claims  which 
are  initiated  subsequent  to  that  time  and  which  could  not  therefore  have  been  made 
know^u  at  the  local  office  during  the  period  of  publication.  The  statutory  declara- 
tion does  not  compel  any  assumption  in  this  instance  to  the  etfect  that  no  adverse 
claim  intervened  between  the  earlier  proceedings  upon  the  application  for  pat- 
ent, which  ended  February  3,  1897,  and  the  making  of  the  entry  on  December  21, 
1898.  In  the  presence  of  the  claimed  relocation  of  the  Mascot  after  the  expiration 
of  the  period  of  publication,  the  applicants  for  patent  are  not  in  a  position  to  ask 
or  urge  that  their  laches  or  delay  be  disregarded.  It  follows  that  the  entry  must 
be  canceled. 

It  follows  from  the  doctrine  declared  and  the  action  directed  to  be 
taken  in  the  cases  just  cited  that  the  entry  in  the  case  at  bar  must  be 
canceled,  unless,  as  held  by  the  decision  of  your  office,  a  right  to  patent 
to  the  land  embraced  in  the  entry  is  established,  notwithstanding,  in 
said  Eussell,  under  section  2332  of  the  Revised  Statutes  by  the  holding 
and  workingof  the  claim  by  himself  and  his  grantors  for  a  period  equal 
to  the  time  prescribed  by  tlie  statute  of  limitations  for  mining  claims  in 
California,  which  period  is  five  years,  and  regardless  of  the  laches  shown 
and  of  the  adverse  claim  alleged  to  have  been  initiated  since  the  period 
of  publication. 

The  said  section  2332  reads : 

Where  such  person  or  association,  they  and  their  grantors^  have  held  and  worked 
their  claims  for  a  period  equal  to  the  time  prescribed  by  the  statute  of  limitatiuns 
for  mining  claims  of  the  State  or  Territory  where  the  same  may  be  situated,  evidence 
of  such  possession  and  working  of  the  claims  for  such  period  shall  be  sufficient  to 
establish  a  right  to  a  patent  thereto  under  this  chapter,  in  the  absence  of  any  adverse 
claim;  but  nothing  in  this  chapter  shall  be  deemed  to  impair  any  lien  which  may 
have  attached  in  any  way  whatever  to  any  mining  claim  or  property^  thereto  attached 
prior  to  the  issuance  of  a  patent. 

The  Department  is  of  opinion  that  this  provision  of  the  mining  laws 
has  no  such  application  to  the  present  case  as  is  accorded  it  in  the 
decision  of  your  office.  It  was  considered  by  the  Department  in  the 
Addenda  case,  supra,  also  involving  mineral  lands  in  California,  and 
in  which  the  only  noteworthy  dissimilarity  of  facts  from  those  of  the 
present  case  is  that  in  the  former  the  protestants  had  resorted  to 
the  courts  and  obtained  a  decree  awarding  to  them  the  possession  of 
the  land  in  controversy.  In  that  case  the  Department  held,  in  effect, 
that  the  section  was  not  applicable,  and  for  the  reason  already  stated 
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directed  the  cancellation  of  the  entry.  The  difference  between  the 
cases  is  not  material  npon  the  question  of  the  application  thereto  of 
the  said  section.  In  each  case  laches  in  the  prosecation  of  the  appli- 
cation for  patent  and  the  assertion  of  an  adverse  claim  alleged  to  have 
originated  subsequent  to  the  period  of  publication  were  present,  and 
these  are  enough  tor  bring  them  within  the  same  riile.  In  the  earlier 
case,  as  in  this,  furthermore,  the  application  for  patent  was  not  based 
upon  a  claimed  right  thereto  by  reason  of  possession  and  working  of 
thi»>  land  in  accordance  with  the  provisions  of  the  said  section,  but  upon 
a  location  made  within  eighteen  months  prior  to  the  application.  No 
foundation  existed  for  claiming  anything  under  section  2332  in  either 
case  when  the  application  was  filed,  or  notice  thereof  was  given. 

Tins  provision  of  the  mining  laws  under  consideration  was  originally 
enacted  as  section  13  of  the  act  of  July  9, 1870  (16  Stat.,  217),  com- 
monly known  as  "the  placer  act,"  and  was  brought  forward  into  the 
Bevised  Statutes  without  any  material  change  of  language.  The  exist- 
ing official  regulations  under  the  section  (28  L.  D.,  577,  007)  are  as 
follows : 

76.  The  provisions  of  section  2332,  Revised  Statutes,  wiU  greatly  .lessen  tlie  bur- 
den of  proof,  more  especially  in  the  case  of  old  claims  located  many  years  since,  the 
records  of  which,  in  many  cases,  have  been  destroyed  by  fire,  or  lost  in  other  nrftys 
during  the  lapse  of  time,  but  concerning  the  possessory  right  to  which  all  contro- 
versy or  litigation  has  long  been  settled. 

77.  When  an  applicant  desires  to  make  his  proof  of  possessory  right  in  accordance 
with  this  provision  of  law,  he  will  not  be  required  to  produce  evidence  of  location, 
copies  of  conveyances,  or  abstracts  of  title,  as  in  other  cases,  but  will  be  required  to 
funiish  a  duly  certified  copy  of  the  statute  of  limitations  of  mining  claims  for  the 
State  or  Territory,  together  with  his  sworn  statement  giving  a  clear  and  soocinct 
narration  of  the  facts  as  to  the. origin  of  his  title,  and  likewise  as  to  the  continnation 
of  his  possession  of  the  mining  ground  covered  by  his  application;  the  area  thereof; 
the  nature  and  extent  of  the  mining  that  has  been  done  thereon;  whether  there  has 
been  any  opposition  to  his  possession,  or  litigation  with  regard  to  his  claim  and,  if  so, 
when  the  same  ceased ;  whether  such  cessation  was  caused  by  compromise  or  by 
judicial  decree,  and  any 'additional  facts  within  the  claimant's  knowledge  having  a 
direct  bearing  npon  his  posses^tion  and  bona  fides  which  he  may  desire  to  submit  in 
support  of  his  claim. 

78.  There  shonld  likewise  be  filed  a  certificate,  under  seal  of  the  court  having 
jurisdiction  of  mining  cases  within  the  judicial  district  embracing  the  claim,  that 
no  suit  or  action  of  any  character  whatever  involving  the  right  of  possession  to  any 
portion  of  the  claim  applied  for  is  pending,  and  that  there  has  been  no  litigation 
before  said  court  afi'ecting  the  title  to  said  claim  or  any  part  thereof  for  a  period 
equal  to  the  time  fixed  by  the  statute  of  limitations  for  mining  claims  in  the  State 
or  Territory  as  aforeHaid,  other  than  that  which  has  been  finally  decided  in  favor  of 
the  claimant. 

79.  The  claimant  should  support  his  narrative  of  facts  relative  to  his  possession, 
occupancy,  and  improvements  by  corroborative  testimony  of  any  disinterested  per- 
son or  persons  of  credibility  who  may  be  cognizant  of  the  facts  in  the  case  and  are 
capable  of  testifying  uuderstandingly  in  the  premises. 

One  piirpose  of  section  23:32,  as  indicated  in  paragraph  76  of  the  fore- 
going regulations,  and  clearly  shown  in  the  history  of  the  proceedings 
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in  Cougress  attending  its  consideration  and  passage  there,  was  to  les 
sen  the  burden  of  proving  the  location  and  transfers  of  old  claims  vou- 
cerning  which  the  possessory  right  was  not  controverted  but  the  record 
title  to  which  had  in  many  instances  been  destroyed  by  fire  or  other- 
wise lost  because  of  the  insecurity  and  difficulty  necessarily  atteudiug 
its  preservation  during  the  early  days  of  mining  operations  upon  the 
Pacific  coast  and  vicinity.  As  originally  enacted,  the  section  was 
intended,  primarilj'^,  if  not  solely,  to  apply  to  placer  claims,  for  the 
patenting  of  which  there  had  previously  been  no  provision,  and  to 
which  class  all,  or  nearly  all,  of  the  earlier  claims  belonged,  the  estab- 
lishment of  record  title  to  which  under  the  original  locations  and 
through  successive  transfers  was  especially  difficult  and  oftentimes 
impossible  for  the  reasons  just  stated. 

The  section  was  not  intended  as  enacted,  nor  as  now  found  in  the 
Revised  Statutes,  to  be  a  wholly  separate  and  independent  provision 
for  the  pc'itenting  of  a  mining  claim.    As  carried   forward  into   the 
Revised  Statutes  it  relates  to  both  lode  and  placer  claims,  and  being 
in  pari  materia  with  the  other  sections  of  the  Revision  concerning  surh 
claims  is  to  be  construed  together  with  them,  and  so  as,  if  possible, 
that  they  may  all  stand  together,  forming  a  harmonious  body  of  mining 
law.     Section  2325  points  out  with  some  detail  the  steps  necessary  to 
secure  patent,  requiring,  among  other  things,  an  application  under 
oath,  notice  thereof,  proof  of  the  expenditure  of  $500  upon  the  claim 
by  the  claimant  or  his  grantors,  and  payment  for  the  land.    None  of 
these  requirements  is  mentioned  in  section  2332,  but  it  by  no  meiuis 
follows,  upon  the  simple  filing  by  a  claimant  of  the  proof  indicated  in 
the  latter  section,  without  compliance  with  any  of  the  requirements  of 
section  2325,  that  patent  must  be  issued  to  him.    Properly  construed 
with  section  2325  and  other  sections  of  the  Revised  Statutes  upon  the 
same  subject,  it  is  believed  that  the  main  purpose  of  section  2332  was 
to  declare  that  evidence  of  the  holding  and  working  of  a  mining  claim 
for  a  period  equal  to  the  time  prescribed  by  the  local  statute  of  limita 
tious  for  mining  claims  shall  be  considered  as  sufficiently  establishing 
the  location  of  the  claim  and  the  applicant's  right  thereunder  '<  in  the 
absence  of  any  adverse  claim."    This  section  does  not,  in  itself,  pre- 
scribe any  method  for  ascertaining  whether  an  adverse  claim  exists. 
Adequate  provision  for  bringing  adv^erse  claims  to  the  attention  of  the 
land  department  is  found  in  the  provisions  of  section   i'325,  which 
require  notice  of  the  application  for  xmtent  to  be  posted  and  published, 
and  declare  that  if  no  such  claim   be  filed   in  the  local  land  office 
during  the  period  of  publication  it  shall  be  assumed  that  none  exists. 
Whatever  else  section  2332  was  intended  to  dispense  with  in  the  pro- 
ceedings for  procuring  a  patent  to  a  mining  claim,  it  was  certainly  not 
intended  to  dispense  with  the  requirements  of  section  2325,  whereby 
the  existence  of  an  adverse  claim  is  made  known  to  the  land  depart- 
ment, and  due  protection  is  accorded  to  adverse  rights. 


DECI8ION8   B£LATINO   TO   THE   PUBLIC    LANDS.  407 

The  decision  of  your  oflSce  is  reversed,  and  tbe  decision  of  the  Depart 
inent  in  Stewart  et  al.  v.  Kees  et  al.  overruled  so  far  as  the  same  is  in 
rontiict  with  the  views  herein  exi)res8ed.  The  entry  of  the  Spring; 
Canon  chiini  will  be  cancelled.  The  claimant  will  be  at  liberty  to  renew 
proceedings  for  patent  and  if  this  is  done  protestants  will  be  aflforded 
an  opportunity  to  have  their  alleged  adverse  claim  determined  by  the 
proper  tribunal. 

This  decision  is  substituted  for  the  departmental  decision  of  Decem- 
ber 9,  1899,  herein,  which  was  recalled  for  further  consideration. 


TIMBEn  Cl'l/rUHE   ENTRY-FRACTIONAL  SECmON. 

George  M.  Simpson. 

A  timber  ciiUiire  entry  is  limited  in  aerenge  to  one  fourth  of  the  land  embraced  in 
the  sectiuu  excejit  where  such  entry  is  of  a  technical  quarter  section. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office, 
(\V.  V.  D.)  January  11,  vmo.  (J.  L.  McC.) 

George  M.  Simpson,  on  December  10, 1887,  made  timber-culture  entry 
for  lots  1,  3,  4,  5,  and  C,  of  Sec.  15,  T.  1(5  N.,  R.  43  W.,  Sidney  land 
district,  Nebraska. 

iMarch  26, 1898,  he  made  final  proof  before  the  clerk  of  the  district 
court  of  Deuel  county,  Nebraska;  and  final  certificate  issued  there 
March  28, 1898. 

Said  set  tion  15  is  cut  in  two  by  the  Platte  river,  which  covers  more 
than  three-fourths  of  its  area.  On  the  north  side  of  the  river  are  lot  1, 
containing  20.10  acres,  and  lot  2,  containing  three  acres.  On  the  south 
side  are  lots  3,  4,  5,  and  0,  containing  in  the  aggregate  112.50  acres. 
The  total  area,  exclusive  of  that  covered  by  the  Platte  river,  is  there- 
fore 144.00  acres. 

The  papers  were  duly  transmitted  to  your  office,  which,  by  letter  of 
October  14,  1898,  refused  to  issue  patent  for  the  land  claimed,  on  the 
ground,  first  that  it  embraced  non  contiguous  tracts;  second,  that 
under  the  timber-culture  law  Simpson  could  not  be  permitted  to  make 
entry  of  more  than  one-fourth  of  the  land  in  said  section  15 — to  wit, 
3G.15  acres— or  as  near  that  amount  as  can  be  approximated  by  adding 
together  the  areas  of  different  (contiguous)  lots.  The  area  of  the  land 
covered  by  his  filing  is  141.00  acres. 

Simpson  has  appealed  to  the  Department.  Accompanying  his  ai)peal 
is  a  relinquishment  of  all  his  claim  to  lot  1  (north  of  the  Platte  river). 
This  obviates  the  objection  raised  by  your  office  on  the  ground  of  non- 
contiguity  of  the  different  tracts;  but  the  remaining  four  lots  embrace 
an  area  of  112.50  acres.  He  contends  that  he  is  entitled  to  make  entry 
of  one-fourth  the  entire  area  of  the  section — including  that  covered  by 
the  Platte  river. 
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Ill  the  case  of  John  W.  Suode  (13  L.  D.,  53),  the  Department  said: 
<^  I  think  it  is  plain  from  the  language  of  the  act  that  it  was  the  inten- 
iUm  of  Congress  to  allow  one-quarter  (approximately)  of  the  number  of 
a<;res  in  any  one  section  to  be  appropriated  under  the  act.'^  In  the 
case  of  Weaver  v.  Price  (16  L.  D.,  522),  the  Department  ruled  that  if  a 
timber-culture  entry  embraced  "a  technical  quarter-section '^  it  would 
not  be  disturbe<l,  even  though  the  entire  section  contained  less  than  six 
hundred  and  forty  acres.  This  ruling,  however,  would  not  inure  to  the 
benefit  of  Simpson,  for  his  entry  is  not  of  a  "technical  quarter-section," 
but  is  made  uj)  of  several  different  lots.  In  the  case  of  Elbert  S.  Lamon 
(20  L. D.,  337,  syllabus),  it  was  again  held:  "A  timber-culture  entry  is 
limited  to  one-fourth  of  the  land  embraced  in  the  section,  except  where 
such  entry  is  of  a  technical  quarter-section."  In  said  Lamon  case  the 
timber-culture  entry  embraced  the  entire  fractional  section  (which  con- 
tained only  27.20  acres).  In  none  of  the  cases  above  cited,  nor  in  any 
other  reported  case  decided  by  the  Department,  does  it  appear  that 
the  deficiency  in  the  area  of  the  section  involved  was  caused  by  a  por- 
tion thereof  being  covered  by  water,  as  in  the  case  at  bar  (which,  the 
a[)pe11ant  contends,  should  render  this  an  exceptional  case,);  but  it 
does  not  appear  that  the  fact  that  a  section  is  made  fractional  by  such 
cause  should  render  it  an  exception  to  the  general  rule  that  only 
(approximately)  one- fourth  of  the  land  contained  in  a  given  section  can 
be  entered  under  the  timber-culture  law. 

The  decision  of  your  office  is  correct,  and  is  hereby  affirmed. 


INDIAN  LANDH— C:iHPPEWA  RESERVATION- ALLOTMENT. 

Kellie  Lydick  et  al. 

The  lauds  known  as  the  ''White  Oak  Point  reeervation''  were  added  to  the  general 
Chippewa  reservation  by  executive  order  of  October  29, 1873,  and  Indians  resid- 
ing at  White  Oak  Point  should  therefore  be  regarded  as  residing  on  said  general 
reservation,  and  entitled  to  remain  thereon  and  take  allotments  of  agricultural 
lauds  anywhere  upon  said  reservation,  under  the  proviso  to  section  3,  act  of 
January  14, 1889. 

The  right  to  select  any  particular  tract  for  an  allotment  under  the  act  of  January  14, 
1889,  or  under  the  provisions  of  the  general  allotment  act  relating  to  reservation 
Indians,  does  not  depend  upon  prior  settlement  and  improvement. 

Secretary  Hitchcock  to  the  Commissioner  of  Indian  Affairs^  Januainf  18n 
(W.  V.  b.)  1900.  '  (W.  C.  P.) 

Nellie  Lydick,  a  Chippewa  Indian,  apphed  to  the  Chippewa  commis- 
sioner  tor  allotment  of  land  for  herself  and  four  minor  children  on  the 
Chippewa  reservation  in  Minnesota,  under  the  provisions  of  the  act  of 
January  14, 1889  (25  Stat.,  G42).  These  applications  were  rejected  by 
said  commissioner  and  upon  appeal  therefrom  your  office  submitted  the 
matter  to  this  Department. 
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It  was  held  by  departmental  letter  of  August  22, 1899  (29  L.  D.,  119), 
that  tbe  lands  applied  for  in  behalf  of  two  of  the  children,  James  Lydick 
the  N  J  of  the  KW.  J,  Sec.  15,  and  Charles  Lydick  the  W.  i  of  the  N  W. 
J,  Sec.  15,  T.  145  N.,  R.  31  W.,  having  been  classed  as  pine  lands,  under 
Raid  act  of  1889,  were  not  subject  to  allotment  and  the  Chippewa  com- 
missioner's action  rejecting  the  applications  for  those  tracts  was 
a]>proved. 

It  was  held  that  the  lands  applied  for  by  Mrs.  Lydick  for  herself,  the 
E.  i  of  tbe  NE.  J,  Sec.  16,  and  for  two  children,  Henry  Lydick,  the  W. 
i  of  tbe  NE.  J,  Sec.  16,  and  Ruth  Lydick,  the  E.  J  of  the  NW.  J  of  Sec. 
16,  having  been  classed  as  ^^agricultural  lauds"  under  the  provisions 
of  said  act  are  of  the  class  subject  to  allotments.  It  was  found  that 
"the  facts  have  not,  however,  been  sufficiently  developed  to  justify  a 
decision  as  to  the  right  of  Mrs.  Lydick  and  her  children  thereto"  and 
the  matter  was  returned  to  your  oifice  for  a  further  investigation.  You 
have  returned  the  papers  without,  however,  expressing  any  opinion 
apon  the  questions  involved,  as  requested. 

The  act  of  January  14, 1889  (25  Stat.,  642),  provided  for  a  commission 
to  negotiate  with  the  Chippewa  Indians  of  Minnesota  for  the  cession  of 
all  their  rights  and  interests  in  all  their  reservations  in  Minnesota, 
except  the  White  Earth  and  Red  Lake  reservations.  It  was  directed 
tbat  as  soon  as  the  census  provided  for  should  betaken  and  the  cession 
obtained,  all  the  Indians,  except  those  on  Red  Lake  reservation  should 
be  removed  to  White  Earth  reservation  and  thereupon  be  given  allot- 
ments in  conformity  with  the  act  of  February  8, 1887  (24  Stat.,  588), 
with  a  proviso,  however,  as  follows: 

That  any  of  the  Indians  residing  on  any  of  said  reservations  maj-,  in  his  discre- 
tion, take  his  allotment  in  severalty  under  this  act  on  the  reservation  where  he 
lives  at  the  time  of  the  removal  herein  provided  is  effected,  instead  of  being  removed 
to  and  taking  such  allotment  on  White  Earth  reservation. 

The  census  was  taken  and  cessions  obtained  and  the  commission 
prosecuted  the  work  of  removing  the  Indians  to  Wbite  Earth  reserva- 
tion until  your  ofBce,  on  January  19, 1895,  by  direction  of  this  Depart- 
ment instructed  tbe  commission  to  suspend  the  work  of  removals. 
After  that,  the  commission  engaged  in  the  work  of  making  allotments 
to  the  members  of  the  various  tribes  or  bands  who  had  not  been  removed 
to  the  White  Earth  reservation. 

Your  office  stated  in  tbe  letter  of  May  20, 1809,  submitting  the  case 
here,  that  the  annuity  rolls  show  tbat  Nellie  Lydick  has  drawn  pay 
with  the  White  Oak  Point  band  of  Chippewa  Indians,  that  her  children 
have  also  drawn  pay  since  the  dates  of  their  birtbs,  respectively,  and 
that  allotments  to  the  Wbite  Oak  Point  band  of  Chippewa  Indians  both 
on  the  White  Oak  Point  and  Obippewa  reservations,  were  completed 
prior  to  August  1, 1898.  The  application  for  these  allotments  in  behalf 
of  Mrs.  Lydick  and  her  children  were  made  under  date  of  September 
10, 1898. 


410  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

It  is  clear  that  Nellie  Lydick  is  a  Chippewa  Indian  and  as  sach 
entitled  to  an  allotment  on  some  one  of  the  reservations  of  said  Indians. 
Her  children  have  been  recognized  as  members  of  the  tribe  or  band  to 
whicli  their  mother  belonj»s,  and  properly  so  in  view  of  the  provisions 
of  the  act  of  June  7,  1897  (30  Stat.,  62, 90)— 

That  all  cliildren  of  a  marriage  heretofore  Rolcmnized  between  a  white  man  and  an 
iDdian  woman  by  blood  and  not  by  adoption,  where  said  Indian  woman  is  at  thin 
time  or  was  at  tiie  time  of  her  death,  recognized  by  the  tribe,  shall  have  the  saim* 
rights  and  prlvilege.s  to  the  property  of  the  tribe  to  which  the  mother  belunjfe.  ur 
belonged  at  the  time  of  her  death,  l)y  blood,  sis  any  other  member  of  the  tribe  ami  in' 
prior  act  of  Congress  shall  be  construed  as  to  debar  such  child  of  such  right. 

The  applicant's  statement  as  to  her  place  of  residence  is  set  out  in 
the  former  decision,  supra^  and  need  not  be  repeated  here.  She  states 
that  she  was  born  at  White  Oak  Point  but  does  not  state  specifiwdly 
where  she  has  resided  since  her  marriage.  The  phice  known  as  White 
Oak  Point  was  outside  the  boundaries  of  any  Indian  reservation  at 
the  time  of  Mrs.  Lydick's  birth  but  within  the  boundaries  of  a  tract  of 
land  which  was  by  executive  order  of  October  29, 1873, 

withdrawn  from  sale,  entry  or  other  ilisposition,  ns  an  addition  to  the  reservation 
provided  for  by  the  first  article  of  the  treaty  with  theChippewaM  of  the  Mississippi 
concluded  March  19, 1807  (Stat,  at  Large,  Vol.  16,  p.  719),  for  the  use  of  said  Indians. 

She  explains  that  she  understood  that  W^hite  Oak  Point  was  in  the 
general  Chippewa  reservation  and  that  each  time  she  referred  to  the 
Indian  reservation  she  had  in  mind  and  meant  the  general  Chippewa 
reservation.  She  further  says  she  has  always  ch\iuied  the  general 
reservation  as  her  residence  and  never  considered  that  her  i»hice  of 
residence  was  confined  to  White  Oak  Point.  The  special  agent  sub- 
mits with  his  report  a  large  number  of  affidavits  made  by  Indians  and 
whites  who  have  lived  on  the  reservation  and  have  known  this  appli- 
cant for  many  years.  They  all  state  that  she  lived  with  her  mother 
upon  the  reservation  until  she  was  sent  away  to  school;  that  upon  her 
return  she  continued  to  live  with  her  mother  until  she  was  married  to 
Lydick,  and  that  she  has  resided  upon  the  reservation  most  of  the  time 
since  her  marriage  and  as  much  as  nine  tenths  of  the  Indians  have. 
Some  of  the  points  mentioned  as  places  where  she  resided  at  difi'ereiit 
times  are  within  the  boundaries  of  the  original  reservation  while  others 
are  within  the  boundaries  of  the  addition  made  thereto  in  1873,  which 
addition  has  in  common  usage  come  to  be  spoken  of  as  the  ^^  White 
Oak  Point  reservation."  It  seems  the  Indians  have  regarded  both  the 
original  and  the  addition  as  one  and  the  same  reservation  paying  no 
attention  to  any  dividing  line.  They  seemed  to  have  been  justified  in 
this  because  the  executive  order  of  1873  distinctly  adds  to  the  original 
reservation  a  certain  tract  of  land,  thus  making  it  a  part  thereof.  lu 
the  article  of  session  signed  by 

the  White  Oak  Point  Rand  of  Chippewas  of  the  Mississippi  occupy luj(  and  belong- 
ing to  the  reservation  established  by  execntive  order  of  October  29,  1873|  as  ao 
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addition  to  the  reservation  provided  for  bj'  the  first  article  of  the  treaty  with  the 
Chippewas  of  the  Mississippi,  prochunied  April  18,  1867, 

the  lands  ceded  are  described  in  part  as 

the  lands  reserved  by  us  and  described  in  the  tirst  article  (ending  with  the  words 
'  to  the  place  <»f  beginning')  of  the  treaty  with  the  Chippewas  of  the  Mississippi,  pro- 
claimed April  18,  1867  (16  Stat.,  p.  719),  and  also  to  the  aforesaid  executive  addition 
thereto,  made  and  described  in  an  executive  order  dated  October  19  [29]  1873. 

Not  only  was  this  tract  of  land  made  a  part  of  tbe  general  reserva- 
tion by  tbe  executive  order  but  it  was  still  recognized  as  such  at  the 
time  of  the  cession  although  it  had  befoi*e  that  time  come  to  be  spoken 
of  as  ''the  White  Oak  Point  reservation,"  The  Indians  residing  at 
White  Oak  Point  were  residing  upon  the  general  or  Mississippi  reser- 
vation  and  entitled  to  remain  and  take  allotments  of  ^^agricultural 
lands"  anywhere  upon  the  reservation  under  the  proviso  to  the  third 
section  of  the  act  of  1889,  supra.  In  fact,  it  appears  tliat  many  mem- 
bers of  the  White  Oak  Point  band  have  been  allowed  allotments  u|><>n 
this  reservation  outside  the  boundaries  of  the  addition. 

The  facts  elicited  in  connection  with  this  application  sustain  the 
applicant's  claim  of  a  residence  upon  tbis  reservation.  She  was  not 
removed  to  the  White  Earth  reservation  and  became  entitled  under 
the  law  to  take  an  allotment  upon  this  reservation  where  she  resided 
from  the  time  of  her  birth  until  now,  which  would  cover  the  date  at 
which  the  removals  provided  for  by  the  act  of  1889  were  eftected.  The 
fact  that  she  was  not  removed  to  White  Earth  and  did  not  apply  for 
such  removal,  may  be  taken  as  evidence  of  her  election  to  remain  upon 
the  reservation  where  she  was  then  residing. 

It  was  intended  that  each  member  of  the  tribes  interested  in  these 
lands  should  have  an  individual  allotment  given  him  and  should  share 
,in  the  proceeds  of  the  land  remaining  after  the  making  of  such  allot- 
ments. There  can  be  no  question  as  to  the  authority  of  this  Depart- 
ment to  add  to  the  rolls  any  name  which  should  be  there,  even  after 
the  commission  had  reported  the  work  of  making  allotments  completed. 
The  names  of  Mrs.  Lydick  and  her  children  will  be  added  to  the  list  of 
those  entitled  to  allotments  and  it  only  remains  to  determine  whether 
they  are  entitled  to  the  land  now  applied  for. 

Mrs,  Lydick  settled  on  this  land  about  September  1,  1898.  At  that 
time  there  were  no  other  settlers  there,  but  a  railroad  had  been  located 
and  the  right  of  way  cleared  through  this  section.  Within  a  few  days 
after  her  settlement,  a  town  had  sprung  up  on  these  sections — 15  and 
16,  She  claims  to  have  made  improvements  on  the  land  of  the  value  of 
more  than  one  thousand  dollars,  but  states  that  the  dwelling  house  is 
on  the  N  W.  J  of  the  NW.  J,  Sec.  15,  one  of  the  tracts  selected  for  her 
son  Charles  and  held  by  the  former  departmental  decision  not  subject 
to  selection  as  an  allotment.  She  was  at  the  time  of  her  statement, 
hving  in  this  house  and  therefore  not  upon  the  laud  described  in  any 
of  the  applications  now  under  consideration.    The  right  to  select  any 
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particular  tract  as  and  for  an  allotment  under  this  act  of  January  14, 
1889,  or  under  those  provisions  of  the  act  of  February  8, 1887,  supra^ 
relating  to  reservation  Indians,  does  not  depend  upon  prior  settlement 
and  improvements. 

It  may  be  that  these  particular  tracts  were  selected  upon  the  sup- 
position that  a  town  would  be  located  in  this  immediate  neighborhood, 
but  that  does  not  i)reclude  the  allowance  of  such  applications.  The 
Indians  as  a  tribe  would  derive  no  greater  benefit  from  the  disposal  of 
these  tracts  under  the  provisions  of  said  act  relating  to  **  agricultural 
lands"  than  they  would  from  any  other  tracts  of  that  character  that 
might  be  selected  by  these  parties,  if  the  present  applications  shall  be 
denied,  and  hence  no  injustice  would  be  done  the  tribe  by  allowing 
those  lands  to  be  taken. 

For  the  reasons  given  herein  these  applications  would  be  approved 
were  it  not  that  other  developments  in  connection  with  the  (Jhippewa 
lands  in  Minnesota  seem  to  render  such  action  at  this  time  unadvisable. 

The  State  of  Minnesota  claims  all  sections  numbered  sixteen  within 
the  Chippewa  reservations  in  that  State  under  the  grant  of  lands  for 
school  purposes.  A  suit  has  been  instituted  in  the  supreme  court  of 
the  United  States  to  determine  the  State's  claim  under  said  grant  to 
certain  land  in  the  Bed  Lake  reservation.  While  the  lands  applied  for 
by  Mrs.  Lydick  are  not  directly  involved  in  those  proceedings  yet  the 
result  thereof  may  possibly  affect  the  question  as  to  the  status  of  those 
lauds.  The  propriety  of  approving  these  applications  for  allotments 
under  these  circumstances  may  well  be  doubted.  If  these  applications 
are  approved  now  and  the  decision  of  the  supreme  court  in  the  case 
now  i)ending  shall  be  such  as  to  establish  the  claim  of  the  State  to  the 
lands  thus  allotted,  the  allottees  would  be  placed  in  an  exceedingly 
unfortunate  i)osition.  They  would  have  gained  nothing  by  the  allot- 
ment but  might  have  lost  the  opportunity  of  making  other  advantageous 
selections. 

Taking  these  things  into  consideration  it  is  deemed  advisable  to 
postpone  final  action  upon  these  applications  until  after  the  determina- 
tion of  the  suit  now  pending  in  the  supreme  court. 

The  applicants  having,  however,  been  found  entitled  to  allotments 
and  to  take  land  in  this  reservation,  should  not  be  compelled  to  adhere 
to  selections  heretofore  made.  You  will  advise  Mrs.  Lydick  of  the  con- 
clusion reached  as  to  her  rights  and  of  the  reasons  for  postponement 
of  final  action  upon  these  applications.  And  further  that  she  will  be 
allowed  to  relinquish  all  claims  under  these  applications  and  to  make 
other  selections  for  herself  and  children,  of  lands  subject  thereto. 
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MINING  CLAIM-ADVERSE- FILING  FEE. 

Blake  et  al.  v.  Toll  et  al. 

Upon  the  acceptance  of  an  adverse  claim  by  the  local  officers  they  become  charge- 
able with  the  fees  re<Lnired  by  law  to  be  paid^  but  the  time  of  the  actual  pay- 
ment thereof  to  said  officers  is  not  necessarily  material  as  affecting  the  question 
of  the  validity  of  the  filing  of  said  claim. 

Secretary  Hitchcock  to  the  Commissioner  of  the  Gene^'al  Land  Office, 
(W.  V.  D.)  January  18, 1900.  (C.  J.  W.) 

May  7,  3898,  Charles  H.  Toll  et  al  filed  their  application  (No.  78)  for 
patent  for  the  South  Side  lode  claim,  survey  No.  1017,  Santa  Fe,  New 
Mexico.  Notice  of  said  application  was  duly  published,  the  first  pub- 
lication being  on  the  20th  day  of  May,  1898. 

July  18,  1898,  George  A.  Blake  et  al,,  claimants  of  the  Albuquerque 
lode  claim,  forwarded  to  the  local  officers  their  adverse  claim  for  a  part 
of  the  ground  applied  for  by  Toll  and  others,  and  the  same  was  received 
at  the  local  office  the  19th  day  of  July,  1898.  The  same  day  the  local 
officers  addressed  the  following  letter  to  the  attorney  who  forwarded 
the  adverse  claim : 

IJNrrED  States  Land  Office, 

Santa  Fe,  X.  i/.,  July  19, 1S98. 
F.  W.  Clancy,  Esq., 

Albuquerque,  New  Mexico, 

Sir:  We  are  in  receipt  of  the  adverse  claims  of  George  A.  Blake  et  aL  against  the 

application  for  patent  of  Charles  H.  Toll  et  fil.  for  the  South  Side  and  Smuggler  lode 

mining  claims  No6.78  and  79,  respectively,  bat  yon  failed  to  remit  the  fees  reqnired 

by  law,  which  amount  to  $10.00  in  each  case.    Until  the  amount  is  forwarded,  the 

claims  can  not  be  entered  of  record. 

Very  re8i>eotfully, 

Manuel  R.  Ofero,  Register, 

E.  F.  Hobart,  Beceiver, 

This  letter  was  received  by  Clancy  July  20,  1898,  and  on  tlie  same 
day  the  fees  were  paid  to  the  local  officers  by  means  of  a  telegraphic 
money  order.  It  appears  that  the  adverse  claim  of  Blake  et  al,  was 
thereux)on  marked  as  filed  in  the  office  of  the  register  on  the  20th  of 
July,  1898,  although  in  fact  received  on  the  19th. 

July  22, 1898,  the  register  and  receiver  issued  official  notice  to  the 
attorney  of  Toll  et  aL,  of  the  filing  of  said  adverse  claim.  July  29, 
1898,  Toll  et  al.,  filed  their  motion  in  the  local  office  to  dismiss  said 
adverse  claim,  substantially  upon  the  ground  that  the  same  was  not 
filed  within  the  time  required  by  the  law  and  regulations  of  the  Depart- 
ment. 

August  8, 1898,  the  local  officers  overruled  the  motion  to  dismiss,  and 
the  South  Side  lode  claimants  appealed. 

September  29, 1898,  upon  consideration  of  the  premises,  your  office 
reversed  the  decision  of  the  local  officers  and  dismissed  the  adverse 
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claim.  George  A.  Blake  et  al.,  claimants  of  tbe  Albuquerque  lode 
claim,  thei  eapon  moved  for  review  of  your  oflSce  decision,  which  motion 
was  denied,  January  7,  1809.  Said  claimants  have  appealed  to  the 
Department. 

It  is  not  questioned  that  the  sixtieth  day  of  the  publication  of  notice 
of  the  application  of  the  South  Side  claimants  expired  on  the  19th  of 
July,  1808,  but  it  is  contended  that,  as  the  adverse  claim  was  received 
by  the  local  oflScers  on  the  19th  of  July,  the  fact  that  the  fee  of  ten  dol- 
lars due  said  officers,  was  not  received  by  them  until  the  20th  of  July, 
did  not  affect  the  validity  of  the  filing  with  them  of  the  adverse  claim 
on  the  19th,  and  that  it  should  have  been  placed  of  record  as  of  the 
date  the  same  was  received  at  the  local  office. 

In  overruling  the  motion  to  dismiss  the  adverse  claim,  the  local  oflS- 
cers  gave  as  a  reason  for  the  action  taken  by  them  that  the  adverse 
claim  was  filed  in  time — that  is  to  say,  that  the  tiling  of  record  should 
have  been  as  of  the  19th  of  July. 

Your  office  decisions  rest  upon  the  proposition  that  the  adverse  claim 
was  not  tiled  during  the  period  of  publication,  but  after  its  expiration; 
and  upon  the  theory  that  the  local  officers  rejected  the  adverse  claim 
when  offered  for  filing,  and  could  not  therefore  accept  the  filing  fees 
after  the  expiration  of  the  period  of  publication  and  make  a  record  of 
the  filing,  because  of  the  departmental  regulation  requiring  the  fees  to 
be  paid  at  the  time  of  filing  the  adverse  claim. 

It  appears  to  have  been  assumed  by  your  office  that  the  Language 
used  by  the  local  officers,  in  their  letter  calling  the  attention  of  the 
attorney  to  his  omission  to  forward  the  fees  due  the  register  and  receiver, 
with  the  adverse  claim,  was  a  rejection  of  the  same,  which  left  the  claim- 
ant no  right  but  that  of  appeal. 

The  Department  does  not  concur  in  this  view,  but  construes  the  acts 
and  words  of  the  local  officers  touching  the  reception  of  the  adversie 
claim  as  the  equivalent  of  a  statement  by  them  that  the  same  was 
received  in  due  time,  and  would  be  placed  of  record  upon  payment  of 
the  fees,  which  construction  is  in  harmony  with  their  subsequent  treat- 
ment of  the  case. 

Eliminating,  then,  the  element  of  fact  from  the  premise  laid  by  your 
office  for  the  support  of  the  conclusion  reached,  it  remains  to  inquire, 
whether  the  requirement  as  to  the  payment  of  fees  at  the  time  of  filing 
the  adverse  claim  should  be  held  to  prevent  the  prompt  correction  of 
a  mere  mistake  or  oversight  in  failing  to  send  the  official  fees  with  the 
adverse  claim,  when  such  correction  has  been  allowed  by  the  local 
officers. 

The  statutory  provision  in  reference  to  the  fees  of  registers  and 
receivers  in  mining  cases  is  found  in  paragraph  9  of  section  2238  of 
the  Revised  Statutes,  and  is  as  follows: 

A  fee  of  five  doUars  for  filing  and  acting  upon  each  application  for  patent  or 
H-eree  claim  filed  for  mineral  lands,  to  be  paid  by  the  respective  parties. 
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Paragraph  97  of  the  mining  regulations  based  upon  said  statute 
provides  as  follows : 

Tlie  fees  payable  to  the  register  and  receiver  for  tiling  and  acting  upon  applioa- 
tious  for  mineral-land  patents  are  five  dollars  to  each  officer,  to  be  paid  by  the 
applicc'int  for  patent  at  tbe  time  of  filing,  and  the  like  sum  of  iive  dollars  is  payable 
to  each  officer  by  an  adverse  claimant  at  the  time  of  filing  his  adverse  claim.  (Sec. 
22:«,  K.  S.,  paragraph  9.) 

• 

Section  2240  of  the  Kevised  Statutes,  and  the  provisions  of  the  acts 
of  August  4,  1886  and  IVIarch  3,  1887  (24  Stat.,  239,  526)  limit  the  com- 
l)eDsatiou  of  registers  and  receivers  each  to  $3000,  per  annum,  includ- 
ing salary,  fees,  and  commissions,  and  require  that  all  fees  collected  by 
them  which  would  increase  their  compensation  beyond  that  amount 
shall  be  covered  into  the  Treasury,  except  the  necessary  cost  of  clerical 
services  in  contested  cases,  etc. 

It  would  appear  therefore  that  upon  the  acceptance  of  an  adverse 
claim  by  the  local  officers,  they  become  chargeable  with  the  fees 
recpiired  by  law  to  be  paid,  and  that  the  time  of  the  actual  payment 
thereof  to  said  officers  is  not  necessarily  material  as  touching  the 
question  of  the  validity  of  the  filing  of  such  adverse  claim. 

It  is  apparent  that  there  is  nothing  mandatory  in  the  statute  as  to 
the  particular  time  at  which  the  official  fees  are  to  be  paid,  and  that 
the  law  is  satisfied  in  respect  thereto  if  they  are  paid.  The  depart- 
mental regulations  requiring  the  payment  of  the  official  fees  at  the 
time  of  filing  the  adverse  claim  is  not  mandatory  in  the  sense  that  there 
can  be  no  valid  filing  of  such  claim  unless  the  fees  are  paid  at  the  time 
of  filing,  but  is  intended  for  the  protection  of  the  register  and  receiver. 

In  the  case  under  consideration,  the  local  officers  could  undoubtedly 
have  declined  to  receive  the  adverse  claim  for  filing,  and  have  rejected 
it,  but,  instead  of  doing  so,  they  retained  the  same  for  their  files,  and 
invited  the  correction  of  the  omission  to  send  in  the  fees  with  it,  which 
omission  was  promptly  remedied  by  the  attorney,  who  forwarded  the 
claim.  The  fees  were  paid  by  telegraphic  money  order  and  accepted 
by  said  officers.  Notice  of  the  filing  of  the  adverse  claim  was  duly 
issued. 

Under  the  facts  presented  in  the  record,  it  is  held  that  the  adverse 
claim  was  filed  in  time,  within  the  meaning  of  the  law,  and  as  it  appears 
that  suit  was  timely  instituted  on  said  claim,  and  is  pending  in  the 
district  court  of  Bernalillo  county.  New  Mexico,  your  office  decisions  of 
September  29,  1898,  and  January  7,  1899,  are  reversed,  and  all  further 
proceedings  in  the  case  are  stayed  until  the  controversynnvolved  in 
said  suit  has  been  settled  or  decided  by  the  court. 
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AT^ISKAN  LANDS— ACT  OF  MAY  14,  1898. 

Glazier  Fishing  and  Mining  Co. 

The  right  of  purchase  accorded  by  section  12,  act  of  March  3, 1891,  is  limited  to  cases 

where  the  laud  is  ased  for  purposes  of  "trade  or  mauufactures/'  and  does  not 

extend  to  the  mere  occupancy  of  land  as  a  fishing  place.  . 
An  application  to  purchase  under  said  section  can  not  be  perfected  under  the  provifio 

to  section  10,  act  of  May  U,  1898,  if  the  claim  so  presented  was  not  authorized  by 

the  act  of  1891. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office, 
( W.  V.  D.)  January  1%  1900.  (E.  F.  B.) 

The  Department  has  considered  the  appeal  of  the  Ghizier  Fishing 
and  Mining  Company,  from  the  decision  of  yoar  office  of  December  7, 
1898,  rejecting  the  survey  of  a  tract  of  land  at  the  month  of  Krichak 
river,  Alaska,  being  survey  !No.  72,  executed  by  Clinton  6arnee,jr., 
upon  the  application  of  said  Glazier  Fishing  and  Mining  Company, 
transferee  of  Charles  Branderman,  made  under  section  13  of  the  act  of 
March  3, 1891  (26  Stat.,  1095). 

Your  office  rejected  said  survey  upon  the  ground  that 

the  deputy's  returns  fail  to  show  that  the  claimant  has  made  the  improvements 
necessary  or  that  they  use  the  lands  claimed  for  the  purposes  for  which  provision  is 
made  by  the  statute. 

The  returns  of  the  deputy  surveyor  show  that  the  improvements  con- 
sist of  a  fisherman's  hut,  nets  and  iishing  gear,  used  in  the  fishing 
business. 

The  applicant  has  appealed  from  said  decision  assigning  the  follow- 
ing grounds  of  error  : 

1.  In  considering  the  question  as  to  the  use  of  the  improvements  on  this  land,  in 
a  matter  affecting  only  the  correctness  of  the  survey  under  the  act  of  March  S,  1891. 

2.  In  not  holding  that  the  survey  is  in  full  and  substantial  accord  with  the  require- 
meuts  of  the  act  of  March  3, 1891,  and  in  not,  for  that  reason,  accepting  the  same. 

3.  In  holding  that  the  amount  of  improvements  and  the  use  to  which  they  were 
put  rendered  the  rejection  of  this  survey  necessary. 

4.  If  the  subject  were  a  proper  one  for  consideration  now,  it  was  error  not  to 
have  held  that  the  use  to  which  this  land  is  put  is  strictly  within  "  trade,  manufac- 
ture, or  other  productive  industry,"  and  entitles  the  party  to  make  entry  of  the 
laud  covered  by  said  survey. 

5.  It  was  error  for  any  reason  to  have  rejected  the  company's  survey. 

Under  the  act  of  March  3, 1891,  supra^  the  record  claim  was  initiated 
by  an  application  to  the  surveyor-general  for  a  survey  of  the  tract 
used  and  occupied. 

There  is  no  authority  for  the  survey,  except  as  a  step  toward  a  purchase,  and, 
therefore,  to  obtain  the  survey  the  application  therefor  should  make  prima  fade 
showing  of  a  right  to  purchase.    Alfk^d  Packenneu  (26  L.  D.,  232, 234). 

The  instructions  issued  by  the  Department  (12  L.  D.,  583),  for  carry- 
ing into  efl'ect  the  provisions  of  said  act  require  the  deputy  surveyor 
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to  give  a  general  description  of  the  tract  and  the  extent  and  character 
of  the  improvementB  of  the  claimant.  He  was  also  required  to  note 
particularly  all  fact«  relating  to  the  occupancy  of  the  land.  Such 
information  is  required  to  be  given  in  the  application  in  order  that  the 
surveyor-general 

might  primarily  determine  whether  the  land  sought  to  he  surveyed  was  snhject  to 
purchase  nnder  the  act  and  whether  there  was  any  occasion  or  authority  for  the  sur- 
vey thereof.     Alfred  Packennen  (26  L.  D.,  232, 234). 

The  returns  of  the  deputy  surveyor  should  therefore  show  at  least  a 
prima  facie  right  to  purchase  the  tract  under  the  provisions  of  the  aet 
and  if  such  prima  faeie  showing  is  not  made  the  survey  should  be 
finally  rejected,  unless  the  return  of  the  deputy  surveyor  is  controverted. 
It  was  not  contemplated  that  the  report  of  the  deputy  surveyor  should 
be  accepted  as  conclusively  determining  the  extent  and  character  of  the 
occupancy  of  and  improvements  upon  the  tract  (South  Olga  Fishing 
station,  24  L.  D.,  314),  but  when  such  report  shows  tbat  the  occupancy 
and  use  of  the  tract  is  not  for  the  purpose  contemplated  by  the  act 
and  the  facts  shown  by  such  report  are  not  denied,  no  practical  pur- 
pose can  be  subserved  by  withholding  action  upon  the  survey  until  an 
application  to  purchase  is  filed  and  final  proof  submitted  thereon  as 
provided  for  by  the  regulations. 

It  is  contended  that  the  use  to  which  this  land  is  put  is  strictly 
within  <<  trade,  manufacture  or  other  productive  industry,"  and  entitles 
the  party  to  make  entry  of  the  land  covered  by  said  survey.  This 
claim  was  made  under  the  act  of  March  3, 1891,  supra^  which  limited 
the  right  of  purchase  to  lands  occupied  and  used  for  the  purpose  of 
^Hrade  or  manufactures.''  The  use  of  lands  as  a  fishing  place,  or  as 
the  home  for  the  fishermen  employed,  is  not  an  occupation  of  such  land 
for  the  purpose  of  trade  or  manufacture  within  the  intent  and  meaning 
of  the  act  of  March  3, 1891.  G.  P.  Hanson  (26  L.  D.,  568) ;  on  review 
(27  L.  D.,  335);  White  Star  Olga  Fishing  Station  (28  L.  D.,  437).  The 
words'" other  productive  industry  "  were  added  by  the  act  of  May  14, 
1898  (30  Stat.,  409),  which  enlarged  the  provision  of  the  act  of  March 
3, 1891,  by  extending  the  right  of  purchase  to  lands  occupied  "  for  the 
purposes  of  trade,  manufacture,  or  other  productive  industry,"  with  the 
following  proviso: 

That  all  claims  suhstantially  square  in  form  and  lawfully  initiated,  prior  to  Jan- 
nary  twenty-first,  eighteen  hundred  and  ninety-eight,  hy  survey  or  otherwise,  nnder 
sections  twelve  and  thirteen  of  the  act  approved  March  third,  eighteen  hnndred  and 
ninety-one  (Twenty-sixth  Statates  at  Large,  chapter  five  hnndred  and  sixty-one), 
may  be  perfected  and  patented  upon  compliance  with  the  {Provisions  of  said  act,  hnt 
snbjeot  to  the  requirements  and  provisions  of  this  act,  except  as  to  area,  but  in  no 
case  shall  such  entry  extend  along  the  water  front  for  more  than  one  hundred  and 
sixty  rods. 

In  the  case  of  6.  P.  Hansen,  aupra^  it  was  shown  by  the  returns  of 
the  deputy  surveyor,  that  the  only  business  engaged  in  by  the  applicant      \ 
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consisted  iu  catching  fish  in  the  waters  of  that  vicinity  and  that  the 
land  was  occupied  for  domiciliary  purposes  and  for  the  storage  of  nets, 
seines,  etc.,  used  in  said  business.  The  survey  was  rejected  for  the 
reason  that  such  occupancy  and  use  of  the  land  is  not  occupancy  of 
the  land  for  the  purposes  of  '^  trade  or  manufacture  "  within  the  mean- 
ing of  the  act  of  March  3, 1891.  In  a  motion  for  review  of  said  decision, 
error  was  assigned  in  not  holding  that  the  application  is  brought  within 
the  terms  of  the  act  of  May  14, 1898,  by  the  addition  of  the  words 
<'  other  productive  industry."  In  passing  upon  this  alleged  ground  of 
error  the  Department  said : 

In  disposiug  of  this  motion,  it  is  unnecessary  to  determine  what  basiness  or  pnr- 
suit  would  come  within  the  term  *'  or  other  prodnctive  industry/' since  the  claim  can 
not  be  perfected  under  the  proviso  to  the  10th  section  of  the  act  of  May  14,  1898,  for 
the  reason  that  it  was  not  a  claim  lawfully  initiated  prior  to  January  21, 1898. 

The  proviso  refers  to  claims  which  were  authorized  by  the  act  of  March  3, 1891, 
and  which  had  not  been  completed  at  the  date  of  the  act  of  May  14, 1898,  but  it  was  not 
intended  to  validate  any  claim  not  authorized  by  the  act  of  March  3,  1891. 

See  also  White  Star  Olga  Fishing  Station  (28  L.  D.,  437). 
The  case  at  bar  comes  within  the  rule  announced  in  these  cases  and 
must  be  controlled  thereby. 
The  decision  of  your  office  is  affirmed. 


SCHOOL.  I^ANDS-ABANDONED  MlLiFTARY  RESERVATION. 

State  of  Utah. 

The  acts  of  July  5,  1884,  and  August  23, 1894,  relative  to  the  method  in  which  lands 
in  abandoned  military  Teservations  should  be  disposed  of,  did  not  in  themselves 
amount  to  a  disposition  of  said  lands,  and  hence  bring  them  within  the  exception 
of  lands  ''sold  or  otherwise  disposed  of"  contained  in  the  grant  of  school  lands 
to  the  State  of  Utah. 

The  instructions  of  January  28, 1898,  26  L.  D.,  87,  recalled  and  vacated. 

Secretary  Hitchcock  to  tlie  Commissioner  of  the  Oeneral  Land  Office^ 
(W.  V.  D.)  January  19,  1000.  (F.  W.  C.) 

The  State  of  Utah  has  moved  a  review  of  the  instructions  of  January 
28, 1898  (26  L.  D.,  87),  relating  to  the  right  of  the  State,  under  the  school 
grant,  to  lands  within  the  abandoned  Fort  Cameron  military  reservft- 
tion  in  said  State,  which  embraces  more  than  five  thousand  acres. 
These  lands  were  placed  under  the  control  of  the  Secretary  of  the 
Interior  July  2, 1885,  for  disposition  under  the  act  of  July  5,  1°^1T^  „ 

Stat,  103),  and  were  surveyed  before  the  admission  of  the  State  into 
the  Union  (29  Stat.,  876),  but  had  not  at  the  time  of  the  admission  of 
the  State  been  sold  or  entered  under  the  act  of  July  5, 1884,  or  that  of 
August  23, 1894  (28  Stat,  491),  or  under  any  other  act 

Instructions  of  March  22, 1897  (24  L.  D.,  269),  governing  the  disposi- 
tion of  lands  within  the  limits  of  this  former  reservation,  held  that  the 
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sections  therein  of  the  specific  numbers  granted  to  the  State  for  the 
support  of  common  schools  by  the  act  of  July  16,  1894  (28  Stat.,  107), 
passed  to  the  State  upon  its  admission  and  were  not  subject  to  settle- 
ment, entry  or  disposition  under  the  provisions  of  the  act  of  August 
23, 1894*  By  your  oflBce  letter  of  November  18, 1897,  certain  questions 
were  submitt^  relating  to  the  right  of  the  State  to  lands  within  this 
former  reservation,  and  it  was  upon  said  letter  that  the  instructions  of 
March  22,  1897,  were  reconsidered,  and  it  was  held  that  the  provisions 
of  the  act  of  July  5, 1884,  and  August  23, 1894,  amounted  to  a  congres- 
sional disposition  of  the  lands  within  this  abandoned  military  reserva- 
tion and  took  them  out  of  the  operation  of  the  school  grant  to  the  State. 

It  is  for  a  review  of  said  holding  that  the  motion  under  consideration 
is  filed,  the  claim  of  the  State  being,  in  efiect,  that  whatever  the  restric- 
tions which  were  placed  upon  the  entry  of  lands  within  this  abandoned 
military  reservation  by  the  acts  of  July  5, 1884,  and  August  23, 1894, 
they  did  not  amount  to  a  disposition  of  such  lands  as  against  the  grant 
to  the  State  for  school  purposes. 

We  will  look  first  to  the  terms  of  this  grant  found  in  the  sixth  section 
of  the  act  of  July  16, 1894  (28  Stat.,  107),  viz: 

That  upon  the  admission  of  said  State  into  the  Union,  sections  numbered  two, 
sixteen,  thirty-two,  and  thirty-six  in  every  township  of  said  proposed  State,  and 
where  sach  sections  or  any  parts  thereof  have  been  sold  or  otherwise  disposed  of  by 
or  nnder  the  anthority  of  any  act  of  Congress  other  lands  equivalent  thereto,  in 
legal  subdivisions  of  not  less  than  one  quarter  section  and  as  contiguous  as  may  be 
to  the  section  in  lieu  of  which  the  same  is  taken,  are  hereby  granted  to  said  State 
for  the  support  of  common  schools,  such  indemnity  lands  to  be  selected  within  said 
State  in  such  manner  as  the  legislature  may  provide,  with  the  approval  of  the  Sec- 
retary of  the  Interior:  Provided,  That  the  second,  sixteenth,  thirty-second,  and 
thirty -sixth  sections  embraced  in  permanent  reservations  for  national  purposes  shall 
not,  at  any  time,  be  subject  to  the  grants  nor  to  the  indemnity  provisions  of  this 
act,  nor  shall  any  lands  embraced  in  Indian,  military,  or  other  reservations  of  any 
character  be  subject  to  the  grants  or  to  the  indemnity  provisions  of  this  act  until 
the  reservation  shall  have  been  extinguished  and  such  lands  be  restored  to  and 
become  part  of  the  public  domain. 

By  section  10  of  said  act  it  is  provided : 

That  the  proceeds  of  lands  herein  granted  for  educational  purposes,  except  as 
hereinafter  otherwise  provided,  shall  constitute  a  permanent  school  fund,  the  interest 
of  which  only  shall  be  expended  for  the  support  of  said  schools,  and  such  lauds  shall 
not  be  subject  to  pre  emption,  homestead  entry,  or  any  other  entry  under  the  land 
laws  of  the  United  States,  whether  surveyed  or  unsurveyed,  but  shall  be  surveyed 
for  school  purposes  only. 

In  the  construction  of  the  grants  made  to  the  several  States  for  the 
support  of  common  schools,  it  has  been  uniformly  held  that  where,  at 
the  time  of  the  admission  of  the  State,  the  lands  have  been  surveyed 
and  the  specific  sections  granted  are  thus  identified,  the  right  of  the 
State  attaches  immediately,  unless  prior  to  that  time  the  lands  have 
been  sold  or  otherwise  disposed  of  by  or  under  the  authority  of  an  act 
of  Congress.  (Ham  v.  Missouri,  18  IIow.,  126;  Cooper  v.  Koberts,  id., 
173;  Beecher  v.  Wetherby,  95  U.  S.,  617.) 
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Excepting  that  the  number  of  sections  granted  are  larger  than  those 
usually  granted  to  a  State,  the  grant  to  the  Btate  of  Utah  is  in  the 
same  general  terms  as  the  grant  made  to  the  other  States  for  the  sup- 
X>ort  of  common  schools,  and  like  those  grants  contains  a  provision  for 
indemnity  ^^  where  such  sections  or  any  parts  thereof  have  been  sold  or 
otherwise  disiK>sed  of  by  or  under  the  authority  of  any  act  of  Congress." 

It  is  clear  that  unless  the  legislation  relating  to  the  lands  in  question 
in  itself  amounted  to  a  disposition  thereof  the  title  of  the  State  became 
complete  when  Utah  was  admitted  into  the  Union. 

What  is  this  legislation  f 

The  act  of  July  5, 1884,  directed  that  whenever,  in  the  opinion  of  the 
President,  any  lands  within  any  military  reservation  had  or  should 
become  useless  for  military  purposes  he  should  cause  the  same  to  be 
-placed  under  the  control  of  the  Secretary  of  the  Interior  "for  disposi- 
tion" as  therein  provided,  and  authorized  the  Secretary  of  the  Interior 
to  cause  such  lands  to  be  surveyed  as  therein  provided,  and  appraised 
and  "to  be  sold  at  public  sale  to  the  highest  bidder  for  cash  at  not  less 
than  the  appraised  value  thereof,  nor  less  than  one  dollar  and  twenty- 
five  cents  per  acre."  If  after  being  publicly  offered  a  second  time  any 
such  lands  were  not  sold  for  want  of  bidders  they  could  be  sold  at  pri- 
vate sale.  The  act  contained  a  provision  for  the  benefit  of  certain  set- 
tlers upon  lands  in  such  abandoned  reservations,  whereby  each  settler 
would  "  be  entitled  to  enter  "  under  the  homestead  law  the  lauds  occu- 
'  pied  by  him  not  exceeding  one  hundred  and  sixty  acres.  The  act  of 
August  23,  1894,  read: 

That  all  lands  not  already  disposed  included  within  the  limits  of  nuy  abandoned 
military  reservation  heretofore  placed  under  the  control  of  the  Secretary  of  the 
Interior  for  disposition  nnder  the  act  approved  July  fifth,  eighteen  hundred  and 
eighty-fonr,  the  disposal  of  which  has  not  been  provided  for  by  a  snbsequent  act  of 
Congress,  where  the  area  exceeds  five  thousand  acres,  except  such  legal  subdivisions 
as  have  government  improvements  thereon,  except  also  such  other  parts  as  are  now 
or  may  be  reserved  for  some  public  use,  are  hereby  opened  to  settlement  under  the 
public  land  laws  of  the  United  States,  and  a  preference  right  of  entry  for  a  period 
of  six  months  from  the  date  of  this  act  shall  be  given  all  bona  fide  settlers  who  are 
now  residing  upon  any  agricultural  lands  in  said  reservations,  and  for  a  period  of 
six  months  from  the  date  of  settlement  when  that  shall  occur  after  the  date  of  this 
act:  Provided,  That  persons  who  enter  under  the  homestead  law  shall  pay  for  such 
lands  not  less  than  the  value  heretofore  or  hereafter  determined  by  appraisement, 
nor  less  than  the  price  of  the  land  at  the  time  of  the  entry,  and  such  payment 
may,  at  the  option  of  the  purchaser,  be  made  in  five  equal  installments,  at  times 
and  at  rates  of  interest  to  be  fixed  by  the  Secretary  of  the  Interior. 

Sec.  2.  That  nothing  contained  in  this  act  shall  be  construed  to  suspend  or  to  inter- 
fere with  the  operation  of  the  said  act  approved  July  fifth,  eighteen  hundred  and 
eighty -four,  as  to  all  lands  included  in  abandoned  military  reservations  hereafter 
placed  under  the  control  of  the  Secretary  of  the  Interior  for  disposal,  and  all  appraise- 
ments required  by  the  first  section  of  this  act  shall  be  in  accordance  with  the  provi- 
sions of  said  act  of  July  fifth,  eighteen  hundred  and  eighty -four. 

Before  considering  these  acts  it  should  be  stated  that  the  lands  in 
this  abandoned  military  reservation  were  not  charged  with  any  trast, 
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as  is  sometimes  the  case  with  Indian  lands  which  are  ceded  to  the 
United  States  in  trust  that  they  may  be  sold  and  the  proceeds  held  for 
the  benefit  of  the  Indians,  but,  upon  the  extinguishment  of  the  mili- 
tary reservation,  and  in  the  absence  of  specfic  legislation  providing  a 
particular  means  or  mode  for  disposing  of  them,  the  lands  would  have 
been  opened  to  general  disposition  under  the  laws  applicable  to  lauds 
of  their  character. 

Originally  the  controlling  purpose  in  disposing  of  the  public  lands  was 
the  obtaining  of  public  revenue.  Under  the  proclamation  of  the  Presi- 
dent, and  after  appropriate  notice,  lands  were  offered  at  public  sale  to 
the  highest  bidder,  and  those  not  sold  at  the  offering  were  thereafter 
subject  to  private  entry  for  cash,  the  minimum  price  being  one  dollar 
and  twenty-five  cents  per  acre.  This  was  the  principal  iheans  of  acquir- 
ing title  to  public  lands  at  the  time  the  expression,  '^  sold  or  otherwise 
disposed  of,"  was  first  employed  in  a  grant  for  the  support  of  the  com- 
mon schools.  But  the  mere  fact  that  lands  were  subject  to  sale  was 
never  considered  as  amounting  to  a  disposal  of  them. 

The  homestead  feature  was  introduced  in  1862,  whereby  a  person 
might  secure  public  land  for  a  home  without  the  payment  of  cash ;  and 
later,  as  an  encouragement  to  the  culture  of  timber,  lands  could  be 
secured  by  the  planting  and  cultivation  of  a  certain  number  of  trees; 
and  still  later,  to  encourage  the  reclamation  of  the  desert  or  arid  lands, 
provision  was  made  for  their  acquisition  under  the  desert  land  acts. 
But  it  is  doubtful  if  it  was  ever  contended,  certainly  it  was  never  held, 
that  these  acts  prescribing  how  title  to  the  public  lands  might  be 
acquired  constituted  in  and  of  themselves  a  disposition  of  the  lands. 

The  acts  of  July  5, 1884,  and  August  23, 1894,  do  not  purport  to  make 
a  disposition  of  the  lauds  to  which  they  apply,  but  rather  to  prescribe  a 
method  which  shall  guide  and  control  the  land  department  in  the  future 
disposition  of  such  lands.  The  two  acts  present  a  combination  of  the 
features  of  the  homestead  law  and  the  early  law  authorizing  sales  of 
the  public  lands;  but  the  combination  surely  amounts  to  no  more  than 
would  have  resulted  from  opening  the  lands  to  sale  or  homestead.  An 
entire  new  scheme  might  have  been  applied  to  these  lands  to  the  exclu- 
sion of  all  features  of  the  old  laws,  but,  in  the  absence  of  some  uniform 
policy  of  Congress  amounting  to  an  exception  of  a  specific  class  of 
lands  from  the  grant  to  the  State,  as  in  the  instance  of  mineral  lands 
(Mining  Co.  r.  Consolidated  Mining  Co.,  102  U.  8.,  167),  no  matter  what 
the  form  of  the  authorized  disposition  or  the  conditions  upon  which  it 
was  to  be  allowed,  if  at  the  time  of  the  admission  of  the  State  into  the 
Union  it  remained  a  mere  unexecuted  provision  for  their  future  sale  or 
disposition,  they  were  not  '*sold  or  otherwise  disposed  of  by  or  under 
the  authority  of  any  act  of  Congress"  within  the  meaning  of  the  school 
grant  and  hence  the  title  passed  to  the  State  and  no  subsequent  pro- 
ceeding in  the  land  department  could  divest  that  title.  There  has  been 
no  uniform  policy  of  Congress  respecting  the  disposition  of  lands  within 
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abandoned  military  reservations  and  certainly  none  sncli  as  amounts 
to  a  specific  exception  of  that  class  of  lands  from  a  grant  to  a  St<ate  for 
school  purposes  such  as  is  here  under  consideration. 

The  view  here  taken  is  in  harmony  with  the  construction  placed  upon 
the  expression  <<  otherwise  disposed  of'  as  employed  in  the  grants  made 
to  the  several  States  for  the  support  of  common  schools. 

In  the  case  of  Ham  t^.  State  of  Missouri,  stipraj  in  construing  the 
school  grant  to  the  State  of  Missouri,  which  is  practically  the  same  as 
that  found  in  the  grant  to  the  State  of  Utah,  it  is  said : 

Sale,  necessarily  signifying  a  legal  sale  by  a  competent  authority;  is  a  disposition, 
final  and  irrevocable,  of  the  land.  The  phrase  ''or  otherwise  disposed  of"  mast 
signify  some  disposition  of  the  property  equally  efficient,  and  equally  incompatible 
with  any  right  in  the  State,  present  or  potential,  as  deducible  from  the  act  of  1820, 
and  the  ordinance  of  the  same  year. 

A  similar  construction  of  the  phrase  "otherwise  disposed  of"  was 
made  by  the  court  in  the  case  of  Cooper  v,  Roberts  (id.,  173),  involving 
a  construction  of  a  schocfl  grant  to  the  State  of  Michigan.  The  con- 
struction thus  made  of  this  phrase  has  stood  unchallenged  as  far  as  the 
Department  is  able  to  find. 

In  the  consideration  of  this  matter  in  the  instructions  now  under 
review,  it  seems  that  these  lands  were  considered  as  still  in  reserva- 
tion at  the  time  the  grant  to  the  State  attached.  Without  considering 
or  determining  what  effect  a  reservation  for  military  purposes  in  force 
at  the  time  the  grant  attached  would  have  upon  the  grant  to  the  State, 
it  is  sufficient  to  say  that  the  lands  in  question  were  not  in  reservation 
at  the  date  of  the  State's  admission. 

Upon  further  consideration  of  the  question  as  to  the  right  of  the 
State  of  Utah  to  the  sections  in  the  abandoned  Fort  Cameron  military 
reservation,  of  the  numbers  prescribed  in  the  act  making  the  grant  in 
question,  the  Department  adheres  to  the  instructions  approved  March 
22, 1897,  governing  the  disposition  of  lands  within  the  limitsof  the  for- 
mer reservation  at  Fort  Cameron,  and  holds  that  the  acts  of  July  5, 
1884,  and  August  23, 1894,  even  if  recognized  as  prescribing  an  exclu- 
sive method  or  methods  for  the  disposition  of  the  lands  to  which  they 
apply  did  not  in  themselves  amount  to  a  disposition  of  the  lauds. 

The  facts  in  the  case  of  Heydenfelt  v.  Daney  Gold  and  Silver  Mining 
Company  (93  U.  S.,  634),  to  which  reference  is  made  in  the  instructions 
under  review,  are  clearly  distinguishable  from  those  in  the  matter  under 
consideration.  There  the  lands  were  unsurveyed  and  unidentified  at 
the  date  of  the  admission  of  the  State,  and  prior  to  their  survey  and 
identification  a  disposition  was  actually  made  of  them  in  accordance 
with  an  act  of  Congress,  and  the  act  making  the  grant  of  school  hinds 
under  consideration  in  that  case  (13  Stat.,  30)  did  not  contain,  as  does 
the  grant  to  the  State  of  Utah,  the  provision  that 

anch  lands  shall  not  he  suhject  to  preemption,  homestead  entry  or  any  other  entry 
gilder  the  land  laws  of  the  United  States,  whether  surveyed  or  uusurveyedt  bat 
shall  he  surveyed  for  school  )>urpose8  only. 
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It  does  not  appear  from  the  papers  now  before  tbis  Department  tbat 
at  the  date  of  tbe  admission  of  tbe  State  into  the  Union  there  was, 
upon  any  of  the  sections  within  the  limits  of  tbis  former  reservation  of 
the  specific  numbers  granted  to  the  State,  any  settlement  claim  of  the 
character  described  in  the  act  of  Jaly  5, 1884,  the  act  of  August  23, 
18»4,  or  the  act  of  February  15, 1895  (28  Stat.,  664),  for  the  protection 
of  which  a  preference  right  of  entry  was  granted,  but  if  there  was  such 
a  claim,  a  question  might  arise  whether,  upon  perfection  thereof,  the 
right  thereunder  would  relate  back  to  the  date  of  the  act  recognizing 
the  settlement  claim  and  giving  the  settler  a  preference  right  of  entry 
so  that  the  land  claimed  would  be  considered  as  disposed  of  from  that 
date.  It  is  not  intended  to  now  determine  the  right  of  any  such  claim- 
ant, bat  rather  to  leave  the  question  for  future  consideration  should  a 
case  arise. 

The  instructions  of  January  28, 1898,  supra^  are  recalled  and  vacated. 

It  api>ears  from  your  office  letter  of  November  18, 1897,  that  a  ques- 
tion has  also  arisen  as  to  whether  the  State  can  exercise  its  right  to 
select  lands  within  the  limits  of  this  former  reservation  as  indemnity 
for  school  lands  in  place  which  were  sold  or  otherwise  disposed  t)f  within 
the  meaning  of  the  grant.  This  question  is  likewise  involved  in  a  case 
pending  before  the  Department  on  appeal  from  a  decision  of  your  office, 
and  will  be  determined  in  the  consideration  of  that  appeal. 


CONFIRMATION— SECTIOX  7,  ACT  OF  MARCH  3,  1801. 

Henry  v.  Pbvoto. 

A  proceeding  against  an  entry,  lustitnted  by  the  General  Land  Office  many  years 
prior  to  the  passage  of  the  act  of  March  3,  1891,  but  of  which  the  entryman  was 
never  notitied,  mnst  be  held  to  have  been  abandoned  and  to  have  abated,  and 
hence  constitutes  no  bar  to  the  confirmation  of  the  entry  under  section  7  of 
said  act. 

Secretary  Hitchcock  to  the  Commissioner  of  th^  Oeneral  Land  Office^ 
(W.  V.  D.)  January  19,  1900.  (G.  C.  R,) 

January  18, 1871,  Charles  F.  Irwin  made  homestead  entry  for  lot  67, 
or  fractional  Sec,  35,  T.  16  S.,  R.  13  W.,  New  Orleans,  Louisiana. 

April  23,  1875,  he  commuted  his  entry  under  the  8th  section  of  the 
act  of  May  20, 1862  (section  2301  of  the  Revised  Statutes).  He  ten- 
dered, in  payment  for  the  land,  warrant  No.  97,467,  act  of  March  3, 
1855  (10  Stat.,  701),  which  was  accepted  by  the  register. 

A  certified  abstract  of  title,  dated  June  8, 1886,  shows  that  subse- 
quent to  Irwin's  purchase  he  conveyed  the  land  for  the  consideration 
of  $350  to  Robert  J.  Looney,  and  that  by  mesne  conveyances  the  right 
or  title  so  conveyed  has  for  a  valuable  consideration  passed  to'S.  P. 
Henry,  who  now  claims  title  to  the  land  through  Irwin. 

In  rei)orting  the  sales  for  the  month  of  April,  1875,  the  register 
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erroneously  included  Irwin's  commutation  purchase  in  the  cash  series, 
instead  of  in  the  warrant  series. 

The  warrant  was  not  sent  to  your  office  with  the  commutation  proof, 
and,  under  date  December  18, 1876,  your  office  directed  that  diligent 
search  be  made  for  it;  that  if  found,  Irwin  be  informed  of  the  result  of 
the  search,  and  the  condition  of  his  entry.  In  response  to  this  request 
the  register,  January  19, 1877,  reported  that  he  could  not  find  said 
warrant;  that  one  Percey  Baker  had  on  that  day  called  on  him  (the 
register)  and  stated  that  he  had  acted  tor  Irwin  in  the  matter  of  his 
commutation  proof,  and  that  he  had  at  that  time  filed  the  warrant  with 
register,  but  before  it  was  transmitted  to  Washington,  it  was  discovered 
that  the  warrant  was  irregular,  in  that  it  had  not  beeu  properly 
assigned  to  Irwin;  that  he  (Baker)  thereupon  requested  that  the  proof 
be  retained  and  nothing  farther  done  until  he  could  communicate  with 
Irwin,  who,  upon  being  seen,  concluded  to  withdraw  the  warrant  and 
return  it  to  the  party  from  whom  it  was  bought,  and  wait  until  the 
expiration  of  the  five  years  and  prove  up  under  the  homestead  act. 

January  30, 1877,  your  office  directed  that  Irwin  be  permitted  to  take 
the  course  suggested,  and  that  a  note  be  made  in  the  cash  abstract  for 
April,  1875,  to  the  effect  that  the  commutation  number  (4079)  had  been 
dropped. 

The  record  further  shows  that  March  10, 1877,  Irwin  submitted  final 
homestead  proof  on  his  original  entry  of  January  18, 1871,  and  that  on 
the  same  day  final  homestead  entry  was  allowed  and  receiver's  receipt 
No.  497  was  issued  to  Irwin. 

September  6, 1877,  your  office  directed  M.  A.  Carter,  special  agent, 
to  investigate  several  entries  in  the  New  Orleans  land  district,  Louisi- 
ana, among  which  was  that  made  by  Irwin,  as  just  stated.  November 
21, 1877,  Agent  Carter  submitted  the  report  of  Daniel  H.  Eeese,  who 
had  been  appointed  by  him  to  investigate  Irwin's  entry.  Eeese  reported 
that  Irwin  had  never  resided  upon  the  land,  and  that  his  ^'homestead 
papers"  were  fraudulent. 

April  6, 1878,  your  office  directed  the  register  and  receiver  to  notify 
Irwin  that  he  would  be  allowed  thirty  days  in  which  to  show  cause  why 
his  homestead  entry  should  not  be  canceled. 

As  late  as  April  8,  1895,  there  was  no  evidence  that  Irwin  had  been 
notified  of  the  action  taken,  other  than  a  note  made  on  your  said  office 
letter  of  April  6,  1878,  in  these  words:  "Notified  them  at  Leesburg, 
Cameron  Parish,  La.,  April  15,  1878."  How  this  notification  was 
effected  is  not  stated,  but  since  the  customary  method  of  giving  notice 
in  such  a  case  was  by  registered  mail,  and  since  Leesburg  is  not  the 
post-office  address  given  by  Irwin  and  is  not  shown  to  have  ever  been 
his  post-office  address,  this  notation  cannot  be  accepted  as  any  proof  of 
the  service  of  notice.  The  register  and  receiver  have  since  reported 
that  the  records  of  their  office  showed  that  Johnson's  Bayou  was  Irwin's 
I)ost-office  address. 
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June,  13, 1895,  the  register  and  receiver  mailed  notice  to  Irwin,  by 
registered  letter,  addressed  to  him  at  Johnson's  Bayon,  Louisiana.  This 
letter  was  returned  unclaimed. 

December  27, 1895,  your  ofQce  canceled  said  entry. 

Januadry  11, 1896,  Cc^vit  F.  Pevoto  made  homestead  entry  of  the  land. 

February  13, 1897,  S.  P.  Henry  filed  a  motion  for  the  cancellation  of 
Pevoto's  entry  and  the  reinstatement  of  the  entry  of  Irwin,  claiming 
that  Irwin's  entry  is  confirmed  under  the  provisions  of  section  7  of  the 
act  of  March  3, 1891  (26  Stat.,  1095). 

February  27, 1897,  your  office  allowed  said  motion,  and  Pevoto  was 
given  thirty  days  to  show  cause  why  his  entry  should  not  be  canceled. 
Pevoto  appealed,  but  your  office  considered  his  appeal  as  an  attempt 
to  show  cause,  etc.,  aud  held  it  insufficient.  He  then  filed  his  motion 
for  review. 

Your  office,  October  22, 1897,  set  aside  said  decision  of  February  27, 
1897,  and  held  Irwin's  entry  was  not  confirmed  by  the  said  act  of  1891, 
and  that  the  same  was  properly  canceled,  December  27, 1895.  You 
also  held  Pevoto's  entry  intact.  From  that  decision  Henry  has  appealed 
to  this  department. 

The  proviso  to  section  7  of  the  act  of  1891  (supra)  reads  as  follows : 

That  after  the  lapse  of  two  years  from  the  date  of  the  issuance  of  the  receiver's 
receipt  upon  the  final  entry  of  any  tract  of  land  under  the  homestead,  timber-cul- 
tare,  desert- land,  or  pre-emption  laws,  or  under  this  act,  and  when  there  shall  be  no" 
pending  contest  or  protest  against  the  validity  of  such  entry,  the  entryman  shall  be 
entitled  to  a  patent  conveying  the  land  by  him  entered,  and  the  same  shall  be  issued 
to  him.  4 

From  the  above  recitals,  it  appears  that,  April  6, 1878,  your  office 
directed  that  Irwin  be  notified  that  he  would  be  allowed  thirty  days  in 
which  to  show  cause  why  his  entry  should  not  be  canceled.  There  is 
nothing  to  show  that  he  was  ever  notified  of  that  action  or  of  any  con- 
test, protest  or  proceeding  against  his  final  homestead  entry,  or  that 
any  proper  effort  was  ever  made  to  notify  him  thereof  earlier  than 
April  8, 1895,  over  seventeen  years  from  the  date  of  the  order  directing 
such  notification.  The  proceeding  begun  in  November,  1877,  must,  on 
account  of  this  great  lapse  of  time,  be  held  to  have  been  abandoned 
and  to  have  abated  long  before  the  passage  of  the  act  of  1891.  Thus 
there  was  no  pending  contest  or  protest  against  the  validity  of  the 
entry,  either  at  the  time  of  the  passage  of  the  confirmatory  act,  or  at 
any  time  before  the  lapse  of  two  years  thereafter.  The  entry  is  there- 
fore held  to  have  been  confirmed,  and  patent  must  issue  thereon. 

The  decision  appealed  from  is  reversed. 
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MIXING  CLAIM— ACTS  OF  JL"LY  «6,  1860,  AND  >IAY  lO,  187«. 

Brady's  Mortgagee  v.  Harris  et  al. 

(On  Eeview.) 

The  act  of  May  10,  1872,  prescribeB  the  only  method  by  which  a  patent  can  be 
Becared  for  a  mining  claim  located  prior  to  its  passage,  and  for  which  an  appli- 
cation for  patent  was  not  pending  at  said  date,  and  also  the  only  method  hj 
which  the  owner  of  such  claim  can  prevent  an  adverse  bnt  junior  claimant  from 
obtaining  a  patent  therefor. 

The  case  of  Barklage  et  aL  v,  Russell,  29  L.  D.,  401,  involving  the  construction  of 
section  2332  R.  S.,  cited  and  followed. 

In  controversies  between  parties  claiming  public  lands  under  the  townsite  and 
mining  laws  respectively,  the  phrases  *^  lands  known  to  be  valuable  for  min- 
erals,''or  ''for  mineral  deposits,"  and  ''known  mines,"  or  "land  containing 
known  mines,"  are  equivalent  in  meaning,  and  no  title  to  such  lands  will  paes 
under  a  townsite  entry  if  they  are  known  to  be  of  that  character  when  the 
townsite  entry  is  made. 

Secretary  Hitchcock  to  the  Commissioner  of  the  Oeneral  Land  Office^ 
(W.  V.  D.)  January  22^  1900.  (A.  B.  P.) 

Emma  J.  Harris,  executrix  of  the  estate  of  Emma  J.  Harris,  deceased, 
claimant  of  the  Puzzle  lode  mining  claim,  has  filed  a  motion  for  review 
of  the  decision  of  the  Department  of  August  12,  1899,  in  the  case  of 
Brady's  Mortgagee  v.  Harris'  Executrix  et  al  (29  L.  D.,  89),  whereby 
her  protest  against  the  issue  of  patent  to  the  Parole  and  Morning  Star 
lode  mining  claims,  survey  No.  4849,  of  which  William  Brady  made 
mineral  entry  No.  3624,  December  12, 1889,  (then  Central  City,  now) 
Denver,  Colorado,  was  dismissed. 

It  is  alleged  that  the  Puzzle  claim  was  located  August  10,  1870,  and 
that  the  Parole  and  Morning  Star  claims,  each  of  which  conflicts  with 
the  Puzzle  claim,  were  located  January  1, 1883.  Application  for  patent 
for  the  Parole  and  Morning  Star  claims  was  filed  in  1887.  An  adverse 
claim  was  duly  asserted  by  claimants  of  a  mining  location  known  as 
the  General  Tom  Thumb,  but  was  subsequently  withdrawn,  and  the 
application  allowed  to  proceed  to  entry.  No  adverse  claim  was  filed 
by  or  on  behalf  of  the  Puzzle  claimant.  The  Parole  and  Morning  Star 
claims  are  situated  within  the  exterior  limits  of  the  townsites  of  Black 
Hawk  and  Central  City,  Colorado,  which  were  entered  April  11  and 
May  16, 1873,  respectively,  and  the  Puzzle  claim  is  within  the  limits  of 
said  townsite  of  Black  Hawk. 

The  protest  by  Harris  was  filed  in  1897,  long  after  the  entry  in  ques- 
tion had  been  allowed.  The  allegations  thereof  are  fully  set  forth  in 
the  decision  complained  of,  as  are  also  the  further  facts  of  the  case  as 
far  as  necessary  to  a  proper  understanding  of  the  questions  involved. 
In  the  course  of  its  decision  the  Department  said: 

Protestant  alleges,  as  already  stated,  that  the  city  of  Black  Hawk  has  conveyed 
to  her  whatever  surface  rights  it  had  in  the  ground  located  as  the  Puzzle  claim' 
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The  claimant  of  the  Parole  aud  Morning  Star  has  filed  a  duly  certified  copy  of  a 
qnitclaim  deed,  dated  Jaanary  6,  1896,  to  said  Tinsley  from  the  city  of  Black  Hawk 
by  its  mayor  and  clerk,  to  the  ground  covered  by  the  said  entry  lying  within  the 
limits  of  that  townsite.  If,  as  would  appear  to  be  the  case,  the  ground  embraced 
within  the  Parole  and  Morning  Star  locations  was  known  to  be  valuable  for  its 
mineral  contents  at  the  date  of  the  townsite  entry,  no  title  to  such  ground  was  con- 
veyed by  the  townsite  patent,  and  as  it  does  not  appear  that  the  city  of  Black  Hawk 
acquired  title  otherwise,  the  alleged  conveyance  to  Harris  and  the  deed  to  Tinsley 
could  not  pass  any  title  thereto.  If  such  conveyance  and  deed,  assuming  that  there 
was  a  conveyance  to  Harris  as  alleged,  are  of  any  value  whatever  as  evidence  in  the 
case  it  is  only  to  show  that  the  city  of  Black  Hawk  does  not  object  to  the  issue  of 
patent  upon  the  said  entry,  aud  as  tending,  possibly,  to  show  that  the  municipal 
authorities  thereof  recognize  and  assent  to  the  claim  that  the  land  is  mineral  and 
was  known  to  be  such  at  the  time  of  that  townsite  entry. 

Upon  very  careful  consideration  of  the  evidence  the  Department  is  well  convinced 
that  the  ground  embraced  -in  the  said  mineral  entry  was  known  to  be  valuable 
mineral  land  at  the  date  of  the  said  townsite  entries  and  was  therefore  excepted 
from  the  townsite  patent. 

Belative  to  the  protest  of  Harris,  it  appears  that  although  due  notice  of  the  appli- 
cation for  patent  to  the  Parole  and  Morning  Star  was  given  in  1887,  no  adverse  claim 
was  filed  in  behalf  of  the  alleged  Puzzle  location;  that  the  Pozzle  claimant  not  only 
thereby  waived  all  claim  to  the  ground  in  conflict,  but  impliedly  admitted  the  valid- 
ity of  the  Parole  and  Morning  Star  locations  including,  of  course,  the  discovery  of 
mineral;  that  she  is  herself  directly  asserting  the  mineral  character  of  so  much  of 
the  land  involved  as  is  included  in  the  conflict  between  the  Puzzle  location  and  the 
ground  embraced  in  mineral  entry  No.  3624;  and  that  she  admits,  by  the  affidavit 
of  her  only  corroborating  afiiant,  that  a  valuable  vein  of  mineral  exists  in  that 
ground  outside  of  such  conflict.  It  is  true  that  affiant  states  that  such  vein  is  within 
the  General  Tom  Thumb  claim,  but  that  fact  is  immaterial.  By  the  withdrawal  of 
their  adverse  claim  the  General  Tom  Thumb  claimants  waived  whatever  right  they 
had  under  the  mining  laws  to  the  ground  embraced  in  their  location,  and  left  the 
possessory  right  thereto  in  the  applicant  for  the  Parole  and  Morning  Star,  who  was 
thus  entitled  beyond  question  to  the  benefit  of  all  discoveries  made  therein  by  him- 
self or  his  grantors. 

The  entry  in  question  having  been  made  prior  to  July  1, 1898,  it  is  not  necessary 
that  an  expenditure  of  $500  be  shown  to  have  been  made  upon  or  for  the  benedt  of 
each  location  embraced  therein,  it  being  sufiicient  if  proof  of  such  expenditure  is 
shown  upon  the  locations  taken  together  (R.  8.  Hale,  28  L.D.,  524;  and  Mayflower 
Gold  Mining  Co.,  29  L.  D.,  7).  The  allegation  of  the  protest  that  $250  worth  of  labor 
has  not  been  expended  upon  the  Parole  claim  is  therefore  not  material,  it  appearing 
that  $500  had  been  duly  expended  upon  the  Parole  and  Morning  Star  claims  by  the 
applicant  for  patent  or  his  grantors. 

In  view  of  these  facts  and  of  the  conclusion  already  reached  as  to  the  known  char- 
acter of  the  land  involved  prior  to  the  townsite  entries,  and  of  the  evidence  of  dis- 
coveries of  mineral  within  the  limits  of  the  Parole  and  Morning  Star  claims,  both 
within  and  without  the  General  Tom  Thumb  claim,  since  the  townsite  entries,  the 
Department  is  constrained  to  hold  that  no  sufiicient  reason  is  shown  for  the  pro]>osed 
hearing  upon  the  protest  of  Hairris,  and  the  protest  is  accordingly  hereby  dismissed. 

The  Puzzle  claim  is  alleged  to  have  been  located  under  the  act  of 
July  26, 1866  (14  Stat.,  251),  which  permitted  but  one  vein  or  lode  to  be 
held  or  patented  under  a  single  location,  and  it  appears  that  the  Parole 
and  Morning  Star  claims  were  located  under  the  act  of  May  10,  1872 
{17  Stat.,  91).  By  section  three  of  the  latter  act  (sec.  2322,  Revised 
Statutes),  there  was  granted  to  the  locators  of  all  mining  locations 
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theretofore  or  thereafter  made  upon  veins  or  lodes  situate  upon  the 
public  domain,  where  no  adverse  claim  existed  at  the  date  of  the  act, 
so  long  as  they  should  comply  with  the  laws  and  regulations  governing 
their  possessory  title — 

the  exclusive  right  of  possession  and  enjoy  men  t  of  all  the  surface  inclnded  within 
the  lines  of  their  location,  and  of  all  veins,  lodes  and  ledges  thronghont  their  entire 
depth,  the  top  or  apex  of  which  lies  inside  of  such  snrface-lines  extended  downward 
vertically. 

■  By  section  9  of  the  act  of  1872,  sections  one,  two,  three,  four  and  six 
of  the  act  of  1866  were,  in  terms,  repealed,  with  the  proviso  that  such 
repeal  should  not  "  affect  existing  rights,'^  and  with  the  further  provi- 
sion, or  saving  clause,  that 

applications  for  patents  for  mining  claims  now  pending  may  he  prosecuted  to  final 
decision  in  the  geuernl  land  office,  hut  in  such  oases  where  adverse  rights  are  not 
aflfectecl  thereby,  patents  may  issue  in  pursuance  of  the  provisions  of  this  act. 

By  section  16  of  said  later  act,  it  was  declared : 

That  all  acts  and  parts  of  acts  inconsistent  herewith  are  hereby  repealed :  Provided^ 
That  nothing  contained  in  this  act  shall  be  construed  to  impair,  in  any  way,  rights, 
or  interests  in  mining  property  acquired  under  existing  laws. 

The  contention  is,  that  the  Puzzle  claim  was,  at  the  date  of  the  act  of 
1872,  a  valid  subsisting  location  occupied  and  held  in  compliance  with 
the  provisions  of  the  act  of  1866  and  notsinceabandoned,  and  that,  there- 
fore, the  same  was  and  is  protected  by  the  limitation  in  favor  of  exist- 
ing adverse  claims  plaiced  by  section  three  of  the  act  of  1872  upon  the 
grant  of  enlarged  riglits  or  privileges  therein  made  to  locators  of  loca- 
tions theretofore  or  thereafter  made,  and  was  and  is  further  protected 
by  the  saving  clause  in  section  nine  in  favor  of  existing  rights  and  by 
the  provision  in  section  sixteen  against  the  impairment  of  rights  or 
interests  acquired  under  existing  laws,  and  that  these  limitations  or 
saving  clauses  except  the  Puzzle  claim  from  all  the  provisions  of  that 
act  respecting  the  assertion,  prosecution  and  determination  of  adverse 
claims. 

If  as  alleged  the  Puzzle  claim  was  a  subsisting,  valid  location  at  the 
date  of  the  act  of  1872,  and  if  there  was  no  adverse  claim  existing  at 
the  date  of  that  act,  it  follows  (1)  that  said  claim  was,  by  the  terms  of 
the  act  of  1872  protected  against  the  repeal  of  the  act  of  1866,  (2)  that 
said  claim  was  fully  within  the  provisions  of  the  act  of  1872,  granting 
to  locators  of  mining  locations  theretofore  or  thereafter  made,  their  heirs 
and  assigns,  so  long  as  they  should  comply  with  the  laws  and  regulations 
governing  their  possessory  title — 

the  exclusive  right  of  possession  and  eujoymeut  of  all  the  surface  included  within 
the  lines  of  their  locations,  and  of  all  veins,  lodes  or  ledges  thronghont  their  entire 
depth,  the  top  or  apex  of  which  lies  inside  of  such  surface-lines  extended  downward 
vertically — 

and  (3)  that,  if  the  Puzzle  location  was  maintained  by  compliance  with 
the  laws  and  regulations  governing  the  possessory  title  to  mining 
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claims,  the  location  under  the  act  of  1872  of  the  Parole  and  Morning 
Star  claims  did  not  confer  upon  the  locator  thereof,  his  heirs  or  assigns, 
any  right  to  the  Puzzle  vein,  lode  or  ledge,  or  to  any  of  the  surface 
iucluded  within  the  lines  of  the  Puzzle  location,  or  to  any  veil),  lode  or 
ledge,  the  top  or  apex  of  which  was  inside  of  such  surface-lines  extended 
rertically  downward. 

However,  the  infirmity  in  each  of  these  conclusions  is  that  its  premise 
of  fact  can  not  be  sustained  for  the  reason  that  prior  to  making  payment 
for  and  entry  of  the  Parole  and  Morning  Star  claims  the  Parole  and 
Morning  Star  claimant,  in  full  compliance  with  the  requirements  of  the 
act  of  1872  (Sees.  2325  and  2323,  Eev.  Stat.),  made  application  for  pat- 
ent for  said  claims,  including  the  portion  thereof  now  alleged  to  be  in 
conflict  with  the  Puzzle  claim,  and  gave  due  published  and  posted  notice 
of  such  application ;  that  no  adverse  claim  on  behalf  of  the  Buzzle  claim 
was  filed  during  the  period  of  publication;  and  that  section  six  of  the 
'  act  of  1872  (Sec.  2325,  Bev.  Stat.)  declares: 

If  no  adverse  claim  shall  have  been  filed  with  the  register  and  the  receiver  of  the 
*proper  land  office  at  the  expiratiou  of  the  sisty  days  of  publication,  it  shall  be 
assumed  that  the  applicant  is  entitled  to  a  patent,  upon  the  payment  to  the  proper 
officer  of  five  dollars  per  acre,  and  that  no  adverse  claim  exists ;  and  thereafter  no 
objection  from  third  parties  to  the  issuance  of  a  patent  shaU  be  heard,  except  it  be 
shown  that  the  applicant  has  failed  to  comply  with  the  terms  of  this  chapter. 

But  to  avoid  the  effect  of  this  provision  it  is  earnestly  insisted,  as 
before  stated,  that  the  Puzzle  claimant  was  not  required  to  adverse 
the  application  for  patent  of  the  Parole  and  Morning  Star  claimant  in 
order  to  protect  her  claim  against  said  application,  and  that  the  hold- 
ing to  the  contrary  in  the  former  decision  operates  as  an  impairment  of 
mining  rights  and  interests  acquired  under  the  act  of  1866  and  pre- 
served by  the  act  of  1872. 

It  is  difficult  to  understand  how  there  can  be  any  impairment  of  the 
rights  in  the  manner  suggested.  In  the  event  of  an  application  for 
patent  to  a  mining  claim,  whether  made  under  the  act  of  1866  or  that 
of  1872,  it  was  indispensable  that  there  should  be  some  provision  for 
ascertaining  whether  there  were  adverse  claims  to  the  mining  ground 
sought  to  be  patented,  and  for  determining  adverse  claims  when 
asserted. 

The  act  of  1866  contained  full  regulations  for  the  filing  of  applica- 
tions for  patent,  for  giving  notice  thereof,  and  for  asserting  or  deter- 
mining adverse  claims,  but  by  the  act  of  1872  these  were  repealed  and 
new  regulations  prescribed,  subject  to  the  limitation  that 

applications  for  patents  for  mining  claims  now  pending  may  be  prosecuted  to  a  final 
decision  in  the  general  land  office ;  bat  in  such  cases  where  adverse  rights  are  not 
affected  thereby,  patents  may  issne  in  pnrsnance  of  the  provisions  of  this  act. 

The  new  regulations,  however,  made  x)rovision  for  the  filing  of  appli- 
cations for  patent,  for  giving  notice  thereof,  and  for  asserting  and 
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determlDiiig  adverse  claims,  essentially  as  was  done  in  the  old  ones, 
and  no  additional  burden  in  this  respect  was  imposed  by  the  later  act 
It  is  true  that  in  the  act  of  1872  it  was  declared  with  respect  to  the 
provisions  of  section  nine  thereof  specifically  repealing  sections  one, 
two,  three,  four,  and  six  of  the  act  of  1866,  that  such  repeal  should  not 
"  affect  existing  rights,"  and  it  was  declared  with  respect  to  the  gen- 
eral repealing  provisions  of  section  sixteen  thereof,  and  with  respect  to 
the  act  as  a  whole,  tliat  '^  rights  or  interests  in  mining  property  acquired 
under  existing  laws  "  should  not  be  thereby,  in  any  way,  impaired,  but 
it  is  also  true  that  the  possessory  title  to  public  mineral  lands,  acquired 
under  the  act  of  1866,  was,  by  section  one  of  that  act,  expressly  made 
"  subject  to  such  regulations  as  may  be  prescribed  by  law."  Therefore, 
all  possessory  titles  to  mining  property  acquired  under  the  act  of  1H6(I, 
and  existing  at  the  date  of  the  act  of  1872,  though  preserved  and  pro- 
tected by  the  later  act,  were  thereafter  subject  to  the  regulations  pre- 
scribed in  the  later  act,  except  as  otherwise  provided  therein.  So  long 
as  the  new  regulations  were  not  given  a  retroactive  effect  and  did  not 
destroy  existing  mining  rights  or  interests,  or  impose  burdens  therein 
not  embraced  within  the  power  of  regulation  expressly  reserved  by  tbe 
act  of  1866,  but  were  reasonably  calculated  to  preserve  and  protect  all 
rights  or  interests  acquired  under  that  act.,  it  can  not  be  said  that  such 
rights  or  interests  were  impaired  or  injuriously  affected  by  the  rei)eal 
of  the  old  regulations  or  by  the  adoption  of  the  new  ones.  An  exam- 
ination of  the  act  of  1872  shows  that  where  it  was  intended  that  any 
provision  of  the  new  regulations  respecting  possessory  rights  or  inter- 
ests thereafter  required  should  not  apply  to  such  rights  or  interests 
where  theretofore  acquired  there  was  express  provision  to  that  effect. 
Thus  it  was  provided  therein  that  claims  thereafter  located,  '^  whether 
by  one  or  more  persons,  may  equal,  but  shall  not  exceed,  one  thousand 
five  hundred  feet  in  length  along  the  vein  or  lode,"  and  that  claims 
theretofore  located  *^  shall  be  governed,  as  to  length  along  the  vein  or 
lode,  by  the  customs,  regulations  and  laws  in  force  at  the  date  of  their 
location; "  and  it  was  further  provided  therein  that. 

On  each  claim  located  after  the  passage  of  this  act,  and  nutil  a  patent  shall  have 
heen  isHued  therefor,  not  less  thnn  one  hundred  dollars'  worth  of  lahor  shall  be  per- 
formed or  improvements  made  during  each  year.  On  all  claims  located  prior  to  the 
passage  of  this  act,  ten  dollars'  worth  of  labor  shall  be  performed  or  improyementi 
made  each  year  for  each  one  hundred  feet  in  length  along  the  vein  until  a  patent 
shall  have  been  issued  therefor. 

In  this  connection  it  is  interesting  to  note  that  the  act  of  1866  con- 
tained no  provision  respecting  the  performance  of  labor  or  the  making 
of  improvements  during  each  year  and  placed  no  limitation  in  that 
respect  upon  local  laws,  regulations,  or  customs. 

The  act  of  1866,  in  so  far  as  it  granted  possessory  rights  or  interests 
in  the  public  mineral  lands,  and  in  so  far  as  it  conferred  upon  the  land 
department  jurisdiction  of  proceedings  for  the  acquisition  of  the  para- 
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moant  title  of  the  goverument,  and  relegated  to  the  courts  the  deter- 
mination of  controversies  between  adverse  claimants  respecting  the 
possessory  title,  was  repealed  by  the  act  of  1872,  and  a  new  law 
embracing  the  whole  subject  matter  of  the  former  statute  in  these 
matters  was  enacted. 

In  order  that  possessory  rights  and  interests  acquired  under  the  old 
act  which  had  not  been  carried  into  a  full  legal  title,  evidenced  by  a 
patent  from  the  government,  might  not  fall  with  the  repeal  of  the  stat- 
ute under  which  they  were  acquired  and  held,  limitations  were  inserted 
in  the  repealing  act  to  the  effect  that  such  rights  or  interests  should 
not  be  affected  by  the  repeal  or  impaired  by  the  new  law.  And  in 
order  that  applications  for  patent,  then  pending,  might  not  fall  with 
the  repeal  of  the  act  under  which  they  were  filed,  provision  was 
inserted  in  the  new  act  for  the  carrying  of  such  applications  to  comple- 
tion and  the  issuance  of  patents  in  pursuance  thereof  under  the  old  act 
or  the  new  act,  as  the  case  might  be.  But  claims  arising  under  the 
act  of  1866  and  as  to  which  no  application  for  patent  was  pending  at 
the  date  of  the  act  of  1872  were  either  left  to  be  governed  by  the  pro* 
visions  of  the  later  act  with  respect  to  the  obtaining  of  patent  and  the 
assertion,  prosecution  and  determination  of  adverse  claims  thereto,  or 
there  was  no  law  governing  the  same.  That  it  was  not  intended  to 
leave  this  class  of  claims  in  the  latter  position  is  evident.  To  hold 
otherwise  would  be  to  declare  that  Congress  had  legislated  carelessly 
and  incompetently  upon  the  subject,  and  this  is  not  x>ermissible.  Ko 
application  for  patent  for  the  Puzzle  claim  having  been  pending  at  the 
date  of  the  act  of  1872,  that  act  must  be  held  to  have  prescribed  the 
only  method  whereby  a  patent  could  be  obtained  for  that  claim,  and 
the  only  method  whereby  its  owner  could  prevent  an  adverse  but 
junior  claimant  from  obtaining  a  patent  therefor. 

At  the  date  of  the  application  for  patent  to  the  Parole  and  Morning 
Star  claims,  there  was  but  one  law  and  but  one  method  of  procedure, 
equally  applicable  to  the  Puzzle,  Parole  and  Morning  Star  claims, 
under  which  adverse  claims  to  this  mining  ground  could  be  determined 
and  a  patent  awarded  to  the  rightful  claimant  conveying  to  him  the 
paramount  title  of  the  government.  The  Puzzle  claimant  did  not  com- 
ply^with  this  law  or  follow  this  method  of  procedure,  and  in  consequence 
the  statute  declares  that,  'Mt  shall  be  assumed  that  the"  Parole  and 
Morning  Star  '<  applicant  is  entitled  to  a  patent,  upon  the  payment  to 
the  proper  officer  of  five  dollars  per  acre,  and  that  no  adverse  claim 
exists,"  and  directs  that  "  thereafter  no  objection  from  third  parties  to 
the  issuance  of  a  patent  shall  be  heard  except  it  be  shown  that  the 
aiipBftllllt  lirnr-failed  to  comply  with  the  terms  of  this  chapter."  The 
Puzzle  claimant  is  a  third  party,  and  it  is  not  shown  that  the  Parole  and 
Morning  Star  applicant  has  failed  to  comply  with  any  of  the  terms  of 
the  chapter  named  or  of  any  other  of  the  mining  laws. 

The  provisions  of  the  act  of  1872  respecting  applications  for  patent 
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and  adverse  claims  are  for  tbe  benefit  of  all  miniug  claimants  alike, 
whether  their  locations  were  made  prior  or  subsequent  to  the  date  of 
that  act,  except  where  included  in  applications  pending  at  that  tiine. 
The  application  of  these  provisions  to  claims  located  under  the  act  of 
1866,  as  to  which  no  proceedings  to  acquire  patents  were  pending  at 
the  date  of  the  later  act,  is  as  obvioas  as  is  their  application  to  claims 
thereafter  located.  If  they  are  disregarded  and  loss  follows  it  is  not 
because  the  act  impairs  any  rights  theretofore  or  thereafter  acquired,  but 
because  those  claiming  them  fail  to  comply  with  the  reasonable  require- 
ments of  a  plain  statute  containing  ample  provision  for  the  assertion 
and  protection  of  such  rights. 

The  Puzzle  claimant  has  cited  m  support  of  her  contention  a  decision 
of  the  supreme  court  of  California,  in  the  case  of  Eclipse  Gold  and 
Silver  Mining  Co.  v.  Spring  et  aL  (59  Cal.,  304),  and  a  decision  of  the 
supreme  court  of  Utah,  in  the  case  of  Blake  t7«  Butte  Silver  Mining  Co. 
(2  Utah,  54).  These  decisions  tend  to  support  the  contention  made 
and,  coming  from  the  courts  of  last  resort  in' two  mining  States,  are 
entitled  to  great  respect,  but  upon  careful  consideration  the  reasons 
assigned  for  the  conclusions  reached  therein  have  not  been  found 
sufficiently  satisfaetory  or  convincing  to  overcome  the  views  herein- 
before expressed.  Paragraph  3  of  the  Mining  Begulations  of  June  24, 
1899  (28  L.  D.,  579,  594),  is  also  cited,  but  its  provisions  are  in  no  sense 
in  conflict  with  what  is  here  said  for  the  obvious  reason  that  the  statute 
now  compels  the  assumption  that  no  such  adverse  claim  as  the  Puzzle 
location  existed  at  the  time  of  the  application  for  patent  for  the  Parole 
and  Morning  Star  claims. 

It  is  further  contended  that  under  the  provisions  of  section  2332  of 
the  Revised  Statutes 

the  prior  right  and  title  of  the  Pnzzle  claimauts  stood  confirmed  ...  as  against  the 
United  States  and  all  sabsequent  claimants 

long  prior  to  the  location  of  the  Parole  and  Morning  Star  claims  and 
prior  to.  the  application  for  patent  therefor.  The  effect  to  be  given  to 
that  section  was  carefully  considered  by  the  Department  in  the  case  of 
Barklage  et  al,  v.  Eussell  (29  L.  D.,  401),  where,  among  other  things,  it 
was  said : 

Properly  eonstrned  with  section  2325  and  other  sections  of  the  Revised  Statutes 
npon  the  same  subject,  it  is  believed  that  the  main  purpose  of  section  2332  was  to 
declare  that  evidence  of  the  holding  and  working  of  a  mining  claim  for  a  period 
eqnal  to  the  time  prescribed  by  the  local  statute  of  limitations  for  mining  claims 
shall  be  considered  as  sufficiently  establishing  the  location  of  the  claim  and  the 
applicant's  right  thereunder  ''  in  the  absence  of  any  adverse  claim/'  This  section 
does  not|  in  itself,  prescribe  any  method  for  ascertaining  whether  an  adverse  claim 
exists.  Adequate  provision  for  bringing  adverse  claims  to  the  attention  of  the  land 
department  is  found  in  the  provisions  of  section  2325,  which  require  notice  of  the 
application  for  patent  to  be  posted  and  published,  and  declare  that  if  no  such  claim 
be  filed  in  the  local  land  office  during  the  period  of  publication  it  shall  be  assumed 
that  none  exists.    Whatever  else  section  2332  was  intended  to  dispense  with  in  the 
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proceediDgs  for  procaring  a  patent  to  a  mining  olaim^  it  was  certainly  not  intended 
to  dispense  with  the  requirements  of  section  2325,  whereby  the  existence  of  an 
adverse  claim  is  made  known  to  the  land  department,  and  dae  protection  is  accorded 
to  adverse  rights. 

The  views  so  expressed  are  decisive  against  the  contention  made 
respecting  the  meaning  and  intent  of  the  section  2332. 

The  Puzzle  claimant  aIso,asserts  title  to  the  land  in  controversy  as 
grantee  of  the  townsite  of  Black  Hawk,  and  it  is  urged  in  the  motion 
for  review,  in  effect,  that  the  title  to  the  land  passed  out  of  the  United 
States  under  the  townsite  patent,  notwithstanding  the  same  may  have 
been  known  to  be  valuable  mineral  land  at  the  date  of  the  townsite 
entry,  as  held  in  the  decision  complained  of,  it  being  insisted  that  the 
^statutory  exclusion  in  such  cases  is  only  of  '^  known  mines." 

In  the  decisions  of  the  supreme  court,  in  the  cases  of  Steel  v.  Smelt- 
ing Co.  (106  [J.  S.,  447,  449-50);  Deffeback  v.  Hawke  (115  U.  S.,  392, 
404);  Davis' Administrator  v.  Weibold  (139  U.  S.,  507,  524);  and  Dower 
i7.  Eichards  (151  IJ.  S.,  658,  663) ;  all  of  which  cases  involved  contro- 
versies between  parties  claiming  public  lands  under  the  townsite  and 
mining  laws,  respectively,  the  court  repeatedly  used  the  terms  ^Uands 
known  tp  be  valuable  for  minerals,"  or  ''for  mineral  deposits,"  and 
''known  mines,"  or  "land  containing  known  mines,"  as  equivalent  in 
meaning,  and  held,  in  effect,  that  all  such  lands  and  mines  were 
excluded  from  entry  and  patent  under  the  townsite  laws,  and  that  no 
title  to  such  lands  could  pass  thereunder,  if  they  were  known  to  be  of 
that  character  when  the  townsite  entry  was  made. 

In  the  case  of  the  Pacific  Slope  Lode  v.  Butte  Townsite  (25  L.  D., 
518),  and  in  the  case  of  the  Gregory  Lode  Claim  (26  L.  D.,  144),  which 
involved  controversies  between  claimants  for  the  same  land  under  the 
townsite  and  mining  laws,  respectively,  it  was  held  by  the  Department 
that,  the  issuance  of  townsite  patent  tor  land  known  at  the  date  of  the 
townsite  entry  to  contain  a  valuable  lode  claim,  does  not  pass  title  to 
such  claim,  but  leaves  it  in  the  United  Stated,  subject  to  the  jurisdic- 
tion of  the  land  department.  These  authorities  furnish  a  sufficient 
answer  to  the  contention  of  the  Puzzle  claimants  upon  this  branch  of 
the  case. 

The  motion  for  review  seeks  again  to  raise  the  question  of  the  validity 
of  the  Parole  and  Morning  Star  locations  upon  the  charge  of  want  of 
discovery  to  support  them.  Nothing  new  is  presented  on  this  point 
aud  no  reason  appears  for  doubting  the  conclusions  reached  in  the 
former  decision  in  respect  thereto. 

The  Department  is  satisfied  that  the  decision  complained  of  is  right 
and  that  the  same  can  work  no  injustice  to  the  Puzzle  claimants.  The 
motion  for  review  is  accordingly  denied. 

Since  the  filing  of  the  said  motion,  there  has  been  filed  by  said  Har- 
ris, for  herself  as  executrix  as  aforesaid,  and  Kate  T.  Wylie  who,  it  is 
now  alleged,  owns  an  interest  in  the  Puzzle  claim,  a  further  protest 
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against  the  issuance  of  patent  to  the  Parole  and  Morning  Star  ciaims. 
This  protest  alleges  nothing  new,  except  that,  *'on  November  10,  1887, 
William  Brady  conveyed  all  his  interest  in  the  ground  in  conflict 
between  the  Parole  and  Puzzle  lodes  to  the  Puzzle  Mining  Company, 
the  then  nominal  owner  of  the  Puzzle  lode  claim,''  and  that,  "Tinsley, 
the  subsequent  mortgagee  of  Brady,  has  had  at  all  times  full  knowledge 
of  their  deed."  This  new  allegation  furnishes  no  objection  to  the  entry. 
If  true,  it  only  shows  that  after  the  application  for  pateut  was  filed  the 
Puzzle  Mining  Company  became  a  co-tenant  with  Brady  as  to  the  Parole 
claim.  It  is  not  shown  or  even  alleged  what  became  of  the  interest  so 
conveyed.  If  it  was  subseqnently  acquired  by  the  present  protestants 
the  issue  of  patent  as  applied  for  will  not  injuriously  affect  them,  as  the 
patentee  or  patentees  will  hold  the  title  in  trust  for  them  to  the  extent 
of  their  interest.  Turner  v.  Sawyer  (150  IJ.  S.,  578).  If  they  have  DOt 
acquired  the  interest  conveyed  to  the  Puzzle  Mining  Company  they  are 
strangers  to  the  title  and  it  can  make  no  difference  to  them  in  whose 
name  patent  issues.    The  present  protest  is,  therefore,  dismissed. 


RATLI10AI>  LANDS- BONA  FIDE  PURCITASER. 
IlASTINaS  AND  DAKOTA  RY.   Co. 

A  purchaser  from  a  railroad  company  of  land  cortitied  on  account  of  its  indemnity 
grant,  but  in  the  actual  possession  of  a  settler,  and  embraced  in  his  pending 
application  to  enter  at  the  time  of  such  certification,  takes  with  notice  of  such 
possession  and  of  tlie  rights  of  tlio  settler  in  the  premises. 

Secretary  Ilitchcock  to   the    Commissioner  of  the    General  Land    Office, 
(W.  y.  D.)  January  22,  WOO.  (F.  W.  C.) 

With  your  oi!ice  letter  of  the  oth  instant  was  transmitted  the  answer 
filed  on  behalf  of  the  Hastings  and  Dakota  Railway  Company  to  the 
rule  issued  by  your  office  on  IS^ovember  10,  1899,  requiring  said  com- 
pany to  show  cause  why  proceedings  should  nut  be  instituted^in  accord- 
ance with  the  provisions  of  the  act  of  March  3,  1887  (24  Stat.,  556),  to 
reetore  to  the  United  States  the  title  to  the  NW.  J  of  See.  21,  T.  123  >\, 
E.  44  W.,  Marshall  land  district,  Minnesota,  erroneously  certified  to  the 
State  for  the  benefit  of  said  company  in  list  approved  March  29,  1897. 

This  tract  is  within  the  indemnity  limits  of  the  grant  for  said  com- 
pany, and  was  included  in  its  list  of  selections  filed  October  29,  1891. 
On  December  12,  1891,  Herbert  J.  Northcott  tendered  at  the  local 
office  a  homestead  application  for  this  land.  The  same  was  not  accom- 
panied by  any  allegation  of  settlement  prior  to  the  tender  of  said  appli- 
cation, and  was  therefore  rejected  by  the  local  officers  for  conflict  with 
the  previous  selection  made  on  account  of  the  railroad  grant.  This 
action  was  affirmed  by  your  office  decision  of  September  11,  1894,  from 
^hich  Northcott  did  not  appeal,  because,  on  April  21, 1894,  he  had  ten- 
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dered  nuother  application  to  make  homestead  entry  of  this  land,  accom- 
panying the  same  by  his  affidavit,  duly  corroborated,  to  the  effect  that 
he  had  established  residence  upon  the  land  in  the  month  of  May,  1800, 
and  bad  continued  to  reside  thereon,  making  the  same  his  home,  and 
that  he  had  improvements  upon  the  land  to  the  value  of  $2,000,  con- 
sisting of  a  house  and  outbuildings,  a  good  well,  and  one  hundred 
acres  of  breaking.  This  second  application,  together  with  the  accom- 
panying showing,  was  forwarded  to  your  office,  and  was  pending, 
undisposed  of,  at  the  time  of  the  approval  and  certification  of  the  lands 
on  account  of  the  railroad  grant.  It  was  because  of  this  fact  that  your 
office  held  that  said  certification  was  erroneous  and  rule  was  laid  upon 
the  company  to  show  cause,  as  before  stilted,  on  November  10,  181)9. 

In  response  to  the  rule  the  affidavit  of  the  land  commissioner  of  said 
company  is  furnished,  to  the  effect  that  this  tract  was  sold  on  August 
25, 1898,  and  conveyed  by  a  deed  of  that  date  to  William  H.  Kelly,  for 
the  consideration  of  one  dollar  and  services  rendered,  which  services 
had  been  at  that  time  rendered  to  the  company  by  said  Kelly.  It  is 
submitted  that  the  title  to  the  tract  is  confirmed  in  the  hands  of  the 
grantee  from  the  railway  company  under  the  provisions  of  the  act  of 
March  2, 189(5  (29  Stat.,  42).  Said  act  extends  the  time  for  the  bringing 
of  suit  by  the  United  States  to  vacate  and  annul  any  x)atents  errrone- 
onsly  issued  under  a  railroad  or  wagon-road  grant,  providing  that — 

no  patent  to  any  lands  held  by  a  bona  fide  purchaser  shall  be  vacated  or  annulled, 
bat  the  right  and  title  of  such  parchaser  is  hereby  confirmed. 

If,  as  appears  from  the  showing  tiled  in  support  of  Northcott's  appli- 
cation, which  was  pending,  undisposed  of,  at  the  time  of  the  certifica- 
tion of  this  land  on  account  of  the  railroad  grant,  he  was  in  the  actual 
possession  of  this  land,  the  alleged  purchase  by  Kelly  was  with  a  notice 
of  such  possession  and  of  the  rights  of  Northcott  in  the  premises. 

But  for  the  improvident  action  of  your  office  in  submitting  for  the 
approval  of  this  Department  a  list  of  lands  on  account  of  this  grant 
without  notice  of  the  pending  application  by  Northcott,  upon  the  estab- 
lishment of  his  claim  to  the  land,  as  alleged,  his  right  would,  under 
the  repeated  <lecisions  of  this  Department,  have  been  held  to  be  supe- 
rior to  that  of  the  company  under  its  selection.  ( Vandeberg  v.  Hastings 
and  Dakota  Ky.  Go.  et  al.,  2(5  L.  D.,  390.) 

In  the  case  of  Winona  and  St.  Peter  K.  R.  Co.  r.  United  States  (165 
U.  S.,  483),  considering  the  act  of  March  3,  1887,  and  the  act  of  March 
2,  189(>,  it  was  held  by  the  court,  in  reference  to  the  claim  of  the  Winona 
and  St.  Peter  Land  Company,  as  purchaser  of  the  lands  therein 
involved  from  the  Winona  and  St.  Peter  Railroad  Company,  that — 

Such  a  ptircbaaer  ran  not  claim  to  be  one  in  good  faith  if  he  has  notico  of  facts  ont- 
8id«  the  records  of  the  land  department  disclosing  a  prior  right.  The  protection 
goes  only  to  mutters  anterior  to  the  certification  and  patent.  The  statute  was  not 
intended  to  cnt  oil'  the  rights  of  parties  continniug  after  the  cortiiicntion,  and  of 
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which  at  the  time  of  his  purchase  the  purchaser  had  notice.    Only  the  parely  techni- 
cal claims  of  the  government  were  waived. 

Here  the  claimant  Marshall  was  in  possession;  had  been  in  possession  for  twenty- 
years;  the  laud  was  not  wild  and  vacant  land.  His  possession  was  under  a  recorded 
claim  of  title,  and  nnder  such  a  claim  as  forbade  the  issue  of  a  patent.  In  other 
words,  the  land  was  erroneously  certified..  There  wa«,  and  continued  to  be,  an 
individual  claimant  for  the  land.  There  was  no  cancellation  on  the  records  of  the 
land  department  of  his  claim.  He  continued  in  possession,  and  was  in  passession 
not  only  when  the  certification  was  made  but  when  the  land  company  purchased. 
Its  purchase,  therefore,  was  not  made  in  good  faith,  and  there  is  nothing  disclosed 
to  stay  the  mandate  of  the  statute  for  the  adjustment  of  the  land  grant,  and  a  suit 
to  set  aside  the  certificate  erroneously  issued. 

A  hearing  should  therefore  be  ordered,  with  notice  to  the  purchaser 
from  the  railway  company,  to  determine  the  facts  in  this  case,  to  the 
end  that  salt  may  be  instituted  for  the  recovery  of  the  title  to  this 
tract,  if  the  allegations  made  in  the  affidavit  filed  in  support  of  Forth- 
cott's  application  are  sustained  at  such  hearing. 

The  papers  are  herewith  returned  for  action  in  accordance  with  the 
direction  herein  given,  and  as  the  time  within  which  suit  can  be  brought 
is  limited,  the  disposition  of  the  matter  should  be  facilitated  as  far  as 
possible. 


RATLBOAD  LANDS— ACT  OF  8BFT£MB£B  89,  1890. 

Angus  Campbell. 

The  time  within  which  the  right  of  purchase  under  section  8,  act  of  September  29, 
1890,  and  the  acts  amendatory  thereof,  may  be  exercised  is  fixed  hy  statute  and 
can  not  be  extended  by  the  Land  Department. 

Secretary  Hitchcock  to  the  CommisHoner  of  the  General  Land  Office^ 
( W.  V.  D.)  January  25^  1900.  (F,  W.  C.) 

An  appeal  has  been  filed  on  behalf  of  Angus  Campbell  from  your 
office  decision  of  March  15,  1899,  affirming  the  action  of  the  local 
officers  in  rejecting  his  application  to  purchase  the  SW.  ^  of  Sec.  3,  T. 
3  N.,  R.  13  B.,  Vancouver  land  district,  Washington,  as  part  of  the 
!N^orthern  Pacific  railroad  grant  forfeited  by  the  act  of  September  29^ 
1890  (26  Stat.,  496). 

The  third  section  of  the  forfeiture  act  provides  that  in  all  cases  where 
persons,  being  citizens  of  the  United  States,  or  who  have  declared  their 
intention  to  become  such,  in  accordance  with  the  naturalization  laws 
of  the  United  States,  are  in  possession  of  any  of  the  lands  affected  by 
any  such  grant,  and  hereby  resumed  by  and  restored  to  the  United 
States,  under  deed,  written  contract  with,  or  license  from  the  State  or 
corporation  to  which  such  grant  was  made,  or  its  assignees,  executed 
prior  to  January  first,  eighteen  hundred  and  eighty-eight,  or  where 
persons  may  have  settled  said  lands  with  bona  fide  intent  to  secure 
title  thereto  by  purchase  from  the  State  or  corporation,  when  earned 
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by  compliance  with  the  conditions  or  reqairements  of  the  granting  acts 
of  Congress,  they  shall  be  entitled  to  purchase  the  same  from  the 
United  States  in  quantities  not  exceeding  three  hundred  and  twenty 
acres  to  any  one  such  person,  at  the  rate  of  one  dollar  and  twenty-five 
cents  per  acre,  at  any  time  within  two  years  from  the  passage  of  this 
act,  and  on  making  said  payment  to  receive  patents  therefor. 

In  accordance  with  published  notice  Campbell  made  proof  in  support 
of  an  application  to  purchase  this  land  under  said  section  three  on  Jan- 
uary 26,  1893,  before  a  United  States  circuit  court  commissioner. 
Whether  this  proof  was  at  that  time  presented  at  the  local  oifice  accom- 
panied by  a  tender  of  payment,  and,  if  so,  what  action,  if  any,  was 
taken  thereon,  does  not  appear  from  the  record  submitted.  It  accom- 
panied an  application  to  purchase  filed  by  Campbell  on  January  6, 1899, 
when  tender  of  the  required  amount  of  purchase  money  was  made. 

This  proof  shows  that  Campbell  was  not  a  resident  upon  the  land 
applied  for,  and  that  his  improvements  thereon  consisted  of  fencing  and 
a  small  house.  Ko  portion  of  the  land  was  broken  ov  cultivated,  it 
being  useful  only  as  pasture  land.  He  did  not  purchase  the  land  of 
the  railroad  company,  nor  is  it  alleged  that  he  had  any  contract  or 
hceuse  from  said  company,  but  his  claim  rests  upon  an  alleged  settle- 
ment of  the  land  with  an  intention  to  purchase  it  from  the  railroad 
company.  As  he  was  not  an  actual  resident  upon  the  land,  he  was  not 
entitled  to  purchase  under  the  provisions  of  section  three  of  said  for- 
feiture act  as  originally  enacted.  (James  C.  Daly,  17  L.  D.,  498,  on 
review,  18  L.  D.,  571;  Shafer  v.  Butler,  19  L.  D.,  486.) 

By  the  act  of  January  23, 1896  (29  Stat.,  4),  said  section  three  of  the 
forfeiture  act  was  amended  by  adding  thereto  the  following: 

Provided,  That  actual  residence  upon  the  lands  by  persons  claiming  the  right  to 
purchase  the  same  shall  not  be  required  where  such  lands  have  been  fenced,  culti- 
vated, or  otherwise  improved  by  such  claimants,  and  such  persons  shall  be  permitted 
to  purchase  two  or  more  tracts  of  snob  lands  by  legal  subdivisions,  whether  contig- 
uous or  not,  but  not  exceeding  three  hundred  and  twenty  acres  in  the  aggregate. 

Under  this  amendment  he  became  entitled  to  purchase  this  land 
within  the  time  specified  in  the  act  of  1890  and  amendments  thereto. 

By  the  original  act  the  purchase  was  permitted  to  be  made  "  at  any 
time  within  two  years  from  the  passage  of  this  act."  Said  period  has 
been  extended  from  time  to  time,  the  last  extension  being  made  by  the 
act  of  February  18,  1897  (29  Stat.,  535),  which  amended  the  act  of 
September  29, 1890, 

so  as  to  extend  the  time  within  which  persons  entitled  to  purchase  lauds  forfeited 
by  said  act  shall  be  permitted  to  purchase  the  same,  in  the  quantities  and  upon  the 
terms  provided  in  said  section  and  the  amendments  thereto^  at  any  time  prior  to 
January  iirst,  eighteen  hundred  and  ninety -nine. 

On  January  7, 1899,  the  local  officers  rejected  the  application  to  pur- 
chase, ^^  because  the  time  in  which  such  entries  could  be  made  expired 
December  31, 1898.'^ 
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Upon  appeal,  said  action  was  affirmed  by  your  office,  as  before  stated, 
and  Campbell  hasfurtlier  prosecuted  his  case  by  appeal  to  this  Depart- 
ment, and  in  support  thereof  alleges : 

That  on  the  23d  day  of  December  1898  I  went  to  The  Dalles,  Oregon,  a  distance  of 
(14)  miles  to  procure  the  money  for  the  said  purchane.  That  I  made  arrangements 
with  the  "Wasco  Ware-house  Co.,"  at  The  Dalles,  Oregon  for  the  necessary  amount, 
and  on  the  28th  day  of  December  1898,  Mr.  Mclnnis,  clerk  at  said  ware>honse,  with 
whom  I  had  made  the  arrangements  to  get  tlie  money  aforesaid,  telephoned  me  that 
he  would  have  th(»  money  sent  to  me  before  Sativday,  (December  31,  1898),  but  as  I 
learned  afterwards  Mr.  Mclnnis  aforesaid,  was  atliicted  with  the  *'la  grippe"  and  was 
nnable  to  get  to  his  place  of  business  before  the  3d  of  Jan.  1899,  and  on  that  day  he 
forwarded  to  me  the  proper  sum  of  money  to  perfect  said  entry,  and,  on  the  said  day, 
January  3,  1899,  and  as  soon  as  I  could  after  receiving  the  said  money,  I  made  my 
said  proof  and  forwarded  the  same  to  the  proper  Land  Office,  at  Vancouver,  Wash., 
Th.it  the  omission  and  fiiilure  to  make  final  proof  and  payment  for  the  said  tract  was 
not  caused  by  any  neglect  on  my  part  and  would  not  have  occurred  at  all,  only  for  the 
unavoidable  sickness  of  Mr.  Mclnnis  as  aforesaid. 

There  is  no  power  in  the  land  department  to  extend  the  period  within 
which  the  right  of  purchase  was  to  be  exercised,  and  it  follows  that  upon 
the  expiration  of  that  period  the  right  of  purchase  was  at  an  end. 

Your  office  decision  rejecting  the  application  is,  therefore,  affirmed. 


RKPAYMKNT-  I>ESERT   LAND  EXTHY. 

Sargent  Hall. 

Rei)aymont  of  the  first  installment  on  a  desert  land  entry,  paid  at  the  time  of  filing 
the  declaratory  statement,  must  be  denied,  where  said  payment  and  declaratory 
statement  are  properly  accepted,  and  the  subsequent  cancellation  of  the  entry 
is  due  to  the  entryman's  non-comx^liance  with  the  requirements  of  the  desert 
land  law. 

Secretary  Iliichvoek   to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  b.)  January  :i5,  1900,  (O.  J.  G.) 

December  2,  1801),  the  Auditor  for  the  Interior  Department  returned 
the  case  of  Sargent  Hall  for  review  and  reconsideration  by  this  Depart- 
ment of  its  action  of  November  6,  1899,  in  approving  the  recommenda- 
tion of  your  office  that  the  said  Hall  be  repaid,  under  the  act  of  June 
16,  1880  (21  Stat.,  287),  the  first  instalment  paid  by  him  on  his  desert 
land  entry  for  the  N.  .^,  Sec.  22,  T.  4  S.,  R.  (i  W.,  containing  three  hun- 
dred and  twenty  acres,  Helena  land  district,  Montana. 

His  desert  land  declaratory  statement  was  filed  February  4,  1878,  at 
which  time  Hall  paid  the  sum  of  $80,  being  at  the  rate  of  twenty-five 
cents  per  acre  for  the  land  described  and  receipt  No.  70  was  issued  to 
him.  He  submitted  final  proof  and  final  receipt  No.  76  for  three  hun- 
dred and  twenty  dollars,  the  additionalsum  required  to  be  paid  on  the 
entry,  issued  to  him  December  23,  1880.  The  final  proof  was  placed  of 
record  in  your  oflice  January  25,  1881. 
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December  6,  1887,  it  being  discovered  that  Hall's  final  proof  was  not 
satisfactory  in  that  it  failed  to  furnish  sufficient  evidence  of  water  right, 
your  office  held  his  entry  for  cancellation  and  he  was  required  to  sub- 
mit supplemental  proof  within  sixty  days  from  receipt  of  notice.  He 
having  failed  to  comply  with  this  requirement  or  to  take  any  action 
responsive  thereto  the  entry  was  finally  canceled  by  your  office  May 
18,  1888. 

June  8,  1894,  the  local  officers  transmitted  an  application  by  Hall  for 
repayment  of  the  purchase  money  paid  on  the  entry  described  as  per 
*'  certificate  No.  76."  Certificates  Kos.  70  and  70  both  accompanied  the 
application. 

August  2J),  1894,  your  office  submitted  Hall's  application  for  repay- 
ment to  the  Department  with  the  following  statement: 

It  appeiirH  from  the  reconU  of  this  office  that  the  above  described  entry  was  can- 
celed by  office  letter  *C\  May  18,  18S8,  because  the  entryman  did  not  furnish  evi- 
dence showing  right  of  proprietorship  of  water  sufficient  to  reclaim  the  land.  The 
local  officers  erred  in  accepting  the  final  proof  upon  the  evidence  submitted. 

The  amount  paid  on  the  illegal  entry  is  $320]  and  from  the  testimony  submitted 
by  the  applicant,  he  appears  to  be  entitled  to  the  relief  applied  for. 

September  1,  1894,  the  Department  approved  the  recommendation 
of  your  office  and  the  sum  of  three  hundred  and  twenty  dollars  was 
finally  paid  to  Hall  by  the  Treasury  Department  per  certificate  No. 
59072  of  your  office  dated  September  18,  1894,  no  protest  being  made 
by  him  as  to  the  amount. 

October  11,  1899,  your  office  submitted  to  the  Department,  with 
favorable  recommendation,  an  application  filed  by  Hall  and  dated  Jan- 
uary 17, 1899,  for  repayment  of  the  first  instalment  of  twenty-five  cents 
per  acre  paid  by  him  per  receipt  Xo.  70  and  amounting  to  880.  In 
support  of  said  application  Hall  cited  the  cases  of  Lois  G.  Wilson  (20 
L.  D.,  160)  and  (ieorge  M.  Dyer  (20  L.  D.,  284),  dated  February  28, 
1895  and  March  2,  1898,  respectively.  In  your  office  letter  submitting 
the  case  it  is  said : 

This  a<l)nstment  is  supplemental  to  that  of  September  8,  1894,  per  certificate 
5JK)72  by  which  the  sum  of  $320  purcha^o  money  was  returned  to  the  entryman. 

The  recommendation  of  your  office  was  approved  by  the  De])artment 
November  0,  1899,  without  reference  to  the  law  division,  and  the  appli- 
cation for  repayment  referred  to  your  office  for  settlement.  The  Auditor 
for  the  Interior  l)ei)artment  returned  the  application  for  review  and 
recommendation  December  2,  1899,  as  hereinbefore  stated,  it  being 

snbmitted  that  the  claim  of  Sargent  Hall  for  repayment  of  purchase  money  paid  on 
this  desert  land  entry  is  rcn  judicata^  and  that  it  was  finally  decided  and  closed  in  so 
far  aH  both  tlie  administrative  and  aecountin;^  oHicers  were  concerneil  by  the  allow- 
anee  and  payment  made  in  September,  1891,  when  the  claim  for  repiiynient  on  this 
entry  was  fully  before  this  Department  with  all  the  law,  facts  and  evidence  in  the 
ca«e  fully  submitted. 

This  letter  of  the  Auditor  was  referred  to  your  office  for  report 
December  9,  1899.    The  Department  is  now  in  receipt  of  such  report 
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dated  December  21, 1899,  in  which  your  office  renews  its  reeommenda- 
tion  that  Hall's  second  claim  under  his  desert  land  entry  be  allowed 
and  paid. 

The  declaratory  statement  of  liall  and  i^ayment  thereunder  were 
properly  accepted  in  the  first  instance  upon  a  showing  entirely  satis- 
factory to  the  local  officers,  the  land  embraced  therein  being  of  the 
character  defined  in  the  desert  land  act.  The  entry  might  have  been 
subsequently  confirmed  but  for  the  entryman's  failure  to  comply  with 
the  requirements  of  law  and  existing  regulations.  The  entry  had  to  be 
canceled  not  because  of  any  error  committed  in  the  acceptance  of  the 
declaratory  statement  but  because  the  subsequent  proofs  showed  it 
could  not  be  confirmed  owing  to  the  intervening  laches  of  the  entryman. 
It  can  not  be  said  that  the  entry  failed  on  account  of  any  error  on  the 
part  of  the  government.  The  only  error  committed  by  the  government 
was  in  accepting  final  proof  and  payment  when  it  should  have  been 
rejected  for  failure  of  the  entryman  to  comply  with  law  and  existing 
regulations.  This  error  of  the  government  was  remedied  by  the  repay- 
ment of  the  $320  to  the  entryman.  It  follows  that  Hall  is  not  entitled 
to,  nor  is  there  any  authority  for,  the  repayment  of  the  twenty-five 
cents  per  acre  originally  paid  by  him.  Without  considering  the  ques- 
tion of  res  judicata  raised  by  the  Auditor,  HalPs  application  under 
consideration  should  have  been,  and  hereby  is,  denied. 

The  case  of  Lois  G.  Wilson,  cited  by  the  applicant,  is  not  in  point 
iiere  as  it  has  reference  to  a  diff*erent  question  from  that  of  the  repay- 
ment of  the  first  instalment  paid  on  a  desert  land  entry.  Nor  is  the 
case  of  George  M.  Dyer  regarded  as  decisive  of  the  question  now  under 
consideration. 

Your  office  will  duly  notify  the  Auditor  for  the  Interior  Department 
of  this  decision. 


RAILROAD  GRANT-IXDEMNITY  J^ELKCTION-ASSIGNMEXT  OF  IX>SS. 

Oregon  and  California  R.  R.  Co.  v.  Crbwdson. 

Odd  numbered  sections  within  the  indemnity  limits  of  the  grant  made  by  the  act  of 
Jnly  25,  1806,  and  also  within  the  overlap  with  that  portion  of  the  prior  grant 
for  the  Northern  Pacific  road,  via  the  valley  of  the  Colnmbia  river,  which  was 
never  definitely  located  or  constructed,  and  the  grant  for  which  was  forfeited  by 
the  act  of  September  29, 1890,  are  subject  to  indemnity  selection  under  said  grant 
of  1866,  so  far  aa  any  claim  under  the  Northern  Pacific  grant  is  concerned. 

An  indemnity  selection  made  without  specificittion  of  loss,  and  prior  to  the  depart- 
mental requirement  of  such  specification,  is  entitled  to  recognition,  where  the 
company  subsequently,  and  within  the  time  accorded,  assigns  a  basis  therefor. 

Secretary  Hitchcock  to  the   Commissioner  of  the  General  Land   Offioe^ 
( W.  V.  D.)  January  25^  1900.  '        (F.  W.  C.) 

The  Oregon,  and  California  Railroad  Company  has  appealed  from 
vour  office  decision  of  April  17, 1897,  holding  for  cancellation  its  idem- 
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iiity  selection  of  the  N.  W.  J  of  Sec.  15,  T.  1  S.,  R.  5  E.,  Oregon  Oity  land 
district,  Oregon,  with  a  view  to  allowing  the  homestead  application  of 
Wesley  B.  Orewdson  covering  said  tract. 

This  tract  is  within  the  indemnity  limits  of  the  grant  made  by  the 
act  of  July  25,  186G  (14  Stat.,  239),  under  which  appellant  claims,  and 
is  within  the  overlap  with  that  portion  of  the  graut  for  the  Northern 
Pacific  railroad  via  the  valley  of  the  Columbia  river  to  a  point  at  or 
near  Portland,  the  line  of  which  was  never  definitely  located  or  con- 
structed, aud  the  grant  appertaining  to  which  was  forfeited  by  the  act 
of  September  29, 1890  (26  Stat.,  496).  Lauds  so  situated  were  held  by 
this  Department  not  to  be  subject  to  selection  on  account  of  the  grant 
to  the  Oregon  and  California  Railroad  Company,  the  grant  to  the 
Northern  Pacific  Railroad  Company  beiug  the  prior  one  in  point  of 
time,  (Oregon  and  California  R.  R.  Co.,  14  L.  D.,  187). 

In  the  decision  of  the  supreme  court  in  the  case  of  the  United  States 
V,  Oregon  aud  California  Railroad  Company,  decided  January  8th 
instant  (not  yet  reported),  it  was  adjudged  that  the  act  of  July  2,  1864 
(13  Stat.,  305),  making  the  grant  to  aid  in  the  construction  of  the 
Northern  Pacific  railroad,  only  granted  lands  that  were  not  reserved, 
sold,  granted,  or  otherwise  appropriatefly  and  free  from  pre-emption 
or  other  claim  or  rights,  at  the  time  the  line  of  that  road  was  definitely 
fi,xed  and  a  plat  thereof  filed  in  the  office  of  the  Commissioner  of  the 
General  Land  Office;  that  Congress  had  power  to  dispose  of  or 
appropriate,  in  its  discretion,  any  lands  within  the  exterior  lines  of 
the  general  route  of  that  road  by  statute  passed  lor  the  benefit  of 
another  company  before  the  Northern  Pacific  Railroad  Company  filed 
a  map  of  'Mefinit^  location,^'  and  that  such  lands,  if  not  otherwise 
identified  at  the  date  of  the  passage  of  the  later  act  of  July  25, 1866, 
than  by  a  plat  or  map  of  "general  route,"  were  not  excluded  from  the 
operation  of  such  an  act  as  lands  previously  *<  reserved,  sold,  granted, 
or  otherwise  appropriated"  by  the  act  of  1864.  (See  also  Wilcox  t?. 
Eastern  Oregon  Land  Co.,  U.  S.,        .) 

Any  claim  on  account  of  the  grant  to  the  Northern  Pacific  Railroad 
Company  did  not,  therefore,  prevent  selection  of  the  lands  in  question 
on  account  of  the  grant  to  tlie  Oregon  and  California  Railroad  Company. 

This  last-named  company  made  selection  of  this  laud  June  28,  1878. 
This  list  was  not  accompanied  by  a  designation  of  the  lands  lost  to  the 
grant  and  on  account  of  which  the  selection  was  made.  This  was  prior, 
however,  to  the  circular  of  November  7,  1879,  which  for  the  first  time 
required  railroad  companies,  in  making  selection  of  indemnity  lands, 
to  specify  the  lands  lost  in  place  on  account  of  which  indemnity  was 
claimed. 

Crewdson's  claim  to  the  land  rests  upon  an  application  tendered  at 
the  local  office  May  16, 1892,  and  rejected  for  conflict  with  the  indem- 
nity selection  of  June  28, 1878.  From  this  action  he  appealed,  and  in 
your  office  decision  of  April  17, 1897,  the  selection  by  the  railroad  com- 
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pauy  was  held  for  cancellation,  be<*.au8e  of  the  fact  that  the  selection 
list  of  June  28,  1878,  was  not  accompanied  by  a  designation  of  lands 
lost  in  place  and  on  account  of  which  indemnity  was  claimed,  and  the 
further  fact  that  the  application  by  Orewdson  intervened  before  such 
omission  was  supplied  by  the  railroad  company,  its  list  of  losses  upon 
which  said  list  of  selections  depended  not  having  been  filed  until  August 
20,  1894.  From  such  action  the  company  has  appealed  to  this  Depart- 
ment, as  before  stated. 

In  the  case  of  Clancy  et  al,  r.  Hastings  and  Dakota  Ey.  Co.  (17  L. 
D.,  592),  it  was  held  that  a  selection  made  without  specification  of 
loss,  and  prior  to  the  departmental  requirement  of  such  specification, 
is  legally  made. 

It  was  not  until  the  order  given  in  the  decision  in  the  case  of  La  Bar 
V.  Northern  Pacific  li.  R.  Go.  ( 17  L.  D.,  406)  that  railroad  companies 
having  peniling  indemnity  selections  were  required  to  revise  their 
lists  within  a  given  time,  so  that  a  proper  basis  would  be  shown  for 
each  and  all  tracts  claimed  as  indemnity,  under  penalty  that  all  lands 
formerly  claimed  for  which  a  particular  basis  was  not  assigned  in  the 
manner  i)re8cribed,  within  the  period  named,  would  be  disjwsed  of  with- 
out regard  to  such  previous  claim. 

The  Oregon  and  California  Railroad  Company,  on  February  17, 1894, 
requested  an  extension  of  time  for  the  rearrangement  of  its  indemnity 
list  of  selections  in  accordance  with  the  directions  given  in  the  case 
referred  to,  which  request  was  considered  in  departmental  communica- 
tion of  February  21,  1894  (not  reported),  in  which  your  ofiice  wa« 
directed  "to  extend  the  time  so  that  the  period  of  six  mouths  shall 
begin  to  run  from  the  date  of  this  communication."  Under  this  exten- 
sion the  period  granted  this  company  within  which  to  rearrange  its 
indemnity  list  of  selections  did  not  expire  until  August  21,  1894.  As 
stated  in  your  ofiice  decision,  a  list  of  losses  as  a  basis  for  the  selection 
in  question  was  filed  on  August  20,  1894.  It  would  therefore  seem  to 
be  in  time,  and  the  decision  of  your  office  is  therefore  reversed  and  the 
rejection  of  Crewdson's  ap[)lication  by  the  local  officers  is  affirmed. 


RAILUOAD  GUANT-lNDEMMTV-SPKriFICATION  OF  LOSS. 

Oregon  and  California  R.  R.  Co.  r.  Johnston. 

The  question  as  to  the  conlHct  between  the  grants  of  July  2, 18(>4,  and  July  25.  1866, 
that  was  considered  and  tlecided  in  the  preceding  cjise  (Oregon  and  California 
R.  R.  Co.  r.  Crcwdson),  is  involved  herein. 

On  the  rearrangement  of  a  list  of  imlemnity  selections  a  change  in  the  basis  assigned 
for  a  spocitic  seh^ction  does  nt»t  amount  to  a  new  selection  of  such  tract,  or  an 
abandonment  of  the  orininal  selection  thereof,  where  the  bases  used  were 
included  in  the  original  list,  and  are  lands  actually  lost  to  the  grant. 

An  application  to  enter  lands  included  in  a  valid  railroad  indemnity  selection  is 
properly  rejected,  and  no  rights  are  gained  by  an  appeal  from  such  rejection. 
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Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  January  25^  1900.  (F.  W.  0.) 

The  Oregon  and  California  Railroad  Company  has  appealed  from 
your  office  decision  of  January  26,  1897,  holding  for  cancellation  its 
indemnity  selection  of  the  N.  W.  J  of  Sec.  7,  T.  1  8.,  R.  6  E.,  Oregon 
City  land  d  strict,  Oregon,  with  a  view  to  the  allowance  of  the  homestead 
application  of  Charles  W.  Johnston  covering  said  tract. 

This  tract  is  within  the  indemnity  limits  of  the  grant  made  by  the 
act  of  July  lio,  18GG  (14  Stat.,  239),  under  which  appellant  claims,  and 
is  within  the  overlap  with  that  portion  of  the  grant  for  the  Northern 
Paciiic  railroad  via  the  valley  of  the  Columbia  river  to  a  point  at  or 
near  Portland,  the  line  of  which  was  never  definitely  located  or  con- 
structed, and  the  grant  appertaining  to  which  was  forfeited  by  the  act 
of  September  li9,  1890  (26  Stat.,  490).  Lands  so  situated  were  held  by 
this  Department  not  to  be  subject  to  selection  on  account  of  the  grant 
to  the  Oregon  and  California  Railroad  Company,  the  grant  to  the 
Northern  Pacific  Railroad  Company  being  the  prior  one  in  point  of 
time,  (Oregon  and  California  R.  R.  Co.,  14  L.  D.,  187). 

In  the  decision  of  the  supreme  court  in  the  case  of  the  United  States 
r.  Oregon  and  California  Railroad  Company,  decided  January  8th 
instant  (not  yet  reported),  it  was  adjudged  that  the  act  of  July  2,  1864 
(13  Stat.,  .'?65),  making  the  grant  to  aid  in  the  construction  of  the  North- 
ern Ps)t2itic  railroad,  only  granted  lands  that  were  not  reserved,  sold, 
granted,  or  otherwise  appropriated^  and  free  from  pre-em])tion  or  other 
claim  or  rights,  at  the  time  the  line  of  that  road  was  definitely  fixed  and  a 
plat  thereof  filed  in  the  office  of  the  Commissioner  of  the  General  Land 
Office;  that  Congress  had  power  to  dispose  of  or  appropriate,  in  its  dis- 
cretion, any  lands  within  the  exterior  lines  of  the  ijeneral  route  of  that 
road  by  statute  passed  for  the  benefit  of  another  coifli)any  before  the 
Northern  Pacific  Railroad  Company  filed  a  map  of  '*  definite  location," 
and  that  such  lands,  if  not  otherwise  identified  at  the  date  of  the  pas- 
sage of  the  later  act  of  July  25, 1866,  than  by  a  plat  or  map  of  ^^  general 
route,"  were  not  excluded  from  the  operation  of  such  an  act  as  lands 
previously  "reserved,  sold,  granted,  or  otherwise  approi)riated "  by 
the  act  of  1864.     (See  also  Wilcox  v.  Eastern  Oregon  Land  Co.,  U.  S.) 

Any  claim  on  account  of  the  grant  to  the  Northern  Pacific  Railroad 
Company  did  not,  therefore,  prevent  selection  of  the  lands  in  question 
on  account  of  the  grant  to  the  Oregon  and  California  Railroad  Com- 
pany. 

The  last-named  company  made  selection  of  the  land  in  question  in  its 
list  No.  17,  tiled  June  13,  1887.  In  this  list  all  of  section  7,  T.  1  S.,  R. 
6  E.,  was  selected  in  lieu  of  all  of  Sec.  9,  T.  1  S.,  R.  4  E.  U|)on  inquiry 
at  your  office  it  is  learned  that  said  section  9,  specified  as  a  basis  for 
the  selection  of  section  7,  was  a  good  and  sufficient  basis,  the  lands  in 
section  9  being  within  the  primary  limits  of  the  grant,  and  having  been 
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approved  to  the  State  January  20,  1867,  under  the  provisions  of  the  act 
of  September  4,  1841  (5  Stat.,  453). 

Johnston's  claim  to  this  laud  rests  upon  an  application  to  make  home- 
stead entry  presented  on  May  18,  1892,  and  rejected  for  conflict  with 
indemnity  list  of  June  13, 1887,  before  referred  to.  From  such  rejection 
he  appealed  to  your  office. 

Said  list  of  June  13,  1887,  covered  6000  or  more  acres  of  land,  and 
for  some  reason  not  disclosed  by  the  record  two  re-arrangements  were 
made  of  the  selected  lands  and  the  losses  specified  as  bases  for  the 
selections  in  said  list.  The  first  re-arranged  list  was  filed  on  November 
18,^  1892,  and  in  this  list  other  tracts  lost  to  the  grant  were  specified  as 
bases  for  the  selection  of  the  N.  W.  J  of  Sec.  7,  T.  1  S.,  B.  6  W.,  being  the 
tract  here  in  dispute.  The  losses  so  specified  in  said  list  were  a  part 
of  the  losses  included  in  the  original  list  of  June  13, 1887,  and  like  the 
lands  originally  specified  as  a  basis  for  this  selection  on  the  original  list, 
were  a  sufficient  basis,  being  lands  within  the  primary  limits  of  the  grant 
and  actually  lost  thereto.  On  August  20,  1894,  a  further  re-arrange- 
ment was  made  of  said  list,  other  tracts  being  specified  as  a  basis  for 
the  selection  of  the  tract  in  question,  but  the  tracts  last  specified  were, 
like  the  others,  a  portion  of  the  bases  assigned  in  the  original  list. 

In  your  office  decision  appealed  from  it  was  held  that — 

the  company's  said  selection  of  June  13,  1887,  was  invalidated  as  against  the  snbse- 
quent  aoqnisition  of  adverse  rights,  by  the  filing  of  a  re-arranged  list  17  on  November 
18^  1892,  wherein  another  and  different  tract  of  land  is  designated  as  the  Yase  for 
the  selection  of  the  land  in  controversy.  Moreover,  on  Augnst  20,  1894,  the  company 
filed  another  re-arrangeinent  of  said  list  17  wherein  still  another  base  was  used  for 
the  selection  of  said  N.  W.  i.  Sec.  7.  In  the  case  of  La  Bar  r.  N.  P.  R.  R.  Co.  (17  L.  D., 
406),  it  was  held  that  the  snbstitution  of  an  amended  list  of  indemnity  selections  on 
a  specification  of  losses  different  from  that  at  first  assigned,  must  be  treated  as  an 
abandonment  of  the  first.  When  Johnston's  application  was  presented,  it  was  sub- 
ject only  to  the  selection  of  1887,  which,  having  been  abandoned,  as  aforesaid, 
whatever  bar  it  created  against  the  allowance  of  his  application  was  removed. 

From  what  has  been  said  it  will  be  seen  that  while  the  specific  losses 
assigned  in  the  original  list  No.  17  and  rearrangements  thereof,  as  a 
basis  for  the  selection  of  the  tract  in  question,  have  diifered,  yet  the 
bases  assigned  in  each  and  all  of  these  lists  were  included  in  the  list 
as  originally  filed.  There  has,  therefore,  been  no  such  change  as 
amounts  to  a  new  selection  of  this  tract  or  an  abandonment  of  the 
original  selection  thereof  on  June  13,  1887. 

It  must  be  apparent  that  the  rejection  of  Johnston's  application  was 
proper,  the  selection  of  record  at  the  time  of  the  tender  thereof  being  a 
valid  selection,  and  it  follows  as  a  consequence  that  he  gained  nothing 
by  appealing  from  such  rejection. 

The  decision  of  your  office  is,  therefore,  reversed,  and  the  selection, 
if  otherwise  regular,  will  be  submitted  for  approval,  to  the  end  that 
the  tract  may  be  patented  on  account  of  the  grant. 
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Wood  v.  Bond. 

Motion  for  review  of  departmental  decision  of  May  6, 1899,  28  L.  D.^ 
369,  denied  by  Secretary  Hitchcock,  January  27, 1900. 


PRACTICE— SERVICE  OF  NOTICE  BY  PUBLICATION. 

Carpenter  v.  Kopecky's  Heirs. 

Rale  14  of  Practice  (ftnles  of  1896)  does  not  require,  in  serrice  of  notice  by  public 
cation,  where  the  suit  is  against  the  heirs  of  the  en  try  man,  and  the  post  address 
of  sach  heirs  is  unknown,  that  a  copy  of  the  notice  shoold  be  sent  to  said  heira 
at  the  last  known  address  of  the  entryman. 

Secretary  Hitchcock  to  the  Covimissioner  of  the  General  Land  OfficCy 
(W.  V.  D.)  January  27, 1900.  (W.  M.  W.) 

March  7, 1896,  John  Kopecky  made  homestead  entry  for  the  NB.  J 
of  Sec.  29,  T.  131,  E.  52,  Fargo,  North  Dakota,  land  district 

January  18, 1898,  Laurence  Carpenter  filed  his  corroborated  affidavit 
of  contest  against  said  entry,  alleging  that  the  entryman — 

died  intestate  in  the  month  of  Jnly  or  August,  1897.  That  he  knew  said  Kopecky 
during  his  lifetime,  and  knows  that  the  said  John  Kopecky  has  no  heirs  living  in 
tiie  United  States,  or  who  are  citizens  of  the  United  States,  or  who  have  declared 
their  intentions  to  become  a  citizen  of  the  United  States;  and  this  the  said  con- 
testant is  ready  to  prove  at  such  time  and  place  as  may  be  named  by  the  register 
and  receiver,  and  asks  for  a  hearing  in  said  case,  and  be  allowed  to  prove  said  alle* 
gations  and  that  said  homestead  entry  No.  21,858  may  be  declared  canceled  and  for- 
feited to  the  United  States,  he,  the  contestant,  paying  the  expenses  of  such  hearings. 

The' contestant  also  filed  an  affidavit  stating:  <^TLat  he  is  well  and 
personally  acquainted  with  John  Kopecky,  deceased,"  who  made  the 
entry  in  question ; 

that  said  John  Kopecky  frequently  conversed  with  affiant  in  regard  to  his  past  his- 
tory and  frequently  told  affiant  that  he  had  no  relatives  whatever  in  the  United 
States;  that  he  was  a  native  of  Bohemia  in  Europe,  and  came  Arom  that  country  to 
the  United  States  about  four  years  ago,  and  that  he  had  a  mother  living  in  Bohemia 
whose  name  and  address  affiant  cannot  recall.  That  affiant  has  made  inquiry  amongst 
the  neighbors  and  friends  of  said  deceased  who  would  be  most  likely  to  be  acquainted 
with  his  past  history,  viz:  Richard  Cooley,  John  Anderson  and  Fred  Smith,  all  of 
Bichland  county.  North  Dakota,  and  all  of  whom  were  intimately  acquainted  with 
said  deceased,  and  persons  who  would  be  most  likely  to  know  of  the  past  history  of 
said  deceased,  and  of  his  relations  or  heirs  if  he  had  any,  but  affiant  was  unable  to 
learn  or  hear  of  any  heirs  or  kin  of  said  deceased  except  said  mother  aforesaid.  That 
by  reason  of  the  foregoing  facts,  personal  service  cannot  be  made  upon  any  one  claim- 
ing to  be  the  heirs  of  said  deceased.  And  affiant  therefore  prays  that  service  be  made 
by  publication  and  xKMting  according  to  the  usual  course  of  process  in  the -Land 
Department. 

Upon  this  showing  the  register  ordered  that  notice  of  the  contest  be 
published  once  a  week  for  foar  consecutive  weeks  in  a  newspaper 
published  in  the  county  in  which  the  tract  involved  is  situated.  Said 
notice  was  published  in  the  newspaper  designated  for  five  consecutive 
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weeks;  a  copy  of  it  was  posted  in  the  local  office  and  remained  posted 
durii)g  the  period  of  publication;  a  copy  of  the  notice  was  posted  on 
the  land  involved;  and  it  appears,  from  an  affidavit  of  counsel  for  con- 
testant, that  on  February  28,  1898,  he  mailed  a  copy  of  the  notice  by 
registered  letter  to  Frantisek  Kopecky,  Okres,  Bohemia,  Europe,  she 
being  the  only  known  heir  of  the  said  John  Kopecky,  and  Okres  being 
her  last  known  address.  The  notice  fixed  the  20th  day  of  April,  1898, 
as  the  time  for  the  hearing,  at  which  time  the  contestant  appeared  and 
upon  his  motion  the  case  was  continued  to  the  28th  day  of  May,  1898, 
and  the  testimony  was  directed  to  be  taken  before  a  notary  public  in 
the  vicinity  of  the  land  on  May  21,  1898,  at  which  time  the  contestant 
appeared  and  submitted  his  evidence.  There  was  no  appearance  by  or 
for  the  heirs  of  the  entryman. 

From  the  evidence  the  local  officers  found  that  the  land  embraced  in 
Kopecky's  entry 

lias  not  been  cultivated  since  the  death  of  the  entryman.  From  the  testimony  sub- 
mitted we  are  of  the  opinion  that  the  entryman  has  no  heirs  residing  in  the  United 
States. 

The  record  was  transmitted  to  your  office,  and  January  7, 1899,  the 
case  was  considered.    It  was  found  that  the  testimony  shows 

that  Kopecky  died  intestate  in  Angnst  or  September,  1897;  that  he  never  had  any 
relativeh  living  in  the  United  States;  that  Ivopecky  was  a  native  of  Bohemia, 
Europe;  that  his  only  relatives  resided  in  Bohemia,  and  he  had  lived  in  the  United 
states  about  four  years  prior  to  his  death;  that  he  had  about  thirty  acres  of  the 
homestead  under  cultivation  at  the  time  of  his  death ;  and  that  there  has  been  no 
cultivation  of  the  land  by  any  person  since  Kopecky  died. 

Your  office  further  held  that  the  service  of  the  notice  of  content  was 
not  complete;  that  such  notice  should  harve  been  sent  "to  the  heirs  of 
John  Kopecky,  deceased,  at  his  last  known  post  office  address."  And 
thereupon  the  decision  of  the  local  officers  was  set  aside  and  the  case 
was  remanded,  with  directions  to  notify  Carpenter  that  he  would  be 
allowed  thirty  days  within  which  to  have  new  contest  notices  issued; 
failing  in  this,  his  contest  was  to  be  dismissed  by  the  local  officers. 

Cari)enter  filed  a  motion  for  review  of  your  office  decision,  and  March 
11,  1899,  it  was  denied,  and  he  appeals. 

The  sole  question  presented  for  determination  is,  whether  it  was 
necessary  that  a  copy  of  the  contest  affidavit  should  have  been  sent  to 
the  heirs  of  the  deceased  entryman  at  his  last  known  post  office  address, 
in  order  to  authorize  the  local  officers  to  decide  the  case. 

It  is  well  settled  that  in  order  to  gain  jurisdiction  of  the  parties  where 
notice  is  served  by  publication,  it  is  necessary  to  follow  the  requirements 
of  the  Rules  of  Practice.     (See  Popp  ??.  Doty,  24  L.  D.,  350.) 

Rules  1 1  and  14  of  the  Rules  of  Practice,  as  they  stood  at  the  time 
this  contest  was  initiated,  provided  as  follows : 

Rule  11.  Notice  may  lie  ^iven  hy  i>ublication  alone  only  when  it  is  shown  by  affi- 
davit of  the  contestant,  and  by  such  other  evidence  as  the  register  and  receiver  may 
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require,  that  due  diligence  has  been  used  and  that  personal  service  can  not  lie  made. 
The  party  will  be  required  to  state  what  etlort  has  been  made  to  get  personal  service. 
Rule  14.  Where  notice  is  given  by  pui)lication,  a  copy  of  the  notice  shall  be  mailed 
by  registered  letter  to  the  last  Known  address  of  each  person  to  be  notified  thirty 
days  before  date  of  bearing,  and  a  like  copy  shall  be  posted  in  the  register's  office 
during  the  period  of  publication,  and  also  in  a  conspicuous  place  on  the  land,  for  at 
least  two  weeks  prior  to  the  day  set  for  hearing. 

(See  Revised  Edition  of  the  Rules  of  Practice,  approved  December 
23,  1896,  pp.  10  aud  11.) 

There  is  no  doubt  but  what  the  showing  made  in  the  affidavit  for  imb- 
licatiou  of  notice  was  sufficient;  the  contest  was  against  the  heirs  of 
the  entryman  and  they  were  the  persons  to  be  notified;  the  address  of 
only  one  of  them  was  known  to  the  contestant,  and  a  copy  of  the  notice 
of  contest  was  mailed  by  registered  letter  to  her  address  thirty  days 
before  the  date  of  hearing,  and  a  like  copy  was  posted  in  the  register's 
office,  also  upon  the  land,  as  required  by  Rule  14,  supra.  Said  rule  did 
not,  in  terms  nor  by  implication,  in  a  case  like  this,  require  that  a  copy 
of  the  notice  of  contest  should  be  sent  to  the  last  known  address  of  the 
deceased  entryman;  it  only  required  notice  to  be  mailed  by  registered 
letter  to  the  last  known  address  of  "  each  person  to  be  notified,"  and  in 
case  the  address  of  some  or  all  of  the  persons  to  be  served  was  unknown, 
then  the  ]3ublication  in  the  newspaper,  posting  in  the  local  office  and 
upon  the  land,  were  all  that  was  necessary  to  complete  and  perfect  the 
service  as  to  all  such  persons. 

It  follows  that  your  office  erred  in  the  decision  appealed  from  in 
requiring  the  contestant  to  have  new  contest  notices  issued,  and  said 
decision  is  accordingly  reversed. 

Rules  11  and  14  of  the  Rules  of  Practice  were  amended  May  20, 1898,^ 
to  take  effect  on  the  first  day  of  July,  1898,  and  be  applied  to  all  cases 
initiated  after  that  date.    See  26  L.  1).,  710. 


ALASKAN  1^AND»-RTGHT  OF  WAY- AC^T  OF  MAY  II,  1  SOS. 

Nome  Transportation  Company. 

The  phrase  **  line  of  mean  high  tide  "  used  in  an  application  for  a  right  of  way  for  a 
tramroad  in  Alaska^  under  section  6,  act  of  May  14,  1808,  must  be  rcgaided  by 
the  Department;  in  its  action  on  such  application,  as  meanin<;  that  part  of  the 
shore  of  the  sea  to  which  the  waves  ordinarily  reach  when  the  tide  is  at  its 
highest. 

An  application  for  a  right  of  way  for  a  tramroad,  under  said  section,  should  not  he 
granted,  if  the  construction  of  said  road  would  operate  to  destroy  or  scriouHly 
impair  the  water  front  privileges  reserved  to  the  public  by  other  provisions  of 
said  act. 

The  right  to  levy  and  collect  freight  and  passenger  charges  by  a  company  operating 
a  tramway,  under  the  terms  of  said  act,  is  subject  to  the  supervision  of  the  Sec- 
retary of  the  Interior. 

Assi8ta7it  Attorney- General  Van  Devanter  to  the  Secretary  of  the  Inte- 
rior^ January  ,10,  1900.  (A.  B.  P.) 

By  your  reference  of  January  12,  1900,  I  am  in  receipt  of  a  commu- 
nication, with  accompanying  papers,  addressed  to  you  by  the  Oommis- 
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sioner  of  the  General  Land  OfBce,  ander  date  of  January  11, 1900,  sub- 
mitting for  departmental  action  the  application  of  the  Nome  Transpor- 
tation Company  for  the  issuance  of  a  permit,  by  instrument  in  writing, 
for  a  right  of  way  over  the  public  domain  of  the  United  States  in  the 
District  of  Alaska,  not  to  exceed  forty  feet  in  width,  and  ground  for 
station  and  other  necessary  purposes,  for  the  construction  of  a  tramway, 
along  the  northern  shore  of  Norton  Sound,  from  a  point  at  or  near 
Safety  Harbor  to  the  east  bank  of  Snake  Biver,  a  distance  of  about 
twenty-two  miles,  and  the  ])rivilege  of  taking  all  necessary  material 
from  the  public  domain  in  said  District  for  the  construction  of  said 
tramway,  together  with  the  right,  subject  to  the  supervision  of  and  at 
rates  to  be  approved  by  the  Secretary  of  the  Interior,  to  levy  and  collect 
toll  or  freight  and  passenger  charges,  on  passengerS|  animals,  freight^ 
or  vehicles  passing  over  said  tramway  for  the  period  of  five  years,  and 
also  for  the  purchase  of  terminal  grounds  at  the  eastern  terminus  of 
the  proposed  tramway,  according  to  the  provisions  of  section  six  of  the 
act  of  May  14, 1898  (30  Stat.,  409),  and  in  accordance  with  the  prelimi- 
nary survey  and  plat  of  the  proposed  route  of  said  tramway  submitted 
with  said  application. 

Your  reference  calls  for  an  opinion  as  to  whether  the  Secretary  of 
the  Interior  has  the  legal  right  to  grant  the  i)ermit  applied  for,  and 
whether,  in  view  of  contemplated  and  probable  legislation  by  the 
present  Congress,  it  is  expedient  to  take  any  action  on  said  application 
at  this  time. 

Section  six  of  the  act  referred  to  provides,  among  other  things,  as 
follows: 

That  the  Secretary  of  the  Interior  is  herehy  authorized  to  issue  a  permit,  by 
instrument  in  writing,  iu  conformity  with  and  subject  to  the  restrictions  herein 
contained,  unto  any  responsible  person,  company,  or  corporation,  for  a  right  of  way 
over  the  public  domain  in  said  District,  not  to  exceed  one  hundred  feet  in  width, 
and  ground  for  station  and  other  necessary  purposes,  not  to  exceed  tive  acres  for 
each  station  for  each  five  miles  of  road,  to  construct  wagon  roads  and  wire  rope, 
aerial,  or  other  tramways,  and  the  privilege  of  taking  all  necessary  material  from 
the  public  domain  in  said  District  for  the  construction  of  said  wagon  roads  or  tram- 
ways, together  with  the  right,  subject  to  supervision  and  at  rates  to  be  approved  by 
said  Secretary,  to  levy  and  collect  toll  or  freight  and  passenger  charges  on  passen- 
gers, animals,  freight,  or  vehicles  passing  over  the  same  for  a  period  not  exceeding 
twenty  years,  and  said  Secretary  is  also  authorized  to  seU  to  the  owner  or  owners  of 
any  such  wagon  road  or  tramway,  upon  the  completion  thereof,  not  to  exceed 
twenty  acres  of  public  land  at  each  terminus  at  one  dollar  and  twenty-five  cents  per 
acre,  such  lands  when  located  at  or  near  tide  water  not  to  extend  more  than  forty 
rods  in  width  along  the  shore  line  and  the  title  thereto  to  be  upon  such  expressed 
conditions  as  in  his  judgment  may  be  necessary  to  protect  the  public  Interest,  and 
all  minerals,  including  coal,  in  such  right  of  way  or  station  grounds  shall  be 
reserved  to  the  United  States:  Provided,  That  such  lands  may  be  located  concur- 
rently with  the  line  of  such  road  or  tramway,  and  the  plat  of  preliminary  survey 
and  tlie  map  of  definite  location  shall  be  filed  as  in  the  case  of  railroads  and  subject 
to  the  same  conditions  and  limitations:  Provided  further,  That  such  rights  of  way 
and  privileges  shall  only  be  enjoyed  by  or  granted  to  citizens  of  the  United  States 
or  companies  or  corporations  organized  under  the  laws  of  a  ^tate  or  Territory;  and 
■uoh  rights  and  privileges  shall  be  held  subject  to  the  right  of  Congress  to  alter,. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  449 

amend,  repeal,  or  grant  equal  rights  to  others  on  contiguous  or  parallel  routes. 
And  no  right  to  constrnct  a  wagon  road  on  which  toll  may  be  collected  shall  be 
granted  unless  it  shall  first  be  made  to  appear  to  the  satisfaction  of  the  Secretary  of 
the  Interior  that  the  public  convenience  requires  the  construction  of  such  proposed 
road,  and  that  the  expense  of  making  the  same  available  and  convenient  for  public 
travel  will  not  be  less  on  an  average  than  five  hundred  dollars  per  mile:  Provided, 
That  if  the  proposed  line  of  road  in  any  case  shall  be  located  over  any  road  or  trail 
in  common  use  for  public  travel,  the  Secretary  of  the  Interior  shall  decline  to  srant 
such  right  of  way  if,  in  his  opinion,  the  interests  of  the  public  would  be  injuriously 
affected  thereby. 

The  preliminary  survey  and  plat  submitted  by  the  applicant  company 
shows  that  the  line  or  route  of  the  proposed  tramway,  throughout  its 
entire  length,  is  located  along  the  northern  shore  of  Norton  Sound 
'^  parallel  to  and  eighty  feet  from  the  line  of  mean  high  tide,"  and  that 
the  right  of  way  for  which  a  permit  is  asked  embraces  twenty  feet  on 
each  side  of  the  line  of  said  survey.  It  would  thus  appear  that  the 
southern  line  of  the  right  of  way,  should  the  permit  be  issued  as  applied 
for,  would  be  situated  at  an  uniform  distance  of  sixty  feet  from  tbe  line 
of  mean  high  tide,  along  the  northern  shore  of  Norton  Sound  for  the  full 
length  of  the  proposed  tramway. 

The  statute  authorizes  the  issuance  of  a  permit  for  a  right  of  way 
only  "over  the  public  domain."  Tide  lands  are  not  a  part  of  the 
'^  public  domain  "  within  the  meaning  of  that  term  as  used  in  the  stat- 
ute (Shively  v  Bowlby,  15 J  U.  S.,  1-58;  In  re  James  W.  Logan,  29  L. 
D.,  395).  The  term  ^^  line  of  mean  high  tide,"  as  used  in  the  applica- 
tion and  accompanying  survey  and  plat,  may  be  of  uncertain  meaning. 
It  is  not  the  term  usually  employed  to  denote  the  inner  boundary  of 
tide  lands.  "  Lands  under  tide  waters,"  or  "below  high  water  mark 
of  tide  waters,"  "  lands  flowed  by  the  tide,"  and  other  expressions  of 
like  imi)ort,  are  usually  employed  in  defining  what  are  tide  lands 
(Shively  v.  Bowlby,  supra).  If  by  the  words,  "  line  of  mean  high  tide," 
is  meant  "high  water  mark,"  or  "that  part  of  the  shore  of  the  sea  to  which 
the  waves  ordinarily  reach  when  the  tide  is  at  its  highest,"  or  the  line 
which  is  marked  "  by  the  periodical  flow  of  the  tide,  excluding  the 
advance  of  waters  above  this  mark  by  winds  and  storms  and  by 
freshets  or  floods,"  or  "the  line  of  ordinary  high  tide  between  the 
springs  and  neaps,"  there  is  no  uncertainty  in  the  description  or  desig- 
nation of  the  lateral  lines  of  the  right  of  way  applied  for.  I  am  of 
opinion  that  the  words  named  were  employed  as  the  equivalent  of 
the  expressions  quoted,  but  to  avoid  possible  uncertainty  in  that 
respect  it  should  be  stated  in  any  permit  granted  for  this  right  of  way 
that  it  is  given  upon  the  theory  such  words  refer  to  that  part  of  the 
shore  of  the  sea  to  which  the  waves  ordinarily  reach  when  the  tide  is 
at  its  highest.  If  such  words  are  otherwise  employed  in  the  applica- 
tion the  proposed  right  of  way  may  or  may  not  embrace  tide  lands, 
depending  upon  the  meaning  intended. 

By  the  tenth  section  of  said  act  of  May  14, 1898,  "  a  roadway  sixty 
feet  in  width  parallel  to  the  shore  line,  as  near  as  may  be  practicable," 
2967— VOL  29 ^29 
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of  the  public  lands  abutting  on  navigable  waters  in  the  District  of 
Alaska  is  '*  reserved  for  the  use  of  the  public  as  a  highway."  The 
term  ^<  shore  line,"  as  used  in  said  section,  has  been  construed  by  the 
Department  to  mean  '<high  water  line"  (27  L.  D.,  248,  26^-4).  In 
order,  therefore,  that  this  reservation  of  a  highway  for  the  benefit  of 
the  public  may  not  be  interfered  with,  it  is  necessary  that  the  right  of 
way  in  question  should  not,  at  any  poiut,  approach  nearer  the  shore 
than  the  distance  of  sixty  feet  from  the  high-water  line  thereof. 

Again,  by  said  act  of  May  14,  1898,  in  providing  for  the  disposition 
of  the  public  lands  in  the  District  of  Alaska  under  the  homestead  laws 
(section  one),  and  for  the  purchase  of  such  lands  by  occupants  thereof 
for  purpose  of  trade,  manufacture,  or  other  productive  industry  (sec- 
tion ten),  Congress  has  specially  provided  that  no  entry  shall  be 
allowed  in  either  case  of  lands  extending  more  than  eighty  rods  along 
the  shore  of  any  navigable  water;  and,  further,  that  there  shall  be 
reserved  to  the  United  States  a  space  of  eighty  rods  in  width  between 
all  claims  entered  or  sold  nnder  said  act,  of  lands  abutting  on  any 
navigable  stream,  inlet,  gulf,  bay,  or  sea-shore.  And  the  Secretary  of 
the  Interior  is  authorized  (section  ten)  to  grant  the  use  of  such 
reserved  lands  abutting  on  the  water  front,  for  landings  and  wharves, 
with  the  provision  that  the  public  shall  have  access  to  and  the  proper 
nse  of  such  landings  and  wharves  at  reasonable  rates  of  toll,  etc. 

The  evident  object  and  purpose  of  these  several  provisions  of  sec- 
tions one  and  ten  of  the  act,  were  and  are  to  hold  the  shore  of  naviga- 
ble waters  in  said  District,  for  the  benefit  of  the  public,  by  reserving  a 
public  highway  along  the  same,  and  by  prohibiting  the  wholesale  dis* 
position  of  the  public  lands  abutting  thereon  to  private  individuals  or 
corporations. 

Looking,  therefore,  to  the  act  as  a  whole,  and  construing  section  six 
thereof  in  the  light  of  the  other  provisions  to  which  reference  has  been 
made,  I  do  pot  think  it  was  intended  by  said  section  to  authorize  the 
granting  of  a  permit  for  the  right  of  way  for  a  tramway  so  closely 
hugging  the  shore  of  navigable  water  for  so  great  a  distance  without 
interruption,  as  does  the  proposed  route  of  the  right  of  way  for  which 
a  permit  is  asked  in  this  case.  While  reasonable  efi'ect  must  be  given 
to  the  terms  of  the  section  in  question,  at  the  same  time  it  must  be 
construed  with  reference  to,  and  as  far  as  practicable  in  harmony  with, 
the  other  provisions  of  the  act,  so  as  not  to  prevent  or  seriously  impair 
the  effectual  operation  of  those  provisions  for  the  purposes  intended. 
The  construction  of  a  tramway  along  the  route  designated  upon  the 
preliminary  survey  and  plat  accompanying  the  application  in  this  case 
would  evidently  tend  to  seriously  impair,  if  not  practically  destroy,  for 
the  full  length  of  the  proposed  tramway,  the  shore  or  water  front  priv- 
ileges and  benefits  reserved  by  the  statute  to  the  public. 

The  terminal  grounds  for  which  application  is  made  by  said  company, 
are  described  by  metes  and  bounds  and  are  represented  by  a  survey  and 
plat  thereof  filed  with  the  application.    By  reference  to  such  survey  and 
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plat  it  will  be  seen  that  the  tract  applied  for,  as  located  and  surveyed, 
is  in  the  form  of  a  rectangular  parallelogram  nine  chains  in  width  and 
twenty  chains  in  length,  situate  at  or  near  the  narrowest  part  of  the 
spit,  or  point  of  land  extending  into  the  sea,  on  the  western  side  of  the 
entrance  to  Safety  Harbor,  and  reaches  entirely  across  said  spit  or 
point,  from  the  'Hine  of  mean  high  tide''  on  the  northern  shore  of  l^or- 
ton  Sound  to  the  "line  of  mean  high  tide"  on  the  shore  of  Safety  Har- 
bor; thus  completely  cutting  off  about  one  hundred  and  twenty-eight 
chains  in  length  of  the  eastern  portion  of  said  spit  or  point,  and  con- 
siderably greater  lengths  of  shore  line  or  water  front,  on  both  the  shores 
of  Norton  Sound  and  Safety  Harbor. 

In  view  of  the  policy  manifested  in  the  statutory  reservations  for  the 
benefit  of  the  public,  as  hereinbefore  referred  to,  it  is  not  believed  that 
the  application  for  the  terminal  grounds  should  be  approved  in  its 
present  shape.  Certainly  not  without  the  express  reservation  of  a 
roadway  sixty  feet  in  width  parallel  to  and  along  either  the  shore  of 
Norton  Sound  or  that  of  Safety  Harbor  for  the  benefit  of  the  public  as  a 
highway. 

The  rates  of  toll  or  freight  and  passenger  charges  proposed  by  the 
company  are  stated  in  its  application.  The  act  expressly  provides 
that  the  right  to  levy  and  collect  toll  or  freight  and  passenger  charges 
shall  be  subject  to  the  supervision  of  and  at  rates  to  be  approved  by 
the  Secretary  of  the  Interior.*  The  matter  rests,  therefore,  in  the  sound 
discretion  of  the  Secretary,  and  there  can  be  no  doubt  that  he  has  the 
power  and  authority  to  make  all  necessary  investigation  as  to  the  rea- 
sonableness of  the  rates  proposed,  through  such  means  as  may  seem 
to  him  requisite  and  proper,  to  enable  him  to  act  intelligently  in  the 
premises.  I  do  not  understand  that  any  expression  of  opinion  by  me 
respecting  the  reasonableness  of  the  proposed  rates  is  called  for,  and 
if  it  were,  I  am  without  that  knowledge  or  information  which  would 
enable  me  to  form  an  opinion  in  the  premises.  Nor  am  I  informed  as 
to  the  character  of  any  contemplated  or  probable  legislation  by  the 
present  Congress  affecting  rights  of  way  in  Alaska,  and  am,  therefore, 
unable  to  express  any  opinion  as  to  the  expediency  of  action  upon  said 
company's  application  in  that  regard  at  this  time. 

Approved,  January  30, 1900: 
B.  A.  Hitchcock, 

Secretary. 


ALASKAN  LANDS— RIGHT  OF  WAY— FOOT  HKIDGE:. 

D.  B.   FiTTEN. 

Section  6,  act  of  May  U,  1898,  authorizes  the  issaance  of  a  permit  for  a  right  of 
way  in  Alaska  only  for  the  construction  of  wagon  roads  and  tramways.  A  foot 
bridge  does  not  come  within  the  ordinary  or  commonly  accepted  meaning  of 
either  a  wagon  road  or  a  tramway. 
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Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  January  30,  1900.  (A.  B.  P.) 

I  am  in  receipt  of  your  report  of  January  12,  1900,  in  response  to 
departmental  reference  of  January  6, 1900,  in  the  matter  of  the  lapplica- 
tion  of  D.  B.  Fitten,  of  Seattle,  Washington,  for  a  permit  to  construct 
a  wire  foot  bridge  over  Snake  River  at  Nome  City,  in  the  District  of 
Alaska. 

Mr.  Fitten  states  that  he  and  his  partner  (not  named)  have  been 
granted  a  franchise  by  the  city  council  of  Nome  City,  for  the  construc- 
tion of  a  wire  foot  bridge  across  Snake  River,  upon  condition  that  the 
approval  of  sucli  franchise  by  the  Secretary  of  the  Interior  be  first 
obtained. 

Dr.  Sheldon  Jackson,  United  States  agent  for  education  in  the  Dis- 
trict of  Alaska,  in  his  report  of  December  22, 1899,  filed  with  the  papers, 
speaks  of  Snake  River  as  follows : 

It  is  a  small  stream  a  few  yards  wide  and  unnavigable  for  any  craft  larger  than 
steam  launches  or  row  boats,  and  only  for  row  boats  a  mile  or  two  from  the  oc^an. 
At  the  mouth  of  the  river  there  is  a  bad  bar  which  clianges  after  every  heavy  storm. 
Occasionally  light  draught  steamers  have  been  able  to  cross  the  bar  and  anchor  in 
the  mouth  of  the  river,  which  is  the  only  sbelt-er  in  the  neighborhood  of  Nome  for 
the  vessels  drawing  less  than  eighteen  inches  or  two  feet  of  water.  Ocean-going 
vessels  vising  Nome  are  compelled  to  anchor  in  Wie  open  roadstead,  there  being  no 
harbor. 

In  your  report  it  is  stated  that  your  oflfice 

knows  of  no  objection  to  the  granting  of  the  permit  desired  by  Mr.  Fitton,  with  the 
restriction  that  the  foot  bridge  shall  be  of  such  heighth  above  the  wat«rs  of  Snake 
river  as  not  to  interfere  with  navigation  by  such  boats  as  may  be  enabled  to  ent«r 
the  river,  and,  further,  that  no  rights  of  miners  or  others  claiming  lauds  along  the 
river  banks  are  infringed  upon. 

You  thereupon  recommend, 

That  the  desired  permit  be  granted,  if  the  granting  thereof  is  deemed  to  be  within 
the  province  of  the  Department,  and  that  the  same  be  made  revocable  whenever 
deemed  necessary  or  proper  by  the  Secretary  of  the  Interior,  the  bridge  to  be  removed 
at  the  expense  of  the  owners  in  case  of  such  revocation. 

The  only  law  of  which  the  Department  is  aware,  authorizing  the 
Secretary  of  the  Interior  to  grant  permits  to  individuals  or  corporations 
for  the  operation  of  public  highways  or  business  enterprises  in  the 
District  of  Alaska,  is  that  found  in  section  six  of  the  act  of  May  14, 
1898  (30  Stat.,  409),  which,  among  other  things,  provides: 

That  the  Secretary  of  the  Interior  is  hereby  authorized  to  issue  a  permit,  by  instru- 
ment in  writing,  in  conformity  with  and  subject  to  the  restrictions  herein  con> 
tained,  unto  any  responsible  person,  company,  or  corporation,  for  a  right  of  way  over 
the  public  domain  in  said  District,  not  to  exceed  one  hundred  feet  in  width,  and 
ground  for  station  and*  other  necessary  purposes,  not  to  exceed  five  acres  for  each 
station  for  each  five  miles  of  road,  to  construct  wagon  roads  and  wire  rope,  aerial, 
or  other  tramw.iys,  and  the  privilege  of  taking  all  necessary  material  from  the  public 
domain  in  said  District  for  the  construction  of  said  wagon  roads  or  tramways. 
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together  with  the  right,  subject  to  supervision  and  at  rates  to  be  approved  by  said 
Secretary,  to  levy  and  collect  toll  or  freight  and  passenger  charges  on  passengers, 
animals,  freight,  or  vehicles  passing  over  the  same  for  a  period  not  exceeding  twenty 
years. 

This  Statute  anthorizes  the  issuance  of  a  permit  for  a  right  of  way, 
only  for  the  coustruction  of  wagon  roads  and  tramways  in  said  Dis- 
trict. A  foot  bridge  does  not  come  within  the  ordinary  or  commonly 
accepted  meaning  of  either  a  wagon  road  or  a  tramway.  It  is  to  be 
observed  also,  that  the  permit  authorized  by  the  statute  can  embrace  a 
right  of  way  only  over  the  "public  domain''  in  said  District,  If  Snake 
river  is  a  navigable  stream,  which  would  seem  to  be  the  case  from  the 
report  of  the  argent  for  education  hereinbefore  referred  to,  its  bed  can 
not  be  considered  as  a  part  of  the  "public  domain''  within  the  meaning 
of  that  term  as  used  in  the  statute. 

The  Department  is,  therefore,  of  the  opinion  that  no  authority  exists 
for  the  Secretary  of  the  Interior  to  grant  a  permit  of  the  character  of 
the  one  applied  for.  You  will  accordingly  notify  Mr.  Fitten,  furnishing 
him  with  a  copy  of  this  communication. 


desert  land  entry— unsukveyed  laxd-assignment. 

Simeon  8.  Hobson. 

In  the  case  of  a  desert  entry  of  nnsurveyed  land,  where  the  entryman  prior  to  sur- 
vey, flubuiits  final  proof,  and  then  sells  the  laud,  such  sale  mast  be  regarded  as 
an  assignment  of  the  entry,  proof  of  which  should  be  famished  as  required  in 
other  cases  of  assignment. 

Secretary  Hiichcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  January  30, 1900.  (A.  S.  T.) 

On  December  2,  1890,  James  B.  Fetzer  made  desert  land  entry  No. 
15,  for  the  SW.  J  of  the  NE.  J  of  Sec.  27,  T.  15  K.,  K.  13,  B.,  Lewiston, 
Montana,  land  district. 

Final  proof  was  regularly  made  on  said  entry  by  said  Fetzer  on  June 
21, 1892. 

On  October  2,  1898,  Fetzer  notified  your  office  that  he  desired  to 
reh'nquish  said  entry,  having,  as  he  alleged,  found  that  the  land  ^'  will 
not  conform  to  the  survey  in  that  it  is  entirely  above,  and  contains  a 
large  spring  which  was  supposed  to  be  above  the  claim." 

On  October  13,  1898,  said  entry  was  canceled  and  on  October  19, 
1898,  Simeon  8.  Hobson  filed  his  application  for  the  reinstatement  of 
said  entry,  supported  by  his  affidavit  wherein  he  alleges  that  he  has 
been  well  acquainted  with  said  land  for  the  last  fifteen  years;  that  it 
is  to  all  intents  and  purposes  dry,  arid  land  within  the  meaning  of  the 
desert  land  laws  of  the  United  States;  that  said  Fetzer  made  final 
proof  on  said  entry  on  June  21, 1892,  and  on  October  22, 1892,  sold  and 
conveyed  said  land  to  him  (said  Hobson)  for  a  valuable  consideration, 
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by  his  duly  executed  instrument  in  writing,  a  duly  certified  copy  of 
which  is  filed  as  an  exhibit  to  said  affidavit;  that  said  Fetzer  has  no 
interest  in  said  land  and  has  had  no  such  interest  since  said  22d  day 
of  October,  1892;  that  said  Fetzer  is  now  an  inmate  of  the  Montana 
State  penitentiary,  serving  a  sentence  of  perjury  and  for  frauds  against 
the  bounty  laws  of  the  State  of  Montana,  and  is  one  of  the  most  dan- 
gerous men  in  the  State;  wherefore  said  Hobson  asks  that  said  relin- 
quishment be  rejected,  said  entry  reinstated,  and  that  he  be  substituted 
as  the  real  party  in  interest. 

With  said  application  Hobson  files  a  copy  of  said  conveyance  duly 
certified  by  a  notary  public  of  Fergus  county,  Montana,  showing  that 
Fetzer  conveyed  the  land  to  Hobson  for  the  consideration  of  $425,  paid 
in  hand. 

In  transmitting  said  application  to  your  office  the  local  officers 
reported  that  the  allegations  in  said  affidavit  relative  to  the  character 
of  Fetzer  were  known  to  them  to  be  true,  he  being  one  of  the  worst 
characters  Montana  has  ever  had  to  deal  with,  and  that  Hobson  bad 
refused  to  sign  a  petition  for  Fetzer's  pardon  and  that  this  relinquish- 
ment was  an  attempt  on  his  part  to  "get  even." 

On  November  25, 1898,  your  office  rendered  a  decision  to  the  effect 
that  the  transaction  between  Fetzer  and  Hobson  was  in  the  nature  of 
an  assignment  of  the  entry  by  Fetzer  to  Hobson,  Fetzer  not  having 
title  to  the  land,  and,  therefore,  not  being  in  a  condition  to  convey  the 
same,  and  you  directed  that  the  local  office  require  Hobson  to  furnish 
an  affidavit  of  assignment  (form  4-074a),  as  prescribed  by  circular  of 
October  30, 1895,  and  sixty  days  were  allowed  in  which  to  comply  with 
that  requirement.  Hobson  appealed  from  said  decision  to  this  Depart 
ment,  where,  on  December  16, 1899,  a  decision  was  rendered  affirming 
said  decision  of  your  office.  The  case  has  now  been  recalled  for  fiirther 
consideration  by  this  Department. 

It  has  been  repeatedly  held  by  this  Department  that  a  relinquish- 
ment executed  by  an  entryman  who  after  final  proof  has  assigned  his 
interest  in  the  land  to  another,  will  not  be  accepted  to  the  prejudice  of 
the  rights  of  the  assignee  or  transferee  (Falconer  r.  Hunt  et  aL,  6  L.  D., 
512;  Daniel  R.  Mcintosh,  8  L.  D.,  041;  Geo.  T.  Jones,  9  L.  D.,  97; 
Patrick  H.  McDonald,  13  L.  I).,  37;  Paul  v.  Wiseman,  21  L.  D.,  12). 

But  before  a  relinquishment  of  a  desert-land  entry  can  be  so  treated 
because  of  a  previous  assignment  by  the  entryman,  proof  of  the  assign- 
ment must  be  made  as  required  by  law  and  the  regulations  of  the 
Department. 

It  is  insisted  that  your  office  erred  in  holding  that  the  transaction 
between  Fetzer  and  Hobson  was  in  the  nature  of  an  assignment  of  the 
entry  by  Fetzer  to  Hobson,  and  the  fact  is  cited  in  support  of  this 
contention,  that  Fetzer  had  made  his  final  proof  before  executing  the 
deed  to  Hobson.  The  transaction,  if  it  had  any  legal  effect,  was  either 
an  assignment  of  the  entry  or  a  conveyance  of  the  land;  if  the  former, 
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then  it  mast  be  regularly  proven  in  the  prescribed  manner;  if  the  latter, 
it  is  sufficiently  proven  by  the  deed. 

If  the  entryman  had  done  all  required  by  the  law  to  be  done  by  him 
before  the  issuance  of  patent,  then  the  transaction  would  be  held  to  have 
been  a  sale  of  the  land  and  proof  of  an  assignment  would  not  be  required, 
but  the  case  does  not  appear  to  be  in  that  attitude;  at  least  one  very 
Important  thing  remains  to  be  done  by  the  entryman  or  his  assignee, 
viz.,  to  pay  for  the  land  and  until  this  is  done  no  patent  can  issue  nor 
can  the  land  be  sold. 

An  investigation  discloses  the  fact  that  this  land  is  still  unsurveyed, 

and  therefore  nothing  further  can  be  done  toward  completing  the  entry 

till  the  land  is  surveyed. 
By  General  Land  Office  circular  issued  April  20,1891,  addressed  to 

registers  and  receivers  of  United  States  land  offices  (12  L.  D.,  376), 

the  following  instructions  were  given: 

When  filial  proof  has  been  submitted  on  an  entry  upon  iinsnrveyed  land,  if  no 
objections  exi^t  in  your  office,  you  will  approve  the  same  and  forward  it  to  this 
office  without  collecting  the  purchase  money,  and  without  issuing  the  final  papers. 

When  the  land  shall  have  been  surveyed,  yoa  will  require  the  party  to  make 
proof  in  the  form  of  an  affidavit,  corroborated,  showing  the  legal  subdivisions  of  his 
claim. 

When  this  has  been  done,  you  wiU  correct  yonr  records  to  make  them  describe 
*  the  land  by  legal  subdivisions,  and,  if  the  proof  submitted  to  this  office  has  been 
found  satisfactory,  and  if  no  objection  exists  in  yonr  office,  you  will  issue  final 
papers  upon  payment  of  the  amounts  due. 

These  instructions  were  evidently  being  followed  in  this  case,  the 
land  being  unsurveyed  when  the  final  proof  was  made,  said  proof  was 
forwarded  to  your  office,  and  nothing  further  can  be  done  toward  com- 
pleting the  entry  til]  it  is  surveyed,  when,  if  the  proof  is  found  satis- 
factory, and  payment  is  made  as  required  by  law,  a  patent  may  issue 
for  the  land. 

The  entry,  therefore,  not  being  completed  at  the  time  of  the  trans- 
action between  Fetzer  and  Hobson,  said  transaction  was,  at  most,  only 
an  assignment  of  the  entry,  and  being  such  must  be  proven  as  required 
by  law. 

Your  said  decision  is  therefore  affirmed,  and  sixty  days  will  be 
allowed  Hobson  from  notice  of  this  decision  within  which  to  comply 
with  the  requirements  of  your  said  decision,  in  default  of  which  com- 
pliance said  entry  will  remain  canceled. 

Said  departmental  decision  of  December  16, 1899,  is  hereby  recalled 
.  and  this  decision  is  substituted  in  lieu  thereof. 
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MINrNG  CLAIM-UNCOMP^VHGRE  UTE  LANDS. 

High  Meeks. 

Lands  containing  gilsonite,  asphaltnm,  elaterite,  and  like  enbatances,  situated  in 
the  Uucompahgre  Ute  reseryation,  have  been,  since  the  date  of  the  executive 
order  creating  said  reservation,  and  still  are,  excepted  from  the  operation  of  the 
mining  laws. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  February  5, 1900.  (0.  J.  W.) 

September  15,  1898,  High  Meeks  applied  to  the  United  States 
surveyor-general  at  Salt  Lake  City,  Utah,  for  an  official  survey  of  a 
miniug  claim  known  as  the  Dixie  mine,  situate  in  Uinta  county,  Utah, 
and  admitted  to  be  within  the  exterior  limits  of  the  Uucompahgre 
Indian  reservation,  and  to  embrace  a  vein  of  gilsonite  and  asphaltura. 

This  application  was  rejected  by  the  surveyor-general  of  Utah,  and 
Meeks  appealed  to  your  office,  where,  November  17, 1898,  .the  matter 
was  considered  and  the  appeal  dismissed. 

From  the  action  taken  by  your  office  Meeks  has  appealed  to  the 
Department. 

By  the  act  of  June  15,  1880  (21  Stat.,  199-205),  provision  was  made 
for  the  ratification  of  the  agreement  submitted  by  the  chiefs  and  head-  < 
men  of  the  confederated  bauds  of  Ute  ludiaus,  authoriziug  the  sale  to 
the  United  States  of  their  reservation  in  the  State  of  Colorado,  aud 
stipulating  for  the  removal  of  said  bands  of  Indians,  among  whom  was 
the  band  known  as  the  Uucompahgre  Utes,  to  certain  other  lands  to 
be  set  apart  for  them  as  prescribed  in  said  agreement.  Provision  was 
also  made  for  the  survey  and  allotment,  in  severalty,  to  said  Indians 
of  the  lands  to  which  they  agreed  to  remove,  and  for  their  protection 
until  such  allotments  were  made. 

The  land  in  dispute  is  a  part  of  the  reservation  established  in  pur- 
suance of  said  act  for  the  Uucompahgre  Utes,  in  the  Territory  (now 
State)  of  Utah,  by  the  following  executive  order: 

ExKCDTiVK  Mansion,  January  5,  18SB. 

It  is  herehy  ordered  that  thefollowing  tract  of  country  in  the  Territory  of  Utah  be, 
and  the  same  is  hereby  withheld  from  sale  and  set  apart  as  a  reservation  for  the 
Uucompahgre  Utes,  viz. :  Beginning  at  the  southeast  corner  of  township  6  south, 
range  25  east,  Salt  Lake  meridian,  thence  west  to  the  southwest  corner  of  Township 
6  south,  range  24  east;  thence  north  along  the  range  line  to  the  northwest  comer  of 
said  township  6  south,  range  24  east;  thence  west  along  the  first  standard  parallel 
south  of  the  Salt  Lake  base  line  to  a  point  where  said  standard  parallel  will,  when 
extended,  intersect  the  eastern  boundary  of  the  Uintah  Indian  reservation,  as  estab- 
lished by  C.  L.  Dubois,  U.  S.  deputy  surveyor,  under  his  contract,  dated  August  30, 
1875;  thence  along  said  boundary  southeasterly  to  the  Green  river;  thence  down 
the  west  bank  of  Green  river  to  the  point  where  the  southern  boundary  of  said 
Uintah  reservation,  as  surveyed  by  Dubois,  intersect  said  river;  thence  north- 
westerly within  the  southern  boundary  of  said  reservation  to  the  point  where  the 
line  between  ranges  16  and  17  east  of  the  Salt  Lake  meridian  will,  when  surveyed, 

^tersect  said  southern  boundary;  thence  sonth  between  said  ranges  16  and  17  east, 
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Sail  Lake  meridian,  to  the  third  standard  parallel  south ;  thence  east  along  the  said 
third  standard  parallel  to  the  eastern  boundary  of  Utah  Territory ;  thence  north  along 
said  boundary  to  a  poiut  due  east  of  the  place  of  beginning;  thence  due  west  to 
the  place  of  beginning. 

(Signed)  Chester  A.  Arthtr. 

Allotments  to  the  Uncompabgre  Indiajis  located  on  the  reservation 
in  Utah,  not  having  been  completed  nnder  said  act  of  June  15, 1880, 
Congress  made  further  provision  as  to  them,  first,  iu  the  act  of  August 
15, 1894  (28  Stat,  286,  337),  and  later,  in  the  act  of  June  7, 1897  (30 
Stat,  62,  87). 

The  surveyor-general  in  reporting  to  your  office  the  reasons  for  declin- 
ing to  issue  an  order  for  the  survey  of  Meeks's  claim  states  that: 

The  decision  of  this  office  was  based  upon  the  fact  that  inasmuch  as  the  claim  in 
question  was  located  upon  land  set  aside  by  the  government  for  reservation,  said 
land  was  not  at  the  time  of  location  subject  to  the  public  land  laws  and  said  loca- 
tion was  therefore  invalid,  and  the  relocation  although  made  after  said  reservation 
was  thrown  open  was  npon  land  expressly  reserved  by  said  act  of  1897  as  it  was  valu- 
able for  ''gilsonite,  etc./'  consequently  the  relocation  was  also  invalid.  Said  loca- 
tion and  relocation  being  invalid  could  not  be  the  basis  for  an  order  of  survey  from 
this  office. 

Your  office,  in  the  decision  appealed  from,  affirmed  the  action  of  the 
surveyor-general. 

Meeks  denies  the  soundness  of  the  propositions  stated  and  insists 
that  thfe  executive  order  creating  the  Uncompabgre  reservation  is  ille- 
gal, in  so  far  as  it  includes  mineral  lands  within  its  limits,  and  that  the 
act  of  June  7, 1897,  in  so  far  as  it  undertakes  to  reserve  lands  contain- 
ing asphaltum,  gilsonite,  or  like  substances,  does  not  repe<al  the  act  of 
August  15,  1894,  which,  it  is  contended,  authorized  the  opening  of  the 
lands  in  said  reservation  to  disposition  under  tbe  homestead  and  min- 
eral Jaws. 

He  also  alleges  that  be  is  a  qualified  citizen  of  tbe  United  States, 
and  that,  August  20,  1888,  be  discovered  and  duly  located  a  mineral 
vein  or  deposit,  bearing  albertite  and  gilsonite,  and  called  tbe  same  ^^  Tbe 
Dixie  Mine;"  that  after  properly  marking  tbe  boundaries,  be  recorded 
his  notice  of  location  and  commenced  work  on  tbe  claim,  and  expended 
in  its  development  over  five  hundred  dollars;  that  be  was  prevented 
from  tbe  further  prosecution  of  development  work  by  notice  that  tbe 
claim  was  within  the  boundaries  of  tbe  Uncompabgre  Indian  reserva- 
tion, wbicb  fact  be  learned  after  the  discovery  and  location  aforesaid; 
that  after  tbe  passage  of  tbe  acts  of  Congress  of  August  15, 1894,  and 
June  7,  1897,  to  wit,  April  2, 1898,  be  again  located  tbe  same  ground, 
stating  iu  bis  location  notice  that  be  reserved  all  rights  acquired  by 
virtue  of  his  original  discovery  and  location. 

The  purpose  of  tbe  act  of  August  15, 1894,  svpra,  was  to  provide  for 
carrying  to  completion  tbe  treaty  obligations  of  tbe  United  States  with 
the  confederated  bands  of  Ute  Indians  in  Colorado,  in  pursuance  of  tbe 
act  of  June  15, 1880. 
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Section  20  of  said  act  of  August  15, 1894,  provides  for  the  appoint- 
ment of  three  commissioners  to  allot  agricultural  lands  in  severalty  to 
said  XJncompahgre  Ute  Indians  within  their  said  reservation,  and  to 
report  to  the  Secretary  of  the  Interior  what  portions  of  said  reservation 
are  unsuited,  or  will  not  be  required  for  allotments,  which  portions  so 
reported  were  by  proclamation  to  be  restored  to  the  public  domain. 

Section  21  of  said  act  provides,  inter  alia: 

That  the  remaiuder  of  the  lauds  on  said  reservation  shall  upon  the  approval  of  the 
allotments  by  the  Secretary  of  the  Interior  be  immediately  open  to  entry  tinder  the 
homestead  and  mineral  laws  of  the  United  States:  Provided,  That  no  person  shall 
be  entitled  to  locate  more  than  two  claims,  neither  to  exceed  ten  acres^  ou  an  viands 
containing  asphaltum,  gilsonite  or  like  substances. 

It  is  to  be  observed  that  said  act  recognizes  not  only  the  existence  of 
the  Uncompahgre  reservation,  but  leaves  it  intact  until  the  purpose  for 
which  it  was  made  has  been  accomplished,  to  wit,  until  the  Uncom- 
pahgre Ute  Indians  have  been  provided  with  allotted  homes  and  the 
allotments  have  been  approved  by  the  Secretary  of  the  Interior. 

After  the  happening  of  this  contingency,  the  remainder  of  the  lands 
were  to  be  opened  to  entry  under  the  homestead  and  mineral  laws, 
which  was  equivalent  to  saying  that  until  such  contingency  did  happen, 
neither  the  homestead  nor  mineral  laws  of  the  United  States  should 
be  operative  within  the  boundaries  of  said  reservation.  The  contem- 
plated contingency  had  not  happened  up  to  June  7, 181)7,  and  the  reser- 
vation remained  intact,  with  the  homestead  and  mineral  laws  inoperative 
therein,  so  that  up  to  that  time  no  mineral  right  to  land  inside  said 
reservation  could  have  accrued  under  the  act  of  August  15,  1894,  for 
that  act  had  not  yet  gone  into  effect  as  to  mineral  lands. 

The  act  of  June  7,  1897,  again  recognized  the  validity  of  the  afore- 
said reservation,  and  the  fact  that  contemplated  allotments  had  not  up 
to  that  time  been  completed,  but  fixed  upQii  a  day  upon  which  said 
reservation  should  cease,  as  will  appeja^r  from  the  following  provisions: 

The  Secretary  of  the  Interior  is  hereby  directed  to  allot  agricultural  lauds  in 
severalty  to  the  Uncompahgre  Ute  Indians^  now  located  upon  or  belonging  to  the 
Uncompahgre  Indian  reservation^  in  the  State  of  Utah,  said  allotments  to  be  upon 
the  Uncompahgre  and  Uintah  reservations  or  elsewhere  in  said  State.  And  all  the 
lands  of  said  Uncompahgre  reservation  not  theretofore  allotted  in  severalty  to  said 
Uncompahgre  Utes  shall,  on  the  first  day  of  April,  eighteen  hundred  and  ninety- 
eight,  be  open  for  location  and  entry  under  all  the  land  laws  of  the  United  States; 
excepting,  however,  therefrom  all  lands  containing  gilsonite,  asphalt,  elaterite,  or 
other  like  substances.  And  the  title  to  all  of  the  said  lands  containing  gilsonite, 
asphaltum,  elaterite,  or  other  like  substances,  is  reserved  to  the  United  States. 

Looking  to  the  previous  legislation  relating  to  said  reservation,  and 
construing  the  same  together  with  the  reserving  clause  of  the  act  of 
June  7,  1897,  it  is  manifest  that  lands  containing  gilsonite,  asphaltuiDf 
elaterite,  or  other  like  substances,  situate  in  said  Uncompahgre  Ute 
Indian  reservation,  have  been  since  the  date  of  the  executive  order 
creating  the  same,  and  still  are,  excepted  from  the  operation  of  tbe 
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mineral  laws.  It  is  alleged  that  said  reserving  clause  of  the  act  of  1897 
is  inconsistent  ^yith  certain  provisions  of  the  act  of  1894. 

The  discussion  as  to  whether  or  not  the  act  of  1897  repealed  the  act 
of  1894  is  deemed  immaterial,  and  does  not  aid  in  ascertaining  the  mean- 
ing and  purpose  of  the  reservation  in  question.  No  formal  repeal  of 
the  act  of  1894  was  necessary  to  enable  Congress  to  reserve  lands  con- 
taining gilsonite,  asphaltum,  elaterite,  or  other  like  substances,  because 
said  act  had  never  become  operative  upon  these  excepted  lands. 

The  two  acts  are  in  pari  materia^  so  far  as  they  relate  to  a  ftiture 
disposition  of  the  lands  containing  gilsonite,  asphaltum,  elaterite,  or 
other  like  substances,  and  in  determining  what  disposition  Congress 
intended  to  be  made  of  this  class  of  lands,  the  two  acts  are  to  be  con- 
strued together,  under  which  rule  the  latest  expression  on  the  subject 
would  be  controlling. 

The  latest  legislative  declaration  on  the  subject  closes  thus : 

And  the  title  to  all  of  said  Jaud8  containiQf;^  gilsonite,  asplialtnniy  elaterite,  or 
other  like  substancen,  is  reserved  to  the  United  Statues. 

This  language  is  so  clear,  direct,  and  unambiguous,  as  to  require  no 
legal  skill  to  interpret  it.  Congress  had  the  power  to  reserve  this  class 
of  lands  from  sale,  and  it  is  clear  that  it  did  so  reserve  them. 

Counsel  for  Meeks  lays  great  stress  in  his  argument  upon  the  fact 
that,  under  the  treaty  stipulations  of  1880,  said  Indians  were  only 
entitled  to  allotments  in  severalty  in  agricultural  lands  within  their 
reservation  in  the  Territory  of  Utah,  and  deduces  therefrom  the  con- 
clusion that  the  President  had  no  power  to  include  lands  in  the  reser- 
vation which  could  not  be  allotted  to  them,  and  therefore  the  executive 
order  creating  said  reservation,  so  far  as  it  embraced  mineral  lands, 
was  void.  It  remains,  therefore,  to  inquire  into  the  validity  of  said 
order. 

The  contention  that  the  President  had  no  authority  to  make  the 
reservation  in  question  is  believed  to  be  without  support  and  contrary 
to  the  practice  which  has  obtained  ever  since  the  estab1i^«hment  of  the 
land  department.  It  cannot  be  questioue<l  that  the  purpose  for  which 
the  reservation  was  created  was  a  public  one.  The  power  of  the  Pres- 
ident to  reserve  public  lands  for  a  public  purpose  is  recognized  by  the 
supreme  court  in  the  case  of  Wolcott  v,  Des  Moines  Company 
(6  Wall.,  681,  ^S^)^  and  again  in  the  case  of  Grisar  v,  McDowell 
(6  Wall.,  363,  381).  In  the  latter  case  the  supreme  court,  in  reference 
to  the  power  of  the  President  to  reserve  public  land  from  sale  for 
public  purposes  by  executive  order,  said: 

From  an  early  period  in  the  history  of  the  government  it  has  heen  the  practice  of 
the  President  to  order,  from  time  to  time,  as  the  exigencies  of  the  public  service 
required,  parcels  of  land  belonging  to  the  United  States  to  be  reserved  from  sale 
and  set  apart  for  public  uses. 

This  power  is  so  generally  recognized  that  the  citation  of  further 
authorities  is  deemed  unnecessary  to  support  the  conclusion  herein 
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reached,  that  the  President  had  the  power  to  make  the  order  of  Janu- 
ary 5, 1882,  creating  the  Uncompahgre  Indian  reservation,  including 
the  land  in  dispute.  That  the  land  was  so  inclnded  is  admitted,  and 
this  was  its  status  when  Meeks  claims  to  have  made  his  first  discovery 
and  location  in  1888.  The  status  quo  continued  until  the  act  of  June  7, 
1897,  by  virtue  of  which  this  land  is  still  in  reservation.  It  follows 
that  there  has  been  no  time  at  which,  since  the  date  of  said  order, 
Meeks  could  acquire  any  right  to  the  land  by  discovery,  location,  or 
otherwise,  and  it  is  accordingly  held* that  he  has  acquired  none. 

This  being  true,  it  is  needless  to  consider  further  the  specifications 
of  error  set  forth  in  the  appeal. 

The  application  for  a  patent  survey  of  the  claim  was  properly  denied, 
and  your  office  decision  is  accordingly  affirmed. 


MINING  CLAIM-PROTEST-ADVERSE  CLAIM. 

Kinney  v.  Von  Bokern  et  al. 

A  protest  filed  as  the  basis  of  adverse  proceedings  is  sufficient,  if  it  clearly  and 
definitely  notifies  the  mineral  applicant  of  the  nature,  boundaries,  and  extent  of 
the  alleged  adverse  right. 

Secretary  Hitchcock  to  the  Commissioner  of  the  Getieral  Land  Office^ 
(W.  V.  D.)  Febmary  3,  1900.  (O.  J.  W.) 

March  18,  1898,  William  Von  Bokern  and  John  J.  McKinery  filed 
application  for  patent  No.  424,  for  the  Lulu  B.  lode  mining  claim,  sur- 
vey No.  12,426,  Ward  mining  district,  Denver,  Colorado.  Notice  of 
said  application  was  duly  published  for  sixty  days,  commencing  March 
25, 1898. 

During  the  period  of  publication,  Charles  Kinney,  for  himself  and 
co-claimants,  filed  an  adverse  claim  for  a  part  of  the  ground  embraced 
in  said  application. 

June  15,  1898,  the  mineral  applicants  moved  to  dismiss  said  adverse 
claim,  alleging  the  same  to  be  defective  for  the  reason,  among  others, 
that  the  survey  and  plat  thereof  were  not  made  by  a  United  States 
deputy  mineral  surveyor. 

July  18,  1898,  the  adverse  claimants  filed  a  properly  authenticated 
certificate,  showing  that  they  had  duly  commenced  suit  on  said  adverse 
claim,  June  18, 1898,  in  the  district  court  of  Boulder  county,  Colorado. 

September  2, 1898,  the  local  officers  declined  to  sustain  the  motion  to 
dismiss  the  adverse  claim,  upon  the  ground  that  the  institution  of  suit 
upon  said  adverse  claim  in  the  district  court,  within  the  prescribed 
time,  estopped  them  from  taking  further  action  pending  the  proceed- 
ings in  said  court. 

The  mineral  applicants  appealed  from  said  action,  and,  December 
13, 1898,  your  office  affirmed  the  same.  Appellants  moved  for  review, 
but  the  motion  was  denied,  June  3, 1899. 
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The  mineral  applicants  have  appealed  to  the  Department.  They 
adhere  to  their  original  contention  that  the  plat  submitted  by  the 
adverse  claimants  is  fatally  defective,  becaaSe  the  survey  was  not 
made  by  a  United  States  deputy  mineral  surveyor. 

The  appeal  presents  no  question  of  law  which  has  not  been  in  sub- 
stance passed  upon  by  the  department  in  former  cases. 

In  the  case  of  McFadden  et  al.  v.  Mountain  View  Mining  and  Milling 
Co.  (27  L.  D.,358),  on  review,  most  of  the  material  questions  presented 
by  the  appeal  now  under  consideration  were  passed  upon"^adversely  to 
the  contentions  of  the  present  appellants. 

In  that  case  the  department,  following  the  rule  laid  down  in  the  case 
of  Anchor  et  al.  v,  Howe  et  al,  (50  Fed.  Rep.,  366),  held,  in  substance, 
that  the  departmental  regulation  requiring  that  the  plat  showing  the 
boundaries  of  the  conflicting  premises  ^^  must  be  made  from  an  actual 
survey  by  a  deputy  United  States  surveyor,"  is  not  an  indispensable 
requirement,  if  the  protest  filed  as  the  basis  of  the  adverse  proceedings 
clearly  and  definitely  notifies  the  mineral  applicant  of  the  nature, 
boundaries  and  extent  of  the  alleged  adverse  right,  as  required  by  sec- 
tion 2326  of  the  Eevised  Statutes. 

The  cases  cited  are  conclusive,  not  only  as  to  the  insufficiency  of  the 
objection  made  to  the  survey  under  consideration,  which  appears  to 
have  been  made  by  a  professional  surveyor  (although  not  a  United 
States  deputy  surveyor),  but  as  to  the  insufficiency  of  the  other  objec- 
tions set  up  in  the  appeal. 

Since  the  decision  in  the  case  of  McFadden  et  al.  v.  Mountain  View 
Mining  and  Milling  Co.,  supra^  the  departmental  rules  and  regulations 
on  the  subject  have  been  changed  to  correspond  therewith  (28  L.  D., 
579, 608). 

The  protest  and  accompanying  papers  filed  therewith  show  clearly 
the  nature,  boundaries  and  extent  of  the  adverse  claim,  and  substan- 
tially comply  with  the  requirements  of  the  law. 

Your  office  decision  is  accordingly  affirmed. 


>n^aNG  CLAIM— LACHES  IN    PTIOSECUTIOX  OF  CLAIM. 

Eeins  v.  Montana  Copper  Co.  et  al. 

Delay  in  perfecting  a  right  to  a  mineral  patent  under  a  judgment  obtained  in  oppo- 
Bition  to  the  application  of  another^  as  well  as  delay  in  perfecting  such  right 
nnder  one's  own  application,  may  amonnt  to  laches  such  as  will  entail  a  loss  of 
the  right  acquired  by  the  prior  proceedings. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  February  5,  1900.  (E.  B.,  Jr.) 

It  apx>ears  from  the  record  in  this  case  that  on  May  24, 1879,  Charles 
T.  Meader  located  the  WJ  of  the  NEJ  of  the  SWJ  of  Sec.  8  T.  3  F.,  E. 
7  W.,  Helena^  Montana,  land  district,  as  a  placer  claim,  and  that  on  May 
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26, 1879,  George  F.  Marsh  likewise  located  the  W^  of  the  SEJ  of  the 
SWJ  of  said  section.  On  November  19, 1880,  the  Montana  Copper 
Company,  having  in  tire  meantime  succeeded  to  the  ownership  of  the 
two  claims,  filed  its  application  for  patent  thereto  and  gave  notice 
thereof  by  posting  and  publication,  commencing  I^ovember  23,  1880. 
No  adverse  claim  was  filed  during  the  period  of  publication. 

March  9,  1881,  Henry  C.  Dahl  located  the  Betsey  Dahl  lode  mining 
claim,  which  crossed  the  northern  part  of  the  placer  claim  located  by 
Marsh,  the  area  in  conflict  being  7.87  acres,  and  on  March  16,  1882, 
filed  an  application  for  patent  to  the  lode  claim,  including  the  said  area 
in  confiict.  May  24,  1882,  during  the  period  of  publication  of  notice  of 
Dahl's  application,  the  placer  applicants  filed  an  adverse  claim  against 
the  same  and  commenced  suit  in  support  thereof  in  the  proper  local 
court.  Judgment  therein  was  rendered  April  10, 1884,  in  favor  of  the 
plaintiff,  the  said  company,  and  the  same  was  affirmed,  on  successive 
appeals,  by  the  supreme  court  of  Montana,  January  9, 1886,  (6  Montana, 
131),  and  by  the  supreme  court  of  the  United  States,  November  25, 
1889  (132  U.  S.,  261). 

April  13, 1893,  John  P.  Eeins  located  under  the  name  of  the  Combi- 
nation lode  claim  the  identical  ground  theretofore  covered  by  the  Betsey 
Dahl  lode  claim,  and  on  February  16, 1897,  filed  a  protest  against  the 
placer  application,  wherein,  after  alleging  his  location  of  the  Combi- 
nation lode  claim,  that  the  location  had  ever  since  been  maintained  by 
due  compliance  with  law,  and  that  the  same  was  in  conflict  with  the 
placer  location  of  Marsh,  he  further  alleges  that  the  said  placer  appli- 
cation has  been  from  the  beginning  ^<  insufficient,  illegal  and  void  for 

the  following  reasons,  to  wit : " 

1. 

Tbat  no  discovery  of  a  valuable  mineral  deposit  was  ever  made  by  the  said 
Montana  Copper  Co.,  or  its  predecessors  in  interest  apon  the  ground  sought  to  be 
acquired  by  said  mineral  application. 

2. 

That  the  said  alleged  location  by  George  F.  Marsh  was  void : 

(1)  In  that  at  the  time  it  was  made  there  was  no  such  legal  subdivision  as  the 
southeast  i  of  the  southwest  I  of  section  8,  T.  3  N..  R.  7  W. 

(2)  That  the  said  alleged  location  notice  did  not  show  that  any  discovery  of  valu- 
able mineral  deposits  had  been  made  upon  the  ground  sought  to  be  located. 

(3)  That  the  said  notice  did  not  show  that  the  alleged  location  was  marked  apon 
the  ground  so  that  its  boundaries  could  be  readily  traced. 

(4)  That  said  location  notice  was  not  verified  as  required  by  law. 

3. 

That  prior  to  said  alleged  mineral  application  five  hundred  dollars  worth  of  labor 
and  improvements  had  not  been  expended  or  made  upon  the  premises  sought  to  be 
patented  by  the  said  Montana  Copper  Co.  or  by  its  grantors,  or  by  any  one  in  their 
behalf,  for  developing  or  working  the  said  premises  as  a  placer  mining  claim,  and 
said  Montana  Copper  Co.  has  not,  nor  has  any  person  or  persons  in  their  behalf, 
brought  water  upon  the  said  premises,  or  done  any  other  act,  or  acts  or  improve- 
ments whatever  toward  developing  or  working  the  said  premises  as  a  placer  mining 
claim. 
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4. 

That  the  pretended  published  notice  of  alleged  mineral  application  was  and  is 
insufficient  and  void — 

(1)  In  that  it  did  not  state  where  the  record  of  the  claim  could  be  found. 

(2)  That  the  description  of  said  premises  in  said  published  notice  did  not  couform 
to  the  description  contained  in  the  above  described  alleged  location  notice  recorded 
by  said  George  F.  Marsh. 

(3)  That  said  published  notice  does  not  mention  all  of  the  adjoining  claims. 

(4)  That  neither  at  the  time  when  said  alleged  notice  of  application  for  patent 
was  published,  nor  at  any  other  time  or  at  all;  was  there  any  such  subdivision  of  the 
public  lands  of  the  United  States  as  the  west  i  of  lot  6,  in  section  8,  T.  3  N.,  R.  7  W. 
as  described  in  said  published  notice. 

5. 

That  neither  the  said  Montana  Copper  Company  nor  any  person  or  persons  in  its 
behalf  has  represented  or  performed  the  auuual  labor  required  by  law  upon  the  said 
alleged  placer  claim  during  either  of  the  years  ending  December  31,  1892,  December 
31, 1893,  December  31,  1894^  December  31,  1895,  or  December  31,  1896,  notwithstand- 
ing the  fact  that  mineral  entry  of  the  sai<i  claim  has  never  been  made. 

6. 

That  the  proceedings  of  the  said  applicant  to  obtain  a  patent  have  been  fraudulent 
from  the  beginning. 

4. 

That  the  ground  sought  to  be  obtained  by  said  mineral  application  is  not  in  fact 
placer  mining  ground. 

A  hearing  in  the  premises  having  been  thereupon  had  commencing 
April  9,  and  ending  May  3, 1897,  at  which  appeared  the  said  Eeins,  the 
Boston  and  Montana  Consolidated  Copper  and  Silver  Mining  Company, 
claiming  as  successor  in  interest  to  the  Montana  Copper  Company, 
and  the  Oregon  Short  Line  Railroad  Company  claiming  a  right  of  way 
as  grantee  of  the  last  mentioned  company,  the  local  office,  upon  con- 
sideration of  the  testimony  adduced  thereat,  found  in  its  decision  of 
April  22,  1898,  that  no  discovery  of  mineral  had  been  made  upon  the 
placer  claim  located  by  Marsh ;  that  $500  had  not  been  expended  in  the 
development  of  the  said  placer  claims  by  the  Montana  Copper  Com- 
pany, its  predecessors  and  successors  in  interest;  that  the  annual 
expenditure  had  not  been  done  thereon  for  any  year  since  the  locations 
thereof;  and  that  the  land  embraced  in  the  application  was  not  mining 
land  and  had  no  value  for  mining  purposes.  The  local  office  therefore 
recommended  that  the  placer  application  be  rejected. 

Upon  appeal  by  the  Boston  and  Montana  Consolidated  Copper  and 
Silver  Mining  Company  your  office,  by  its  decision  dated  August  11, 
1898,  sustained  the  decision  of  the  local  office  to  the  extent  of  finding 
that  no  placer  mineral  deposit  has  ever  been  discovered  by  anyone 
within  the  limits  of  the  said  placer  claims,  that  *'the  placer  claimant 
its  grantors  or  grantees"  have  failed  ever  since  tlie  placer  claims  were 
located  to  perform  the  annual  assessment  work,  and  have  also  failed  to 
expend  thereon  five  hundred  dollars  in  labor  and  improvements  as 
required  bylaw;  and  accordingly  rejected  the  placer  application  for 
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patent.    The  last-named  company  has  appealed  from  yonr  office  decision 
assigning  numerons  errors  of  fact  and  of  law. 

The  facts  in  the  case  relative  to  the  placer  application  for  patent 
bring  it  clearly  within  the  rnle  announced  in  the  case  of  Cain  et  aL  r. 
Addenda  Mining  Co.,  on  review  (29  L.  D.,  62),  and  approved  and  fol- 
lowed in  the  more  recent  cases  of  P.  Wolenberg  et  al.  (id.,  302),  and 
William  Bafklage  et  aL  r.  Jay  E.  Eussell  (id.,  401),  that  faifurt»  to  prose- 
cute an  application  for  patent  to  completion  within  a  reasonable  time 
after  the  expiration  of  the  period  of  publication  or  the  termination  of 
adverse  proceedings  in  the  courts  constitutes  a  waiver  of  all  rights 
obtained  by  the  earlier  proceedings  upon  the  application.  This  rule 
is  equally  applicable  to  the  failure  of  the  placer  claimant  to  take  and 
complete,  within  a  reasonable  time,  the  proceedings  necessary  to  obtain 
a  patent  in  pursuance  of  the  judgment  rendered  in  the  adverse  pro- 
ceedings against  the  application  for  patent  to  the  Betsy  Dahl  lode 
claim.  That  judgment  could  give,  the  placer  claimant  no  greater  or 
higher  right  to  a  patent  than  was  obtained  by  the  earlier  but  unper- 
fected  proceedings  upon  its  own  application  for  patent.  More  than 
sixteen  years  elapsed  between  *the  completion  of  the  publication  upon 
the  placer  apx)lication  and  the  filing  of  Eeins's  protest,  and  more  than 
seven  years  between  the  close  of  the  said  adverse  proceedings  and  the 
filing  of  such  protest.  Whether  the  placer  claimant  bases  its  right  to  a 
patent  upon  the  proceedings  had  upon  its  own  application  or  upon 
the  judgment  obtained  in  the  proceedings  adverse  to  the  lode  applica- 
tion, there  has  been  such  an  absence  of  diligence  in  perfecting  its 
right  to  patent  that  it  must  be  held  to  have  waived  and  lost  all  right 
to  a  patent  acquired  under  its  own  application  or  under  said  adverse 
pro(;eeding8.  That  judgment  is  of  no  avail  against  subsequent  laches. 
It  is  not  such  a  judgment,  but  the  making  of  a  mineral  entry,  that 
relieves  an  applicant  for  patent  from  the  obligation  to  perform  annual 
expenditure.  Hence  the  judgment  in  its  favor  afforded  the  placer 
claimant  no  immunity  from  a  subsequent  relocation  of  the  claim  and 
consequent  loss  of  the  right  of  possession  if  it  failed  to  make  thereon 
the  requisite  annual  expenditure  and  did  not  resume  work  before  such 
relocation.  This  being  so,  delay  in  perfecting  a  right  to  patent  under  a 
judgment  obtained  in  opposition  to  the  application  of  another,  as  well 
as  delay  in  perfecting  such  right  under  one's  own  application,  may 
amount  to  laches  such  as  will  entail  a  loss  of  the  right  acquired  by  the 
prior  proceedings. 

It  appears  that  on  June  8, 1884,  and  while  the  papers  in  the  matter 
of  the  placer  application  were  on  file  in  your  office,  the  placer  claimant 
filed  in  the  local  office  a  certified  copy  of  the  judgment  of  the  local 
court  in  said  suit,  tendered  a  draft  for  sixty  dollars  in  payment  for 
23.18  acres  of  the  land  embraced  in  the  application  for  a  placer  patent, 
including  the  conflict  with  the  lode  claim,  and  asked  to  be  allowed  to 
make  entry  thereof.  By  letter  of  June  19,  1884,  the  register,  calling 
attention  to  the  fact  that  the  record  pertaining  to  his  application  had 
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been  transmitted  to  your  office,  reported  the  tender  of  payment  and 
forwarded  the  certified  copy  of  the  judgment  and  certain  other  papers 
filed  at  that  time.  It  does  not  appear  that  the  said  draft  was  accepted 
by  the  local  officers  or  forwarded  to  yonr  office,  or  that  any  action  was 
ever  taken  by  your  office  upon  the  above  request  to  be  allowed  to  make 
entry. 

It  is  contended  by  the  appellant  that  the  right  of  the  placer  claimant 
to  patent  became  complete  upon  such  tender  or,  by  reason  thereof, 
upon  the  rendition  of  the  said  judgment  or  the  supreme  court  of  the 
United  States,  and  that  it  is  to  be  regarded  in  the  consideration  of  its 
claim  for  patent  as  having  made  entry  on  the  date  of  such  tender  or 
such  judgment. 

The  contention  can  not  be  sustained.  The  adverse  proceedings 
against  the  application  for  a  patent  for  the  lode  claim  had  not  been 
settled  or  decided  at  the  date  of  that  tender  and  request,  but  were  then 
X)ending  before  the  supreme  court  of  Montana,  and  hence,  as  to  the 
ground  in  conflict,  the  stay  of  proceedings  commanded  by  section  2326 
oftheBevised  Statutes  had  not  terminated.  When  those  proceed- 
ings terminated,  no  renewal  of  such  tender  or  request  was  made. 

The  laches  shown  in  this  case  are  fatal,  and  for  the  reasons  here 
given  the  action  of  your  office  in  dismissing  the  application  of  the 
placer  claimant  is  affirmed. 

It  is  unnecessary,  in  view  of  the  foregoing,  to  consider  the  protest  of 
Beins  or  any  question  raised  in  the  appeal  from  the  action  of  your 
office  respecting  the  same.  With  the  rejection  of  the  placer  applica- 
tion for  patent  must  fall  all  proceedings  in  the  laud  department 
against  it. 

What  has  just  been  said  relative  to  the  protest  of  Keins  applies  also 
to  the  so-called  protest  and  adverse  claim  filed  November  29, 1898,  by 
the  Meaderville  Mining  and  Milling  Company,  as  claimant  of  the  Ella 
lode,  located  June  8, 1897,  and  to  the  protests  filed  the  6th  ultimo  by 
Edwin  L.  Mayo  and  James  T.  Finlan,  and  Louis  Frank  and  Oharles 
B.  Lowensen,  alleging  location  December  13,  and  November  6, 1899, 
respectively,  of  the  Milred  Mayo  and  the  Cincinnati  lode  mining  claims. 


MINING  CLAIM-PROTEST  AGAINST  PLACER  ENTRY. 

Meaderville  Mining  and  Milling  Co.  v.  Eaunheim  et  al. 

A  protest,  on  behalf  of  a  lode  olaimant,  against  the  issue  of  patent  on  a  placer 
entry,  shoald  not  be  entertained  on  qaestions  invoLving  the  placer  character  of 
the  ground  and  the  entryman's  compliance  with  law,  where  the  entry  was  regu- 
larly allowed  on  satisfactory  proof,  has  been  sustained  in  the  courts,  and  it  is 
not  asserted  that  the  existence  of  any  veins  or  lodes  claimed  by  the  protestants 
was  known  at  the  time  of  the  placer  application,  and  the  location  under  which 
the  protestant  claims  was  not  made  until  many  years  after  the  allowance  of  the 
entry. 
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Secretary  Hitchcoclc  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  Y.  D.)  February  5,  1900.  (E.  B.,  Jr.) 

The  Department  has  considered  the  appeal  of  the  Meaderville  Idiu- 
ing  and  Milling  Company  from  your  office  decisions  of  August  19, 1899, 
and  September  8, 1899,  dismissing  the  protest  and  supplemental  protest, 
respectively,  filed  by  said  company  on  November  29,  1898,  and  August 
28,  1899,  against  the  issuance  of  patent  for  the  placer  mining  claim 
embraced  in  mineral  entry  No.  832,  made  May  23, 1882,  by  Saly  Bann- 
heim,  and  covering  the  E^  of  lot  6,  the  E^  of  lot  9  and  the  8^  of  lot  8, 
or  the  EJ  of  the  E^  of  the  SW^  and  the  S^  of  the  SEJ  of  the  NW^  of 
Sec.  8,  T.  3  !N., E.  7  W.,  Helena,  Montana,  land  district.  The  said  pro- 
test and  supplemental  protest  taken  together  allege,  in  substance: 
(1)  That  no  discovery  of  any  valuable  placer  mineral  deposit  was  ever 
made  upon  said  placer  mining  claim  and  that  the  same  never  contained 
any  valuable  placer  mineral  deposit;  (2)  that  when  said  mineral  entry 
was  made  five  hundred  dollars  in  labor  and  improvements  had  not  been 
expended  upon  said  placer  mining  claim  by- the  entryman  or  his  gran^ 
ors  in  developing  or  working  the  same  as  a  placer  mining  claim;  and 
(3)  that  said  company  is  the  owner  of  the  Ella  Quartz  lode  mining 
claim,  which  was  located  June  8,  1897,  and  embraces  a  part  of  the 
ground  included  in  said  mineral  entry. 

Since  said  appeal  was  transmitted  to  this  Department  Louis  Frank 
and  Charles  B.  Lowenson  have  also  filed  a  similar  protest  against  said 
mineral  entry,  except  that  these  protestants  claim  to  be  the  owners  of 
the  Cincinnati  lode  claim,  which  was  located  November  6,  1899,  and 
embraces  a  part  of  the  ground  included  in  said  mineral  entry.  There 
has  likewise  been  filed  the  protest  of  Edwin  L.  Mayo  and  James  T, 
Finlen,  which  is  practically  the  same  as  the  last  mentioned,  excepting 
that  the  protestants  claim  to  be  the  owners  of  the  Mildred  Mayo  lode 
claim  which  was  located  December  13, 1899,  and  conflicts  with  said 
entry. 

The  two  protests  last  named  were  not  acted  upon  by  your  office  but 
were  transmitted  to  the  Department  for  consideration  in  connection 
with  the  appeal  of  the  Meaderville  Mining  and  Milling  Company. 

The  land  embraced  in  said  mineral  entry  was  located  as  a  placer 
mining  claim  February  22,1880,by  Erastus  A. Nichols, S.E.Nichols  and 
George  F.  Marsh,  and  the  claim  was  subsequently  conveyed  to  Saly 
Baunheim  who,  on  July  16, 1881,  made  application  at  the  local  land 
office  for  a  patent  therefor.  Notice  of  such  application  was  duly  given 
and  no  adverse  claim  being  filed  during  the  time  prescribed  by  law, 
Eaunheim  made  payment  for  the  land  and  his  application  was  passed 
to  entry  by  the  local  officers  and  patent  certificate  issued  to  him  May 
23, 1882.  The  land  had  been  returned  as  mineral  by  the  surveyor- 
general,  and  that  officer  had  certified  that  six  hundred  and  fifty  dollars 
had  been  expended  upon  the  claim  in  labor  and  improvements  by  the 
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applicant  and  his  grantors.  Other  proofs  made  before  the  entry  and 
supplemental  proofs  made  thereafter,  in  January  1883,  tended  to  show 
an  expenditure  of  more  than  live  hundred  dollars  in  developing  the 
claim,  and  that  it  was  valuable  as  placer  mining  ground  and  had  no 
special  value  for  any  other  purpose.  These  proofs  contained  sufficient 
evidence  of  the  character  of  the  land,  of  discovery  of  valuable  placer 
mineral  deposits  therein  and  of  the  required  expenditure  in  the  develop- 
ment of  the  claim  to  warrant  passing  the  entry  to  patent.  It  is  not 
asserted  that  the  existence  of  any  of  the  veins  or  lodes  claimed  by  pro- 
testants  was  known  at  the  time  of  the  application  for  a  placer  patent  in 
1881,  and  none  of  the  protestants  claim  under  a  lode  location  made 
prior  to  1897,  when  the  land  was  embraced  in  a  subsisting  mineral 
entry,  which  had  been  duly  shown  upon  the  records  of  the  local  land 
office  for  a  period  of  fifteen  years.  This  entry  had  also  been  sustained 
by  a  local  court,  by  the  supreme  court  of  Montana  (6  Mont..  167),  and 
by  the  supreme  court  of  the  United  States  (132  U.  S.,  260),  against  the 
Betsy  Dahl  lode  claim  in  a  suit  instituted  in  1882  and  closed  in  1889. 
That  the  existence  of  this  entry  and  the  result  of  said  litigation  were 
well  known  throughout  the  community  in  the  vicinity  of  the  claim 
at  the  time  when  the  lode  locations  under  which  protestants  claim 
were  made,  is  fully  shown  by  the  records  of  this  Department.  It  also 
appears  that  the  right  and  title  of  Eaunheim,  acquired  by  this  entry, 
has  long  since  been  conveyed  to  others.  From  this  statement  it  is 
manifest  that  the  protestants  are  not  entitled  to  equitable  considera- 
ation,  and  considering  the  original  and  supplemental  proofs  submitted 
by  the  entryman,  the  litigation  had  respecting  the  entry,  and  the  lapse 
of  so  many  years  since  the  entry  was  made,  the  Department  is  of 
opinion  that  the  protestants  should  not  now  be  permitted  to  call  in 
question  the  character  of  the  land  or  the  eutryman's  compliance  with 
the  mining  laws.    (Keins  v.  Eaunheim,  28  L.  D.,  526.) 

The  decisions  of  your  office  dismissing  the  protest  and  supplemental 
protest  of  the  Meaderville  Mining  and  Milling  Company  are  affirmed, 
and  the  protests  of  Louis  Frank  and  Charles  B.  Lowenson  and  of 
Edward  L.  Mayo  and  James  T.  Finlen  are  hereby  dismissed. 


MINING  CLAIM-ADVERSE-NOTICE  OF  APPLICATION. 

Gross  et  al  .v.  Hughes  et  al. 

The  Btatatory  provisions  limiting  the  time  within  which  an  adyerse  olaim  may  be 
filed  are  mandatory,  and  the  Land  Department  is  withoat  authority  to  extend 
said  period. 

The  notice  of  application  required  to  be  posted  on  a  mining  claim  is  an  integral  and 
essential  part  of  the  notice  of  snch  application,  which  the  statate  requires  to 
be  contemporaneously  posted  for  sixty  days  on  the  claim,  and  in  the  local  land 
office,  and  to  be  published  in  a  newspaper.  If  any  one  of  these  three  notices  is 
insufficient,  they  are  all  rendered  valueless. 
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Secretary  Hitchcock  to  the   Commissioner  of  the  General  Land  Office^ 
( W.  V.  D.)  February  5, 1900.  ( B.  B.,  Jr.) 

Thomas  Gross  and  Harry  M.  Lillie  claimants  of  the  Bonanza  lode 
mining  claim,  survey  No.  12388,  have  appealed  from  the  decision  of 
your  office  dated  June  8, 1898,  refusing  to  accept  and  file  certain  papers 
offered  as  an  adverse  claim  against  the  application  of  T.  W.  Hughes 
and  others  for  patent  to  the  Daisy  Douglas  lode  mining  claim,  survey 
No.  12016,  Leadville,  Colorado,  land  district. 

It  appears  that  the  period  of  publication  of  notice  of  said  applica- 
tion expired  April  11,  1898;  that  on  April  15,  1898,  the  said  xmpeis 
were  received  by  mail  at  the  local  office,  and  that  the  local  office  refused 
to  accept  and  file  the  same,  and  returned  them  to  the  Bonanza  claim- 
ants, because  not  presented  during  the  period  of  publication.  Upon 
appeal  by  the  Bonanza  claimants  the  action  of  the  local  office  was 
affirmed  by  your  said  office  decision. 

In  an  affidavit  filed  May  23, 1898,  by  one  C.  K.  Fuller  who,  aa  attor- 
ney in  fact  of  the  Bonanza  claimants,  prepared  and  made  oath  to  the 
papers  ofi^ered  as  an  adverse  claim,  it  is  stated  that  the  same  were  on 
April  9,  1898,  deposited  in  the  Guffey,  Colorado,  post  offire,  in  an 
envelope  addressed  to  the  register  of  the  land  office  at  Leadville,  Colo- 
rado, and  duly  registered,  and  stamped  for  special  delivery;  that  they 
were  received  by  the  postmaster  at  Leadville  April  10, 1898,  as  shown 
by  the  return  registry  receipt;  that  they  were  taken  the  same  day  to 
the  local  land  office  for  delivery  but  as  the  local  office  was  closed  the 
package  could  not  then  be  delivered  and  a  notice  that  it  was  held  at 
the  post  office  awaiting  delivery  was  placed  under  the  door  of  the  local 
office;  and  that  on  April  9, 1898,  affiant  also  telegraphed  the  register 
that  he  had  mailed  to  him  the  package  containing  the  papers  intended 
to  be  filed  as  an  adverse  claim. 

The  local  officers  report  that  they  had  no  knowledge  "except  by  tele- 
graph," that  said  papers  had  been  mailed  to  them,  until  April  15, 1898, 
when  the  same  was  delivered  at  their  office  by  an  employee  of  the  Lead- 
ville post  office,  although  they  had,  in  the  meantime,  called  regularly 
twice  each  day  at  the  post-office;  and  that  their  office  was  closed  April 
10, 1898,  because  that  day  was  Sunday. 

The  Bonanza  claimants  contend  in  their  appeal  to  the  Department 
that  under  the  circumstances  alleged  the  papers  received  April  15, 
1898,  by  the  local  office  should  be  allowed  to  be  filed  as  an  adverse 
claim  as  received  within  the  period  of  publication. 

There  is  no  dispute  as  to  the  facts  in  this  case.  Assuming  them 
therefore,  to  be  as  stated  in  the  said  affidavit  and  the  report  of  the  local 
officers,  the  decision  of  your  office  must  be  affirmed.  April  11, 1898,  the 
last  day  of  publication  upon  the  said  application,  was  the  last  day  upon 
which  an  adverse  claim  against  the  same  could  be  filed.  The  Bonanza 
claimants  having  waited  until  within  two  days  of  the  close  of  the  period 
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of  pnblicatioD,  and  then  choosing  to  entrust  the  said  papers  to  the 
mails,  took  all  the  risk  of  delay  and  miscarriage  Incident  to  that  means 
of  delivery,  within  that  brief  time,  to  the  local  land  office.  As  a  result 
they  were  not  delivered  there  until  four  days  after  that  period  had 
expired.  The  presentation  of  the  papers  there  on  Sunday,  a  day  on 
which  the  office  was  lawfully  closed  availed  nothing.  The  provisions 
of  section  2325  and  2326  of  the  Eevised  Statutes  limiting  the  time 
within  which  an  adverse  claim  may  be  filed  to  the  close  of  the  period 
of  publication  are  mandatory,  the  former  section,  indeed,  providing 
that  if  no  such  claim  shall  have  been  filed  in  the  local  office  at  the 
expiration  of  that  period,  it  shall  be  assumed  that  none  exists.  The 
land  department  is  without  authority  to  extend  that  period  to  include  a 
single  additional  day.  The  telegram  notifying  the  register  that  the 
papers  had  been  mailed  did  not  in  anyway  affect  the  case.  It  imposed 
no  new  duty  upon  the  local  officers,  or  either  of  them.  It  was  in 
no  sense  an  adverse  claim  under  the  statute,  nor  can  it  serve  to 
excuse  the  Bonanza  claimants'  failure  to  file  such  a  claim  within  the 
time  limited  by  the  law.  Acceptance  or  filing  of  the  said  papers  was 
properly  refused.    The  decision  of  your  office  is  accordingly  affirmed. 

May  23, 189s,  the  said  papers  and  an  additional  affidavit  by  said 
Fuller  were  filed  in  the  local  office  as  a  protest  against  the  said  appli- 
cation for  patent,  and  on  August  26, 1898,  a  further  affidavit  of  protest 
by  Fuller  was  filed  there.  The  protest  was  forwarded  by  the  local 
office  to  your  office  without  action.  It  was  not  considered  by  your  office, 
but  it  was  said  in  the  decision  appealed  from  that  upon  final  determi- 
nation of  the  matter  therein  passed  upon,  the  papers  filed  as  a  protest 
would  be  returned  to  the  local  office  for  appropriate  action.  In  regular 
procedure  the  said  protest  would  first  be  considered  by  the  local  office, 
but  in  view  of  the  action  already  taken  and  to  avoid  unnecessary 
delay  it  will  now  be  considered  here. 

The  said  protest  is  defective  in  that  it  is  uncorroborated.  It  contains 
an  allegation,  however,  which  if  proven  would  require  new  notice  of  the 
said  application  by  posting  and  publication.  The  allegation  referred  to 
is  that  the  notice  of  said  application  i^osted  on  the  Daisy  Douglas  claim 
was  type  written  and  was  posted  thereon  at  least  sixty  days  before 
publication  of  notice  in  a  newspaper  was  commenced,  and  that  by  the 
time  such  publication  commenced  the  notice  so  posted 

was  completely  obliterated  and  coald  not  be  read  by  anybody  and  that  (therefore) 
no  notice  was  posted  at  the  mine  contemporaneous  with  the  advertisement  as 
published  in  the  newspaper. 

The  notice  of  application  required  to  be  posted  on  a  mining  claim  is 
an  integral  ami  essential  part  of  the  notice  of  such  application,  which 
the  statute,  section  2325  of  the  Eevised  Statutes,  requires  to  be  con- 
temporaneously posted  for  sixty  days  on  the  claim,  and  in  the  local 
land  office,  and  to  be  published  in  a  newspaper.  If  any  one  of  these 
three  notices  is  insufficient,  they  are  all  rendered  valueless.    Here  the 
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allegation  made  as  to  the  notice  posted  on  the  claim,  wonld,  if  trae, 
render  all  the  notices  valneless. 

Yon  will  allow  the  Bonanza  claimants  sixty  days  from  notice  hereof 
within  which  to  file  in  yonr  office  evidence  duly  corroborative  of  the 
said  allegation.  If  they  shall  file  such  evidence  within  the  time 
allowed  yon  will  order  a  hearing  to  determine  the  facts  relative  to 
such  allegation;  otherwise  yon  will  dismiss  the  protest.     » 

The  allegation  of  the  protest  that  in  eight  numbers  of  the  newspaper 
in  which  the  notice  of  said  application  was  published  a  foot-note  thereto 
erroneously  gave  the  year  as  1897,  instead  of  1898,  is  not  material. 
The  notice  was  actually  published  in  the  latter  year.  The  error  was 
therefore  apparent  and  could  not  have  misled  any  one.  Such  foot- 
note was,  furthermore,  no  prcJper  part  of  the  notice.  See  Draper  et  ai, 
V.  Wells  et  al,  25  L.  D.,  550. 


MINING  CLAIM— REINSTATEMENT  OF  ENTRY— ADVEKSE  RIGHTS. 

Gaffnby  et  al.  v.  Turner  et  al. 

A  mineral  entry  regularly  canceled  should  not  be  reinstated  in  the  absence  of  posted 
and  published  notice  of  the  application  therefor,  in  the  same  manner,  and  for 
the  same  time,  that  notice  of  an  original  application  for  patent  is  required  to  be 
given,  and  then  only  if  it  appears  that  no  adverse  claim  exists,  or,  if  adverse 
proceedings  have  been  instituted  that  they  terminated  favorably  to  the  applicant. 

The  ruling  announced  in  Barklage  et  al.  v.  Riisell.  29  L.  D.,  401,  as  to  the  proper  eon- 
struction  of  stiction  2332  R.  S.,  cited  and  followed. 

A  hearing  should  not  be  ordered  on  questions  involving  annual  expenditure  on 
a  mining  claim,  and  the  alleged  relocation  thereof  by  reason  of  failure  to  per- 
form such  expenditure. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Officej 
(W.  V.  D.)  February  5,  1900.  (E.  B.,  Jr.) 

June  20, 1883,  George  B.  Turrell,  as  trustee,  by  Jasper  A.  Viall  his 
attorney  in  fact,  filed  application  for  patent  to  the  Alice  Bell  lode  min- 
ing claim  embraced  in  survey  No.  1223,  Helena,  Montana,  land  district, 
gave  notice  thereof  by  posting  and  publication,  commencing  July  11, 
1883,  and,  on  December  22, 1883,  was  allowed  to  make  entry  of  the 
claim.  November  12, 1885,  certain  evidence  essential  to  the  approval 
of  the  entry  was  called  for  by  your  office.  November  8,  1887,  the 
required  evidence  not  having  been  furnished,  your  office,  upon  the 
report  of  the  local  office  that  claimant  had  been  duly  notified  of  the 
requirements,  held  the  entry  for  cancellation,  allowing  claimant,  how- 
ever, sixty  days  from  notice  thereof  within  which  to  furnish  the  required 
evidence.  Said  Viall  having  been  notified  i)ersonally,  and  also  by  reg- 
istered letter,  of  the  action  of  November  8,  1887,  and  no  response 
thereto  having  been  made,  the  entry  was  canceled  by  your  office  Feb- 
ruary 8,  1888. 

August  28, 1897,  Davis  C.  Turner  filed  a  petition  for  the  reinstate- 
ment of  the  entry,  therein  alleging,  among  other  things,  that  himself 
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and  the  estate  of  one  John  Yiall,  deceased,  of  which  he  is  the  adminis- 
trator, are  the  sole  owners  of  the  said  claim  and  have  been  snch  since 
October  28, 1885;  that  he  is  informed  and  believes  that  the  local  land 
office  gave  notice  to  said  Jasper  A.  Yiall,  who  had  previously  been  the 
attorney  in  fact  of  said  Tarrell,  trustee,  of  the  reqairements  made  in 
your  office  letter  of  November  12, 1885,  but  that  the  trusteeship  of 
Turrell  and  the  attorneyship  in  fact  of  said  Jasper  A.  Yiall  had  ceased 
long  prior  to  that  date;  that  petitioner  was  not  informed  that  any 
additional  evidence  had  been  called  for,  nor  that  the  entry  had  been  can- 
celed, until  in  June,  1897,  but  believed,  prior  to  that  time,  that  the 
entry  was  intact  and  that  patent  had  issued  thereunder;  and  that 
from  the  location  of  the  claim  in  1880,  petitioner  and  the  estate  of  John 
Yiall  and  their  grantors  have  been  in  the  open,  exclusive  and  undis- 
turbed i>ossession  of  the  said  claim  and  have  been  continuously  work- 
ing and  developing  the  same.  Petitioner  also  tendered  therewith  the 
additional  evidence  called  for  I^ovember  12, 1885,  and  prayed  that  the 
said  entry  be  reinstated  and  passed  to  patent.  Upon  consideration 
of  the  said  petition,  and  it  appearing  that  the  evidence  filed  therewith 
answered  the  requirements  theretofore  made  by  your  office,  and  that 
no  application  for  the  land  embraced  in  the  said  claim  was  pending, 
your  office  on  October  22, 1897,  reinstated  the  entry  thereof. 

February  19,  1898,  there  was  received  in  your  office  a  telegram  from 
one  John  Berkiu  stating  that  a  protest  against  the  issuing  of  patent 
on  said  entry  was  then  in  course  of  preparation  and  requesting  suspen- 
sion of  action  until  the  protest  should  be  received.  February  23, 1898, 
William  B.  Oafiney  for  himself,  John  Berkiu  and  John  Lundgren,  filed 
a  protest  against  the  issuance  of  a  patent  to  the  said  lode  claim,  therein 
alleging,  among  other  things,  that  the  claimants  of  the  said  Alice  Bell 
lode  claim  had  failed  to  perform  thereon  the  necessary  annual  assess- 
ment work  for  the  year  1896  and  previous  years;  that  the  same  there- 
fore became  and  was,  on  March  23, 1897,  vacant  and  unoccupied  public 
mineral  land,  and  subject  to  location  as  such ;  and  that  on  the  last 
mentioned  date  protestants  entered  upon  and  duly  relocated  the  same 
as  the  Sunlight  lode  claim  and  have  since  been  in  the  continual  occu- 
pation and  possession  thereof,  have  complied  with  the  mining  laws  in 
respect  thereto,  and  now  are  the  legal  and  rightful  owners  thereof. 
Therewith  was  filed  a  duly  certified  copy  of  the  notice  of  the  location 
of  the  Sunlight  claim  on  the  date  alleged,  which  recites  that  the  same 
is  <^a  relocation  of  Alice  Bell  quartz  lode  mining  claim  which  was 
unrepresented  for  the  year  1896  and  prior  years." 

Thereupon  your  office,  on  March  25,  1898,  ordered  a  hearing  "  to 
determine  whether,  as  a  fact,  the  Alice  Bell  claim  was,  on  March  23, 
1897,  the  date  of  the  Sunlight  location,  subject  to  relocation  as  provided 
by  section  2324  U.  S.  E.  S."  A  hearing  was  accordingly  had  com- 
mencing June  4,  and  ending  July  5, 1898,  at  which  both  parties  appeared, 
offered  testimony  and  submitted  argument.  The  decision  of  the  local 
office  dated  November  18,  1898,  found  for  the  protestants  and  recom- 
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mended  the  caDcellation  of  the  entry.  Upon  appeal  by  the  claimants 
of  the  Alice  Bell  your  office,  on  May  23, 1899,  while  affirming  the  find- 
ings by  the  local  office  that  those  claimants  did  no  work  npon  or  for  the 
benefit  of  that  claim  during  the  year  1896  and  had  not  resumed  work 
thereon  prior  to  the  relocation  of  the  same  as  the  Sunlight  claim  in 
March,  1897,  yet  found  and  held  that  the  Alice  Bell  claimants  had  been 
in  possession  of  tbeir  claim  and  had  worked  the  same  as  required  by 
law,  from  the  cancellation  of  the  entry  in  1888  up  to  and  including  the 
year  1895,  and  that  having  thus  held  and  worked  the  same  for  a  period 
longer  than  that  prescribed  by  the  statute  of  limitations  for  mining 
claims  of  the  State  of  Montana,  which  period  your  office  decision  found 
to  be  five  years,  they  had  established  in  themselves  a  right  to  patent 
thereto  under  section  2332  of  the  Eevised  Statutes  prior  to  the  reloca- 
tion of  the  same  as  the  Sunlight  and  notwithstanding  such  relocation, 
and  therefore,  in  effect,  dismissed  the  said  protest  and  held  the  entry 
intact.    Appeals  by  both  parties  bring  the  case  to  the  Department. 

It  appears  that  the  Alice  Bell  lode  claim  was  located  July  7, 1880,  by 
George  Spencer;  that  Spencer  conveyed  the  claim  Augast  2, 1880,  to 
Alice  B.  Yiall  and  Davis  C.  Turner  who,  together  with  Jasper  A.  Viall, 
husband  of  Alice  B.  Viall,  in  turn  conveyed  it,  on  February  8,  1882,  to 
said  Turrell  as  trustee;  that,  on  December  7,  1881,  said  Turrel],  claim- 
ing to  act  as  trustee,  appointed  Jasper  A.  Viall  his  attorney  in  fact 
"to  make  all  such  notices,  proofs,  publications,  payments,  surveys, 
etc.,  as  may  be  necessary  to  obtain  a  patent  for  the  Alice  Bell  lode 
mining  claim." 

The  trust  deed  of  February  8, 1882,  or  a  copy  thereof,  is  not  on  file, 
but  from  affidavits  of  said  Turrell,  Davis,  and  Jasper  A.  Viall,  it  api)ear8 
that  they  and  certain  others  were  the  beneficiaries  thereunder,  the  pur- 
pose  of  the  trust  being  to  promote  the  development  of  the  claim  and 
secure  patent  therefor.  Affidavits  stating  that  these  persons  were 
beneficiaries  under  the  deed  of  trust  were  tiled  June  20,  1883,  with  the 
application  for  patent.  In  an  affidavit  by  Turrell,  filed  on  that  date, 
it  is  stated  that  the  Alice  Bell  claim  was  conveyed  to  him  in  trust  by 
Alice  B.  and  Jasper  A.  Viall  and  Davis  C.  Turner  on  September  1, 
1880.  It  does  not  appear,  however,  that  such  a  conveyance  was  evar 
recorded.  Although  the  power  of  attorney  to  Viall  appears  to  have 
been  given  long  before  Turrell  is  shown  by  the  record  evidence  on  file  to 
have  had  authority  as  trustee  to  make  the  same,  yet,  inasmuch  as  he 
expressly  affirmed  and  ratified  the  power  of  attorney  after  he  became 
trustee,  and  as  it  has  all  along  been  conceded  by  the  claimants  of  the 
Alice  Bell  and  by  protestants  that  Viall  was  duly  appointed,  his 
alleged  attorneyship  in  fact  will  not  now  be  questioned. 

On  its  face  the  power  to  him  was  to  continue  until  he  should  obtain 
a  patent  for  the  Alice  Bell  claim.  Before  the  land  department  he  was 
the  duly  authorized  agent  of  the  parties  interested  to  do  all  things 
necessary  in  their  behalf  in  the  procuring  of  a  patent.    The  land  depart- 
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ment  dealt  with' him  alone  in  that  behalf  and  the  notice  of  the  require- 
ments of  November  12, 1885,  and  of  the  action  of  November  8, 1887,  were 
properly  served  on  him.  The  land  department  had  no  notice  of  a  change 
in  the  ownership  of  the  claim  or  that  the  title  thereto  was  in  other  than 
Tnrrell,  or  that  YialFs  attorneyship  in  fact  had  terminated,  between  the 
date  of  entry  and  August  27, 1897,  when  the  said  petition  of  Turner 
was  filed.  Notice  by  the  land  department  to  Jasper  A.  Viall  was,  under 
these  circumstances,  notice  to  all  parties  interested  in  the  claim,  and  the 
petitioner  will  not  be  heard  to  allege  for  himself  or  the  estate  of  John 
Viall,  deceased,  that  they,  or  either  of  them,  did  not  have  notice  of  the 
said  requirements  and  action.  The  entry  was  therefore  properly  can- 
celed under  the  rules  and  practice  of  the  land  department  for  failure  to 
furnish  necessary  evidence.  This  is  conceded  by  counsel  for  the  peti- 
tioner. The  proceedings  for  patent  were  thereby  brought  to  an  end, 
and  all  rights  obtained  by  such  proceedings  were  terminated.  The 
claimants  of  the  Alice  Bell  were  thereby  relegated  to  their  right  of  pos- 
session of  the  claim,  the  maintenance  of  which  depended  thereafter,  the 
same  as  if  no  entry  of  the  claim  had  ever  been  made,  upon  compliance 
with  the  mining  laws  governing  such  right. 

For  more  than  nine  years  after  the  cancellation  of  the  entry  the  right 
of  possession  of  the  claim  depended  wholly  upon  compliance  with  those 
laws.  If,  during  that  period,  the  owners  of  the  claim  failed  to  comply 
therewith  for  any  calendar  year  the  claim  became  thereby  subject  to 
relocation,  unless  they  resumed  work  upon  it  thereafter  and  before 
such  relocation.  Because  of  the  possibility  of  such  failure  and  a  legal 
relocation  of  the  claim  during  the  long  period  between  the  cancellation 
of  the  entry  and  the  decision  of  your  oftice  reinstating  the  same,  no 
reinstatement  thereof  should  have  been  made  or  allowed  in  the  manner 
here  shown — certainly  jiot  in  the  absence  of  posted  and  published 
notice  of  the  application  therefor  in  the  same  manner  and  for  the  same 
time  that  notice  of  an  original  application  for  patent  is  required  to  be 
given,  and  then  only  if  it  appeared  that  no  adverse  claim  existed,  or, 
in  the  event  of  the  institution  of  adverse  proceedings  that  the  same 
terminated  favorably  to  the  petitioner.  The  decision  of  your  office 
reinstating  the  entry  in  the  manner  shown  was  therefore  error  and  the 
same  must  be  vacated  and  annulled,  unless,  as  held  by  your  said  office 
decision  of  May  23, 1899,  a  right  to  patent  to  the  Alice  Bell  claim  is 
established,  notwithstanding,  in  the  Alice  Bell  claimants,  under  section 
2332  of  the  Bevised  Statutes,  and  regardless  of  the  alleged  relocation 
thereof  as  the  Sunlight  claim  by  Oaffney  and  others  during  the  period 
that  the  entry  remained  canceled  of  record. 

The  meaning  and  intent  of  the  said  section  2332  were  carefully  con- 
sidered in  the  recent  case  of  Barklage  et  al.  v.  Eussell  (29  L.  D.,  401). 
Speaking  therein  of  that  section  the  Department  said: 

The  section  was  not  intended  as  enacted,  uor  as  now  found  in  the  Revised  Statutes, 
to  be  a  wholly  separate  and  independent  provision  for  the  patenting  of  a  mining 
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claim.    As  carried  forward  into  the  Kevised  Statutes  it  relates  to  both  lode  and 
placer  claims  aud  being  in  pari  materia  with  the  other  sections  of  the  Revision  con- 
cerning such  claims  is  to  be  construed  together  with  them,  and  so  as,  if  posaible, 
that  they  may  all  stand  together,  forming  a  harmonious  body  of  mining  law.     Sec- 
tion 2325  points  out  with  some  detail  the  steps  necessary  to  secure  patent,  requiring, 
among  other  things,  an  application  under  oath,  notice  thereof,  proof  of  the  expendi- 
ture of  $500  upon  the  claim  by  the  claimant  or  his  grantors,  and  payment  for  the 
land.    None  of  these  requirements  is  mentioned  in  section  2332,  but  it  by  no  means 
follows,  upon  the  simple  filing  by  a  claimant  of  the  proof  indicated  in  the  latter 
section,  without  compliance  with  any  of  the  requirements  of  section  2325,   that 
patent  must  be  issued  to  him.    Properly  construed  with  section  2325  and  other  sec- 
tions of  the  Revised  Statutes  upon  the  same  subject,  it  is  believed  that  the  main 
purpose  of  section  2332  was  to  declare  that  evidence  of  the  holding  and  working  of 
a  mining  claim  for  a  period  equal  trO  the  time  prescribed  by  the  local  statute  of  lim- 
itations for  mining  claims  shall  be  considered  a«  sufficiently  establishing  the  loca- 
tion of  the  claim  and  the  applicant's  right  thereunder  'Mn  the  absence  of  any 
adverse  claim.''    This  section  does  not,  in  itself,  prescribe  any  method  for  ascer- 
taining whether  an  adverse  claim  exists.    Adequate  provision  for  bringing  adverse 
claims  to  the  attention  of  the  land  department  is  found  in  the  provisions  of  section 
2325,  which  require  notice  of  the  application  for  patent  to  be  posted  and  published, 
and  declare  that  if  no  such  claim  be  tiled  in  the  local  land  office  during  the  i»eriod 
of  publication  it  shall  be  assumed  that  none  exists.     Whatever  else  section  2232  was 
intended  to  dispense  with  in  the  proceedings  for  procuring  a  patent  to  a  mining 
claim,  it  was  certainly  not  intended  to  dispense  with  the  requirements  of  section 
2325,  whereby  the  existence  of  an  adverse  claim  is  made  known  to  the  land  depart- 
ment, and  due  protection  is  accorded  to  adverse  rights. 

The  views  of  the  Department  just  quoted  from  that  case  are  decisive 
against  the  construction  of  section  2332  and  the  application  to  the  case 
at  bar  which  are  given  to  it  by  your  office  decision  of  May  23,  1899. 
The  same  reasons  exist  in  the  latter  case  as  existed  in  the  former  for 
declining  to  construe  that  section  as  dispensing  with  those  require- 
ments of  section  2325,  stated  in  the  above  decision,  <^  whereby  the 
existence  of  an  adverse  claim  is  made  known  to  the  land  department 
and  due  protection  is  accorded  to  adverse  rights."  Such  a  construction 
of  section  233J  as  is  proposed  in  your  office  decision  would  not  give  to 
such  adverse  rights  as  are  here  alleged  by  Gafihey  and  others  the 
measure  of  protection  which  the  mining  laws  contemplate  they  should 
have. 

It  was  not  intended,  however,  that  adverse  claims  to  the  possession  of 
mineral  lands  should  be  litigated  in  the  land  department.  The  deter- 
mination of  the  right  of  possession  to  such  lands,  between  adverse 
claimants,  however  or  whenever  the  adverse  claim  may  be  alleged  to 
have  had  its  origin,  is  committed  by  the  mining  laws  to  the  courts 
alone.  The  land  department  has  nothing  to  do  with  settling  questions 
as  to  the  performance  of  annual  expenditure  upon  mining  claims,  nor 
of  alleged  relocation  thereof  by  reason  of  failure  to  perform  such 
expenditure,  arising  under  section  2324  of  the  Bevised  Statutes  (Gain 
et  al,  V.  Addenda  Mining  Go.,  on  review,  29  L.  D.,  62;  P.Wolenberget  aL, 
Id.,  302;  and  Barklage  et  al.  v.  Russell,  Id.,  401).  The  ordering  of  a 
hearing  by  your  office  in  this  case  for  the  purpose  hereinbefore  stated 
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between  the  Alice  Bell  and  tlie  Sunlight  claimants  was  therefore  error, 
and  no  importance  attaches  thereto  or  to  any  of  the  proceedin|i^s  there- 
under in  the  consideration  of  the  case. 

Your  office  decision  of  October  22^  1897,  reinstating  the  said  entry  is 
hereby  vacated  and  that  of  May  23, 1899,  reversed,  in  accordance  with 
the  views  herein  expressed. 

The  claimants  of  the  Alice  Bell  will  be  at 'liberty  to  present  a  new 
application  for  patent  for  said  claim,  in  which  event  the  claimants  of 
the  Sunlight  will  have  opportunity  to  assert  their  alleged  adverse  claim 
and  to  have  the  controversy  settled  and  decided  by  a  court  of  compe- 
tent jurisdiction,  as  contemplated  by  law. 


PATENT— KECOXVEYAXCE— MINERAL    LANDS. 

Walter  Tryon. 

For  the  parpose  of  enabling  the  United  States,  without  resort  to  judicial  proceed- 
ings, to  convey  ground  by  minetal  patent,  which  by  mistake  has  been  included 
in  a  homeetead  patent,  a  voluntary  reconveyance  of  the  land  may  be  accepted 
by  the  Department. 

8ecret4iry  Hitchcock  to  the  Commissioner  of  the  General  Land  Office j 
(W.  V.  D.)  February  6, 1900.  (C.  J.  W.) 

December  15,  1897,  Walter  Tryon  made  mineral  entry  No.  493,  sur- 
vey 3463,  for  tbe  Bullion  Quartz  Mine,  at  Stockton,  Oalifornia,  sitnate 
partly  in  the  8.  J  of  the  NB.  i  of  Sec.  10,  T.  2  N.,  K.  13  E.,  M.  D.  M., 
which  had  been  embraced  in  patent  issned  to  Frederick  Oosta,  Novem- 
ber 10,  1884,  on  his  homestead  final  entry  made  April  26, 1884. 

April  4,  1898,  your  office  directed  the  local  officers  to  notify  the  min- 
eral claimant  tbat  he  would  be  allowed  sixty  days  from  notice  in  which 
to  show  cause  why  his  entry  should  not  be  canceled  to  the  extent  of 
the  conflict  with  said  homestead  entry. 

August  1, 1898,  the  local  officers  transmitted  to  your  office  the  sworn 
answer  of  said  Walter  Tryon,  corroborated  by  the  affidavits  of  a  num- 
ber of  persons,  including  one  made  by  Frederick  Costa,  the  homestead 
entryman,  setting  forth  that  at  the  time  of  final  entry  by  Costa,  and 
long  before  that  time,  the  ground  embraced  in  Tryon's  mineral  entry 
was  known  and  recognized  as  mineral  land;  that  Costa  knew  it  to  be 
mineral  land,  located  and  operated  as  such,  and  that  before  the  sub- 
mission of  his  final  proof  the  said  Costa,  who,  together  with  one  Bruner, 
owned  and  operated  an  adjoining  mine  on  the  same  vein,  joined  with 
Tryon  and  other  mineral  owners  in  employing  a  CTnited  States  deputy 
surveyor  (one  A.  B.  Beauvais,  since  deceased,)  who  went  upon  said 
land  and,  under  instructions  of  the  surveyor-general  of  California,  sur- 
veyed and  segregated  the  mining  lands  from  the  agricultural  lands 
embraced  in  the  homestead  application  of  said  Costa,  and  made  offi- 
cial return  of  said  segregation  survey  to  the  United  States  surveyor- 
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general's  office,  at  San  Francisco,  California,  and  made  and  filed  in  the 
United  States  land  office  at  Stockton,  California,  a  segregation  plat 
and  map  of  the  mineral  lands  and  mining  claims  contained  within  the 
homestead  application  of  said  Costa.  This  sarvey  was  made  with  a 
fall  understanding  and  agreement  with  Costa  that  his  final  proof  on 
his  claim  was  not  to  include  said  mineral  land  so  surveyed.  Belying 
upon  this  agreement  and  understanding,  the  mineral  applicant  was  not 
present  when  Costa  afterwards  submitted  his  final  proo^  and  did  not 
learn  of  the  mistake  made  until  after  patent  had  issued  on  the  home- 
stead entry. 

It  appears  that  Costa  had  but  an  imperfect  knowledge  of  the  English 
language,  and  was  ignorant  of  the  methods  of  procedure  in  the  land 
office,  and  supposed  that  his  final  proof  applied  only  to  the  parts  of  the 
subdivisions  of  the  lands  applied  for  shown  by  the  survey  to  be  non- 
mineral,  and  that  it  was  unintentional  and  the  result  of  mistake  upon 
his  part  that  his  final  proof  embraced  a  portion  of  the  mineral  land  of 
Tryon's  claim,  and  failed  to  exclude  all  the  mineral  land,  as  shown  by 
said  segregation  survey.  Patent  thereafter  issued  to  Costa,  including 
a  portion  of  Tryon's  claim,  which  Costa  did  not  claim  or  desire  to 
include  in  his  entry.  As  soon  as  his  attention  was  called  to  the  mis- 
take, he,  by  deed,  promptly  conveyed  to  the  mineral  claimant  the  land 
so  erroneously  embraced  in  his  final  entry  and  patent,  and  the  said 
mineral  claimant,  Walter  Tryon,  thereupon  conveyed  the  same  by  deed 
to  the  United  States,  which  deeds  were  both  duly  recorded  in  Calaveras 
county,  California,  September  22, 1897. 

The  affidavit  of  Costa  filed  with  the  sworn  answer  of  Tryon  is  an 
admission  of  every  material  matter  set  up  in  said  answer. 

On  consideration  of  the  record  by  your  office,  September  1, 1898, 
together  with  your  answer  and  affidavits  accompanying  it,  your  office 
expressed  the  opinion  that  it  was  error  upon  the  part  of  the  local  officers 

to  receive  and  file  the  application  for  patent  for  the  Bullion  Quartz  Mine,  a  portion 
of  the  ground  having  been  theretofore  entered  by  the  homestead  claimant,  Costa. 

You  further  held,  in  substance,  that  a  deed  executed  for  the  purpose 
of  reinvesting  the  United  States  with  title  was  not  operative  until  the 
same  was  accepted  by  the  United  States,  and  that  this  would  not  be 
done  unless  it  was  shown  that  some  interest  existed  demanding  such 
reinvestment  of  title  in  the  United  States.  The  following  statement  is 
then  made  as  the  basis  for  declining  to  accept  the  deed: 

No  showing  has  been  made  that  the  ground  in  conflict  with  the  patented  home- 
stead entry  was  known  to  be  mineral  at  or  prior  to  Febrnary  23, 1878,  the  date  of 
the  homestead  final  entry. 

The  mineral  entry  was  thereupon  held  for  cancellation,  to  the  extent 
of  the  conflict. 

December  29, 1898,  the  local  office  having  reported  service  of  notice 
on  the  mineral  entryman  of  said  decision  of  September  1, 1898,  and  that 
no  action  had  been  taken,  and  the  time  for  appeal  having  expired,  yoar 
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office  canceled  said  miueral  entry  as  to  said  conflict.  From  this  action 
the  mineral  claimant  has  appealed,  and,  although  said  appeal  is  irregu- 
lar, yet,  as  the  case  is  proceeding  exparte^  and  the  rights  of  no  third 
party  are  involved,  the  record  will  be  considered  with  a  view  to  a  proper 
disposition  of  the  case  on  its  merits,  and  the  correction  of  an  error  in 
your  office  decision  of  September  1, 1898,  rejecting  the  showing  made 
by  Tryon.  Reference  has  been  previously  made  to  the  ground  on  which 
your  office  held  the  showing  insufficient. 

If  the  premise  were  correct,  the  conclusion  based  thereon  would  be 
proper,  but  the  premise  in  its  most  essential  particular  is  erroneous, 
viz:  in  finding  that  Costa's  final  homestead  entry  was  made  February 
23, 1878,  when,  in  fact,  it  was  made  April  26, 1884,  as  is  shown  by  the 
tract- book  on  file  in  your  office,  and  the  evidence,  as  well  as  the  admis- 
sion of  Costa,  shows  that  before  it  was  made  he  knew  all  about  the 
mineral  character  of  the  land.  This  error  of  fact  doubtless  resulted 
from  taking  the  date  of  Costa's  original  homestead  application  as  the 
date  of  final  entry,  but  be  that  as  it  may,  tlie  premise  is  incorrect  and 
the  conclusion  falls  with  it. 

The  facts  presented  by  the  record  show  that  the  ground  in  question 
was  known  mineral  land  at  the  time  the  homestead  claimant  made 
entry  and  obtained  his  final  receipt  under  the  homestead  laws.  It  fol- 
lows that  patent  was  improperly  issued  upon  said  entry,  a  matter 
which  could  have  been  corrected  through  a  suit  by  the  United  States 
for  the  cancellation  of  the  patent  and  the  recovery  of  title.  Costa, 
however,  is  not  claiming  the  land,  but  admits  that  the  same  was  pat- 
ented to  him  as  the  result  of  mistake,  which  he  has  undertaken  to  cor- 
rect as  far  as  he  can,  by  conveying  said  ground  to  the  mineral  claimant. 

Thus,  by  the  voluntary  acts  of  the  homestead  entryman  and  the  min- 
eral claimant,  all  has  been  accomplished  that  would  have  been,  if  suit 
had  been  instituted  by  the  United  States  for  the  cancellation  of  the 
patent  and  recovery  of  title.  Why,  then,  should  the  deed  not  be 
accepted  t  True,  it  would  have  been  a  shorter  proceeding  if  Costa  had 
conveyed  directly  to  the  United  States,  instead  of  through  the  mineral 
claimant,  but  it  is  not  believed  that  this  constitutes  ground  upon  which 
to  decline  the  acceptance  of  the  deed. 

It  is  made  clearly  to  appear  that  the  parties  have  acted  in  good  faith 
and  have  attempted  to  reconvey  title  to  the  United  States  for  the  pur- 
pose of  enabling  the  United  States  to  convey  ground  by  mineral  patent 
which  had  been  previously  included  in  a  homestead  patent  as  the  result 
of  a  mistake,  without  resort  to  judicial  proceedings  therefor.  There 
appears  to  be  no  valid  reason  why  the  deeds  reconveying  the  ground 
in  question  to  the  United  States  should  not  be  accepted  for  the  pur- 
poses aforesaid,  and  patent  issued  to  the  mineral  claimant  in  accord- 
ance with  his  entry. 

Your  office  decision  is  accordingly  reversed,  and  the  aforesaid  deed  of 
Walter  Tryon,  reconveying  to  the  United  States  title  to  the  ground 
conveyed  by  Costa  to  said  Tryon,  for  the  purpose  of  curing  the  mis- 
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take  in  including  it  in  his  (Oosta's)  homestead  entry,  will  be  accepted, 
and  said  mineral  entry  will  be  reinstated,  so  as  to  correspond  with  its 
original  status.  If  no  other  objection  to  said  mineral  entry  appears, 
the  same  will  be  approved  for  patent  in  its  order. 


RAILROAD     RIGHT    OF    WAY— RESERVATION  IN    FINAL    CERTIFICATE 

AND    PATENT. 

Denver  and  Rio  Grande  R.  R.  Co.  v.  Clack. 

A  reservation  of  a  railroad  right  of  way,  granted  ander  the  general  act  of  March  3. 
1875,  in  final  certificates  and  patents  issaed  for  lauds  traversed  therehy  is  not 
necessary,  and  should  not  be  inserted. 

Secretary  Hitchcock  to   the  Commissioner  of  the  Oeneral  Land  Office, 
(W.  V.  D.)  February  6,  1900.  (H.  G.) 

The  register  and  receiver  of  the  local  land  office  at  Montrose, 
Colorado,  on  September  12,  1895,  issued  to  N.  Ernest  Clack,  cash 
certificate  No.  1004  (Ute  series),  under  the  acts  of  Congress  providing 
for  the  sale  of  timber  and  stone  lands  (acts  of  June  3, 1878, 20  Stat.,  89, 
and  August  4, 1892,  27  Stat.,  348),  for  the  SW.  J  of  the  SB.  J  of  Sec! 
33,  T.  4  S.,  R.  3  B.,  Ute  meridian,  in  the  said  Montrose,  Colorado,  land 
district.  This  certificate  bears  upon  its  face  the  following  notation 
made  by  the  local  office:  "Subject  to  the  right  of  way  of  the  D.  & 
R.  G.  Ry.  Letter  <F',  January  5,  1893."  The  letter  of  your  office 
referred  to  enclosed  map  showing  the  location  of  the  road  of  said  com- 
pany in  the  vicinity  of  the  land  described,  filed  under  the  act  of  Con- 
gress of  March  3, 1875  (18  Stat.,  482),  and  approved  by  the  Secretary 
of  the  Interior,  December  20, 1882. 

Your  office  in  its  decision  of  February  16, 1897,  directed  that  said 
company,  the  appellant  here,  be  allowed  the  period  of  thirty  days 
within  which  to  show  cause  why  the  reservation  or  notation  endorsed 
on  the  certificate  should  not  be  canceled. 

The  said  company  responded  to  said  rule,  asserting  that  the  notation 
was  made  under  the  rules  of  this  department  existing  at  the  time  the 
said  certificate  was  issued,  which  ruling  was  changed  by  the  circular 
of  November  27,  1896  (23  L.  D.,  458),  and  complaining  of  said  ruling. 

The  answer  to  the  rule  was  passed  upon  by  your  office  in  its  said 
decision  of  July  10, 1897,  holding  that  the  case  could  not  be  excepted 
out  of  the  provisions  of  said  circular,  and  holding  for  cancellation  the 
notation  or  endorsement  on  the  cash  certificate  of  the  entryman. 

The  said  company  has  appealed  from  the  said  decision  of  your  6ffice. 

The  entryman  has  acknowledged  service  of  a  copy  of  the  answer  of  the 
company  to  the  rule  nisi  and  also  of  a  copy  of  the  appeal  of  said  com- 
pany. 

The  decision  of  your  office  is  based  upon  the  departmental  decision 
in  the  case  of  Dunlap  v.  Shingle  Springs  and  Placerville  R,  R.  Co.,  (23 
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L.  D.y  G7)  which  led  to  the  amendment  of  the  rule  theretofore  existing 
by  the  circular  of  November  27, 1896  (23  L.  D.,  ^5S).  The  said  decision 
is  to  the  effect  that, 

A  railroad  right  of  way  under  tbe  act  of  March  3,  1875,  is  faUy  protected  by  the 
terms  of  the  act  as  against  snbsequent  adverse  rights,  and  a  reservation  of  such 
right  of  way,  in  final  certificates  and  patents  issued  for  lauds  traversed  thereby,  is 
therefore  not  necessary,  and  should  not  be  inserted  (syllabus). 

Neither  the  decision  nor  the  circular  includes  cases  where  the  right 
of  way  has  been  granted  under  special  acts.  The  right  of  way,  accord- 
iDg  to  the  statement  in  the  decision  appealed  from,  was  granted  under 
the  general  act  of  March  3, 1875,  and  the  circular  is  still  in  force  as  to 
rights  of  way  so  granted.  It  was  remarked  in  a  recent  departmental 
decision  that  there  is  room  for  a  difference  of  opinion  respecting  the 
merits  of  the  distinction  made  by  said  circular  between  a  grant  by 
special  and  by  general  act,  but  it  was  held  that  while  it  was  in  force  it 
should  be  followed  (Oregon  Short  Line  Ky.  Co.  v.  Harkness,  27  L.  D., 
430,  431). 

The  decisions  were  fully  reviewed  in  the  case  of  the  Southern  Ute 
Allotments  (26  L.  D.,  77,  80)  and  the  distinction  made  in  the  circular 
was  followed,  the  appellant  in  this  case  being  the  company  applicant 
here,  and  it  was  held  that  a  clause  should  be  inserted  in  the  pat>ent 
made  to  Indian  allottees  setting  forth  that  the  conveyance  if  made  sub- 
ject to  the  right  of  way  granted  to  said  company  by  the  special  act 
of  June  8, 1872,  which  does  not  in  terms  protect  the  company's  right, 
but  this  decision  is  not  in  point  here,  as  the  map  of  location  here  in 
question  was  filed  and  approved  not  under  the  special  act  of  June  8, 
1872,  but  under  the  general  act  of  March  3,  1875. 

It  appears  from  the  statement  of  your  office  that  the  notation  upon 
the  certificate  issued  to  the  entryman,  excepting  the  right  of  way  to  the 
Denver  and  Eio  Grande  Eailway  Company,  the  predecessor  in  title  to 
the  appellant,  was  made  under  regulations  then  in  force,  but  as  under 
the  circular  now  in  force,  modifying  the  former  regulations  in  accord- 
ance with  departmental  decisions,  no  such  reservation  or  exception  can 
be  inserted  in  the  patent  to  the  entryman,  the  notation  on  the  cash 
certificate  of  entry  was  properly  directed  by  your  office  to  be  canceled. 

The  decision  of  your  office  is  affirmed. 


RAILROAD  LAXDS— SECTION  4,  ACT  OF  MARCH  8,  1887. 

Burton  bt  al.  v.  Dockendorp. 

The  right  to  receive  a  confirmatory  patent  uiider  section  4,  act  of  March  3, 1887,  by 
one  claiming  under  a  contract  of  purchase  with  a  railroad  company,  is  not 
defeated  by  a  supplemental  contract  between  such  purchaser  and  the  company, 
made  prior  to  the  application  for  patent  under  said  section,  where  the  intent  of 
said  supplemental  contract  is  merely  to  postpone  the  times  for  making  the  remain- 
ing annual  payments,  and  to  prescribe  the  manner  of  adjusting  the  rights  and 
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obligations  of  the  parties  under  the  original  contract,  in  the  event  of  the  failnre 
oi  the  company's  title  by  reason  of  a  decision  in  a  suit  then  pending,  bat  not 
commenced  until  after  the  original  contract  was  entered  into,  if  the  adjustment 
so  contemplated  has  not  been  made. 
The  decision  in  Olson  r.  Traver  ei  al.,  26  L.  D.,  350,  in  so  far  as  in  conflict  with  the 
conclusion  herein  reached  is  overruled. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  February  6,  1900.  (F.  W.  C.) 

Appeals  have  been  filed  on  behalf  of  L.  S.  Burton,  William  Carroll, 
L.  L.  Bassett  and  E.  Kiddell  from  your  office  decision  of  April  18, 1899, 
rejecting  their  several  applications  covering  the  SW.  J  of  Sec.  5,  T. 
96  N.,  R.  42  W.,  Des  Moines  land  district,  Iowa,  and  awarding  Alfred 
Dockendorf  the  right  to  complete  homestead  entry  thereof. 

The  tract  in  question  is  within  the  primary  limits  of  the  grant  to  the 
State  of  Iowa  made  by  the  act  of  May  12, 1864  (13  Stat,  72),  to  aid  in 
the  construction  of  a  railroad  from  Sioux  City,  in  said  State,  to  the 
south  line  of  the  State  of  Minnesota,  which  grant  was  by  the  State  of 
Iowa  conferred  upon  the  Sioux  City  and  St.  Paul  Railroad  Company. 
The  tract  was  patented  to  the  State  for  the  use  and  benefit  of  said  rail- 
road company,  but  was  never  patented  to  the  company  by  the  State. 
The  tract  is  also  opposite  that  portion  of  said  line  of  road  which  was 
duly  constructed  and  the  completion  of  which,  in  sections  of  ten  miles 
each,  was  duly  certified  to  by  the  governor  of  the  State,  and  it  is  a 
part  of  the  lauds  recovered  by  the  United  States  in  the  suit  brought 
against  the  Sioux  City  and  St.  Paul  Railroad  Company  to  recover  and 
quiet  title  to  lands  erroneously  patented  to  th^  State  for  the  use  and 
benefit  of  said  company.  This  suit  was  brought  in  the  circuit  court 
of  the  United  States  for  the  northern  district  of  Iowa,  in  October  1889, 
pursuant  to  the  act  of  March  3, 1887  (24  Stat.,  556),  and  a  decree  was 
rendered  therein  in  favor  of  the  United  States  at  the  October,  1890, 
term  (43  Fed.  Rep.,  617),  which  was  affirmed  by  the  supreme  court 
October  21,  1895  (159  U.  S.,  349). 

In  the  notice  opening  these  lands  to  entry  those  claiming  rights  in 
any  portion  of  the  lands  under  the  act  of  1887,  were  required  to  come 
forward  during  the  period  of  publication  and  give  notice  of  their  claims. 
Acting  thereunder,  L.  L.  Bassett  and  E.  Riddell,  claimants  through  a 
contract  for  the  purchase  of  this  tract  made  with  said  railroad  com- 
pany, filed  in  the  local  land  office,  on  January  16, 1896,  an  application 
for  the  confirmation  of  their  title  under  section  four  of  the  act  of  1887, 
and  duly  published  notice  of  their  intention  to  offer  proof  in  support 
thereof. 

On  February  27, 1896,  the  day  set  for  the  opening  of  these  lands, 
applications  to  make  entry  of  this  tract  under  the  homestead  law  were 
made  by  a  number  of  persons,  among  them  being  Burton  and  Carroll, 
two  of  the  appellants.  On  March  8th  following,  Dockendorf  also  made 
application  to  make  homestead  entry  of  this  tract.    On  the  day  set  for 
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the  offering  of  proof  under  the  application  for  confirmation  of  Bassett 
and  Kiddell,  all  the  homestead  a[)plicants  defaulted  excepting  Barton, 
Carroll  and  Dockendorf,  and  the  hearing  proceeded. 

From  the  evidence  then  taken  it  appears  that  on  November  12, 1887, 
Badiel  B.  Gall  vert  entered  into  a  written  contract  with  said  railroad 
company  for  the  purchase  of  this  tract  at  the  stipulated  price  of  $2820, 
to  be  paid  with  interest  in  ten  annual  installments,  the  contract  also 
containing  the  following  stipulation: 

And  it  being  mutually  undorntood,  that  the  above  premises  are  sold  to  said  second 
party  for  improvement  and  cultivation,  the  said  secun<l  party  hereby  further  agrees 
and  obUgiates  herself  &  her  heirs  and  assigns,  that  all  improvements  placed  upon 
said  premises  shall  remain  thereon,  and  shall  not  be  removed  or  destroyed  until 
final  payment  for  said  lands.  And  further,  that  she  will  punctually  pay  said  sums 
of  money  above  spccitied,  as  each  of  the  same  becomes  due;  and  that  she  will  regu- 
larly and  seasonably  pay  all  such  taxes  and  assessments  as  may  be  lawfully  imposed 
upon  said  premises. 

By  two  subsequent  {issignments  the  contract  was  transferred  to  L.  L. 
Bassett  and  E.  Kiddell.  They  and  their  predecessors  in  interest  have 
paid  $1977.56  to  the  railroad  company  upon  the  purchase  price  for  the 
land  and  have  paid  the  taxes  thereon,  and  have  cultivated  and  im- 
proved between  one  hundred  and  thirty-five  and  one  hundred  and  forty 
acres  thereof. 

Upon  this  record  the  local  land  officers  sustained  Bassett  and  liiddell's 
application  for  confirmation  and  rejected  the  homestead  application. 

Carroll  and  Dockendorf  appealed,  and  by  your  office  decision  of 
April  18,  1S90,  the  decision  of  the  local  officers  was  reversed,  upon  the 
ground  that  Bassett  and  Riddell  had  entered  into  a  supplementary 
agreement  with  the  railroad  company  identical  with  that  considered 
by  this  Department  in  the  case  of  Olson  r.  Traver  et  al,  (26  L.  D.,  350), 
and  therefore  were  not  at  the  time  of  their  application  for  confirmation 
purchasers  within  the  purview  of  section  four  of  the  act  of  1887.  Your 
said  office  decision  then  determined  the  rights  of  the  several  appli- 
cants under  the  homestead  law  and  awarded  the  right  of  entry  to 
Dockendorf  because  he  was  a  settler  upon  this  tract  at  the  time  of  the 
opening,  while  the  other  parties  rest  alone  upon  the  tender  of  applica- 
tions to  enter  on  the  day  of  the  opening. 

In  the  case  of  Olson  r.  Traver  et  ah  it  was  held  by  this  Department 
that  a  confirmatory  patent  under  section  four  of  the  act  of  1887  can  not 
be  given  to  a  purchaser  of  railroad  lands  whose  contract  of  purchase 
has  been  abrogated  at  the  time  of  the  application  for  confirmation,  and 
that  the  supplementary  contract  made  by  Olson  was  an  abrogation  of 
his  original  contract  of  purchase. 

The  supplementary  contract  here  in  question  contains  the  following 
stipulations: 

Witnesneth,  that  the  parties  hereto  do  hereby  mutually  ajp-ee  that  the  said  agree- 
ment hereinbefore  referred  to,  be,  and  the  same  is,  hereby  mod^tied  as  follows : 

The  time  for  payment  of  the  several  iustallmeuts  of  principal  and  interest  men- 
tione<l  in  said  agreement  now  remaining  unpaid  is  hereby  extended  to  the  expiration 
2967— VOL  29 31 
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of  ninety  days  from  and  after  the  date  of  lilinj^  in  the  office  of  the  clerk  of  the 
supreme  court  of  the  United  States  of  a  decision  in  that  court  in  the  canee  herain- 
before  ref«)rred  to,  provided  that  such  extension  shall  not  exceed  live  years  from  and 
after  January  1,  1893;  and  provided  further,  that  the  installments  of  principal  and 
interest  mentioned  in  said  original  agreement,  the  time  of  payment  of  which  is 
hereby  extended,  shall  benr  interest  from  the  times  the  same  became  or  slnill  become 
due  under  said  original  agreement  until  paid,  at  the  rate  of  six  per  cent  per  aiiuam. 

The  party  of  the  second  part  shall  and  does  hereby  agree,  on  or  before  Octuber 
first  in  each  year,  during  the  existence  of  said  original  a(;roement,  and  this  modifi- 
cation thereof,  and  as  the  same  shall  become  due,  to  pay  or  cause  to  be  paid  all  taxes 
and  assessments  imposed  upon  said  premises. 

That  in  the  eveut  of  a  decision  in  the  above  entitled  action  in  the  Uni  14311  States 
supreme  court  adverse  to  said  Sioux  City  and  Saint  Paul  Railroad  Company  as  to 
the  title  to  the  said  land  above  describe<l,  the  said  parties  of  the  second  part  will 
within  ninety  days  thereafter  surrender  said  original  agreement  and  this  uioditica- 
tion  thereof  to  the  parties)  of  the  first  part,  at  St.  Paul,  Minnesota,  and  receive  there- 
for from  the  said  parties  of  the  first  part,  or  either  thereof,  the  amount  which  has 
then  been  paid  on  said  agreement  on  account  of  principal  and  interest  mentioned  in 
said  original  agreement,  the  same  to  be  received  and  accepted  hy  said  second  par- 
ties in  full  settlement  of  all  their  rights  under  said  original  agreement  and  this 
modification  thereof,  and  as  a  release  of  any  and  all  claims  suffered  by  said  parties 
of  the  second  part,  their  heirs,  exeoutors,  administrators  or  assigns,  by  reason  of 
the  failure  of  the  title  of  said  parties  of  the  first  part  to  said  land. 

That  except  as  herein  stated,  all  the  terms  and  conditions  of  said  original  agree- 
ment shall  continue  and  remain  in  full  force. 

In  the  decision  in  the  Olson  case  it  was  said : 

The  supplementary  contract  clearly  provided  for  the  aQuulling  and  surrender  of 
the  original  contract  and  an  abandonment  of  Olson's  rights  thereunder,  on  the  hap- 
pening of  a  stated  contingency,  and  for  the  payment  to  him  of  a  liquidated  sum  for 
said  surrender  and  abandonment.  After  the  supreme  court  on  October  21,  1895, 
decided  that  the  company  had  no  title  to  the  land,  under  the  terms  of  the  supple- 
mentary contract  and  within  the  time  fixed  therein,  in  contemplation  of  law,  the 
abrogation  and  annuUment  of  the  first  contract,  and  the  abandonment  of  Olson '^ 
rights  thereunder,  became  fixed,  determined  and  complete.  In  lien  thereof  he  had 
only  the  supplementary  agreement  with  the  company,  which  does  not  evidence  a 
purchase  by  him  from  the  company,  but  an  annuliment  of  a  claim  of  purchase. 

The  flrst  question  therefore  for  determination  is  the  effect  of  the  sup- 
plementary contract  entered  into  between  Bassett  and  Eiddell  and  the 
railroad  company  March  23,  1893,  which  is  identical  with  that  in  the 
Olson  case,  although  not  so  fully  set  forth  in  the  decision  in  that  case 
as  it  is  here.  If  that  decision  is  adhered  to,  the  decision  of  your  office 
must  necessarily  be  affirmed,  so  far  as  it  denies  Bassett  and  BiddelFs 
application  for  confirmation.  The  question  is  an  important  one,  and 
has  been  fully  and  exhaustively  presented  in  oral  argument  and  by 
brief.  After  most  careful  consideration  thereof,  the  Department  is  of 
opinion  that  the  decision  in  the  Olson  case  is  wrong  in  respect  to  this 
matter. 

The  error  in  that  decision  was  in  holding  that  the  supplemental  con- 
tract worked,  either  directly  or  indirectly,  an  abrogation  and  annul- 
ment of  the  original  contract  and  an  abandonment  of  the  purchaser's 
rights  thereundeV.  Apart  from  the  provision  postponing  the  times  for 
making  the  remaining  annual  payments  upon  the  original  contract,  the 
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sapplementary  contract  amoanted  only  to  a  stipulation  that,  if  the 
sapreme  conrt,  in  tlie  suit  then  pending,  shoald  decide  against  the 
right  of  the  company  to  retain  these  lands  nnder  its  grant,  the  pur- 
chasers would,  within  a  stipulated  time,  accept  a  fixed  sum  of  money 
in  satisfaction  of  all  claiu)  for  damages  suffered  by  them  by  reason  of 
the  failure  of  the  company's  title.  Evidently  its  purpose  was  to  post- 
pone the  times  for  the  remaining  annual  payments,  and  to  liquidate  the 
damages  which  the  purchasers  might  exact  from  the  company  in 
the  event  of  a  failure  of  its  title,  and  to  permit  the  original  contract  to 
stand  as  thus  supplemented.  The  two  contracts  should  be  construed 
together  as  constituting  one  transaction,  and  when  so  considered  Bas- 
sett  and  Biddell  are  as  much  purchasers  as  though  the  supplementary 
agreement  had  not  been  made.  The  provisions  contained  in  the  latter 
might  have  been  inserted  in  the  original  contract  without  in  anywise 
taking  from  it  the  character  of  an  agreement  for  the  sale  of  the  land. 

Bassett  and  Kiddell  have  a  contract  with  the  company  for  the  sale  of 
this  tract  which  has  not  been  fulfilled  and  on  account  of  which  they 
have  a  subsisting  claim  for  damages  against  the  company.  That  is 
just  what  they  would  have  if  the  original  contract  had  not  been  modi- 
fied. The  rule  for  nil  asuring  the  damages  may  have  been  somewhat 
changed  by  the  supplementary  contract,  but  it  did  not,  either  directly 
or  indirectly,  work  an  abrogation,  annulment  or  abandonment  of  the 
original  contract.  The  latter  continued  to  be  the  principal  contract, 
while  the  supplementary  agreement  was  secondary  in  its  nature,  and 
prescribed  the  manner  of  ad^justing  the  obligations  and  rights  of  the 
parties  under  the  principal  contract  in  the  event  that  the  decision  of 
the  supreme  court  should  render  the  company's  performance  of  its 
obligations  thereunder  impossible.  That  adjustment  has  not  been 
made.  While  the  original  contract  can  not  be  performed,  it  has  not 
for  that  reason  ceased  to  have  any  force  or  effect.  That  the  parties 
did  not  intend  that  it  should  be  altogether  superseded  by  the  supple- 
mentary contract  is  clearly  shown  by  the  provision  in  the  latter  "  that 
except  as  herein  stated,  all  the  terms  and  conditions  of  said  original 
agreement  shall  continue  and  remain  in  full  force." 

In  the  case  of  Linkswiller  v.  Schneider,  in  the  circuit  court  of  the 
United  States  for  the  northern  district  of  Iowa  (95  Fed.  Kep.,  203, 207), 
Judge  Sbiras,  in  passing  upon  the  effect  of  one  of  these  supplementary 
contracts,  said:  . 

Bat  it  is  further  contended  on  behalf  of  the  complainant  that  because  Schneider, 
after  be  had  made  the  contract  of  purchase,  entered  into  a  contract  with  the  rail- 
y\aj  company  to  theeifect  that  if  the  supreme  court  should  finallj'  decide  adversely 
to  the  right  of  the  railway  company  to  hold  the  lands  nnder  the  grant,  then  Schnei- 
der would  surrender  his  contract  of  purchase  to  the  company  upon  payment  to  him 
by  the  company  of  all  money  received  from  him,  this  nnist  be  held  to  prove  the 
bad  faith  of  Schneider  in  originally  entering  into  the  contract  of  purchase.  The 
assertion  of  such  a  contention  surely  shows  the  straits  to  which  complainant  is 
driven  in  bis  e£fort  to  make  out  this  charge  of  bad  faith  on  part  of  Schneider.  This 
agreement,  if  it  had  been  fully  carried  out  and  performed  (which  is  not  charged  in 
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the  bill),  would  only  have  had  the  effect  to  settle  the  qnestion  of  damnges  as 
between  the  railway  company  and  Schneider,  but  it  would  not  in  any  way  affect 
the  right  of  the  latter  to  secure  the  title  of  the  Innd  from  the  United  States  nnder 
the  provisions  of  the  acts  of  1887  and  1806. 

The  bona  fides  of  the  purchase  from  the  railroad  company  is  assailed 
upon  the  ground  that  the  purchasers  were  charged  with  notice  of  the 
infirmity  iu  the  company's  title.  A  like  conteutioii  was  made  in  the 
case  of  Schneider  v.  Linkswiller  et  al,  (2(5  L.  D.,  407),  wheu  it  was 
before  this  Department,  but  after  a  careful  examination  thereof  and 
of  the  proceedings  of  the  legislative  and  executive  branches  of  the 
State  government  relating  to  this  railroad  grant,  the  contention  was 
held  not  to  be  well  taken.  Upon  further  consideration  that  view  is 
adhered  to. 

Wheu  the  Schneider  case  was  afterwards  before  the  circuit  court, 
as  before  cited,  Judge  Shiras  said  upon  this  poiut: 

To  charge  Schneider  with  being  a  purchaser  iu  bad  faith,  it  is  necessary  to  hold 
that,  when  he  made  his  purchase  from  the  railway  company,  he  onght  to  have  fore- 
seen the  outcome  of  litigation  between  the  United  States  and  the  railway  company, 
which  had  not  then  been  commenced,  and  which  resulted  in  a  decision  which  holds, 
not  that  the  company  did  not  earn  the  lands  in  question,  and  would  not  be 
entitled  to  them  by  a  strict  legal  construction  of  the  act  of  Congress  making  the 
grant,  but  that  a.s  the  company  did  not  build  the  entire  line  of  road  contemplated  in 
the  grant,  and  as  it  had  in  fact  received  the  full  number  of  acres  it  had  earned,  a 
court  of  equity  would  not  permit  the  company  to  show  that,  as  a  matter  of  law,  it 
had  become  entitled  io  the  lands  in  O'iJrien  connty. 

From  a  review  of  the  whole  matter  it  is  held  that  Bassett  and  Kiddell 
are  bona  fide  purchasers  within  the  meaning  of  section  four  of  the  act 
of  1887,  and  the  decision  of  your  office  is  therefore  reversed.  The 
homestead  applications  of  the  other  claimants  will  stand  rejected. 


HOMESTEAD  CONTEST-ACT  OF  JUNE  10,  1898. 

Burns  r.  Lander. 

The  provision  iu  the  act  of  June  16,  1898,  requiring  in  case  of  a  contest  initiated 
against  a  settler,  on  the  ground  of  ahandonment  at  a  time  when  the  United 
States  is  engaged  in  war,  an  allegation  in  the  aflSdavit  of  contest  that  the  alleged 
ahsence  of  the  settler  was  not  dne  to  his  enii)loyiuent  in  the  army,  navy,  or 
marine  corps  of  the  United  States,  is  mandatory,  and  non-compliance  therewith 
can  not  he  cnred  hy  amendment  after  service  of  process  in  a  cont-est  to  which  the 
statute  applies,  and  in  which  no  appearance  is  made  hy  the  defendant. 

Secretary  Hitchcock  to  the  CommiHsUmer  of  the  General  Land   Office, 
(W.  y.  D.)  February  10,  1900.  (A.  S.  T.) 

On  April  17,  189i>,  Frank  Lander  made  homestead  entry,  Xo.  7701, 
for  the  NE.  \  of  the  NE.  \  of  Sec.  9,  T.  17  S.,  E.  2  E.,  Los  Angeles, 
California,  land  district. 

On  July  6,  1898,  Edward  E.  Burns  filed  bis  affidavit  of  contest 
against  said  entry  alleging  that  Lander  had  wholly  abandoned  said 
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land  and  changed  his  residence  therefrom  for  over  two  years,  and  that 
said  tract  is  not  settled  npon  and  cultivated  by  said  party  as  required 
by  law. 

After  various  attempts  to  get  personal  service  of  notice  on  Lander, 
Burns  filed  his  affidavit  alleging  that  Lander  was  a  resident  of  South 
Dakota  and  asked  for  a  new  notice  and  an  order  of  publication,  which 
were  duly  issued,  and  service  was  had  by  publication,  citing  the  parties 
to  appear  before  a  United  States  commissioner  at  San  Diego,  Califor- 
nia, on  January  0,  1899,  and  naming  January  13, 1899,  for  the  hearing 
before  the  register  and  receiver  of  the  local  office. 

On  the  day  fixed  for  the  hearing  the  contestant  appeared  and  sub- 
mitted his  testimony.    The  defendant  made  default. 

The  local  officers  recommended  that  Lander's  entry  be  canceled. 
Notice  of  the  action  of  the  local  officers  was  sent  by  registered  mail,  to 
Lander  at  Jamuel,  California,  his  post-office  address  of  record,  but  was 
returned  unclaimed.  No  appeal  was  taken  from  the  action  of  the  local 
officers. 

On  September  21, 1899,  your  office  rendered  a  decivsion  remanding 
the  case  to  the  local  office  to  the  end  that  the  contestant  might  amend 
his  contest  affidavit  so  as  to  make  it  conform  to  the  requirements  of  the 
act  of  Congress  approved  June  16, 1898  (30  Stat.,  473),  and  the  circu- 
lar of  July  8,  1898  (27  L.  D.,  146),  and  Burns  has  appealed  from  that 
decision  to  this  Department. 

The  act  of  June  IG,  1898,  provides — 

That  in  every  case  in  which  a  settler  on  the  public  land  of  the  United  States  under 
the  homestead  laws  enlists  or  is  actually  eng.iged  in  the  army,  navy,  or  marine  corps 
of  the  United  States  as  a  private  soldier,  officer,  seaman,  or  marine  during  the  exist- 
ing war  with  Spain,  or  during  any  other  war  in  which  the  United  States  may  be 
engaged,  his  services  therein  shnll,  in  the  administration  of  the  homestead  laws,  be 
construed  to  be  equivalent  to  all  intents  and  purposes  to  residence  and  cultivation 
for  the  same  length  of  time  npon  the  tract  entered  or  settled  upon;  and  hereafter  no 
contest  shall  be  initiated  on  the  ground  of  abandonment,  nor  allegation  of  abandon- 
ment sustained  against  any  such  settler,  unless  it  shall  be  alleged  in  the  preliminary 
affidavit  or  affidavitsof  contest,  and  provedat  the  hearing  in  cases  hereafter  initiated, 
that  the  settler^s  alleged  absence  from  the  land  was  not  due  to  his  employment  in 
such  service. 

This  contest  was  Initiated  after  the  date  of  that  act,  and  is  based 
on  an  allegation  of  abandonment.  The  act  clearly  inhibits  the  initia- 
tion of  a  contest  on  the  ground  of  abandonment  at  a  time  when  the 
United  States  was  engaged  in  a  war,  unless  it  be  alleged  in  the  pre- 
liminary affidavit  or  affidavits  of  contest  that  the  settler's  alleged 
absence  from  the  land  was  not  due  to  his  employment  in  the  army, 
navy,  or  marine  corps  of  the  United  States.  The  statute  is  mandatory 
and  compliance  therewith  cannot  be  dispensed  with  by  the  land  depart- 
ment, nor  can  noncompliance  therewith  be  cured  by  amendment  after 
the  service  of  process  in  a  contest  to  which  the  statute  applies  and  in 
which  no  appearance  is  made  by  the  defendant.  The  United  States 
was  engaged  in  a  war,  within  the  meaning  of  this  act,  during  a  part  at 
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least  of  the  alleged  period  of  abandonment,  bnt  the  affidavit  does  not 

allege  that  the  entryman's  absence  from  the  land  was  not  due  to  his 

employment  in  the  army,  navy  or  marine  corps  of  the  United  States. 

The  affidavit  was  not  sufficient.    Notice  of  the  contest  was  not  given 

by  personal  service,  and  the  defendant  made  no  appearance.    Without 

deciding  whether  there  may  be  instances  in  which  the  affidavit  may  be 

amended,  it  is  clear  that  it  cannot  be  amended  in  this  respect  in  cases 

like  this. 
The  decision  of  your  office,  in  so  far  as  it  holds  that  said  allegation 

is  a  necessary  prerequisite  to  the  initiation  of  such  a  contest,  is  correct; 

but  it  was  error  to  direct  that  the  contestant  be  allowed  to  amend  the 

contest  affidavit  and  to  use  the  evidence  theretofore  taken. 

The  decision  of  your  office  is  therefore  reversed,  and  said  contest 

dismissed. 


ISOLATED  TRACT-ACT  OF  FEBRUARY  «6,  1895. 

Aaron  Harris. 

If  a  tract  of  laud  becomes  isolated  by  remaining  unappropriated  for  three  years  after 
the  surrounding  land  has  been  ''entered,  filed  upon,  or  sold  by  the  gorem- 
ment|''  and  entry  is  then  made  of  said  trnct,  it  therenpon  loses  its  statns  as  an 
isolated  tract;  and  if  the  entry  is  thereafter  canceled  said  tract  will  not  again 
become  isolated  until  the  expiration  of  three  y<'ars  from  the  date  of  cancellation. 

Secretary  Hitchcock  to  the  Gommisswner  of  the  General  Land  Office, 
( W.  V.  D.)  February  10^  1900.  (G.  J.  H.) 

Aaron  Harris  has  appealed  from  your  office  decision  of  May  13, 1899, 
denying  his  application  to  have  the  SB.  \  of  the  SE.  \  of  Sec.  18,  T.  21 
K,  B.  40  E.,  Spokane  land  district,  Washington,  oflfered  at  public  sale, 
as  an  isolated  tract,  under  section  2455  of  the  Revised  Statutes,  as 
amended  by  the  act  of  February  26,  1895  (28  Stat.,  687). 

It  appears  that  on  April  20,  1899,  Harris  filed  in  the  local  office  bis 
application  to  have  the  above-described  tract  offered  at  public  sale  as 
an  isolated  tract,  upon  which  the  local  officers,  on  April  26th  following, 
reported  that — 

Hd.  entry  No.  9854  made  June  5,  1895  hy  Vivian  H.  Hopson,  for  tlie  8E.  i  SE.  iof 
Sec.  18,  Tp.  21  N.,  R.  40  £.,  W.  M.,  was  this  day  canceled  by  relinqnisbment  in  this 
office. 

We  have  compared  the  application  with  the  records  of  this  office,  and  as  the  tn<'t 
applied  for  appears  to  come  within  the  provisions  of  the  act.  we  therefore  respect- 
fully recommend  the  allowance  of  Mr.  Harrises  application. 

Yonr  office,  on  May  13,  1809,  as  before  stated,  denied  this  applica- 
tion, for  the  reason  that — 

It  is  shown  by  the  tract  hook  tliat  the  said  8£.  i  8E.  i  8er.  18,  is  surrounded  by 
land  which  has  been  appropriated  for  more  than  three  years  Inst  past,  bnt  the 
tract  applied  for  could  not  be  considered  isolated  or  disconnected  in  the  meaning  of 
the  statute  until  three  years  from  date  of  the  cancellation  of  H.  E.  No.  9854. 
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Section  2455  of  the  Revised  Statutes,  as  amended  by  the  act  of 
February  26, 1895,  under  which  Harris  makes  his  application,  provides 
as  follows: 

It  shall  be  lawfal  for  t^e  CommissioTier  of  the  Geueral  Land  Office  to  order  iuto 
market  and  sell  for  not  lees  than  one  dollar  and  twenty-five  cents  per  acre  any  iso- 
lated or  disconnected  tract  or  parcel  of  the  public  domain  less  than  one  quarter  sec- 
tion which  in  his  judgment  it  would  be  proper  to  expose  to  sale  after  at  least  thirty 
days'  notice  by  the  land  officers  of  the  district  in  which  such  lands  may  be  situated: 
Prorided,  That  lauds  shall  not  become  so  isolated  or  disconnected  until  the  same  have 
been  subject  to  homestead  entry  for  a  period  of  three  years  after  the  surrounding 
land  has  been  entered,  filed  upon,  or  sold  by  the  p:ovemment:  Provided,  That  not 
more  than  one  hundred  and  sixty  acres  shall  be  sold  to  any  one  person. 

An  examination  of  the  records  of  your  office  shows,  as  stated  in  your 
office  decision,  that  all  of  the  tracts  surrounding  the  forty  acres  in  ques- 
tion have  been  "  entered,  filed  upon,  or  sold  by  the  government,"  the 
last  two,  the  NE.  J  of  the  l^E.  i  of  Sec.  19,  and  the  S W.  J  of  the  SW.  J 
of  Sec.  17,  adjoining  the  tract  applied  for  on  the  south  and  east,  respec- 
tively, having  been  selected  by  the  Northern  Pacific  Railroad  Company 
on  June  27,  1888,  and  patented  to  said  company  on  May  17, 1894. 

It  is  contended  in  the  appeal  that  as  the  entryman  who  made  home- 
stead entry  No.  9854,  above  mentioned,  for  the  tract  in  question,  had 
never  complied  with  the  homestead  law  as  to  residence  and  improve- 
ment, the  land  applied  for  should  be  considered  an  isolated  tract  not- 
withstanding the  homestead  entry  of  record.  This  matter  has  been 
several  times  considered  by  this  Department,  and  it  has  been  held  that 
wliile  land  is  covered  by  an  uncanceled  homestead  entry,  it  is  not  "  sub- 
ject to  homestead  entry,"  within  the  meaning  of  the  first  proviso  to  sec- 
tion 2455.     (G.  W.  Allen,  26  L.  D.,  607;  Hand  v.  De  Remer,  id.,  676.) 

The  last  of  the  tracts  surrounding  the  land  in  question  were  selected 
by  the  railroad  company,  as  before  stated,  on  June  27, 1888,  and  the 
homestead  entry  for  this  land  was  not  made  until  June  5,  1895.  It 
appears,  therefore,  that  the  tract  applied  for  remained  vacant,  unap- 
propriated public  land  for  nearly  seven  years  after  the  surrounding 
land  had  been  ^*  entered,  filed  upon,  or  sold  by  the  government,"  and 
clearly  became  an  isolated  tract  within  the  meaning  of  section  2455. 
The  question  therefore  arises,  If  a  tract  of  land  once  becomes  an 
isolated  tract,  does  it  always  therefore  remain  an  isolated  tract,  not- 
withstanding an  entry  is  made  thereof  which  is  subsequently  canceled; 
or  will  the  making  of  such  entry  take  the  land  out  of  the  class  of 
isolated  tracts,  so  that  after  the  cancellation  thereof  three  years  will 
have  to  elapse  before  the  tract  again  becomes  isolated? 

In  the  case  of  John  P.  Shank  (24  L.  D.,  296)  it  was  held  that, 
although — 

other  entries  bad  been  aUowcd  and  filings  made  from  time  to  time  covering  a  period 
greater  than  that  required  by  the  statute,  nevertheless  the  true  meaning  of  the 
section  contemplated  that  no  tract 'became  isolated  within  the  meaning  of  the  law 
unless  at  the  time  of  the  application  to  have  it  sold,  such  tract  was  surrounded  by 
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entries  or  iiliDgs,  or  land  already  sold,  which  entries  or  filings  or  sale  had  been  made 
at  least  three  years  prior  thereto. 

From  this  decision  of  the  Department  it  appears  that  a  piece  of  land 
does  not  become  an  isolated  tract,  under  section  2455,  until,  for  a 
period  of  at  least  three  years  immediately  preceding  the  application  to 
have  said  tract  sold,  it  has  been  surrounded  by  lands  which  have  been 
"entered,  filed  upon,  or  sold  by  the  government."  Under  this  ruling, 
if  all  the  surrouudiug* tracts  have  at  any  time  been  covered  by  entries 
for  a  period  of  three  years  or  more,  thus  making  the  land  inclosed  an 
isolated  tract,  and  if  one  of  the  surrounding  entries  then  be  canceled 
and  the  tract  previously  covered  thereby  again  becomes  vacant  public 
land,  the  tract  which  had  been  surrounded  immediately  loses  its  status 
as  an  isolated  tract.  If,  then,  another  entry  should  be  made  of  the 
same  tract  which  had  been  ])reviously  embraced  within  the  canceled 
entry,  the  former  isolated  tract  would  not  again  become  an  isolated 
tract  until  the  expiration  of  three  years  from  the  date  of  such  second 
entry  of  the  adjoining  tract.  If  including  the  surrounding  lands 
within  entries  which  remain  of  record  for  a  period  of  three  years  or 
more  will  thus  give  to  the  inclosed  laud  the  status  of  an  isolated  tract, 
and  the  cancellation  of  any  of  the  surrounding  entries  will  again 
remove  such  inclosed  land  from  the  class  of  isolated  tracts,  it  would 
seem  that  the  same  rule  is  applicable  to  the  inclosed  tract  which  is 
thus  affected;  that  is,  if  a  tract  once  becomes  an  isolateil  tract,  by 
remaining  unappropriated  for  three  years  after  the  surrounding  land 
has  been  "entered,  filed  upon,  or  sold  by  the  government,"  and  entry 
is  then  made  of  that  tract,  it  immediately  loses  its  character  sis  an 
isolated  tract,  and  if  the  said  entry  is  subsequently  canceled,  it  will 
not  again  become  an  isolated  tract  until  the  exi>iration  of  three  years 
from  the  date  of  such  cancellation. 

Your  office  decision  denying  Harris's  application  is  in  harmony  with 
the  views  herein  expressed,  and  it  is  hereby  affirmed. 


MINING  CLAIM— LACHKS  IN  THE  PROSECUTION  OF  APPLICATION. 

P.  WOLENBBRG  ET  AL.  (On  KEVIEW). 

A  mineral  applicant  by  failure  to  proBccute  his  application  to  completion,  within  a 
reasonable  time  after  the  expiration  of  the  period  of  publication  of  the  notice 
thereof,  waives  all  rights  secured  by  the  earlier  proceedings  on  his  application; 
and  in  a  case,  arising  on  the  protest  of  one  claiming  nnder  an  alleged  adverse 
right  acquired  after  the  expiration  of  the  period  of  publication,  where  this  rule 
has  been  applied  by  the  Department,  the  subsequent  withdrawal  of  the  protest 
will  not  operate  to  relieve  the  applicant  from  the  consequences  of  his  laches. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  b.)  February  10, 1900.  (A.  B.  P.) 

By  decision  of  November  13, 1899,  in  the  case  of  P.  Wolenberg  et  ah 
(29  L.  D.,  302),  the  Department  directed  the  cancellation  of  mineral 
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entry  No.  1842,  made  December  21,  1898,  upon  the  application  filed 
December  2, 1896,  by  said  P.  Wolenberg  et  al.y  for  patent  to  the  Mascot 
and  PeuusylvaDia  lode  mining  claims,  survey  No.  10825,  Crippled  Creek 
mining  district,  Paeblo,  Colorado,  on  the  groaud  that  said  entry  was 
not  made  until  the  lapse  of  nearly  two  years  after  the  expiration  of  the 
period  of  publication  of  notice  of  said  application  for  patent,  no  reason 
for  the  delay  having  been  shown.  This  action  was  taken  upon  a  pro- 
test against  said  entry  filed  by  Eobert  A.  Christy,  in  which  it  was 
alleged,  among  other  things,  that  the  applicants  for  patent  had  failed 
to  make  an  expenditure  of  $100,  in  labor  or  improvements,  upon  the 
Mascot  claim  during  the  year  1806,  or  at  any  time  thereafter,  and  that 
by  reason  of  such  failure  protestant  had  relocated  said  Mascot  claim 
March  23, 1897,  as  the  Riverside  lode. 

The  mineral  entrymen  have  filed  what  is  denominated  a  motion  for 
review  of  said  departmental  decision,  whereby,  and  by  the  brief  of 
counsel  and  other  papers  accompanying  the  same,  it  is  alleged  and 
shown  that  by  a  compromise  between  the  parties  since  said  decision 
was  rendered,  Robert  A.  Christy  "has  wholly  merged  his  interests, 
acquired  by  the  relocation,  with  those  of  Wolenberg  et  al.j^^  and  in  view 
thereof  has  withdrawn  his  said  protest  and  "no  longer  asserts  any 
relocation  rights  upon  the  premises  in  question."  It  is  thereupon  asked 
that  the  former  decision  be  revoked  u,nd  the  mineral  entry  allowed  to 
stand,  upon  the  suggested  theory  that  by  reason  of  the  merging  of  the 
interests  of  the  parties,  and  the  withdrawal  of  protest  by  Christy,  the 
question  of  the  delay  in  making  said  entry  has  become  a  matter  solely 
between  the  government  and  the  mineral  claimants. 

As  the  motion  relates  only  to  matters  which  have  occurred  since  the 
former  decision  was  rendered,  it  cannot  be  considered  as  a  motion  for 
review.  Looking  to  the  substance  rather  than  form,  however,  and 
treating  the  motion  as  a  petition  asking  supervisory  action,  it  is  not 
believed  that  sufficient  grounds  have  been  shown  for  entertaining  it. 

By  the  former  decision  it  was  held  that  the  failure  of  the  applicants 
for  patent  to  prosecute  their  application  to  completion  within  a  reason- 
able time  after  the  expiration  of  the  period  of  publication  of  the  notice 
thereof,  no  reason  for  the  delay  being  shown,  constituted  a  waiver  of 
all  rights  obtained  by  the  earlier  proceedings  upon  their  application. 

This  ruling  rests  upon  the  principle,  as  clearly  stated  in  said  decision, 
that  the  assumption  declared  in  section  2325  of  the  Revised  Statutes, 
that  no  adverse  claims  exist  in  those  cases  where  no  adverse  claim  is 
filed  in  the  local  land  office  during  the  period  of  publication,  relates  to 
the  time  of  the  expiration  of  the  period  of  publication  and  to  adverse 
claims  which  might  have  been  made  known  at  the  local  office  prior  to 
that  time,  and  does  not  relate  to,  or  have  anything  to  do  with,  adverse 
claims  which  may  be  initiated  after  that  time  by  reason  of  failure  by 
the  applicants  to  comply  with  the  law  or  otherwise. 

In  this  case  the  protestant  asserted  an  adverse  claim  by  reason  of 
relocation  after  the  expiration  of  the  period  of  publication  of  notice  of 
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the  application  for  patent,  based  upon  the  alleged  failure  of  the  original 
claimants  to  make  the  annual  expenditure  in  labor  or  improvements 
necessary  to  the  continued  maintenance  of  their  possessory  title  as 
against  subsequent  locators.  The  fact  that  since  the  former  decision 
was  rendered,  the  protestant  has,  by  compromise  with  the  applicants, 
merged  his  interests,  acquired  by  the  relocation,  with  those  of  the 
applicants,  and  withdrawn  his  protest,  does  not  materially  change  the 
situation  as  affecting  the  application  of  the  principle  announced  in  tbat 
decision. 

It  is  practically  conceded  by  the  petitioners  that  in  the  face  of  the 
protest  the  ruling  of  the  Department  wan  correct,  but  it  is  contended 
that  since  the  withdrawal  of  the  protest  there  is  no  longer  any  reason 
'  for  the  ruling,  and  it  should,  therefore,  be  revoked.  This  contention  is 
not  believed  to  be  tenable.  The  effect  of  the  former  decision  was  that 
the  applicants  for  patent,  by  reason  of  their  laches,  had  waived  all 
rights  obtained  by-  the  earlier  proceedings  upon  their  application. 
Having  thus  waived  their  previously  acquired  rights  as  applicants  for 
patent,  they  could  not  be  reinstated  in  those  rights  simply  by  securing 
the  withdrawal  of  the  protest  which  furnished  the  occasion  for  the 
departmental  action.  The  withdrawal  of  that  protest  does  not  re-entitle 
them  to  the  benefit  of  the  statutory  assumption  that  no  adverse  claim 
exists.  The  benefit  of  that  assumption  can  only  be  obtained,  or  re- 
established, in  the  manner  prescribed  by  the  statute.  That  roust  be 
done  before  the  land  department  is  authorized  to  pass  the  claims  to 
entry  and  patent. 

It  was  stated  in  the  former  decision  that  in  the  presence  of  the 
asserted  relocation  of  the  Mascot  claim,  the  applicants  for  patent  were 
not  in  a  position  to  urge  that  their  laches  or  delay  be  disregarded. 
The  subsequent  compromise  with  the  protestant,  whereby  the  with- 
drawal of  his  protest  was  secured,  does  not  place  them  in  such  a  posi- 
tion in  this  respect  as  requires  the  Department  now  to  disregard  their 
laches  and  delay.  It  is  not  believed  that  the  facts  of  this  case  would 
justify  such  a  course,  or  that  good  administration  would  be  promoted 
thereby.  Before  the  entry  of  the  Mascot  and  Pennsylvania  claims 
others  than  Christy  may  have  made  relocations  of  all  or  portions 
thereof  on  account  of  the  alleged  failure  of  Wolenberg  et  al.  to  do  the 
required  annual  assessment  work,  and  the  only  method  prescribed  for 
giving  notice  to  and  protecting  the  rights  of  any  such  relocator  is  that 
set  forth  in  sections  2325  and  2326  of  the  Revised  Statutes.  Barklage 
et  al,  V.  Russell,  29  L.  D.,  401;  Brady's  Mortgagee  v.  Harris  etaL^  Ibid, 
426. 

The  petition  is  accordingly  denied. 
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MINING  CLAIM— EXI'EXDITURE  -  RELOCATION  -  NOTICE. 

NiELSON  V.  Champagne  Mining  and  Milling  Co. 

Where  a  iiiinera]  applicatiou  embraces  several  locations  held  in  common,  and  by 
protests  and  adverse  claims  it  is  prevented  from  passing  to  entry  prior  to  July 
1,  1898,  an  expenditure  of  five  hundred  dollars  upon  the  group  is  sufficient, 
under  amended  rule  53  of  mining  regulations. 

A  certificate  of  the  surveyor-general  showing  the  statutory  expenditure  of  five 
handred  dollars  within  the  period  of  publication,  may  be  accepted,  though  not 
filed  until  after  the  expiration  of  such  period. 

A  relocation  of  the  land  embraced  within  a  subsisting  mineral  entry,  based  upon  a 
default  in  the  performance  of  annual  assessment  work  prior  to  the  allowance  of 
the  entry,  can  not  be  made. 

A  published  notice  of  application  for  mineral  patent  is  sufficient,  in  the  matter  of 
describing  the  claim,  if  the  notice,  taken  as  a  whole,  designates  the  situation  of 
the  applicant's  claim  on  the  ground  with  substantial  accuracy. 

Secretary  Hitchcock  to  the  Commissioner  of  the   General  Land   Office^ 
(W.  V.  i).)  Februury  1:2 j  1900.  (C.  J.  W.) 

It  appears  that  in  Apri],  1806,  the  Champagne  Mining  and  Milling 
Company  filed  application  for  patent  No.  1611,  for  the  Deadwood 
Nos.  1,  2,  3  and  4  lode  mining  claims,  survey  No.  9908,  Cripple  Creek 
mining  district,  Pneblo,  Colorado,  and  proceeded  to  publish  and  post 
notice  of  said  application  for  sixty  days,  beginning  April  25,  1896, 
against  which  application  adverse  claims  were  filed  during  the  period 
of  publication  by  the  Ben  Hur  and  Stewart  lode  claimants.  Several 
protests  against  the  application  were  also  filed  by  other  parties.  After 
the  suits  on  said  adverse  claims  were  adjudicated  by  the  courts,  and 
all  the  protests  theretofore  presented  had  been  withdrawn,  to  wit: 
February  18,  1899,  the  said  company  made  mineral  entry  No.  1958 
under  its  application. 

June  9, 1899,  H.  Carl  Neilson  filed  his  protest  against  the  issuance 
of  patent  on  said  entry.  June  16,  1899,  he  filed  an  additional  protest, 
and  June  20,  1899,  an  amended  protest.  Said  protests  were  accom- 
panied by  a  number  of  supporting  affidavits. 

June  9, 1899,  the  local  officers  informed  your  oflQce  of  the  allowance 
of  mineral  entry  No.  1958,  and  transmitted  Neilson's  original  protest 
and  the  affidavits  filed  therewith.  Subsequently  the  additional  and 
amended  protests  and  jiffidavits  were  transmitted  in  the  order  in 
which  they  were  filed.  August  16,  1899,  your  office  took  them  up,  and 
after  considering  them  together,  heUl,  in  substance,  that  they  did  not 
warrant  the  ordering  of  a  hearing,  and  dismissed  them.  From  said 
decision  Neilsou  has  appealed  to  the  Department,  assigning  errors  as 
follows : 

1.  In  not  holding;  tbat  the  sum  of  five  bundred  dollars  in  labor  and  improvements 
had  not  been  made  and  expended  upon  each  of  said  claims,  and  tbat  $2,000  worth  of 
work  had  Dot  been  done  upon  and  for  the  benefit  of  said  group. 
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2.  lu  holding  tbat  it  was  unneceBsary  to  ezpond  $2,000  for  the  benefit  of  the  entire 
group. 

3.  Id  not  holding  that  there  had  not  been  $500  worth  of  iniprovenieuts  expended. 
upon  said  group  of  claims. 

4.  In  not  holding  that  the  said  mining  claims  were  forfeited  by  said  Champagne 
M.  &  M.  Co.  because  of  its  failure  to  perform  the  annual  assesnment  work  thereon 
for  the  years  1897|  1898  and  1899,  and  for  its  failure  to  resume  work  thereon  in  good 
faith  before  relocation  by  protestaut ;  and  in  not  holding  tbat  a  preponderance  of 
the  proof  discloses  that  only  $27  worth  of  work  had  been  expended  on  said  claims 
in  1897  and  1898. 

5.  In  not  holding  that  the  protestants  relocated  the  ground  on  May  l.st,  1899,  at  a 
time  when  said  company  was  in  default  as  to  the  requirements  of  labor  and 
improvements  for  the  two  preceding  years  of  1897  and  1898. 

6.  In  holding  thnt  Neilsou's  relocations  are  void  because  the  land  was  covered  by 
a  subsisting  mineral  entry,  when  as  a  matter  of  fact  said  entry  was  then  invalid 
because  of  a  failure  to  comply  with  the  law. 

7.  In  not  holding  that  the  survey  or- general's  certificate  of  $500  worth  of  improve- 
ments was  not  filed  withiu  the  period  of  publication  of  notice  of  application  as 
required  by  section  2325  R.  S.  U.  S.,  and  that  the  failure  to  so  file  said  certificate 
defeated  the  right  to  make  entry  and  receive  patent. 

8.  In  not  holding  that  the  published  notice  of  application  did  not  state  the  names 
of  the  adjoining  chviins  or  book  and  page  where  the  record  of  location  might  be 
found,  and  in  not  holding  that  such  omission  was  fatal  to  the  right  to  make  entry. 

The  first  and  second  grounds  of  error  may  be  properly  considered 
together  as  constituting  the  same  contention. 

That  contention  is,  in  substance,  that  under  the  law,  where  a  mineral 
application  embraces  several  locations  held  in  common,  the  applicant 
must  show  an  expenditure  for  the  benefit  of  the  group  equal  in  the 
aggregate  to  $500  for  each  location.  The  surveyor- general  certifies  as 
to  the  group  in  question  that  the  applicant,  before  the  expiration  of 
the  period  of  publication,  made  improvements  of  the  value  of  $2,320. 
This  certificate  is  attacked  by  the  protestant.  The  case,  however, 
appears  to  come  within  the  proviso  to  paragraph  53  of  the  mining 
circular  approved  March  14, 1898  (26  L.  D.,  378).  That  proviso  is  as 
follows : 

That  as  to  all  applications  for  patent  made  and  passed  to  entry  before  July  1, 1898, 
or  which  are  by  protests  or  adverse  claims  prevented  iVom  being  passed  to  entry 
before  that  time,  where  the  application  embraces  several  locations  held  in  common, 
proof  of  an  expenditure  of  five  hundred  dollars  upon  the  giuup  willbesuflficientand 
an  expenditure  of  that  amount  need  not  be  shown  to  have  been  made  upon,  or  for 
the  benefit  of,  each  location  embraced  in  the  application. 

Though  the  application  in  question  appears  to  have  been  filed  April 
25,  1896,  protests  and  adverse  claims  were  filed,  which  had  the  effect  of 
preventing  it  from  being  passed  to  entry  before  July  1, 1898.  It  is 
therefore  within  the  proviso  above  quoted,  and  in  view  thereof  it  was 
only  necessary  to  show  the  expenditure  of  five  hundred  dollars  upon 
the  group. 

The  third  ground  of  error  simply  denies  that  an  expenditure  of  five 
hundred  dollars  upon  the  group  was  made.    This  contention  is  disproved 
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by  the  evidence  filed  by  protestant  himself,  to  say  nothlug  of  that  filed 
by  the  applicant,  and  it  need  not  be  further  considered. 

The  fourth,  fifth  and  sixth  specifications  present  the  contention  that 
said  company  forfeited  4ts  mining  claims  by  a  failure  to  make  the 
required  annual  expenditure  in  labor  and  improvements  thereon  for  the 
years  1897, 1898  and  1899,  pending  its  application  for  patent,  and  that 
on  May  1,  1899,  and  before  the  company  resumed  work  on  said  claims 
the  protestant  relocated  tiie  ground.  Since  the  company  had  the  entire 
calendar  year  within  which  to  do  the  assessment  work  for  the  year  1899, 
and  since  the  protests  of  Neilson  were  filed  in  June,  1899,  the  reference 
to  the  assessment  work  for  that  year  is  in  any  event  premature  and  for 
that  reason  disregarded. 

The  claimed  relocation  of  the  ground  in  controversy  by  Neilst»n  was 
made  on  May  1,  1899,  more  than  two  months  after  the  company  had 
furnished  the  required  proofs,  made  due  payment  of  the  purchase 
price,  secured  the  allowance  of  its  mineral  entry  and  received  a  cer- 
tificate of  purchase  for  the  land.  The  annual  expenditure  upon  a 
mining  claim  of  one  hundred  dollars  in  labor  or  improvements,  some- 
times called  assessment  work,  required  by  section  2324  of  the  Revised 
Statutes,  while  necessary  to  the  continued  maintenance  of  the  possess- 
ory title  as  against  subsequent  locators,  is  not  a  condition  to  obtaining 
a  patent.  In  this  respect  it  is  essentially  diflTerent  from  the  expendi- 
ture of  five  hundred  dollars  required  by  section  2325,  which  does  not 
affect  the  possessory  title  but  is  a  condition  to  obtaining  a  patent,  and 
is  therefore  a  matter  between  the  applicant  for  patent  and  the  govern- 
ment (P.  Wolenberg  et  al.,  29  L.  I).,  302).  A  failure  to  perform  the 
annual  assessment  work  upon  a  mining  claim  does  not  ipso  facto  work 
a  forfeiture  of  the  claim  but  only  subjects  it  to  relocation  thereafter 
and  before  the  clainiant  resumes  work.  But  the  necessity  for  the  per- 
formance of  such  annual  assessment  work  ceases  when  the  purchase 
price  is  paid  and  mineral  entry  allowed.  By  the  purchase  and  entry  of 
a  mining  claim  according  to  the  mining  laws,  the  equitable  title  immedi- 
ately passes  to  the  purchaser,  his  right  to  a  patent  is  thereby  estab- 
lished, and  the  requirement  as  to  the  i)erformance  of  annual  assessment 
work  is  at  an  end  (Benson  Mining  and  Smelting  Co.  r.  Alta  Mining 
and  Smelting  Co.,  145  U.  S.,  428;  McCormack  v.  Night  Hawk  and  Night- 
ingale Gold  Mining  Co.,  29  L.  D.,  373).  The  entry  of  a  mining  claim 
properly  allowed,  therefore,  as  effectively  terminates  the  right  to 
relocate  the  claim  because  of  failure  to  do  the  annual  assessment  work 
thereon,  as  would  the  resumption  of  work  by  a  claimant  in  a  case  where 
entry  had  not  been  made.  At  the  time  of  the  alleged  relocation  by 
Neilson  these  claims  were  embraced  in  a  subsisting  mineral  entry  and 
no  relocation  thereof,  based  upon  any  default  in  the  doing  of  the  annual 
assessment  work  prior  to  the  entry,  could  then  be  made. 

Though  more  than  two  years  elapsed  between  the  applicfition  for 
patent  and  the  entry,  this  delay  was  caused  by  adverse  suits,  and  by 
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protests  against  the  allowance  of  the  entry,  the  latter  of  which  were 
not  withdrawn  until  January  27,  1899.  The  entry  was  made  February 
18, 1899.  The  delay  therefore  in  carrying  the  application  for  pateut  to 
entry  was  not  voluntary  on  the  part  of  the  applicant  and  did  not  work 
an  abandonment  of  the  application. 

The  seventh  specification,  wherein  it  is  alleged  that  the  certificate 
of  the  surveyor-general  as  to  five  hundred  dollars  worth  of  improve- 
ments upon  each  claim  was  not  filed  within  the  period  of  publicatioii 
of  notice  of  the  application,  is  without  merit,  for  reasons  already 
stated,  and  others  now  to  be  stated.  Neilson  was  no  party  to  the  case 
at  the  time  the  certificate  was  filed,  and  does  not  allege  or  show  that 
he  had  any  sort  of  right  to  the  ground  in  question  at  the  time  said 
certificate  was  filed  or  at  the  time  mineral  entry  No.  1958  was  made, 
but  if  he  could  now  be  heard,  the  objection  is  insuflBcient. 

A  similar  contention  was  considered  in  the  case  of  Draper  et  al.  v. 
Wells  et  a!.  (25  L.  D.,  550),  wherein  it  was  held,  (syllabus)  that: 

The  statutory  requirement  that  proof  of  expenditure  to  the  antooDt  of  &ve  hundred 
dollars  shall  be  filed  during  the  period  of  publication  is  directory  only,  not  muida- 
tory,  as  to  the  time  when  such  proof  shall  be  made;  and  proof,  therefore,  filed  alter 
the  expiration  of  said  period,  showing  said  expenditure  made  in  due  time,  may  be 
properly  considered. 

The  certification  to  which  objection  is  made,  though  filed  after  the 
expiration  of  publication,  shows  that  the  expenditure  referred  to  was 
made  within  the  period  of  publication,  and  is  within  the  rule  above 
quoted. 

The  eighth  specification  presents  the  contention  that  the  omission  to 
state  in  the  published  notice  of  application  the  names  of  the  adjoining 
claims,  with  references  to  the  record  of  location,  is  fatal  to  the  entry. 
The  objection  is  purely  technical,  there  being  no  pretence  that  Neilson 
or  any  one  from  whom  he  claims  had  any  interest  in  the  land,  or  any 
part  of  it,  at  any  time  within  the  period  of  publication,  or  that  he  was 
in  any  way  misled  by  the  omission  complained  of.  The  conflicting 
claims  are  referred  to  in  the  published  notice  by  number  of  the  survey, 
instead  of' by  the  name  of  the  claim,  which  is  data  from  which  the 
name  could  be  readily  ascertained,  and  is  sufficient  to  put  a  prudent 
man  upon  inquiry.  The  eJGTect  of  a  similar  omission  was  considered  in 
the  case  of  Gowdy  v,  Connell  (on  review),  28  L.  D,,  240,  and  it  was  held 
(syllabus)  that: 

The  suflSciency  of  a  published  notice  of  application  for  mineral  patent  must  be 
determined  by  taking  the  notice  as  a  whole,  and  if,  when  so  taken,  the  situation  of 
the  applicaut'H  claim  on  the  ground  is  designated  with  substantial  accuracy,  tbo 
notice  should  be  held  sufficient. 

Under  the  authority  supra^  and  of  Hallett  and  Hamburg  Lodes  (27 
L.  D.,  104),  the  objection  insisted  upon  mast  fail. 

The  published  notice  of  application  contains  such  description  of  tbe 
claims  as  make  them  easy  of  identification,  and  such  as  would  inform  a 
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man  of  ordinary  intelligence  and  prudence,  who  had  conflicting  claims, 
of  the  extent  of  the  conflict. 

No  valid  reason  to  the  contrary  being  shown,  your  office  decision 
appealed  from  is  hereby  affirmed. 

Pending  the  appeal  here,  your  office  forwarded,  without  action,  plat 
and  field  notes  of  an  amended  survey,  returned  by  the  surveyor- 
general  of  Colorado,  In  accordance  with  your  iustructions  of  May  4, 
1899.    These  papers  are  returned  for  appropriate  action  by  your  office. 


MINING  CLAIM-EXPENDITUKE-KULE  68. 

Augusta  ISohlessenger. 

The  proviso  to  role  53  of  the  mlDing  regulations,  with  respect  to  the  ex])eiiditnre 
required  to  be  shown  in  the  case  of  an  application  that  embraces  several  loca- 
tions held  in  common,  is  uot  applicable,  where  the  failure  of  the  application  to 
pass  to  entry  before  July  1,  lb98,  is  dne  to  the  applicant's  delay  in  furnishing 
the  survey or-goneraFs  certificate  as  to  such  expenditure. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office, 
( W.  V.  D.)  February  15^  1900.  (A.  B.  P.) 

April  21, 1893,  Augusta  Schlessenger  filed  application  for  patent, 
Kg.  2527,  for  the  Sunset,  Monte  Carlo,  K.  0.,  and  E.  P.  lode  mining 
claims,  survey  No.  11936,  Cripple  Creek  mining  district,  Pueblo,  Colo- 
rado. June  29, 1898,  a  few  days  after  the  expiration  of  the  period  of 
publication  of  notice  of  said  application,  the  necessary  i)roofs  of.the 
due  publication  and  posting  of  said  notice  were  filed,  and  the  purchase 
price  for  the  land  was  paid. 

November  22, 1898,  the  applicant  filed  the  certificate  of  the  surveyor- 
general,  dated  November  11, 1898,  showing  that  labor  had  been  ex- 
pended and  improvements  made  upon  said  claims  to  the  aggregate 
value  of  $1,050,  which  certificate  also  contains  a  statement  to  the 
effect  that  said  labor  and  improvements  were — 

coippletod  and  paid  for  before  the  22ud  day  of  June^  1898,  the  dsite  of  the  expi- 
ration of  the  period  of  advertising  said  claims,  bnt  failure  to  file  this  certificate 
was  caused  by  a  misunderstanding  on  the  part  of  the  agent  in  charge  of  the 
applioatioD. 

INTovember  23, 1898,  the  local  officers  declined  to  allow  entry  upon  said 
application  for  the  reason,  in  effect,  that  the  certificate  of  the  surveyor- 
general  failed  to  show  an  expenditure  upon  said  claims,  by  the  applicant 
or  her  grantors,  of  an  amount  equal  to  five  hundred  dollars  for  each 
location  embraced  in  said  application.  Upon  appeal  to  your  office,  the 
action  below  was  affirmed  February  10, 1899,  and  thereupon  Schles- 
senger  appealed  to  the  Department. 

By  Bule  53  of  the  mining  regulations  (28  L.  D.,  579, 603),  it  is  declared, 
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among  other  things,  as  explanatory  of  section  2323  of  the  Revised 
Statutes,  as  follows : 

The  claimant  nt  the  time  of  iilinj(  the  application  for  patent,  or  at  any  time  within 
the  sixty  days  of  publication,  is  required  to  tile  with  the  register,  a  certificate  of  the 
Burveyor-gonernl  that  not  less  than  five  hundred  dollars'  worth  of  labor  has  been 
expended  or  improvements  made,  by  the  applicant  or  his  grantors,  upon  each  loca- 
tion embraced  in  the  application,  or  if  the  application  embraces  several  locations 
held  in  conmion,  that  an  amount  equal  to  five  hundred  dollars  for  each  location,  Las 
been  so  expended  upon,  and  for  the  beueHt  of,  the  entire  group;  ....  Proridrd. 
That  as  to  all  applications  for  patent  made  and  passed  to  entry  before  Jnly  1,  18^, 
or  which  are  by  protests  or  adverse  claims  prevented  from  being  passed  to  entry 
before  that  time,  where  the  application  embraces  several  locations  held  in  common, 
proof  of  an  expendituro  of  five  hundred  dollars  upon  the  group  will  be  sufficient  and 
an  expenditure  of  that  amount  need  not  be  shown  to  have  been  made  upon,  or  for  the 
benefit  of,  each  location  embraced  in  the  application. 

The  appellant  contends  that,  inasmuch  as  her  application  for  patent 
was  prosecuted  to  completion  in  every  particular  except  as  to  the  filing 
of  the  required  certificate  of  the  surveyor-general  prior  to  July  1,  1898, 
the  same  is  within  the  terms  of  the  proviso  to  said  rule,  and  that  entry 
should  have  been  allowed  thereon  upon  the  filing  of  the  certificate  of 
the  surveyor  general  November  22,1898, nM«cj?ro  tunc,  asof  June  29, 1898, 
the  date  when  the  proofs  of  publication  and  posting  were  tiled  and  pay- 
ment for  the  land  was  made;  that  in  view  of  the  recent  departmental 
decisions  to  the  effect  that  the  statutory  requirements  relative  to  the 
filing,  during  the  period  of  publication,  of  the  certificate  of  the  surveyor- 
general  showing  the  expenditure  of  five  hundred  dollars  in  labor  or 
improvements,  is  directory  and  not  mandatory  (Draper  r.  Wells,  25  L.  D., 
550;  Floyd  r,  Montgomery,  26  L.  D.,  122),  there  is  no  good  reason  why 
said  certificate  should  not  have  been  accepted  when  filed  November 
22,  1898,  and  entry  allowed  as  of  the  date  when  the  other  proofs  were 
submitted. 

The  proviso  to  said  Eule  53  applies  only  to  applications  for  patent 
made  and  passed  to  entry  prior  to  July  1,  1808,  or  which  were  by  pro- 
tests or  adverse  claims  prevented  from  being  passed  to  entry  before  that 
time.  The  application  in  question  has  not  yet  been  passed  to  entry,  and 
there  is  no  pretense  that  it  was  prevented  from  being  passed  to  entry 
prior  to  July  1,  1898,  by  protest  or  adverse  claim.  It  was  not  in  a  con- 
dition to  be  i)assed  to  entry  at  any  time  prior  to  that  date.  Entry  could 
not  have  been  allowed  in  the  absence  of  the  surveyor-general's  certifi- 
cate refiuired  by  the  statute  to  be  filed,  and  this  was  not  done  until 
November  22,  1898.  The  statute  makes  it  the  duty  of  the  claimant  to 
file  this  certificate,  and  compliance  with  the  statute  in  this  particular 
was  just.as  much  a  prerequisite  to  the  allowance  of  entry,  as  was  any 
other  proceeding  upon  the  application  for  patent.  The  doctrine  an- 
nounced in  the  cases  of  Draper  i\  Wells  and  Floyd  r.  Montgomery,  supra, 
can  have  no  application  to  this  case. 

It  is  further  contended  that  the  failure  to  sooner  file  the  certificate 
of  the  surveyor  general  was  due  to  a  misunderstanding  between  that 
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oflScer  and  the  agent  who  had  the  application  for  patent  in  charge,  and 
that  it  was,  therefore,  no  fault  of  the  applicant  that  the  certificate  was 
not  sooner  filed.  There  is  nothing  in  this  contention.  It  was  no  part 
of  the  duty  of  the  local  officers  to  look  after  the  matter  of  filing  said 
certificate.  The  law  has  specifically  placed  that  duty  upon  the  mineral 
claimant.  She  should  have  seen  to  it  that  the  certificate  was  properly 
and  timely  filed,  and  she  must,  therefore,  abide  the  consequences  of  her 
failnre  in  this  respect.  It  was  in  no  sense  the  fault  of  the  government 
that  the  certificate  was  not  sooner  filed. 

Neither  is  there  anything  in  the  contention  tliat  the  claimant  should 
have  been  notified  of  the  defects  in  her  proofs  the  day  the  same  were 
filed — June  29, 1898 — whereas  she  was  not  so  notified  until  •July  11, 
1898.  It  was  her  duty  to  see  that  the  proofs  were  complete  when  tiled, 
and  having  failed  to  do  so,  she  cannot  complain  of  the  delay  of  the  local 
officers  in  not  taking  the  case  up  for  examination  until  after  July  1, 1898, 
which  deli^y  appears  to  have  been  made  necessary  by  the  press  of  other 
business  requiring  attention.  The  local  officers  cannot  always  consider 
and  act  upon  the  proofs  in  support  of  mineral  applications  the  day  on 
which  they  are  filed.  The  due  and  orderly  despatch  of  the  business 
coming  before  them  in  the  regular  discharge  of  their  duties  requires 
that  cases  should  be  taken  up  and  considered  in  their  order,  and  such 
seems  to  have  been  the  course  pursued  in  this  case. 

In  view  of  the  foregoing,  it  is  (tlear  that  the  application  in  question  is 
not  within  the  terms  of  the  proviso  of  said  Rule  63;  and  as  the  applica- 
tion embraces  four  locations  held  in  common,  it  is  equally  clear  that  the 
certificate  of  the  surveyor- general  was  not  sufficient  to  warrant  the 
allowance  of  entry  at  the  date  of  its  filing. 

The  <lecision  of  your  office  is  accordingly  affirmed. 


HOMESTEAD  ENTRY— CITIZ EN8HIP. 

HA.STINGS   AND   DAKOTA  Rv.   GO.   V.  ROGNLIN. 

• 
The  child  of  an  alieu,  occupies  under  the  homestead  law,  the  status  of  one  who  has 

filed  his  declaration  of  intention  to  become  a  citizen,  where  the  father,  during 

the  uiiiiority  of  such  child,  declares  such  intention,  but  does  not  complete  his 

nsituralizatiou  before  the  child  attains  his  majority,  or  thereafter. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General   Land   Office^ 
( W.  V.  D.)  January  15,  1900.  (E.  J.  H.) 

Tbe  Hastings  and  Dakota  Railway  Company  has  appealed  from  your 
office  decision  of  October  20, 1898,  holding  the  company's  indemnity 
selection  list,  filed  on  October  29,  1891,  as  to  the  S.  E.  J  of  Sec.  17,  T. 
122  N.,  R.  43  W.,  Marshall  land  district,  Minnesota,  for  cancellation, 
with  a  view  to  allowing  the  homestead  ap))1ication  of  defendant,  Bogn- 
lin,  therefor. 

The  land  is  within  the  indemnity  limits  common  to  the  grants  to  the 
2967— VOL  29 32 
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St.  Paul,  Minneai>o]is  aud  Manitoba  and  the  Hastings  and  Dakota 
Railway  Couipauie.s,  tor  wbicli  withdrawals  were  made,  bnt  revoked 
on  May  22,  1891  (12  L.  D.,  541). 

The  respective  claims  of  said  companies,  within  such  indemnity 
limits,  were  considered  by  the  Department  on  October  23,  1891,  in  a 
case  between  said  companies  (13  L.  D..  440).  In  that  case  the  selec- 
tion list  of  each  of  said  companies,  which  included  the  land  in  contro- 
versy herein,  was  rejected,  and  the  lands  were  held  to  be 

Bobject  to  eutry  by  the  first  legal  applicant,  or  to  selection  by  the  companT  firbt 
presenting  application  therefor  in  the  manner  ]ircscribed  by  the  regal  at  loos  guvero- 
ing  such  selections. 

On  October  29,  1891,  pursuant  to  that  decision,  the  Hastings  and 
Dakota  company  filed  a  list  of  selections,  which  included  the  above 
described  tract,  designatinfj;  a  proper  basis  therefor. 

On  April  6, 1894,  Christian  A.  liognlin  presented  a  homestead  appli- 
cation for  the  same  tract,  alleging  in  his  corroborated  affidavit,  filed 
therewith,  that  he  settled  upon  the  land  in  April,  1890,  with  the  inten- 
tion of  claiming  the  same  as  a  homestead,  and  had  resided  thereon 
continuously  ever  since;  that  he  had  a  house,  barn,  granary,  and  120 
acres  of  breaking  on  the  premises,  of  the  value  of  f  1,000. 

The  company  filed  a  protest  against  the  allowance  of  liognliu's  appli- 
cation, claiming  superior  rights  under  its  indemnity  selection,  and 
asked  a  hearing  tKereon,  but  in  no  wise  traversing  Kognlin^s  allega- 
tions as  to  settlement,  resid(M)ce,  and  improvements,  or  the  statements 
of  his  homestead  affidavit  tending  to  show  that  he  was  qualified  to 
make  entry. 

No  hearing  seems  to  have  been  ordered  in  the  case,  but  the  papers 
were  forwarded  to  your  office,  under  instructions  therefrom,  without 
action  thereon  by  the  local  officers,  and  on  October  20, 1898,  your  office 
decision  held  that  since  the  company,  in  its  protest,  did  not  traverse 
the  allegations  of  Eognlin,  a  hearing  was  not  necessary  to  detennine 
the  rights  of  the  parties;  that  he  was  a  qualified  entryman  and  actual 
settler  upon  the  land  for  the  i)urpose  of  securing  a  home  when  the 
company  made  its  selection  thereof  on  October  29,  1891;  and  that 
*' under  the  ruling  of  the  Department  in  the  case  of  Vandeberg  r. 
Hastings  and  Dakota  Kailway  Company  (26  L.  D.,  390),  the  subsequent 
selection  of  the  company  was  incapable  of  defeating  the  prior  settle- 
ment claim  of  the  applicant,"  and  the  company's  selection  of  the  tract 
was  held  for  cancellation. 

The  appeal  of  the  company  from  the  decision  of  your  office  brings 
the  case  before  the  Department  for  consideration. 

An  examination  of  the  case  shows  that  llognlin's  declaration  of 
inti^ntion  to  become  a  citizen  of  the  United  States,  made  on  March  26, 
1894,  was  filed  with  his  homestead  application.  Subsequently,  on 
April  30,  1896,  bis  affidavit  was  filed  stating  that  he  was  born  in  Nor- 
way in  the  year  1864,  and  came  to  the  United  States  in  1882,  with  his 
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father,  Anders  P.  Rogulin,  who,  on  February  28,  1883,  declared  his 
intention  to  become  a  citizen  of  the  United  States,  and  that  his  father 
died  in  the  autumn  of  1883. 

A  duly  certified  copy  of  such  declaration  of  Anders  P.  Bognlin  is  on 
file  in  the  case.  It  will  be  noted  that  this  declaration  of  intention  by 
the  father  was  made  while  the  son  was  a  minor,  and  the  applicant 
claims  that  by  reason  of  such  action  on  the  part  of  his  father  he,  the 
applicant,  was  a  qualified  homestead  settler  at  the  time  he  made  settle- 
ment upon  the  land  embraced  in  his  application,  in  1890. 

In  the  case  of  Boyd  v,  Thayer  (143  U.  S.,  135),  in  which  the  question 
of  citizenship  of  the  governor  of  Nebraska  was  involved,  it  was  said 
that  <' clearly,  minors  acquire  an  inchoate  status  by  the  declaration  of 
intention  on  the  part  of  their  parents."  In  the  case  of  Meriam  v.  Poggi 
(17  L.  D.,  579),  it  was  said  that  ^Hhis  inchoate  status  is  all  that  is 
required  to  qualify  one  to  settle,  and  file  under  the  pre-emption  law," 
and  that,  <^  to  all  intents  aud  purposes,  the  declaration  of  the  father  is 
that  of  the  minor  child." 

In  the  case  of  Weisner  v.  Olem  (26  L.  D.,  300),  it  was  held,  that — 

the  minor  child  of  an  alien,  wlio,  during  the  minority  of  such  child,  declares  his 
iutention  to  become  a  citizen,  but  does  not  complete  his  nataralization  before  the 
child  attains  his  majority,  or  thereafter,  occapies,  under  the  homestead  law,  the 
status  of  one  who  has  filed  his  declaration  of  intention  to  become  a  citizen. 

Uuder  the  foregoing  decisions,  the  applicant,  Rognlin,  was  qualified, 
as  to  citizenship,  to  make  entry  on  October  29,  1891,  the  date  of  the 
company's  indemnity  selection  of  the  tract  involved.  His  status  in 
this  respect  was  not  changed  by  reason  of  his  having,  subsequently, 
made  declaration  of  his  intention  to  become  a  citizen. 

This  case  is  similar,  in  all  other  essential  respects,  to  the  case  ot 
Hastings  and  Dakota  Railway  Company  r.  Julin,  decided  by  the 
Department  on  October  18,  1899  (unreported).  In  that  case  the  ques- 
tions involved  were  fully  considered  and  stated  at  length,  and  it  Is 
unnecessary  to  repeat  tliem  herein. 

Your  office  decision,  in  favor  of  Rognlin,  is  affirmed,  and  upon  his 
perfecting  entry  within  a  time  to  be  fixed  by  your  office,  the  company's 
selection  of  this  tract  will  be  canceled. 


INDIAN  LAXl)*4-ALLOTMEXT-DEATH  OF  ALLOTTEE. 

Opinion. 

Wheu  an  Indian  allottee  dies  before  the  issuance  of  the  trast  patent,  without  heirs, 
all  rights  under  the  allotment  become  extinct,  and  the  allotment  should  be 
canceled. 

Assistant  AttorneyQenei^al  Van  Bevanter  to  the  Secretary  of  the  Interior^ 

February  15, 1900.  (0.  W.  P.) 

By  reference,  dated  January  13,  1900,  a  communication  from  the 
Indian  Office,  dated  December  22, 1899,  transmitting  an  application  to 


500  DECISIONS   RELATING   TO   THE    PUBLIC    LANDS. 

contest  the  Indiau  allotment  No.  15  of  Pete  Cheney^  made  November 
27,  1895,  covering  the  N.  J  of  the  N  W.  J  of  the  W.  i  of  the  NE.  J  of 
Sec.  32,  T.  18  N.,  R.  7  W.,  San  Francisco,  California,  series,  is  referred 
to  me  for  an  opinion  upon  "  the  matters  therein  presented.'^ 
This  contest  affidavit,  filed  June  15, 1898,  alleges — 

that  the  said  Pete  Cheney  is  dead;  that  he  died  at  the  Colusa  county  hospital,  in 

said  Colusa  county,  on  the day  of  February,  1896;  that  saiil  Pete  Cheney  ha» 

never  been  married  and  that  he  left  no  issue  or  hi'irs  at  law. 

It  appears  from  the  letter  of  the  Commissioner  of  Indian  Affiiirs 
that  the  Commissioner  of  the  General  Land  Office,  under  date  of  July  6, 
1898,  transmitted  to  the  Indian  Office  said  affidavit  of  contest,  and  that 
upon  an  investigation  instituted  by  the  Indian  Office,  it  was  ascertained 
that  the  said  Pete  Cheney,  the  Indisin  allottee  of  said  land,  was  dead, 
that  he  had  never  been  married  and  left  no  issue  or  heirs  at  law,  and 
that  John  W.  Cheney,  the  contestant  in  said  affidavit  of  contest,  was 
then  living  upon  said  land. 

It  is  also  stated  by  the  Commissioner  that  the  records  of  the  Indian 
Office  show  that  an  Indian  named  Pete  Cheney  made  application,  on 
October  4,  1895,  for  an  allotment  of  one  hundred  and  sixty  acres  of 
land  under  the  4th  section  of  theactof  Februarys,  1887  (24  Stat.,3SS., 
amended  by  the  act  of  February  28,  1891  (2G  Stat.,  794),  and  that 
under  said  application  an  allotment  of  the  land  above  described  was 
made  by  a  special  allotting  agent  on  June  7,  1897,  which  was  duly 
approved  by  the  Secretary  of  the  Interior. 

The  facts,  of  which  a  brief  summary  is  given  above,  are  set  out  in 
detail  in  the  commuuication  of  the  Commissioner  of  Indian  Affairs,  and 
it  appears  from  an  inquiry  in  the  General  Land  Office  that  a  trust  pat- 
ent has  not  issued  upon  said  allotment.  No  question  therefore  arises 
as  to  the  disposition  of  an  Indian  allotment  upon  the  death  of  the  allot- 
tee without  heirs,  subsequent  to  the  issue  of  the  trust  patent.  There 
can  be  no  doubt  that  when  such  allottee  dies  before  the  first  or  trust 
patent  without  heirs,  all  rights  under  the  allotment  will  become  extinct, 
and  that  the  allotment  should  be  canceled. 

I  concur  with  the  Commissioner  of  Indian  Affairs  that  John  W. 
Cheney's  application  to  contest  the  allotment  to  Pete  Cheney  should 
not  be  entertained,  and  am  of  opinion  that  in  view  of  the  evidence 
secured  by-  the  investigation  made  by  the  Indian  Office,  the  said  allot- 
ment should  be  canceled  and  so  advise. 

Approved,  February  15,  1900. 
E.  A.  HiTcnc()CK, 

iSecreiary. 
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A.BAXI>ONED  MILITARY  RESERVATION-TOWXSITE  EXTRY. 

Opinion. 

Lands  ^rithin  an  abandoned  military  reservation,  opened  to  disposal  nuder  the  act 
of  Angtist  23,  1894,  are  subject  to  townsite  entry  under  the  provisions  of  section 
2387,  K.  S.,  the  lands  when  so  entered  to  be  paid  for  at  the  appraised  value. 

Assistayit  Attorney- General  Van  Devanter  to  the  Secretary  of  the  Interior^ 

February  15,  1900.  (W.  C.  P.) 

In  response  to  your  request  for  an  opinion  whether  certain  tracts  in 
the  Fort  Mag:iunis  abandoned  military  reservation  "are  subject  to 
eutry  as  a  townsite  under  section  2387  R.  S.  and  following,  in  view  of 
the  provisions  of  the  act  of  Augu^5t  23, 1894, 28  Stat.,  401 — under  which 
the  reservation  is  subject  to  disposal,"  I  would  respectfully  submit: 

The  act  of  July  5,  18.S4  (23  Stat.,  103),  directed  that  whenever,  in  the 
opiinon  of  the  President,  any  lands  in  any  niilitarj'  reservation  should 
become  useless  for  military  purposes,  he  should  cause  them  to  be  placed 
aiider  the  control  of  the  Secretary  of  the  Interior  for  disposal  as  therein 
provided.  The  Secretary  of  tlie  Interior  was  authorized  to  cause  such 
lands  *'to  be  regularly  surveyed,  or  to  be  subdivided  into  tracts  of  less 
than  forty  acres  each,  and  into  town  lots  or  either  or  both,"  aiul  to 
cause  each  tract  to  be  nppraised  and  sold  at  public  sale  at  not  less  than 
the  appraised  value. 

The  act  of  August  23,  181)4  (28  Stat.,  401),  provided  that  all  lands 
not  then  disposed  of  in  military  reservations  theretofore  ])laced  under 
the  control  of  the  Secretary  of  the  Interior  for  disposition  under  the 
act  of  1884,  when  the  area  exceeds  five  thousand  acres 

except  such  le;ajal  subdivisions  as  have  government  improvements  thereon, 'and 
exce[>t  also  such  other  parts  as  are  now  or  may  he  reserved  for  some  public  use,  are 
hereby  opene<l  to  settlement  nnder  the  pnblic-hinil  laws  of  tlie  United  Stntes. 

A  preference  right  was  given  all  bona  fide  settlers  qualified  to  enter 
under  the  homestead  laws  and  residing  upon  agricultural  lands  in  said 
reservations,  and  persons  entering  under  the  homestead  law  were 
required  to  pay  for  such  lands  not  less  than  the  appraised  value 
thereof.  The  provisions  of  this  act  wnuH%  by  the  act  of  February  15, 
189/>  (28  Stat.,  (504),  extended  to  all  military  reservations  placed  under 
the  control  of  the  Secretary  of  the  Interior  under  any  law  in  force  prior 
to  the  act  of  July  5,  1884. 

A  part  of  the  land  in  Fort  Maginnis  reservation  was  appniised  and 
instructions  as  to  the  disposal  of  such  land  were  issued  to  the  local 
oflBcers,  being  approved  by  this  l)ei)artment  September  22,  1897  (25 
Li.  D.,  260).  In  these  instructions  it  was  noted  that  certain  tructs  were 
included  in  a  claimed  townsite  and  that  the  appraisers  had  been 
instructed  "to  nuike  no  appraisal  of  Gilt  Edge  town  lots  until  further 
instructed/' 

The  Ooniinissioner  of  the  General  Land  Office  has  now  submitted  for 
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approval  instractions  for  the  appraisement  of  the  land  incladed  in  the 
claimed  town  site  in  Fort  Maglnnis  reservation  "  by  their  legal  sabdi- 
visions  of  forty  acres"  saying  it  is  necessary  to  have  it  appraised  "in 
order  that  it  may  be  entered  as  a  townsite  under  sections  2387  et  8eq,j 
of  the  Revised  Statutes." 

The  act  of  1884  made  no  provision  for  entries  under  the  townsite  law 
but  required  the  sale  of  all  lands  either  in  tracts  of  forty  acres  or  less 
or  as  town  lots,  in  the  discretion  of  the  Secretary  of  the  Interior.  The 
act  of  1894  declared  that  all  lands  not  already  disposed  of  in  abandoned 
reservations  theretofore  placed  under  the  control  of  the  Secretary  of 
the  Interior,  except  those  having  government  improvements  on  them 
and  such  as  should  be  reserved  for  some  public  use,  "  are  hereby  opened 
to  settlement  under  the  public  land  laws  of  the  United  States.^ 

Section  2387,  Revised  Statutes,  provides : 

.  W^henever  any  portion  of  the  pablic  lands  have  been  or  may  be  settled  upon  and 
occupied  as  a  townsite  not  subject  to  entry  under  the  agricultural  preemption  laws, 
it  is  lawful,  in  case  such  town  be  incorporated,  for  the  corporate  authorities  thereof, 
and,  if  not  incorporated,  for  the  judge  of  the  county  court  fur  the  county  in  wMeh 
such  town  is  situated,  to  enter  at  the  proper  land  office,  and  at  the  minimum  price, 
the  land  so  settled  and  occupied  in  trust  for  the  several  use  and  benefit  of  the 
occupants  thereof,  according  to  their  respective  interests. 

This  is  a  public  land  law  under  which  a  right  is  acquired  by  settle- 
ment and  the  phrase  ^'  are  opened  to  settlement  under  the  public  land 
laws  of  the  United  States"  includes  a  settlement  under  this  law  unless 
some  other  provision  of  the  act  in  which  those  words  are  used  or  Bome 
provision  of  some  other  act  precludes  such  a  construction.  The  act  of 
1894  specidcally  provides  that  one  who  enters  land  in  such  reservations 
under  the  homestead  law  shall  pay  for  the  same  not  less  than  the 
appraised  value.  A  provision  of  this  kind  was  necessary  because  the 
general  homestead  laws  require  no  payment.  The  conditions  are  difiVr- 
ent  as  to  townsite  entries.  Under  the  law  relating  to  those  entries 
payment  is  required  "  at  the  minimum  price."  If  this  provision  is  to  be 
construed  as  meaning  the  lowest  price  at  which  the  lands  may  be  dis- 
posed of  the  conclusion  must  be  that  lands  in  those  abandoned  milirary 
reservations  coming  within  the  purview  of  the  act  of  1894  may  be 
entered  under  the  townsite  laws  at  the  appraised  price.  The  appraised 
price  is  the  minimum  price  of  these  lands  because  it  is  the  lowest  price 
at  which  they  may  be  disposed  of. 

By  the  act  of  May  14, 1890  (26  Stat.,  109),  provision  wiis  made  for 
townsite  entries  of  lands  in  Oklahoma,  such  entries  to  be  made  under 
the  provisions  of  section  2387  Kevised  Statutes  "as  near  as  may  be" 
and  by  the  joint  resolution  of  September  1,  1893  (28  Stat.,  11),  the  pro- 
visions of  said  act  were  made  applicable  to  the  territorry  known  as  the 
Cherokee  Outlet.  The  act  of  March  3, 1893,  (27  Stat.,  612, 642),  provides 
for  the  opening  of  the  lands  in  the  Cherokee  Outlet  and  fixes  a  scale 
of  prices  therefor,  ranging  from  two  dollars  and  fifty  cents  to  one  dollar 
per  acre.    In  the  proclamation  opening  these  lands  to  entry  it  was  said 
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that  in  the  case  of  townsite  entries  <'  the  land  mast  be  paid  for  at  the 
government  price  per  acre"  (17  L.  D.  230, 247),  and  this  rule  has  been 
followed.  That  is  to  say,  it  is  held  that  the  price  at  which  the  law  says 
any  particalar  body  of  lauds  are  to  be  disposed  of,  is  the  ^*  minimum 
price"  contemplated  by  section  2387  Revised  Statutes.  The  same 
reasoning  is  applicable  to  lands  in  abandoned  military  reservations  and 
when  applied,  makes  the  appraised  value  the  minimum  price. 

For  the  reasons  given  herein  I  am  of  the  opinion,  and  so  advise  you, 
that  the  tracts  in  question  are  subject  to  entry  as  a  townsite  under 
section  2387  of  the  Revised  Statutes. 

Approved,  February  15, 1900, 
E.  A.  Hitchcock, 

Secretary, 


RAILROAD  GRANT-CLASSIFICATION  OF  LANDS. 

INSTEUCTIONS. 

The  Northern  Pacific,  in  making  selections  within  the  limits  of  its  grant,  will  not 
be  reqnired  to  make  a  allowing  as  to  the  non-mineral  character  of  lands  so  classi- 
fied nnder  the  act  of  February  26,  1895. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  February  15, 1900.  (F.  W.  0.) 

The  Department  is  in  receipt  of  your  office  letter  of  the  2nd  instant, 
in  which  you  refer  to  the  act  of  February  26,  1895  (28  Stat.,  683),  pro- 
viding for  the  classification  of  the  lands  within  the  limits  of  the  Northern 
Pacific  land  grant  in  the  States  of  Montana  and  Idaho,  and  request 
instructions  as  to  whether,  in  view  of  such  classification,  the  Northern 
Pacific  Railroad  Company,  in  making  selections,  should  be  required  to 
comply  with  the  second  paragraph  of  the  circular  of  July  9, 1894  (19  L. 
D.,21),  which  requires  the  filing  by  railroad  companies  of  certain  affi- 
davits regarding  the  character  of  the  lands  where  selections  are  made 
within  a  mineral  belt  or  proximate  to  any  mining  claim. 

As  the  classification  provided  for  in  the  act  of  February  26,  1895,  is, 
upon  its  approval  by  the  Secretary  of  the  Interior,  made  final,  except 
in  case  of  fraud,  so  far  as  regards  the  adjustment  of  the  grant  to  the 
Northern  Pacific  Bailroad  Company,  you  will  not  require  of  said  com- 
pany any  showing  bearing  upon  the  character  of  any  lands  within  the 
limits  of  its  grant  which  liave  been  classified  under  the  act  referred  to. 
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RAILROAD  LANDS-SECTION  4,  ACT  OF  MARCH  3,  1887. 

Tow  V.  Manlev. 

The  light  of  a  pnrchaKer  from  a  railroad  company  to  a  confirmatory  patent  uuder 
section  4,  act  of  Marcb  3,  1887,  18  not  barred  by  the  fact  that  at  the  date  of  hie 
purchase  the  laud  wns  settled  npon  and  occnpied  by  another,  and  that  snch  fact 
was  know  n  to  the  porchaser,  wliore,  at  the  time  of  snch  settlement  and  pnr- 
chaHe,  the  land  yras  included  in  an  ontstunding  patent,  issued  many  years  prior 
thereto^  for  the  use  and  benefit  of  the  railroad  company. 

/Secretary  UHcheock  to  the  Commissioner  of  the  General  Land   Offit-e. 
(W.V.  D.)  February  l(i^  1900.  (F.W.  C; 

Andrew  Tow  has  appealed  from  your  office  decision  of  June  3,  1899, 
rejecting  his  claim  under  section  four  of  the  act  of  March  3, 1887  (24 
Stat.,  550),  for  confirmation  of  his  title  to  the  NW^  of  Sec.  35,  T.  95 
N.,  11.  41  W.,  Des  Moines  land  district^  Iowa,  through  purchase  from 
the  Sioux  City  and  St.  Paul  Railroad  Company. 

This  tract  is  within  the  indemnity  limits  of  the  grant  made  by  the 
act  of  May  12,  1804  (13  Stat.,  72),  to  the  State  of  Iowa,  to  aid  in  the 
construction  of  what  was  afterward  known  as  the  Sioux  City  and  St. 
Paul  Railroad.     It  is  opposite  that  portion  of  the  line  of  said  road 
which  was  duly  constructed  and  the  completion  of  which,  in  sections  of 
ten  miles  each,  was  duly  certified  to  by  the  governor  of  the  State.    Said 
tract  WHS  patented  to  the  State  June  17,  1873,  for  the  use  or  benefit  of 
the  Sioux  City  and  St.  Paul  Railroad  Company,  upon  which  the  State 
had  conferred  this  grant.    Rased  upon  the  failure  of  said  company  to 
construct  the  portion  of  its  line  located  between  Lemars  and  Sioux 
City,  the  State  withheld  its  i)atent  from  the  railroad  company  for  a 
portion  of  the  lands  patented  to  the  State  for  the  use  or  benefit  of  the 
company,  including  the  tract  in  question.    In  1889,  following  the  pas- 
sage of  the  act  of  March  3,  1887,  the  United  States  commenced  a  suit 
in  the  circuit  court  of  the  United  States  for  the  northern  district  of 
Iowa  to  recover  the  title  to  certain  of  the  lands  patented  to  the  Stale 
for  the  use  or  benefit  of  the  company,  including  this  tract,  there  having 
been  an  amount  of  lands  so  patented  in  excess  of  the  amount  to  which 
the  company  had  entitled  itself  by  construction  of  a  portion  of  its  line 
of  road.    In  that  suit  a  decree  was  rendered  in  favor  of  the  govern- 
ment at  the  Ock)ber  1890  term  (43  Fed.  Rep.,  017),  and  on  appeal  to 
the  supreme  court  the  decree  was  affirmed  October  21,  1895  (159  U.  S., 
349).    Thereafter  the  lands,  the  title  to  which  was  restored  under  said 
decree,  were  opened  to  entry,  after  due  publication  of  notice,  at  the 
local  office,  on  February  27,  1896.    On  that  day  several  homestead 
applications  were  presented  to  enter  the  tract  here  in  cimtroversy. 

Andrew  Tow,  claiming  to  be  a  purchaser  in  good  faith  from  the  rail- 
road company,  made  application  for  confirmation  of  his  title  and 
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published  notice  of  his  intention  to  offer  proof  in  support  thereof  on 
March  24, 1896,  due  notice  of  which  a)>pear8  to  have  been  given  the 
conflicting  lioinestead  applicants.  By  the  decision  of  your  office  the 
claims  of  all  the  homestead  applicants  excepting  that  of  Mrs.  Lottie  T. 
Manley,  were  rejected.  That  ruling  seems  to  have  been  acquiesced  in 
so  that  the  controversy  has  been  narrowed  down  to  the  claims  of  Tow 
and  Mrs.  Manley. 

Your  office  decision  holds  that,  but  for  the  claim  of  Mrs.  Mauley, 
Tow's  application  for  confirmation  of  title  would  be  recognized 

a8  there  is  iiotliiDg  but  the  claim  of  Mrs.  Manlfiv  to  prevent  Tow's  claim  as  a 
liurchascr  iu  good  faith  from  prevailing  and  his  proof  thereunder  from  being 
act'e|)ted  ns  the  resnlt  of  these*  proceedings. 

Your  ofiice  decision  then  denies  his  application  because  it  is  shown 
that  Mrs.  Mauley,  with  her  husband,  entered  into  possession  of  this 
land  in  July  1885,  at  which  time  they  established  residence  thereon, 
which  was  continued  until  she  was  deserted  by  her  husband,  from 
whom  she  obt^iined  a  divorce  iu  J8JM).  Following  the  desertion,  she 
lived  witli  her  mother  on  the  adjoining  land  but  returned  to  the  land 
in  question,  with  her  children,  in  about  two  years,  and  has  since  con- 
tinued residing  thereon.  She  and  her  husband  had  cultivated  and 
improved  the  land  prior  to  Tow's  contract  of  purchase,  but  to  what 
extent  is  not  shown. 

Under  the  <iecision  of  the  supreme  court  which  restored  the  title  to 
the  United  States,  it  was  not  found  that  the  title  had  not  been  earned  by 
the  company,  but  rather  that  the  company  otherwise  received  the  full 
quantity  of  lands  which  it  had  earned  and  that  it  was  unnecessary  to 
inquire  whether  the  particular  lands  involved  in  that  suit  should  have 
been  assigned  to  the  company  rather  than  other  lands  containing  a 
like  amount  of  acres,  which  had  been  ])atented  to  the  company  by  the 
State  and  which  could  not  be  recovered  by  the  United  States  because 
they  had  been  disposed  of  by  the  company. 

There  was  nothing  in  the  status  of  the  title  to  this  land  at  the  time 
of  Tow's  contract  of  purchase  which  necessarily  militated  against  the 
good  faith  of  that  transaction.  Such  was  the  decision  of  this  Depart- 
ment in  the  similar  cases  of  Schneider  v.  Linkswiller  (26  L.  D.,  407), 
and  Burton  et  a/,  r.  Doi'kendorf  (29  L.  J).,  479).  When  this  former  case 
was  in  the  circuit  court  of  the  United  States  for  the  northern  district 
of  Iowa  (95  Fed.  Kej).,  293),  it  was  held  by  Judge  Shiras  that — 

to  char^^e  Schneider  with  being  a  purohaner  in  bnd  faith  it  is  necessary  to  hold 
tliat,  when  he  made  liiK  pnrcliase  from  the  railway  company,  he  onght  to  have  fore- 
seen the  outcome  of  litigation  between  the  United  States  and  the  railway  company, 
which  hitd  not  then  been  commenc«'d,  and  which  resnlted  in  a  decision  which  holds, 
not  that  the  company  did  not  earn  the  lands  in  (piestion,  and  would  not  be  entitled 
to  them  by  a  strict  legal  construction  of  the  act  of  Congress  making  the  grant,  but 
that  as  the  company  did  not  build  the  entire  line  of  road  contemplated  in  the  grant, 
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and  as  it  had  in  fact  received  the  full  n amber  of  acres  it  had  earned,  a  conrt  of 
eqnity  would  not  permit  the  company  to  show  that,  as  a  matter  of  law,  it  bad 
become  entitled  to  the  lands  in  0'J:irieu  county. 

Doos  tbe  fact  that  the  land  ha<I  been  settled  upon  and  was  occupied 
by  the  Manleys  at  the  date  of  Tow's  purchase  bar  the  confirmation  of 
his  title  under  section  four  of  the  act  of  1887!     Said  section  provides: 

That  as  to  nil  lauds,  except  those  mentioned  in  the  foregoing  section,  which  have 
been  so  erroneously  certified  or  pateuted  as  aforesaid,  and  which  have  been  sold  by 
the  grantee  company  to  citizens  of  the  United  States,  or  to  persons  who  have  declared 
their  intention  to  become  such  citizens,  the  person  or  persons  so  purchasing  in  good 
faith,  his  heirs  or  assigns,  shall  be  entitled  to  the  land  so  purchased,  upon  making 
proof  of  the  fact  of  such  purchase  at  the  proper  land  office,  within  snch  time  and 
nnder  snch  rules  as  may  be  prescribed  by  the  Secretary  of  the  Interior,  after  tbe 
grants  respectively  shall  have  been  adjnsted;  and  put<euts  of  the  United  States  shall 
issue  therefor,  and  shall  relate  baelc  to  the  date  of  the  original  cei  tification  or  patent- 
ing, and  the  Secretary  of  the  Interior,  on  behalf  of  the  United  States,  shall  demand 
payment  from  the  company  which  has  so  disposed  of  such  lands  of  an  amount  eqnal 
to  the  government  price  of  similar  lands;  and  in  case  of  neglect  or  refusal  of  snch 
company  to  make  payment  as  hereafter  specified,  within  ninety  days  after  the  demand 
shall  have  been  made,  the  Attorney  General  shall  cause  suit  or  suits  to  be  brongbt 
against  such  company  for  the  said  amount :  Promded^  That  nothing  in  this  act  shall 
prevent  the  purchaser  of  lands  erroneously  withdrawn,  certified  or  patented  as  afore- 
said from  recovering  the  purchase  money  therefor  from  the  grantee  company  as  by 
this  act  required:  And  protiidtd,  That  a  mortgage  or  pledge  of  said  lands  by  the 
company  shall  not  be  considered  as  a  sale  for  the  purpose  of  this  act,  nor  shall  this 
act  be  construed  as  a  declaration  of  forfeiture  of  any  portion  of  any  land-grant  for 
conditions  broken,  or  as  authorizing  an  entry  for  the  same,  or  as  a  waiver  of  any 
rights  that  the  United  States  may  have  on  account  of  any  breach  of  said  conditions. 

Tow  entered  into  a  contract  with  the  railroad  company  to  parchase 
the  land  on  March  15, 1887.  At  that  time  Mrs.  Manley  and  her  hus- 
band were  residing  thereon  and  Tow  had  knowledge  of  this  fact,  and 
for  that  reason  yonr  office  decision  finds  that  he  was  charged  with 
notice  of  the  Manley  claim  and  therefore  his  purchase  from  the  company 
was  not  in  good  faith. 

Said  section  four  grants  to  any  person  purchasing  in  good  faith  lands 
erroneously  certified  or  patented  to  or  for  the  use  or  benefit  of  any  com- 
pany claiming  through  or  under  a  grant  from  the  United  States  to  aid 
in  the  construction  of  a  railroad,  upon  making  proof  of  the  tact  of  such 
purchase  at  the  proper  land  office,  the  right  to  receive  a  confirmatory 
patent  from  the  United  States  which  << shall  relate  back  to  the  date  of 
the  original  certification  or  patenting."  In  the  case  of  the  Winona  and 
St.  Pet^^r  R.  R.  Co.  v.  United  States  (165  U.  S.,  483),  a  claim  for  confirma- 
tion of  title  had  been  made  on  behalf  of  the  Winona  and  St.  Peter  Laud 
Company,  as  purchaser  from  the  Winona  and  St.  Peter  Biulroad  Com- 
pany, to  certain  land  excepted  from  the  railroad  grant,  because  of  the 
subsisting  pre  emption  declaratory  statement  of  Thomas  Marshall,  Jr., 
covering  the  land  in  controversy,  of  record  in  the  local  land  office  at 
the  time  of  the  attachment  of  rights  under  the  railroad  grant.  Mar- 
shalPs  filing  was  superior  to  tiie  grant  and  he  was  still  in  possession  of 
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the  laod  at  the  time  of  the  purchase  thereof  by  the  Winona  and  St. 
Peter  Land  Company.  In  considering  the  claim  of  the  purchaser  the 
court,  in  said  decision,  held  that — 

Snch  a  purchaser  can  not  claim. to  be  one  in  good  faith  if  he  has  notice  of  facts 
ontttide  the  records  of  the  land  department  disclosing  a  prior  right.  The  protection 
goes  only  to  matters  anterior  to  the  certification  and  patent.  The  statute  was  not 
intended  to  cut  off  the  rights  of  parties  continning  after  the  certification,  and  of 
which  at  the  time  of  his  purchase  the  purchaser  had  notice.  Only  the  purely  technical 
claims  of  the  government  were  waived. 

Here  the  claimant  Marshall  was  in  possession;  had  been  in  possession  twenty 
years;  the  land  was  not  wild  and  vacant  land.  His  possession  was  under  a  recorded 
claim  of  title,  and  under  snch  a  claim  as  forbade  the  issue  of  a  patent.  In  other 
words,  the  land  was  erroneously  certified.  There  was,  and  continued  to  be,  an  indi- 
vidnal  claimant  for  the  land.  There  was  no  cancellation  on  the  records  of  the  land 
department  of  his  claim.  He  continued  in  possessioUi  and  was  in  possession  not 
only  when  the  certification  was  made  but  when  the  land  company  purchased.  Its 
purchase,  therefore,  was  not  made  in  good  faith,  and  there  is  nothing  disclosed  to 
stay  the  mandate  of  the  statute  for  the  ac^justment  of  the  land  grant,  and  a  suit  to 
set  aside  the  certificate  erroneously  Issued. 

When  the  land  here  in  controversy  was  patented  to  the  State  for  the 
use  or  benefit  of  the  railroad  company  June  17,  1873,  neither  of  the 
Manley's  was  asserting  any  claim  or  right  thereto,  so  that  no  claim  or 
right  of  theirs  was  infringed  upon  by  the  issuance  of  that  patent. 
Their  settlement  upon  and  improvement  of  the  land  was  not  a  matter 
anterior  to  the  patenting.  The  patent  had  been  outstanding  twelve 
years  wben  they  went  upon  the  land,  and  nineteen  years  when  Mrs. 
Manley,  after  two  years  absence  therefrom,  following  Mr.  Manley's 
desertion  of  her  and  the  subsequent  divorce,  resumed  residence  thereon 
^o  claim  was  initiated  or  right  acquired  by  settling  upon  or  teudering 
an  application  to  enter  land  in  that  condition.  While  Tow's  knowledge 
of  their  presence  upon  the  land  at  the  time  of  his  purchase,  charged 
him  with  notice  of  their  claim,  the  notice  so  imputed  to  him  was  of  a 
claim  which  had  been  initiated  subsequently  to  the  patenting  of  the 
land  by  the  United  States  on  account  of  the  railroad  grant.  Their 
settlement  in  1885  upon  land  so  patented  in  1873  did  not  aiiect  the 
validity  of  the  patent,  and  consequently  Tow's  knowledge  of  their 
presence  u[K>n  the  land  at  the  time  of  his  purchase  was  not  notice  of 
any  invalidity  in  that  patent  and  did  not  affect  the  bona  fides  of  his 
purchase. 

A  careful  examination  of  the  act  of  1887  shows  that  the  question 
now  under  consideration  must  be  answered  in  the  negative.  The  first 
section  directs  the  Secretary  of  the  Interior  to  adjust  all  railroad  land 
grants  in  accordance  with  the  decisions  of  the  supreme  court,  and  the 
second  commands  that  upon  such  adjustment  the  Attorney  General 
shall  commence  and  prosecute  the  necessary  proceedings  to  cancel  all 
patents,  certifications  or  other  evidence  of  title  theretofore  erroneously 
issued  on  account  of  such  grants,  and  to  restore  to  the  United  States 
the  title  so  erroneously  conveyed.    Section  three  declares  that  if  in 
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sacb  adjustment  it  appears  that  the  homestead  or  pre-emption  entry  of 
any  buna  fide  settler  has  been  erroneously  canceled  on  ac<;ount  of  any 
railroad  land  grant  or  the  withdrawal  of  public  lands  from  market  in 
aid  thereof,  the  settler,  upon  application,  shall  be  reinstated  in  all  bis 
rights  and  allowed  to  perfect  his  entry  by  complying  with  the  public 
land  law8,if  he  has  not  located  another  claim  or  made  an  entry  in 
lieu  of  the  one  so  erroneously  canceled,  and  has  not  voluntarily  aban- 
doned the  canceled  entry.    It  further  directs  that  it  any  such  settlers 
do  not  make  application  for  such  reinstatement  of  their  entries  within 
a  reasonable  time,  to  be  fixed  by  the  Secretary  of  the  Interior,  then  all 
su<!h  unclaimcd.lands  shall  be  disposed  of  under  the  public  land  laws 
"with  priority  of  right  given  toZ^o/m/iV/f  purchasers  of  such  unclaimed 
lands,  if  any,  and  if  there  be  no  such  purchasers  then  to  bona  fide  set- 
tlers residing  thereon."    This  section  thus  gives  preferences  in  the  dis- 
position of  the  lands  to  which  it  relates  in  the  following  order:  (1)  To 
those  whose  entries  thereof  have  been  erroneously  canceled  on  ac^^'onnt 
of  a  railroad  land  grant  or  the  withdrawal  of  public  lands  from  the 
market  in  aid  thereof,  and  who  have  not  surrendered  or  voluntarOy 
abandojied  the  entries  canceled.     (2)  To  bona  fide  purchasers.     (3)  To 
bona  fide  settlers  residing  upon  the  land.     Such  entries  could  have 
been  erroneously  canceled  only  in  the  event  that  they  were  made,  or 
predicated  upon  some  right  initiated,  before  the  attachment  of  rights 
under  the  raib'oad  land  grant,  or  before  the  withdrawal  in  aid  thereof. 
As  was  well  known  at  the  date  of  the  act  of  1887,  no  lands  were  ever 
patented  or  certilied  on  account  of  a  railroad  land  grant,  until  after 
the  rights  of  the  grantee  thereunder  had  attached  by  definite  location 
of  the  line  of  its  road  or  bv  other  identification  of  the  limit  of  the 
grant.    The  class  of  persons  to  whom  a  preference,  over  bona  fide  pur- 
chasers of  i)atented  or  certified  lands,  is  given  by  this  section  is  there- 
fore confined  to  those  whose  rights  were  initiated  prior  to  the  erroneous 
patenting  or  certification,  and  does  not  include  those  who  may  have 
settled  upon  the  lands  thereafter  at  a  time  when  the  legal  title  had 
passed  out  of  tlie  United  States  and  when  no  entry  could  have  been 
rightfully  allowed  by  the  land  department.    If  at  the  time  of  the  at- 
tachment of  rights  under  a  railroad  land  grant  lands  were  embraced 
in  a  subsisting  valid  homestead  or  pre-emption  entry  which  was  subse- 
quently erroneously  canceled  on  account  of  the  grant,  or  a  withdrawal 
in  aid  thereof,  and  the  lands  then  erroneously  patented  under  the  grant, 
one  who  makes  a  bona  fide  purchase  of  such  lands  from  the  company 
on  the  faith  of  the  patent  is,  under  the  plain  language  of  this  section, 
clearly  given  a  preference  over  all  settlers  other  than  the  one  whose 
entry  was  so  erroneously  canceled.    This  being  true,  it  is  difficult  to 
conceive  of  any  reason  why,  w  here  there  was  no  such  claim  anterior  to 
the  patenting  or  certification,  one  who  makes  9kbonafide  purchase  from 
the  company  on  the  faith  of  the  patent  should  not  be  equally  preferred. 
The  fourth  section  prescribes  the  manner  in  which  purchasers  in  good 
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faith  of  lauds  so  erroneously  certified  or  patented  may  obtain  a  con- 
firmatory patent  from  the  United  States  which  "shall  relate  back  to 
the  date  of  the  original  certification  or  patenting,"  but  contains  no  ref- 
erence to  or  recognition  of  settlement  claims.    Section  five  rehites  to 
lands  which  have  not  been  patented  or  certified  to  or  for  the  use  of  the 
grantee  company,  and  which  are  of  the  numbered  sections  i)rescribed 
ill  the  grant  and  are  coterminous  with  the  constructed  parts  of  the  road, 
but  which  are  for  any  reason  excepted  from  the  operation  of  the  grant, 
and  declares  that  bona  fide  purchasers  thereof  from  the  grantee  com- 
pany may  obtain  title  thereto  by  making  ])aymeut  therefor  to  the 
United  States  at  the  ordinary  government  price  for  like  lands.    This 
section  expressly  excludes  from  its  operation  all  lands  which  at  the 
date  of  the  sales  thereof  were  in  the  bona  fide  occupation  of  adverv^e 
claimants  under  the  pre-emption  or  homestead  laws  and  whose  claims 
and  occupation  have  not  since  been  voluntarily  abandoned,  and  author- 
izes such  preemption  and  liomestead  claimants  to  perfect  title  thereto; 
and  it  further  expressly  excludes  from  its  operation  all  lands  settled 
upon  subsequent  to  December  1,  1682,  by  person  claiming  to  enter  the 
same  under  the  settlement  laws  and  authorizes  such  settlers  to  perfect 
title  thereto.    The  sixth  section  gives  a  preference  right  of  purchase 
for  a  ])eri()d  of  one  year  from  the  date  of  the  act  to  those  who  have 
purchased  any  such  lands  as  the  property  of  any  railroad  company  for 
the  State  and  county  taxes  thereon,  where  the  grant  to  such  company 
has  been  subsequently  forfeited,  but  ex])ressly  excludes  from  its  oper- 
ation lands  which  previous  to  or  at  the  time  of  the  taking  effect  of 
the  grant  were  in  the  possession  of  or  subject  to  the  right  of  any  actual 
settler.     It  is  thus  shown   that  Congress  has  clearly  defined   the  in- 
stances in  which  it  was  intended  to  give  to  settlers  and  purchasers, 
respectively,  a  preference  right  to  the  land,  and  that  the  only  instance 
in  which  a  settler  is  given  a  preference  right  over  a  bona  fide  purchaser 
from  the  grantee  company  of  lands  erroneously  patented  or  certified  to 
or  for  the  use  or  benefit  of  vsaid  company  is  where  the  homestead  or  i)re- 
eniption  entry  of  a  bona  fide  settler  made,  or  based  upon  a  right  ini- 
tiated, prior  to  such  patenting  or  certification  has  been  erroneously 
canceled  on  account  of  the  grant  or  a  withdrawal  in  aid  thereof,  and 
then  only  where  the  entry  has  not  been  surrendered  or  voluntarily 
abandoned  by  the  settlei .    This  case  is  not  one  of  that  character. 
There  was  no  entry  of  or  other  claim  to  the  land  at  the  time  of  the 
patenting  thereof  on  the  faith  of  which  the  purchase  in  question  was 
made. 

it  follows  that  the  fact  that  the  land  had  been  settled  upon  and  was 
occnpied  by  the  Mauley's  at  the  date  of  Tow's  purchase  does  not  bar 
,  or  prevent  the  confirmation  of  his  title  under  section  four  of  the  act 
'  of  1887. 

The  decision  of  your  office  is  accordingly  reversed,  and  Tow's  appli- 
cation for  a  confirmatory  patent  is  sustained. 
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SOLDIER'S  ADDITIONAL  HOMESTEAD— CERTIFICATE  OF  RIGIIT. 

WiLLiFOED  Jenkins. 

If  a  soldier,  entitled  to  the  right  to  make  a  soldier's  additional  homestead  entry, 
dies  without  having  exercised  said  right,  leaving  no  widow  or  minor  orphan  chil- 
dren, the  right  to  make  said  entry  vests  in  his  personal  representative;  and  a 
duplicate  certiticate  of  said  right  may  issue,  iu  the  name  of  the  deceased  soldier, 
on  the  application  of  the  executor  of  his  estate,  it  being  satisfactorily  shown 
that  the  original  has  been  lost  or  destroyed. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
<W.  V.  D.)  February  17,  2900.  (C.  W.  P.) 

Williford  Jenkins  lias  appealed  from  your  oflBee  decisions  of  February 
14,  and  April  10,  1899,  denying  his  application  for  the  reissue  of  certifi- 
cate of  right  to  make  soldier's  additional  homestead  entry  in  the  name 
of  William  W.  Jenkins,  and  for  its  recertiUcation  in  the  name  of  the 
applicant. 

The  record  facts  necessary  to  be  considered  in  determining  the  ques 
tions  presented  show  that,  on  July  2,  1878,  your  office  issued,  under 
section  2306  of  the  Hevised  Statutes,  a  soldier's  additional  homestead 
certificate  for  eighty  acres  of  land  in  favor  of  William  W.  Jenkins, 
late  private  of  company  A,  24th  regiment  of  Missouri  infantry.  Said 
certiticate  was  delivered  to  Messrs.  Gilmore  and  Company,  of  the  city 
of  Washington,  and  it  was  afterwards  found  with  the  final  proof 
submitted  on  Jenkins'  soldiers  additional  homestead  entry,  Xo.  5550, 
which  was  canceled  by  your  office,  and  returned  to  the  local  office  at 
Iron  ton,  Missouri,  for  delivery  to  Mr.  Jenkins,  and  was  transmitted  to 
him  by  mail. 

On  July  2, 1898,  W^illiford  Jenkins  made  application  to  your  office  for 
"a  re-issue  of  said  certificate  and  for  its  re-certification"  in  his  name. 
In  his  sworn  statement  he  avers: — 

That  he  is  the  brother  of  William  W.  Jenkins  who  died  on  the  4th  day  of  May, 
1897,  and  the  executor  of  his  estate. 

That  the  said  William  W.  .Jenkins  was  the  same  person  who  served  during  the  war 
of  the  rebellion  as  a  member  of  Co.  *'A",  24th  regiment,  Missouri  infantry,  and  the 
Bame  person  who  made  Ironton,  Mo.,  original  homestead  entry  No.  3129,  for  the 
SW.ir  NW.i,  and  NW.i  SW.^,  Sec.  23,  T.  24  N.,  R.  8  W.,  and  to  whom,  some  years 
thereafter,  the  Commissioner  of  the  General  Land  Office  issued  a  soldier's  additional 
homestead  certiticate  of  his  right  to  an  additional  80  acres. 

That  his  above  described  original  entry  having  been  canceled,  the  said  William 
W.  .Jenkins  thereupon  used  the  snid  additional  certificate  in  making  Ironton,  Mo., 
soldier's  additional  homestead  entry  No.  .5550,  covering  the  same  tracts  that  had  been 
embraced  in  the  said  original  entry,  which  additional  entry  was  subseqaently  can- 
celed because  of  his  failure  to  reside  upon  and  improve  said  land,  as  required  bj*  the 
terms  of  said  certificate. 

That  following  these  two  ineffectual  efforts  to  secure  title  to  said  tracts  of  land, 
the  said  William  W.  Jenkins  then  made  Ironton,  Mo.,  adjoinining  farm  entry  No. 
11,550,  of  the  same,  which  entry  he  afterwards  commuted  to  cash  entry  No.  46,271, 
and  under  this  last  described  entry  a  patent  was  secured  by  him  to  the  said  tracts 
of  land. 
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That  affiant  is  infurmed  and  believes  that  with  his  letter  of  January  11,  1887, 
holding  said  additional  entry  No.  5550  for  cancellation,  the  CommiKsiouer  of  the 
General  Land  Office  returned  the  said  additional  certiticate  to  the  Ironton  land  office, 
and  directed  that  the  same  be  deiivercd  to  the  said  William  W.  Jenkins  in  the  event 
that  said  entry  5550  should  be  finally  canceled.  And  affiant  is  also  informed  and 
believes  that  said  entry  No.  5550  waH  canceled  on  May  25,  1887,  and  that  the  records 
of  the  Ironton  land  office  appear  to  show  that  said  certificate  was  delivered  to 
William  W.  Jenkins,  by  mail,  on  May  27,  1887. 

That  when  the  foregoing  facts  became  known  to  the  affiant  he  made  careful  and 
diligent  searches  for  said  additional  certificate,  nt  various  times,  through  all  the 
papers,  books  and  records  left  by  the  said  William  W.  Jenkins  and  throughout  the 
premises  lately  occupied  by  him,  but  that  lie  has  been  unable  either  to  find  the  Kume 
or  any  record  or  trace  thereof,  and  he  therefore  avers  that  said  certificate  has  been 
lost  and  cannot  be  found.  And,  inasmuch  as  said  certificate  required  William  W. 
Jenkins  to  reside  upon  the  laud  located  by  him  therewith,  which  he  would  not  do, 
it  is  affiant's  belief  that  the  same  was  cousidered  worthless  and  was  destroyed  by 
him.  Furthermore,  the  affiant  is  satisfied  that  said  certificate  was  never  trausferred 
by  the  said  William  W.  Jenkins  to  any  other  person. 

That  as  the  executor  and  beneficiary  of  said  estate,  affiant  has  neves'  heretofore 
either  bargained,  sold,  or  in  any  manner  disposed  of  his  interest  in  said  certificate, 
or  his  right  thereto  to  any  one  whomsoever,  and,  in  view  of  all  the  foregoing  facts, 
affiant  hereby  applies  to  the  Commissioner  of  the  (icneral  Land  Office  under  Sec. 
2306  of  the  Revised  Statutes  of  the  I  nited  States,  and  the  act  of  August  18,  1894 
(28  Stats.,  397),  and  the  departmental  decisions  thereunder,  for  a  re-issue  of  said 
certificate  and  for  its  re-certification  in  the  affiant's  name. 

On  July  5,  the  applicant  filed  a  certificate  from  the  judge  and  ex 
officio  clerk  of  the  probate  court  of  Howell  county,  Missouri,  under  his 
official  seal,  dated  July  5,  181)8,  stating  that  the  records  of  said  court 
show : 

(1)  That  by  the  last  will  and  tentament  of  AVilliam  W.  Jenkins,  dated  November 
20,  1893,  WMIliford  Jenkins  was  appointed  the  sole  exeentor,  without  bond,  of  the 
estate  of  the  deceased,  the  said  William  W.  Jenkins. 

(2)  That  the  sail!  will  was  duly  proved  and  prolmted  by  this  court  on  the  29th 
day  of  May,  1897. 

(3)  That  the  said  Williford  Jeukinn  duly  qualified  upon  the  death  of  the  said 
William  W^.  Jenkins,  and  is  now  exercising  the  executorship  of  said  estate. 

Here  it  should  be  observed  that  William  W.  Jenkins'  will  is  not  with 
the  papers,  and  it  cannot  be  seen  what  particular  disposition  the 
testator  nmde  of  his  property. 

On  February  28,  1899,  the  applicant  tiled,  with  a  motion  for  review 
of  your  office  decision  of  February  14,  1899,  denying  his.application,  a 
certificate  of  the  said  jud^re  and  ex  officio  clerk  of  the  probate  court  of 
Howell  county,  Missouri,  under  his  official  seal,  dated  February  25, 
1899,  stating  that  it  appeared  from  the  records  and  papers  on  file  in 
his  office  that  the  said  William  W.  Jenkins,  who  died  in  May,  1897, 
died  leaving  neither  wife  nor  children;  also  an  affidavit  made  by  11.  S. 
Hogan,  of  West  Plains,  Missouri,  stating: 

That  he  was  formerly  county  clerk  of  Howell  county,  and  is  now  the  president  of 
the  West  Plains  bank,  and  that  from  about  the  year  1875  to  the  date  of  his  death, 
the  affiant  was  personally  acquainted  with  the  late  Wm.  W.  Jenkins,  who  resided 
on  a  farm  in  T.  24  N.,  K.  8  W.,  in  this  county. 
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That  afTiaiit  is  faiuiliar  with  several  eftbrts  made  by  tbo  said  Jenkins  to  acqniro 
title  to  the  SW.  i  NW.  i  aud  NVV.  i  S\V.  i  Sec.  23,  T.  24  N..  R.  8  \V.,  which  adjoioa 
the  farm  above  referred  to;  in  connection  with  which  efforts,  affiant  is  iufonned 
that  a  soldier's  additional  homestead  certificate  for  80  acres  was  issued  to  him,  in 
fact  afHant  has  seen  a  ietter  signed  by  the  officers  of  the  Irontou,  Mis^onri,  Land 
Office,  acknowledging  the  existence  of  such  a  certificate. 

That,  within  the  time  above  Htuted,  the  afficint  was  often  consulted  by  the  said 
Jenkins  on  business  matters,  and  frequently  did  business  for  him.  Among  otlier 
things,  affiant  prepared  for  him  the  final  proof  upon  which  he  commuted  his  adjoin- 
ing farm  entry  of  said  land  to  a  cash  entry,  and  the  affiant  knows  that  the  certiti- 
cate  referred  to  was  not  used  in  making  said  proof,  nor  was  any  reference  made  to 
such  a  certificate  in  that  connection.  Furthermore,  tlie  affiant  never  heard  the  naid 
Wm.  W.  Jenkins  mention  or  refer  to  such  a  certificate  in  any  manner  wbatooevor. 

That  affiant  is  also  well  acquainted  with  Williford  Jenkins,  brother  of  Wm.  \V. 
Jenkins  and  his  executor,  and  has  rre({uently  given  him  advice  and  assistance  in  the 
settlement  of  his  brothers  estate,  and,  fur  this  ])urposc,  the  affiant  has  at  various 
times  had  in  his  possession  some  of  the  papers  and  documents  pertaining  to  said 
estate. 

That  it  was  through  the  affiant  that  Williford  Jenkins  negotiated  the  sale  to  John 
H.  Howell,  of  the  additional  homestead  certificate  herein  referred  to,  which  wile 
was  consummated  in  or  about  the  month  of  I  nne,  1898;  and,  before  concluding  said 
sale  and  executing  the  papers  required  by  the  attorney  of  the  said  iiowell,  both 
the  affiant  and  Williford  Jenkins  carefully  searched  through  all  the  papers  then  in 
possession  of  each  of  them,  which,  together,  constitute  all  of  the  papera  and  docu- 
ments left  by  Wm.  W.  Jenkins,  and  that  said  ceitificate  was  not  among  any  of  s^iid 
papers.  Furthermore,  affiant  says  that  he  does  not  believe  the  said  W^ni.  W.Jenkins 
sold  or  disposed  of  said  certificate  in  his  lifetime,  as  the  affiant  had  snch  intim.itc 
knowledge  of  and  connection  witli  the  said  Jenkins  that  he  has  no  doubt  ho  would 
have  knowledge  of  such  a  sale,  if  it  had  been  made. 

Finally,  affiant  says  that  Williford  Jenkins'  affidavit  as  to  the  loss  of  said  (Certifi- 
cate should  be  given  full  faith  and  credit,  as  he  is  a  man  whose  word  or  oath  is 
tinquestioned  in  this  community. 

Further  affiant  saith  not. 

On  February  14,  1899,  your  ollficie  denied  Williford  Jenkins's  applica- 
tion, and  on  February  28,  1899,  he  filed  a  motion  for  review  of  your 
office  decision,  which  was  overruled  by  your  offi<ie  letter  of  April  10, 
1899.  This  motion  for  review  is  founded  upon  the  sale,  for  a  valuable 
consideration,  of  said  soldiers^  additional  certificate  by  the  applicant, 
as  executtir  of  the  said  William  W.  Jenkins,  to  John  U.  Howell,  on  the 
same  day  on  which  he  filed  his  application  in  the  local  office^,  and  it  is 
claimed  that  under  the  provisions  of  the  act  of  August  18, 1894,  «wprfl, 
your  ollice  decision  of  February  14,  1899,  should  be  set  aside  and  the 
certificate  of  right  re  issued  iu  the  name  of  William  W.  Jenkins,  aud 
recertified  to  Mr.  Howell  as  the  purchaser  from  the  executor. 

With  the  motion  for  review,  besides  the  papera  above  referred  to, 
were  tiled  a  bill  of  sale  of  said  certificate,  by  the  executor  of  William 
W.Jenkins,  to  John  H.  Howell,  for  the  consideration  of  $2o;  also  the 
affidavit  of  said  Howell,  stating  that  he  purchased  said  certificate  in 
good  faith  and  for  a  valuable  consideration. 

In  the  case  of  Webster  v.  Luther  (103  U.  S.,  331),  the  supreme  court 
held  that  the  right  to  make  soldiers'  additional  entry  was  without 
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restriction,  and  therefore  assignable  and  transferable,  and  that  Con- 
gress intended  to  bestow  a  gratuity  upon  the  donee,  and  to  make  it  as 
vahiable  as  possible.  The  court  quotes  with  approval  the  words  of 
Judge  Sanborn,  delivering  the  opinion  of  the  circuit  court  of  appeals 
for  the  eighth  circuit,  in  the  case  of  Barnes  r,  Poirier,  27  U.  S.  App., 
oOC),  tliat:— 

The  beueticiiiry  wuh  ]ef't  free  to  select  this  additional  land  from  any  portion  of 
the  vast  public  domain  described  in  the  act,  and  free  to  apply  it  to  any  beneficial 
use  that  he  chose.  It  was  an  nnfett<>red  p^ift  in  the  natnre  of  compensation  for  past 
Horvices.     It  vested  a  property  right  in  the  donee. 

And  Judge  Brewer,  in  the  case  of  Mullen  v.  Wine,  26  Fed.  Rep.,  206, 
cited  by  the  supreme  court  in  the  case  of  Webster  v.  Luther,  held  that 
the  right  to  the  additional  land  is  a  thing  of  value,  is  personal  property, 
and  can  be  exercised  and  enjoyed  auywhere. 

It  must  therefore  be  held,  in  accordance  with  the  act  of  Congress 
granting  the  right  to  make  soldiers'  additional  entry,  that  in  case  the 
soldier  entitled  to  the  right,  but  without  having  exercised  it,  dies, 
leaving  no  widow  or  minor  orphan  children,  the  right  to  entry  vests  in 
his  personal  representative  as  ])er8onal  property. 

It  is  shown  that  William  W.  Jenkins  died  on  May  4, 1897,  leaving  a 
will,  by  which  the  applicant,  Williford  Jenkins,  was  appointed  the 
sole  executor,  without  bond,  of  the  estate  of  the  decedent;  that  the 
will  was  duly  admitted  to  probate,  and  that  Williford  Jenkins  duly 
(|ualified  as  such  executor;  that  on  July  2, 1878,  a  soldier's  additional 
homestead  certificate  for  eighty  acres  of  land  was  issued  to  William 
W.  Jenkins,  and  that  said  certificate  was  transmitted  to  him  by  the 
local  officers  at  Ironton,  Missouri.  It  does  not  appear  that  any  efibrt 
has  been  made  to  locate  said  certificate  since  it  was  transmitted  to 
William  W.  Jenkins.  The  applicant  and  Mr.  Hogan,  of  West  Plains, 
Missouri,  who  was  formerly  county  clerk  of  Howell  County,  Missouri, 
and  was  at  the  time  he  executed  his  affidavit  president  of  the  West 
Plains  bank,  swear  that  they  have  carefully  searched  the  papers  left 
by  the  decedent,  and  that  the  certificate  was  not  among  said  papers, 
and  that  they  believe  that  it  was  either  lost  or  destroyed.  Tbe  record 
raises  a  reasonable  presumption  of  the  loss  or  destruction  of  the  cer- 
tificate, and  entitles  the  executor  of  the  deceased  soldier  to  a  dupli- 
cate certificate  in  the  latter's  name.  In  the  case  of  Henry  N.  Copp,  23 
L.  D.,  123,  it  is  held,  that  an  outstanding  certificate  is  one  that  has 
been  isvsued  and  has  not  been  located,  canceled  or  surrendered,  and  that 
the  loss  of  the  certificate  can  not  be  treated  as  the  loss  or  destruction 
of  the  right  thereunder. 

There  appears  to  be  no  reason  for  the  denial  of  a  duplicate  certifi- 
cate at  the  instance  either  of  the  beneficiary  or  his  successor  in  inter- 
est, which  includes  his  personal  representative  where  the  right  passes 
to  him  upon  the  death  of  the  beneficiary,  and  your  office  decision  was 
erroneous  in  holding  otherwise. 
2967— VOL  29 33 
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It  is  not  shown  that  the  executor  has  the  right  to  sell  the  certificate 
(see  1  Revised  Statutes  of  Missouri,  18S9,  Sec.  131,  p.  147),  and  hence 
no  right  is  sliown  in  Howell  to  recertiflcation. 

It  is  therefore  held  that  the  said  Wiiliford  Jenkins,  executor,  is 
entitled  to  have  a  duplicate  soldier's  certificate  issued  iu  the  name  of 
William  W.  Jenkins,  and  you  are  directed  to  issue  the  same  and 
deliver  it  to  the  executor,  or  his  lawfully  authorized  agent. 

Your  office  decision  is  modified  accordingly. 


Wise  et  al.  t.  Kube. 

Motion  for  review  of  departmental  decision  of  August  4,  1899,  29 
L.  D.,  77,  denied  by  Secretary  Hitchcock,  February  17,  1900, 


APPLICATION  FOR  SUUVEY— C^ORRECmOX  OP  SURVET. 

John  McClennen  et  al. 

The  DepartDieut  has  the  authority,  after  the  tracts  designated  by  a  government 
Bnrvey  as  fVactional,  by  reason  of  bordering  upon  a  body  of  water,  have  been 
disposed  of,  to  examine  into  the  correctness  of  such  survey,  and  if  that  examina- 
tiou  demonstrates  that  there  was  no  body  of  water  to  prevent  the  extension  of 
the  township,  section,  or  sub-division  lines,  to  cause  the  lands  thus  erroueonsly 
omitted  from  survey  to  be  surveyed,  and  disposed  of  as  public  lands  of  the 
United  States. 

Sec^'etary  HitchcocJc  to   the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  February  17, 1900.  (W.  O.  P.) 

John  McClennen  and  Moses  L.  Pruitt  and  Clay  County,  Iowa,  have 
presented  a])plicationB  for  the  survey  of  certain  lands  in  said  county, 
amounting  to  about  eight  hundred  acres,  which  it  is  alleged  have  never 
been  surveyed  and  are  represented  by  the  government  survey  of  lands 
in  that  vicinity  and  by  the  plats  made  therefrom  as  a  lake.  Protests 
against  these  applications  were  presented  by  adjacent  owners  and  the 
matter  was  submitted  to  the  Department  by  your  office  letter  of  April 
7,  1899,  for  instructions  in  the  premises. 

The  townshi])  in  which  it  is  alleged  this  unsurveyed  land  is,  being 
T.  96  N.,  R.  35  W.,  Iowa,  was  burveyed  in  1855  and  1856,  and  that  sur- 
vey and  the  map  made  from  the  field  notes  thereof  represented  parts 
of  sections  1,  2,  11, 12, 13  and  14,  as  a  lake.  A  meander  line  was  run, 
indicating  the  extent  of  the  alleged  body  of  water,  and  the  tracts  ren- 
dered fractional  thereby  have  all  been  disposed  of  by  the  United  States. 
This  meander  line  starts  from  a  point  near  the  half-mile  corner  on  the 
east  line  of  section  1,  runs  thence  in  a  southwesterly  direction  to  a 
point  in  section  13  near  the  half-mile  corner  on  the  line  between  sec- 
tions 13  and  14,  thence  northwest  to  a  point  just  west  of  the  half  mile 
corner  on  the  line  between  sections  11  and  14,  and  thence  in  a  north- 
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eusterly  direction  to  a  point  jast  east  of  the  half-mile  corner  on  the 
north  line  of  section  1 . 

The  petitioners  here  have  tiled  a  map  purporting  to  show  the  lake  as 
it  now  actaally  is.  According  to  this  map  the  meander  line  starts  at 
the  same  point  as  does  the  meander  line  shown  upon  the  map  of  the 
l^^overnment  survey.  It  runs  thence  in  a  southwesterly  direction  to  a 
point  somewhat  less  than  a  quarter  of  mile  almost  due  south  of  the 
center  of  section  1 ;  thence  in  a  northerly  direction  to  a  point  just  north 
of  the  center  of  section  1 ;  and  thence  in  a  northeasterly  direction  to  the 
point  on  the  north  line  of  section  1  where  the  meander  line  shown  by 
the  government  survey  ended.  The  starting  points  and  the  stopping 
]>oints  are  the  same  in  both  cases. 

The  applicants,  McOlennen  and  Pruitt,  tillege 

"that  there  never  was  a  lake  of  water  in  said  sections  [L,  2,  11, 12,  13  and  14]  and 
tbat  the  meander  lines  as  set  out  by  the  government  survey,  and  as  shown  by  the  gov- 
ernment plats,  is  an  absolute  mistake,  and  that  there  is  not  now  and  never  has  been 
any  lake  or  body  of  water  on  said  sections  of  laud  upon  which  to  base  said  meander 
liues;" 

that  there  is  a  lake  in  the  adjoining  township  which  borders  on  the  NE. 
^  of  section  1,  of  the  lands  in  question;  that  the  configuration  of  the 
shores  of  said  lake  has  not  materially  changed  since  the  government 
survey;  that  the  meander  lines  of  said  survey  are  so  surely  wrong  as  to 
leave  no  doubt  that  a  fraud  was  perpetrated  in  the  making  of  said  sur- 
vey; that  much  of  the  land  is  high,  dry  and  tillable  land  that  would  not 
have  passed  to  the  State  as  swamp  land  had  it  been  properly  surveyed ; 
that  McGlennen  has  been  residing  upon  and  cultivating  about  one  hun- 
dred and  sixty  acres  of  said  unsurveyed  laud  for  fourteen  years,  and  that 
Pruitt  has  been  residing  upon  and  cultivating  about  one  hundred  and 
twenty  acres  thereof  for  six  years. 

With  the  papers  is  an  affidavit  of  J.  T.  Painter,  who  says  he  made  a 
survey  of  these  lands  and  prepared  the  map  filed  as  ^^  Exhibit  1.''  He 
explains  the  map  and  certain  photographs  filed  as  exhibits  and  says: 

I  further  depose  and  say  that  about  two  hundred  acres  of  the  land  between  the 
meander  lines  of  the  original  survey,  as  shown  on  plat  Ex.  1  is  high  hilly  land;  that 
a  large  portion  of  the  balance  of  the  said  unsurveyed  land  would  be  termed  as 
gentle  rolling  prairie  land  and  that  the  remainder  of  said  unsurveyed  land  would 
be  of  a  swampy  character. 

I  further  depose  and  say  that  the  meander  lines  as  made  by  the  government 
surveyor,  as  shown  in  red  ink  on  plat  £x.  1,  are  absolutely  erroneous;  that  there 
never  was  a  body  of  water  upon  which  to  base  said  meander  line;  that  they  are  run 
over  the  tops  of  hills  and  along  the  sides  of  hills  and  it  is  my  opinion  that  they  were 
run  on  paper  only  and  never  were  actually  chained  or  surveyed. 

A  joint  affidavit  of  McClennen  and  Pruitt  sets  forth  that  the  former 
is  residing  upon  and  cultivating  a  portion  of  the  high  dry  land  in 
sections  2, 11  and  12,  and  that  Pruitt  is  residing  upon  and  cultivating 
unsurveyed  land  in  section  1,  and  concludes  as  follows: 

We  further  depose  and  say  that  all  the  land  resided  upon  and  cultivated  can  be 
cultivated  to  crops  in  any  season;   that  the  same  is  very  hilly  and  that  it  is 
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impossible  that  the  same  was  ever  covered  by  the  water  from  Lost  Island  lake,  or  that 
it  was  ever  in  a  lake  at  all,  and  that  its  present  condition  is  the  same  as  it  was  w  hen 
the  original  survey  was  made. 

There  are  filed  the  affidavits  of  ten  parties  who  claim  to  have  known 
the  land  in  question  for  from  five  to  twenty-five  years,  each  of  whom 
says  he  has  read  the  affidavits  of  Painter  and  McClenneu  and  Pruitt 
and  from  his  personal  knowledge  of  the  character  of  the  lands  knows 
the  statements  made  therein  are  true. 

With  the  petition  are  affidavits  of  live  other  persons  who  say  that 
they  were  acquainted  with  the  surveyors  who  made  the  surveys  of  this 
township  and  other  government  lands  in  Clay  and  Palo  Alto  countiejs, 
and  that  while  making  these  surveys  the  men  were  frequently  under 
the  influence  of  liquor  and  wholly  unfit  to  properly  perform  that  work. 

Owners  of  adjacent  lauds  were  notified  of  the  filing  of  these  petitions 
and  some  of  them  have  tiled  protests  against  the  survey  of  the  land  in 
question  as  requested.  None  of  these  protests  denies  the  statement 
that  there  is  a  large  body  of  land  within  the  meander  lines  as  fixed  by 
the  government  survey  of  said  township,  nor  alleges  that  said  lines 
correctly,  or  approximately  so,  indicated  any  body  of  water  as  it  existed 
at  the  time  of  said  survey.  They  claim,  as  grantees  of  the  tracts  made 
fractional  by  said  meander  lines,  the  adjoining  unsurveyed  land. 

The  question  is  as  to  the  authority  to  survey  these  lauds  as  govern- 
ment lands,  if  the  facts  are  as  stated  by  the  petitioners,  and,  hence,  for 
the  present  these  statements  that  the  survey  was  erroneous  and  that  a 
large  portion  of  the  space  indicated  thereby  as  water  was  in  fact  land 
that  should  have  been  surveyed,  will  be  taken  as  true. 

The  petitioners  rely  upon  the  decision  of  the  supreme  court  of  Iowa 
in  the  case  of  Grant  v,  Hemphill  (92  Iowa,  218),  in  support  of  their 
contention,  while  the  protestants  refer  to  the  decision  of  the  same 
court  in  Schlosser  v,  Cruikshank  (90  Iowa,  414),  in  support  of  their 
claims.  These  cases  both  involved  land  in  the  immediate  neighborhood 
of  that  here  in  question.  In  Grant  v.  Hemphill  it  was  found  that 
there  was  no  body  of  water  anywhere  on  the  land  upon  which  to  base 
the  meander  line.  The  court  recognized  the  rule  that  meander  lines 
are  run,  in  surveying  the  public  lands,  not  as  boundaries  but  for  the 
pur[)ose  of  detining  the  sinuosities  of  the  body  of  water  and  as  a  means 
of  determining  the  quantity  of  land  in  a  tract  made  fractional  by  reason 
of  bordering  upon  such  body  of  water,  but  held  that  the  rule  did  not 
apply  in  that  case  because  there  was  no  body  of  water  to  which  the 
meander  line  could  be  referred. 

The  petitioners,  in  a  supplemental  brief,  refer  to  the  decision  of  the 
supreme  court  of  Iowa  in  Rood  et  al.  v.  Wallace  et  aU  (79  N.  W.  Eep., 
449),  in  support  of  their  contention.  In  that  case  a  certain  portion  of 
a  township  was  marked  as  Owl  lake  and  a  meander  line  was  run  to 
mark  the  extent  of  such  body  of  water.  Afterwards  it  was  claimed 
that  there  was  no  lake  but  that  the  portion  marked  as  such  was  swamp 
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and  overflowed  land  and  a  patent  was  issued  to  the  State  therefor 
under  the  swamp  land  grant.  The  controversy  was  between  grantors 
under  this  patent  and  the  State  claiming  right  under  the  rule  holding 
the  State  entitled  to  the  beds  of  all  lakes  and  streams. 

The  owners  of  adjacent  tracts  made  fractional  by  the  meander  line 
were  not  made  parties  to  the  suit.    The  court  held : 

There  Beems  to  be  no  doubt  that  the  Secretary  of  the  luterior  had  the  right,  in  so 
far  as  the  parties  to  this  suit  are  concerned,  to  redetermine  the  question  as  to  whether 
or  not  the  land  in  question  was  a  part  of  the  lake  bed,  or  was  covered  by  the  so-called 
swamp  land  act. 

This  decision  sustains  the  petitioners  to  the  extent  of  saying  that 
the  original  survey  is  not  necessarily  conclusive  but  that  a  resurvey 
may  in  certain  cases  be  made.    In  another  part  of  the  opinion  it  is  said : 

Parchasers  of  lots  abutting  on  the  meandered  line,  or  otherwise  directly  inter- 
ested are,  it  seems  to  us,  the  only  persons  who  may  object  to  the  re-survey;  and  no 
re-survey  will  be  permitted  which  will  in  any  manner  prejudice  their  interests. 

The  protestants  here  refer  to  this  part  of  the  decision  as  sustaining 
tbeir  position. 

In  Schlosser  v.  Oruikshank,  it  was  found  that  there  was  at  the  time 
of  the  survey  a  body  of  water  to  which  the  meander  line  could  be 
referred ;  that,  therefore,  the  general  rule  applied  thereto  and  the  grantee 
of  the  government  took  the  land  between  the  meander  line  of  the  tract 
purchased  and  the  actual  water  line. 

The  law  regulating  the  survey  of  public  lands  is  found  in  sections 
239:>,  2396  and  2397  of  the  Revised  Statutes.  It  is  directed  that  the 
public  lauds  shall  be  divided  by  north  and  south  lines  and  by  others 
crossing  them  at  right  angles  so  as  to  form  townships  six  miles  square, 

unless  where  the  line  of  an  Indian  reservation,  or  of  tracts  of  laud  heretofore  surveyed 
or  patented,  or  the  course  of  navigable  rivers,  may  render  it  impracticable;  and  in 
that  case  this  rule  must  be  departed  from  no  farther  than  such  particular  circum- 
stances require. 

These  townships  are  to  be  divided  into  sections  by  running  through 
them  lines  each  way  and  marking  a  corner  on  each  of  said  lines  at  the 
end  of  every  mile.  The  sections  and  quarter  sections  are  to  be  divided 
by  straight  lines  run  from  points  marked  on  section  lines  to  opposite 
corresponding  corners,  with  the  provision  that — 

in  those  portions  of  the  fractional  townships  where  no  such  opposite  corresponding 
corners  have  been  or  canbelixed,  the  boundary -lines  shall  be  ascertained  by  running 
from  the  established  corners  due  north  and  south  or  east  and  west  lines,  as  the  case 
may  be,  to  the  water  course  Indian  boundary  line,  or  other  external  boundary  of 
such  fractional  township. 

To  ascertain  the  quantity  of  land  in  any  section  or  subdivision  thus 
made  fractional,  it  is  necessary  to  know  the  length  and  course  of  the 
water  line  or  other  external  boundary  between  the  points  where  the  two 
straight  lines  intersect  the  same,  and  hence  the  water  line  or  other  ex- 
ternal boundary  is  meandered  between  such  points.    While  these  mean- 
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der  lines  are  in  theory  coincident  with  the  water  line  where  that  is  the 
external  boundary  they  are  not  generally  run  for  the  purpose  of  locating 
or  establishing  such  boundary  but  for  the  purpose  of  ascertaining  the 
sinuosities  of  the  banks  of  the  body  of  water,  the  actual  boundary,  and 
as  a  means  of  determining  the  quantity  of  land  in  such  Pactional  tract, 
subject  to  disposal.  (Railroad  Go.  v.  Schurmier,  7  Wall.,  272;  Hardin 
V.  Jordan,  140  U.  S.,  371,-  Home  v.  Smith,  159  U.  S.,  40; -La  Follette 
et  al.,  26  L.  D.,  453;  Grant  v.  Hemphill,  92  Iowa,  218,  60  N.  W.  Rep., 
618;  Schlosseri?.  Oruikshank,  96  Iowa,  414,  65  N.  W.  Rep.,  344.) 

The  meander  line  and  the  actual  water  line  will  seldom,  if  ever,  be 
exactly  coincident  and  usually  it  will  be  found  that  there  are  small 
portions  of  land  lying  between  these  lines.  Such  portions  are,  however, 
regarded  as  passing  to  the  purchaser  of  the  surveyed  fractional  tract 
which  they  adjoin,  the  water  line  and  not  the  meander  line  being  held 
to  be  the  true  boundary. 

Has  this  Department,  after  the  tracts  designated  by  the  survey  as 
fractional  because  of  bordering  upon  a  body  of  water,  have  been  dis- 
posed of,  authority  to  examine  as  to  the  correctness  of  such  survey  and, 
if  such  examination  demonstrates  that  there  was  no  body  of  water  to 
prevent  the  extension  of  the  township,  section  or  subdivisional  lines 
and,  that  therefore  the  survey  was  incorrectly  made,  either  through 
mistake  or  fraud,  is  there  any  authority  to  cause  the  lands  omitted  from 
such  survey  to  be  surveyed  and  disposed  of  as  public  landsf 

The  authority  to  cause  a  survey  to  be  made  under  such  circumstances 
has  not  been  denied  by  this  Department,  but  the  decisions  so  far  as 
they  go,  tend  to  assert  it.  In  the  case  of  Archie  G.  Palmer  (26  L.  D., 
24),  application  was  made  for  the  survey  of  an  island  in  the  Platte 
river,  alleged  to  have  been  in  existence  at  the  date  of  the  survey  of 
public  lands  upon  the  bank  of  the  river  but  not  shown  upon  the  plat  of 
such  survey,  and  the  Department  said : 

But  if  it  is  a  fact  that  there  waa  in  existence,  at  the  date  of  the  snrvey,  an  island 
in  the  locality  described,  above  high  water  mark  and  not  snbject  to  overflow  and  fit 
for  agricultnral  purposes,  containing  about  one  hundred  and  twenty-five  acres  of 
land — more  than  three  legal  subdivisions — which  was  omitted  from  the  survey  of  1862, 
it  may  be  that  the  island  was  omitted  from  the  original  survey  through  fraud  or 
mistake,  so  that  a  survey  should  now  be  granted. 

A  hearing  was  ordered  to  ascertain  the  facts  and  upon  consideration 
of  the  evidence  adduced  the  application  for  survey  was  .denied,  it  being 
held  that  there  was  nothing  to  indicate  fraud  or  mistake.  Archie  G. 
Palmer  (27  L.  D.,  380). 

In  the  case  of  W.  L.  Hemphill  et  al.  (26  L.  D.,  319),  the  allegations 
made  in  support  of  the  petition  for  a  survey  were  very  similar  to  those 
made  here  and  it  was  ordered  that  an  inquiry  be  instituted  to  ascertain 
the  facts.  An  employe  of  your  office  was  detailed  to  make  an  investi- 
gation, who  reported  that  the  lands  were  erroneously  returned  as  cov- 
ered by  a  lake  and  that  there  was  no  reasonable  doubt  that  the  pre- 
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tended  meandering  of  a  lake  was  improper  and  almost  wholly  fictitious. 
He  made  a  survey  of  the  lands  and  with  his  report  sabniitted  a  plat 
based  upon  that  survey.  This  Department  concurred  in  the  recommen- 
dation of  your  office  that  such  survey  should  be  approved  and  the 
land  disposed  of  as  government  lands  (27  L.  D.,  119). 

In  John  J.  Serry  et  al.  (27  L.  D.,  330),  the  application  for  a  survey  of 
lands  between  the  meander  line  and  the  actual  water  line  was  refused. 
In  that  decision  it  was  said: 

These  lots  were  bought  from  the  government  upon  the  faith  of  the  statement  that 
they  had  a  water  front  and  have  for  many  years  been  bought  and  sold  among  indi- 
viduals under  the  same  conditions.  If  there  be  any  power  in  this  Department  under 
Huch  circumstances  to  disregard  the  former  survey  and  make  a  new  one  that  power 
would  be  exercised  only  in  exceptional  cases  where  the  utmost  disregard  of  rules 
and  regulations  and  flagrant  mistakes  in  the  execution  of  the  former  survey  were 
disclosed.  No  such  condition  is  exhibited  here.  The  laud  alleged  to  have  been  left 
between  the  meander  line  and  the  water  was  not  of  great  extent  and  was  of  little 
value  either  present  or  prospective  at  the  date  of  that  survey. 

The  question  presented  here  does  not  seem  to  have  been  directly 
involved  in  any  decision  of  the  supreme  court  of  the  United  States, 
and  hence  no  specific  ruling  therein  is  to  be  found. 

In  Oragin  v.  Powell  (128  U.  S.,  691),  the  court  laid  down  several  propo- 
sitions which  have  a  bearing  upon  the  question  now  under  consider- 
ation.   It  was  said: 

It  is  a  well-settled  principle  that  when  lands  are  granted  according  to  an  official 
plat  of  the  survey  of  such  lands^  the  plat  itself,  with  all  its  notes,  lines,  descriptions 
and  landmarks,  becomes  as  much  a  part  of  the  grant  or  deed  by  which  they  are  con- 
veyed, and  controls  so  far  as  limits  are  concerned  as  if  such  descriptive  features 
were  written  out  upon  the  face  of  the  deed  or  the  grant  itself. 

As  to  the  power  of  this  Department  over  the  survey  of  the  public 
lands,  it  was  said : 

The  mistakes  and  abuses  which  have  crept  into  the  official  surveys  of  the  public 
domain  form  a  fruitful  theme  of  complaint  in  the  political  branches  of  the  govern- 
ment. The  correction  of  these  mistakes  and  abuses  has  not  been  delegated  to  the 
judiciary  except  as  provided  by  the  act  of  June  14, 1860, 12  stat.,  33,  c.  128,  in  relation 
to  Mexican  land  claims,  which  was  repealed  in  1864,  13  stat.,  332,  c.  194  sect.  8. 
From  the  earliest  days  matters  appertaining  to  the  survey  of  public  or  private  lands 
have  devolved  upon  the  Commissioner  of  the  General  Land  Office  under  the  super- 
vision of  the  Secretary  of  the  Interior.  Kev.  Stat.  453.  The  Commissioner,  in  the 
exercise  of  his  superintendence  over  surveyors- general,  and  of  all  subordinate  officers 
of  his  bureau  is  clothed  with  large  powers  of  control  to  prevent  the  consequences  of 
inadvertence,  mistakes,  irregularity  and  fraud  in  their  operations.  .  .  .  That  the 
power  to  make  and  correct  surveys  of  the  public  lauds  belongs  to  the  political 
department  of  the  government  and  that,  whilst  the  lands  are  subject  to  the  super- 
vision of  the  General  Land  Office,  the  decision  of  that  bureau  in  all  such  cases,  like 
that  of  other  special  tribunals  upon  matters  witliin  their  exclusive  jurisdiction,  are 
unassailable  by  the  courts  except  by  a  direct  proceeding;  and  that  the  latter  have 
no  concurrent  or  original  power  to  make  similar  corrections,  if  not  an  elementary 
principle  of  our  land  law,  is  settled  by  such  a  mass  of  decisions  of  this  court  that  its 
mere  statement  is  sufficient.  .  .  . 

It  is  conceded  that  this  power  of  supervision  and  correction  by  the  Commissioner 
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of  the  General  Land  Office  is  subject  to  necessary  and  decided  liudtation.  Nor  ie  it 
denied  that  when  the  Land  Department  has  once  made  and  approved  a  goveru- 
niental  survey  of  public  lands,  (the  plats  all  having  been  tiled  in  the  proper  office.) 
and  has  sold  or  diRposed  of  such  lands,  the  courts  have  power  to  protect  the  private 
rights  of  a  party  who  has  purchased,  in  good  faith,  from  the  government  against  tbe 
interferences  or  appropriations  of  corrective  resurveys  made  by  that  Department 
subsequently  to  such  disposition  or  sale. 

In  Hardin  v,  Jordan  (140  U.  S.,  371),  it  was  held  that  the  rights  of  au 
owner  of  land  bordering  upon  a  body  of  water  are  to  be  determined 
by  the  law  of  the  State  in  which  they  lie,  that  meander  lines  are  run 
to  mark  the  sinuosities  of  the  water  which  forms  the  boundary  and 
that  the  purchaser  from  the  United  States  of  a  tract  shown  by  tbe 
survey  to  border  on  a  body  of  water  takes  to  the  water's  edge  or  to  tbe 
center  of  the  body  of  water,  according  to  the  law  of  the  State.  That 
case  involved  a  narrow  tongue  of  land  which  was  not  surveyed  or 
shown  upon  the  plat  and  as  to  this  the  court  said  (page  399) : 

As  to  the  narrow  tongue  of  land  which,  according  to  the  finding  of  facta,  projects 
into  the  lake  from  the  north  side,  we  do  not  think  that  it  can  have  any  effect 
upon  the  decision  of  this  case.  It  does  not  appear  to  have  extended  far  enough 
southerly,  at  least  during  high  water,  to  be  opposed  to  the  property  of  tht? 
plaintiff.  Besides,  the  plat  of  the  lake  and  the  land  surrounding  it,  referred  to 
in  the  patent  granted  to  Holbrook,  exhibits  the  various  fractional  sections  sur- 
rounding the  lake  as  immediately  bordering  upon  it;  and  tins,  as  shown  by  tbe 
authorities  already  cited,  constitutes  the  lake  itself  the  real  boundary  of  tbe 
land,  without  regard  to  the  meander  line.  There  should  be  some  extraiordinary 
proof  of  mistake  on  the  part  of  the  surveyor  in  order  to  interfere  with  the  passing 
of  the  land  as  riparian  land. 

This  would  seem  to  be  a  recognition  of  the  fact  that  there  might  be 
a  case  where,  because  of  mistake,  lands  adjacent  to  the  fractional  tract 
would  not  pass  even  though  there  was  a  body  of  water  to  which  the 
survey  lines  might  be  referred. 

In  Mitchell  v.  Smale  (140  U.  S.,  406),  the  court  reaffirmed  the  ruling 
in  Jordan  v,  Hardin  as  to  the  effect  of  a  patent  around  the  margins  of 
a  lake,  and  that  the  water  and  not  the  meander  line  is  the  boundary 
but  added  the  following: 

We  do  not  mean  to  say  that,  in  running  a  pretended  meander  line,  the  surveyor 
may  not  make  a  plain  and  obvious  mistake,  or  be  guilty  of  au  obvious  fraod; 
in  which  case  the  governnieut  would  have  tbe  right  to  recall  the  survey,  ad^ 
have  it  corrected  by  the  courts  or  in  some  other  way.  Cases  have  happened  in 
which,  by  mistake,  the  meander  line  described  by  a  surveyor  in  the  field  note* 
of  his  survey  did  not  approach  the  water  line  intended  to  bo  portrayed.  Sucb 
mistakes,  of  course,  do  not  bind  the  government. 

In  Home  v.  Smith  (159  U.  S.,  40),  the  official  plat  of  survey  showed 
sections  23  and  26  as  fractional  because  of  bordering  on  Indian  river 
a  meander  line  being  run  to  mark  such  river.  As  a  matter  of  fact  the 
survey  stopped  short  of  the  river  the  water  meandered  being  that  of  a 
bayou  instead  of  the  river.    The  court  held  that  there  was  simply  an 
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omission  to  make  any  sarvey  of  land  between  the  bayoa  aud  the  river 
saying : 

Although  it  wns  nnsnrveyed  it  does  uot  follow  that  the  patent  for  the  sur- 
veyed tract  adjoiiiiug  carries  with  it  the  land  which  perhaps  ought  to  have  been, 
but  which  was  uot  in  fact,  surveyed.  The  patent  conveys  only  the  laud  which 
is  surveyed,  aud  when  it  is  clear  from  the  plat  and  the  surveys  that  tlie  tract 
surveyed  terminated  at  a  particular  body  of  water,  the  patent  carries  no  laud 
beyond  it. 

In  this  connection  the  court  cited  the  case  of  Lammers  v.  Nissen 
(4  Neb,,  245),  as  somewhat  in  point  saying: 

In  that  case  it  appeared  that  between  the  meander  line  as  run  and  the  Mis- 
souri rivor  was  a  tract  of  several  hundred  acres,  and  the  court  held  that  as  that 
body  of  land  had  not  been  surveyed  it  did  uot  jiass  by  a  pateut  of  a  lot  which 
on  the  government  plat  extended  to  the  meander  line. 

An  examination  of  the  decision  in  Lammers  v,  Nissen  discloses  that 
only  a  part  of  the  meander  line  involved  there  was  along  a  slough. 

If  a  mistake  of  a  surveyor  in  establishing  a  meander  line  along  a 
slough  instead  of  upon  the  body  of  water  called  for  by  the  survey  may 
be  corrected  it  would  seem  that  a  mistake  in  laying  down  such  a  line, 
where  there  was  no  body  of  water  to  base  it  on  may  also  be  corrected. 
If  the  government  is  not  bound  In  the  one  case  there  certainly  is  no 
good  reason  for  holding  it  bound  in  the  other.  The  theory  upon  which 
the  courts  and  this  Department  have  refused  to  interfere  where  there 
is  a  small  body  of  land  left  between  the  meander  line  and  the  actual 
water  line,  is  because  it  may  be  properly  presumed  that  the  purchaser 
took  the  land  to  secure  the  water  front  pertaining  thereto  and  it  would 
be  an  injustice  to  deprive  him  of  that  water  front  which  is  often  the 
most  valuable  part  of  his  purchase.  This  reason  has,  however,  no 
applicability  where  there  was  in  fact  no  water  upon  which  to  base  a 
right.  One  purchasing  a  tract  under  such  circumstances,  might  claim 
that  he  was  misled  by  the  representations  made  by  the  plat  of  survey 
but  he  could  uot  claim  that  any  right  was  taken  from  him  if  a  survey 
should  be  made,  after  his  purchase,  of  the  land  left  unsuryeyed,  because 
of  the  mistake  in  the  survey  uniler  which  he  bought.  Tho.reason  for 
the  rule  having  disappeared  the  rule  itself  has  no  force  in  such  a  case. 

If  the  allegations  made  in  this  case  are  true,  the  lines  of  sections  2, 
11, 12, 13  and  14  would  not  have  intersected  any  body  of  water  had  they 
been  extended  to  their  full  length.  The  persons  who  have  acquired  the 
fractional  tracts  in  those  sections  would  not,  by  a  survey  of  the  lands 
omitted  from  the  former  survey,  be  deprived  of  any  benefits  arising 
from  a  water  front  and  ought  not  to  be  heard  to  complain  that  they 
would  be  deprived  of  land  which  they  never  paid  for.  They  will  still 
hold  the  full  quantity  of  land  which  they  bought.  The  same  would  be 
true  as  to  a  part  of  the  subdi  visional  lines  of  section  one,  but  it  is 
impossible  to  determine  now,  the  points  at  which  such  subdivisioual 
lines  would,  if  properly  extended,  intersect  the  body  of  water. 

It  is  not  necessary  to  search  for  the  source  of  the  error.    The  result 
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is  the  same  whether  such  error  arose  from  mistake,  inadvertence,  incom- 
petency or  fraud  on  the  part  of  the  men  who  made  the  former  survey. 
A  careful  examination  of  the  law,  the  precedents,  furnished  by  the  deci- 
sions of  the  courts  and  this  Department,  and  the  rights  of  both  the 
government  and  its  grantees,  leads  irresistibly  to  the  conclusion  that 
this  Department  has  authority,  even  after  the  tracts  designated  by 
government  survey  as  fractional  by  reason  of  bordering  upon  a  body 
of  water  have  been  disposed  of,  to  examine  as  to  the  correctness  of 
such  survey,  and  if  that  examination  demonstrates  that  there  was  no 
body  of  water  to  prevent  the  extension  of  the  township,  section  or  sub- 
division lines  to  cause  the  lands  thus  erroneously  omitted  from  survey 
to  be  surveyed  and  disposed  of  as  public  lands  of  the  United  States. 

The  facts  presented  in  support  of  this  petition  for  survey,  and  not 
disputed,  clearly  indicate  that  a  serious  mistake  wa.s  made  in  the  survey 
of  this  township,  and  a  new  survey  should  now  be  made.  Upon  an 
inspection  of  the  land  that  mistake  and  the  serious  inaccuracy  in  the 
government  survey  were  so  obvious  that  no  one  could  have  been  misled 
by  the  latter.  The  prayer  of  the  petition  is  therefore  granted,  and  you 
will  cause  the  lands  in  said  township,  omitted  from  the  former  survey, 
to  be  now.  surveyed.  The  party  making  this  survey  should  be  iustru'^ted 
to  ascertain  all  the  facts  possible  as  to  the  condition  of  the  land  and  the 
extent  of  the  lake  at  the  time  of  the  former  survey,  and  report  fully 
thereon.  It  is  believed  that,  as  a  prevention  of  any  injustice  in  this 
matter,  the  parties  in  interest  should  be  given  an  opportunity  to  present 
any  objections  they  may  have  to  the  approval  of  the  survey  when  made, 
and  you  will  afford  them  such  opportunity  before  finally  approving  the 
same. 


MINING    ('LAIM— ADVERSE    PKOCEEDINGH-CHARACTEU   OF    LANI>. 

Ryan  v.  Granite  Hill  Mining  and  Development  Co. 

The  mining  laws  dp  not  authorize  or  provide  for  .adverse  proceedings,  against  an 
applicant  for  patent  to  minernl  land,  by  one  claiming  the  same,  or  any  part 
thereof,  under  laws  providing  for  the  disposal  of  non-mineral  lauds;  and  a  sait 
of  such  character  doas  not  warrant  a  stay  of  proceedings  on  an  application  for  a 
mineral  patent. 

In  a  controverny  arising  between  one  claiming  under  a  townsite  entry  and  patent, 
and  another  under  a  subsequent  application  fur  mineral  patent,  the  qnestion  as 
to  whether  the  ]an<l  in  c<mflict  contained,  at  the  date  of  the  townsite  entry, 
known  valuable  mines,  or  was  embraced  in  a  valid  mining  claim  or  possession, 
must  be  decided  by  the  Land  Department;  adecisionof  that  qnestion  by  a  court 
would  not  bind  or  conclude  the  Department,  or  relieve  it  from  the  daty  of 
making  its  own  decision  in  the  premises. 

Secretary  Hitchcock  to  the  Commiasioner  of  the  General  Land  Office^ 
(W.  V.  b.)  February  17,  WOO.  (E.  B.,  Jr.) 

It  appears  from  the  record  in  this  case  that  the  W  i  of  the  NE  J  and 
the  E  i  of  the  N  W  4  of  Sec.  34,  T.  16  N.,  H,  8  B.,  M.  D.  M.,  Sacramento, 
California,  land  district,  were  entered  April  1,  1872,  and  patented 
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August  20, 1875,  under  section  2387  of  the  Revised  Statutes,  as  the 
townsite  of  South  Grass  Valley;  that  application  for  patent  to  the 
Granite  Hill  Quartz  Mine  claim,  survey  l^o.  3558,  alleging  location 
thereof  in  1862,  was  filed  December  24, 1898,  by  the  Granite  Hill  Mining 
and  Development  Company;  that  said  claim  comprising  17.17  acres 
conflicts  throughout  nearly  its  entire  extent  with  the  said  townsite; 
and  that  on  February  20,  1899,  during  the  period  of  publication  of 
notice  of  the  application,  John  J.  Byan  claiming  ownership,  as  trans- 
feree under  the  townsite  patent,  of  several  town  lots  in  that  part  of  the 
townsite  in  conflict  with  the  said  mining  claim,  filed  a  &o-called  adverse 
claim  against  the  said  application,  and  on  March  9,  1899,  within  thirty 
days  from  the  filing  of  tbe  papers  intended  as  an  adverse  claim,  com- 
menced a  suit  against  said  company  in  the  local  court  to  quiet  title  to 
said  lots,  which  suit,  so  far  as  appears,  is  still  pending. 

A  motion  by  the  company  to  dismiss  the  so  called  adverse  claim  on 
the  ground  that  the  mining  laws  do  not  provide  for  or  contemjitlate  the 
filing  of  an  adverse  claim  by  one  claiming  land  as  non-mineral,  or  under 
a  patent,  was  overruled  by  the  local  office  March  11, 1899,  that  office 
holding  that  the  papers  filed  by  Ryan  constituted  a  valid  adverse 
claim  under  sections  2325  and  2326  of  the  Revised  Statutes.  From  this 
action  of  the  local  office  the  company  duly  appealed.  March  25, 1899, 
the  company  asked  to  be  allowed  to  make  entry  of  the  Granite  Hill 
claim,  bat  its  request  was  denied,  and  therefrom  it  also  appealed. 

Considering  the  case  on  these  appeals  your  office,  by  its  decision  of 
June  7,  1899,  in  effect  reversed  the  action  of  the  local  office  in  part  and 
in  part  affirmed  it.  The  said  decision  of  your  office  held  that  the 
papers  filed  by  Ryan  alleging  ownership  of  said  town  lots  under  the 
townsite  patent  did  not  constitute  an  adverse  claim  within  the  mean- 
ing and  intent  of  the  mining  laws,  thus  sustaining  the  contentions  of 
the  company's  motion  upon  that  point;  but  also  held  that  inasmuch  as 
the  question  was  presented  whether  the  ground  embraced  in  the  Gran- 
ite Hilt  claim  was  known  to  be  valuable  for  its  mineral  contents  at  the 
date  of  the  townsite  entry,  that  question  must  be  determined  before 
any  further  proceedings  could  be  had  upon  the  said  application,  and 
that  such  question  could  be  determined  either  by  the  court  in  the  said 
suit  or  by  means  of  a  hearing  before  tbe  land  department,  and,  there- 
fore, since  the  matter  was  already  pending  before  the  court,  directed 
a  suspension  of  proceedings  upon  the  application  "to  await  the  decision 
of  the  court  upon  said  suit." 

From  this  decision  of  your  office  both  parties  have  appealed  to  the 
Department.  The  company  contends  that  the  question  whether  the 
ground  embraced  in  said  mining  claim  was  known  to1>e  valuable  for 
its  mineral  deposits  at  the  date  of  the  townsite  entry  is  a  question 
solely  for  the  land  department,  and  that  your  office  should  have  ordered 
a  hearing  to  determine  that  question  instead  of  suspending  proceed- 
ings to  await  the  decision  of  the  court  in  said  suit.    Said  Ryan,  on  the 
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other  hand,  insists  that  his  claim  to  the  land  as  presented  in  the  papers 
filed  by  him  is  an  adverse  claim  under  sections  2325  and  2326  of  the 
Be  vised  Statutes;  also,  that  as  the  said  application  is  for  land  already 
patented  it  should  not  have  been  received  and  should  now  be  rejectedi 
The  mining  laws  do  not  authorize  or  provide  for  adverse  proceedings 
against  an  applicant  for  patent  to  mineral  land  by  one  claiming  the 
same,  or  any  part  thereof,  under  laws  providing  for  the  disposal  of 
nou  mineral  lands.    The  provisions  of  section  2325  and  2326  relative  to 
adverse  claims  contemplate  proceedings  to  determine  only  the  right  of 
possession  as  between  claimants  of  the  same  unpatented  mineral  lands: 
and  not  to  decide  controversies  respecting  the  character  of  public 
lands,  that  is,  whether  they  are  mineral  or  non-mineral  lands.   (Powell 
V.  Ferguson,  23  L.  D.,  173;  Snyder  v.  Waller,  25  L.  D.,  7;  North  Star 
Lode,  28  L.  D.,  41;  Richmond  Mining  Company  v.  Bose,  114  U.  S.,576, 
684;  and  Iron  Silver  Mining  Company  i\  Campbell,  135  U.  S.,286, 300), 
The  townsite  entry  and  patent  under  section  2387  of  the  Revised 
Statutes,  under  which  Ryan  claims,  could   only  embrace  lands  not 
known  to  be  mineral  at  the  time  of  entry,  and  hence  he  has  no  stand- 
ing as  an  adverse  claimant  against  the  company's  application  for  pat- 
ent to  the  Granite  Hill  mining  claim.    The  fact  that  Ryan  claims  under 
a  patent  is  only  an  additional  reason  for  denying  him  the  status  of  an 
adverse  claimant  (North  Star  Lode,  supra^  and  Iron  Silver  Mining 
Company  v.  Campbell,  supra).    So  much  of  the  said  decision  of  your 
ofiice  as  holds  that  the  said  papers  filed  by  Ryan  do  not  constitute  an 
adverse  claim  within  the  meaning  of  the  mining  laws,  and  in  effect 
rejects  the  same,  is  accordingly  affirmed. 

It  follows  from  what  has  been  said  that  the  suit  to  quiet  title,  begun 
by  Ryan  against  the  company,  is  not  such  a  suit  as  is  contemplated  by 
said  section  2326,  and  that  no  stay  of  the  company's  proceedings  for 
patent  to  await  the  result  of  that  suit  is  authorized.  It  is  plain  that 
the  controlling  question  in  that  suit  is  the  charact^  of  the  land: 
whether  or  not  at  the  date  of  the  townsite  entry  the  said  town  lots  con- 
tained known  valuable  mines,  or  were  known  to  be  valuable  for  min- 
erals, or  were  embraced  in  a  valid  mining  claim  or  possession  held 
under  the  mining  laws;  for  if  they  were  known  then  to  be  valuable  for 
their  mines  or  minerals,  or  were  embraced  in  a  valid  mining  claim  or 
possession,  title  to  them  did  not  pass  out  of  the  United  States  under 
the  said  patent,  but  still  remains  in  the  United  States  subject  to  the 
jurisdiction  of  the  land  department  and  to  disposal  under  the  mining 
laws  (Pacific  Slope  Lode  v.  Butte  Townsite,  25  L.  D.,  518;  Gregory 
Lode,  26  L.  D.,  144;  and  Brady's  Mortgagee  v.  Harris  et  aL,  29  L.  D., 
426). 

In  view  of  the  townsite  entry  and  patent  such  a  question  is  raised  as 
to  all  the  conflict  between  the  townsite  and  the  said  Granite  Hill  min- 
ing claim  by  the  company's  proceedings  for  patent  thereto;  and  this 
question  must  be  decided,  in  those  proceedings,  by  the  land  depart- 
ment.   ]N'o  authority  of  law  exists   for  transferring  the  proceedings 
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from  the  land  department  to  the  courts  for  the  decision  of  that  ()ues- 
tiou,  and  hence  tbe  decision  of  a  court  tliereon  can  not  bindor  conchide 
the  land  department  nor  relieve  it  from  tlie  duty  of  making  its  own 
decision  in  the  premises.  How  far,  or  under  wliat  circumstances,  if  at 
air,  the  land  department  may  be  guided  in  its  determination  of  such  a 
([uestion  by  a  decision  of  a  court  upon  the  same  point  in  a  controversy 
between  t4ie  same  parties,  it  is  not  necessary  now  to  inquire. 

So  mucli  of  the  decision  appealed  from  as  directs  a  suspension  of  the 
company's  proceedings  for  patent  is  reversed  for  the  reasons  herein 
stated. 

You  will  order  a  hearing  upon  notice  to  the  parties  herein  and  to  the 
Soutli  Grass  Valley  townsite  authorities,  to  determine  whether  at  the 
date  of  the  townsite  entry,  the  land  embraced  in  the  conflict  between 
the  same  and  the  Granite  Hill  mining  claim,  or  any  part  thereof,  con- 
tained known  valuable  mines,  or  was  known  to  be  valuable  for  minerals, 
or  was  embraced  in  a  valid  mining  claim  or  possession  held  under  then 
existing  laws. 


(ONFIRMATIOX— SECTION  7,  ACT  OF  MARCH  3,  1801. 

A.  J.  Wolf. 

A  proceeding  against  a  graduation  entry,  instituted  in  1858  by  the  General  Land 
Office,  but  on  which  no  subseqaent  action  was  taken  until  1895,  must  be  held  t<o 
have  been  abandoned,  and  to  have  abated,  and  hence  constituting  no  bar  to  tbe 
confirmation  of  said  entry  under  section  7,  act  of  March  3,  1891. 

Secretary   Hitchcock  to  the  Commissioner  of   the  General  Land   Office^ 
(W.  V.  D.)  February  17,  1900.  (A.  S.  T.) 

On  March  4,  1857,  William  W.  Lewis  made  graduation  cash  entry 
No.  11251,  for  the  W^  fractional  part  of  the  SE.  J  of  Sec.  10,  and  W. 
fractional  part  of  the  NE.  J  of  Sec.  15,  T.  18  N.,  R,  12  W.,  east  bank  of 
the  North  Fork  of  Wbite  Kiver,  adjoining  farm  SE.  J  of  NE.  J,  east 
bank  of  the  North  Fork,  and  east  fractional  part  of  NW.  ^,  west  bank 
of  North  Fork,  Sec.  10,  T.  18  N.,  K.  12  W.,  5  P.  M.,  Batesville  (now 
Harrison),  Arkansas,  land  district. 

It  seems  that  at  the  time  said  entry  was  made,  one  William  W.  Lewis 
was  register  of  the  land  office  at  Batesville,  Arkansas,  and  it  was 
assumed  by  your  office  that  the  said  eutrynian  and  said  register  were 
identical,  and  by  letter  "C"  of  your  office,  of  September  15, 1858,  said 
entry  was  declared  illegal,  and  it  was  stated  that  the  entry  would  be 
canceled  for  the  reason  that  the  register  of  the  land  office  is  prohibited 
by  law  from  entering  lands  upon  application  to  himself;  and  attention 
was  called  to  circular  of  May  25,  1831,  prescribing  the  maimer  of 
purchasing  public  lands  by  registers  of  district  land  offices  under  the 
act  of  May  10,  1800  (2  Stat.,  73). 

There  appears  to  have  been  no  action  taken  in  response  to  said  letter 
of  September  15, 1858. 

By  letter  "C,"  of  April  10, 1895,  your  office  directed  the  register  and 
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receiver  of  the  local  office  at  Harrison,  Arkansas,  to  ascertain  from  tbe 
commissioner  of  lands  for  the  State  of  Arkansas  whether  the  records 
of  his  office  show  that  Lewis  apiilied  to  the  surveyor-general  for  the 
State  of  Arkansas,  in  accordance  with  Sec.  10  of  the  act  of  May  lU. 
1800  (2  Stat.,  73),  to  enter  said  land. 

By  letter  .of  Jane  24, 1895,  the  local  officers  enclosed  a  letter  from 
J.  F.  Bitchie,  commissioner  of  State  lands,  for  the  State  of  Arkansas, 
stating  that  the  old  records  are  not  in  his  office,  but  are  in  the  auditor's 
office,  and  that  upon  a  careful  examination  to  ascertain  whether  or  not 
Lewis  had  made  an  application  to  the  surveyor-general  of  the  State  to 
enter  said  land,  as  required  by  said  act,  he  found  a  note  of  the  entry 
by  Lewis,  but  no  record  of  the  application;  and  the  local  officers 
reported  that  the  application  and  the  records  of  their  office  do  not  show 
that  Lewis  applied  to  the  surveyor-general  to  purchase  said  lauds. 

By  letter  "C,"  of  July  13, 1895,  your  office  directed  the  local  officers 
to  request  the  proper  county  officer  to  furnish  them  the  name  of  the 
present  claimant  of  said  land. 

On  July  25, 1895,  the  local  officers  reported  that  the  clerk  of  Baxter 
county,  Arkansas,  reported  that  A.  J.  Wolf,  of  Newport,  Arkansas, 
was  the  present  claimant  of  said  land,  as  shown  by  his  records. 

By  letter  "  0,"  of  your  office,  dated  April  20, 1898,  addressed  to  the 
local  officers,  it  is  stated  that 

Lew  La  was  register  of  the  Bates  viUe  office  from  the  time  said  entry  was  made  ap  to 
1861.  There,  therefore,  seems  to  be  no  question  but  that  he  received  notice  of  the 
contents  of  said  letter  C,  of  September  15,  1858.  Said  entry  was  illegal,  and  yoa 
will  advise  Lewis  and  any  other  known  party  in  interest  that  thirty  days  from  serv- 
ice of  notice  are  allowed  within  which  to  show  cause  why  said  entry  shoald  not  be 
canceled. 

On  July  7,  1898,  the  local  officers  trausmitted  to  your  office  the 
petition  of  A.  J.  Wolf,  praying  that  a  hearing  be  ordered  to  determine 
whether,  or  not,  said  entry  is  voidable  or  illegal  from  inception. 

In  said  petition  it  is  stated  that  the  title  to  said  land  is  embraced  in 
two  conveyances— William  W.  Lewis  to  James  A.  Oleberne,  and  James 
A,  Oleberne  to  T.  P.  Oasey  and  A.  J.  Wolf;  that  some  years  ago  Wolf 
instituted  a  suit,  in  the  Baxter  county  circuit  court,  to  perfec;t  title  to 
this  land,  and  it  was  »old  by  a  decree  of  the  court  and  purchased  by 
Wolf,  and  a  copy  of  said  decree  can  be  produced;  that  said  deeds  of 
conveyance  had  been  destroyed  by  fire  in  the  Baxter  county  court 
house,  but  the  fact  that  they  were  made  can  be  proved.  On  June  3, 
1899,  your  office  rejected  said  petition  and  held  said  entry  for  cancella- 
tion, and  Wolf  has  appealed  to  this  Department. 

The  original  application  to  purchase  the  laud,  the  receiver's  receipt 
for  the  price  paid,  and  the  final  certificate  showing  the  purchase  and 
payment  by  Lewis,  are  all  on  file.  The  jurat  to  the  affidavit  accom- 
panying the  application  is  signed  by  W.  W.  Lewis,  Register^  and  the 
name  "W.  W.  Lewis''  is  partially  obliterated,  but  whether  this  was 
done  purposely,  and  if  so,  by  whom^  and  why,  does  not  appear.    Neither 
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is  there  any  evideuce  showing  that  the  William  W.  Lewis  who  pur- 
chased the  land  and  the  William  W.  Lewis  who  was  register  were  the 
same,  except  the  fact  that  they  both  signed  the  same  name. 

This  purchase  and  entry  was  made  under  the  provisions  of  the  act  of 
Congress  approved  August  4,  1854  (10  Stat.,  574),  the  first  section  of 
which  graduates  the  price  of  public  lands  which  have  been  on  the  mar- 
ket from  ten  to  thirty  years,  according  to  the  number  of  years  such 
lands  have  been  on  the  market. 

The  second  section  gives  to  occupants  and  settlers  on  such  lauds  the 
right  of  pre  emption  at  the  proper  graduated  price,  on  the  same  terms 
and  conditions  upon  which  the  public  lands  of  the  United  States  were 
then  subject  to  the  right  of  pre-emption. 

The  third  section  provides  that  any  person  applying  to  enter  such 
lands  under  said  act  shall  make  affidavit  before  the  register  and 
receiver  of  the  proper  land  office,  that  he  or  she  enters  the  same  for 
his  or  her  own  use,  and  for  the  purpose  of  actual  settlement  and  culti- 
vation or  for  the  use  of  an  adjoining  farm  or  plantation  owned  or 
occupied  by  him  or  her,  thus  clearly  conferring  the  pre  emption  right 
to  purchase  said  lands  at  the  graduated  price  upon  owners  of  adjoining 
farms,  where  the  number  of  acres  acquired  by  the  entryman  under  the 
provisions  of  said  act,  including  the  lands  applied  for,  should  not  exceed 
three  hundred  and  twenty. 

By  the  act  of  Congress  approved  March  3, 1891  (26  Stat.,  1095),  it  is 

provided,  that  after  the  lapse  of  two  years  from  the  date  of  the  issuance  of  the 
receiver's  receipt  upon  the  final  entry  of  any  tract  of  laud  under  the  homestead, 
timber-culture,  deaert-land,  or  pre-emption  laws,  or  under  this  act,  and  when  there 
shall  be  no  pending  contest  or  protest  against  the  validity  of  such  entry,  the  entry- 
man  shall  be  entitled  to  a  patent  conveying  the  land  by  him  entered,  and  the  same 
shall  be  issued  to  him. 

This  entry  was  made,  the  receiver's  receipt  and  the  final  certificate 
issued  March  4, 1857,  more  than  forty-two  years  ago.  No  proceeding 
has  ever  been  initiated  against  it,  except  said  letter  of  your  predecessor 
of  September  15, 1858,  and  that  alone  would  not  be  sufficient  to  prevent 
the  issuance  of  patent  upon  said  entry,  since  it  appears  that  no  action 
whatever  was  taken  upon  it. 

In  the  case  of  Henry  v.  Pevoto  (29  L.  1).,  423)  it  is  held  (syllabus) : 

A  proceeding  against  an  entry,  instituted  by  the  general  land  office  many  years 
prior  to  the  passage  of  the  act  of  March  3,  1891,  but  of  which  the  entryman  was 
never  notified,  mast  be  held  to  have  been  abandoned  and  to  have  abated,  and  hence 
oonstitntes  no  bar  to  the  confirmation  of  the  entry  nnder  section  seven  of  that  act. 

Following  the  holding  there  announced,  it  is  held  in  this  case  that  the 
proceedings  instituted  by  your  predecessor  in  1858,  as  to  which  no  action 
was  ever  taken  except  the  letter  of  September  15, 1858,  must  be  consid- 
ered as  abandoned  and  abated,  and  as  constituting  no  bar  to  the  confir- 
mation of  said  entry  under  the  provisions  of  said  act  of  March  3, 1891. 

Your  said  decision  is  therefore  reversed,  and  you  are  directed  to 
cause  a  patent  to  issue  upon  said  entry  as  provided  by  said  act. 
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OKLAHOMA  TOWXSITE— ACT  OF  JULY  7,  1898. 

Instructions. 

The  effect  of  the  act  of  July  7,  1898,  abolishing  townsite  boards  in  Oklahoma,  ie  to 
reuder  operative  within  said  Territory,  aud  the  Cherokee  Outlet  therein,  the 
provisions  of  section  2387  R.  S.,  perniittin^  the  corporate  authorities  of  a  town, 
or  the  Judge  of  the  county  court,  to  enter  land  for  towusite  purposes. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^  Feb- 
(W.  V.  D. )  ruary  19,  1900.  (G.  B.  G. ) 

By  your  office  commuiucation  of  January  5,  1900,  the  department  is 
requested  to  rule  upou  the  question  whether  towusite  entries  may  be 
made  in  the  Cherokee  Outlet,  in  Oklahoma  Territory,  by  probate 
judges,  under  section  2387  of  the  lilevised  Statutes  and  other  legisla- 
tion supplementary  thereto,  herein  recited. 

Section  2387  of  the  Revised  Statutes  is  as  follows: 

Whenever  any  portion  of  the  public  lands  have  been  or  may  be  settled  upon  and 
occupied  as  a  town-site,  not  subject  to  entry  under  the  agricultural  pre-emption 
laws,  it  is  lawful,  in  case  such  town  be  incorporated,  for  the  corporate  authorities 
thereof,  and,  if  not  incorporated,  for  the  judge  of  the  county  court  for  the  county 
in  which  such  town  is  situated,  to  enter  at  the  proper  land-office,  and  at  the  mini- 
mum price,  the  land  so  settled  and  occupied  in  trust  for  the  several  use  and  benefit 
of  the  occupants  thereof,  according  to  their  respective  interests;  the  execution  of 
which  trust,  as  to  the  disposal  of  the  lots  in  such  towns,  and  the  proceeds  of  the 
sales  thereof,  to  be  conducted  under  such  regulations  as  may  be  prescribed  by  the 
legislative  authority  of  the  State  or  Territory  in  which  the  same  may  be  situated. 

The  Cherokee  Outlet  was  opened  to  settlement  on  September  11>, 
1893,  under  the  President's  proclamation  of  August  19, 1893  (28  Stat., 
1222),  by  virtue  of  the  act  of  March  3,  1893  (27  Stat.,  642),  which  act 
provided  that  the  lands  in  the  Cherokee  Outlet  should  be  opened  to 
settlement  in  the  manner  provided  in  section  13  of  the  act  of  Congress 
approved  March  2,  1889  (25  Stat.,  980,  1005),  the  act  of  May  2,  181H) 
(26  Stat,,  81),  and  the  second  [proviso  of  section  17  of  the  act  of  March 
3,  1891  (16  Stat.,  989,  1026).  The  said  section  13  of  the  act  of  March  2, 
1889,  provided  that  the  Secretary  of  the  Interior  might  permit  town- 
site  entries  under  section  2387  and  section  2388  of  the  Revised  Stat- 
utes, the  said  act  of  May  2,  1890,  by  section  22  thereof,  x)rovided  that 
sections  2387  and  2388  of  the  Revised  Statutes  should  apply  to  all 
lands  in  the  Territory  of  Oklahoma  thereafter  to  be  opened  to  settle- 
ment, and  the  said  second  proviso  to  section  17  of  the  act  of  March  3, 
1891,  enacted  that,  in  addition  to  the  jurisdiction  granted  to  the  pro- 
bate courts  and  the  judges  thereof  in  Oklahoma  Territory  by  legisla- 
tive enactments— which  enactments  are  ratified — the  probate  judges  of 
said  Territory  shall  have  jurisdiction  in  townsite  matters  under  such 
regulations  as  are  provided  by  the  laws  of  Kansas. 

In  the  meantime,  however,  and  on  May  14, 1890,  Congress  passed  an 
act,  entitled  *'An  act  to  provide  for  townsite  entries  of  lands  in  what 
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is  known  as  'Oklahoma/  and  for  other  purposes"  (26  Stat.,  109),  by 
which  it  was  provided  that  so  mnch  of  the  public  lands  in  the  Terri- 
tory of  Oklahoma,  then  open  to  settlement,  might  be  entered  as  town- 
sites,  for  the  several  use  and  benefit  of  the  occupants  thereof,  ''by 
three  trustees  to  be  appointed  by  the  Secretary  of  the  Interior  for  that 
purpose,  said  entry  to  be  made  under  the  provisions  of  section  2387  of 
the  Revised  Statutes,  as  near  as  may  be,''  and  by  a  joint  resolution  of 
Congress,  approved  September  1, 1893  (28  Stat.,  11),  the  provisions  of 
the  act  of  May  14, 1800,  were  extended  to  the  territory  known  as  the 
Cherokee  Outlet. 

This  was  the  status  of  the  law  when,  February  14, 1894,  it  was  held 
by  the  Department,  with  respect  to  the  Cherokee  Outlet  (18  L.  D., 
122)  : 

Under  section  2387  Revised  Statutes,  providing  for  the  making  of  townsite  en- 
tries on  public  lands,  the  probate  judges,  or  judges  of  the  county  courts,  when 
execating  the  trust  imposed  upon  thein  in  the  matter  of  making  townsite  entries, 
proceed  under  such  regulntions  as  may  be  prescribed  under  the  legislative  authority 
of  the  State  or  Territory  in  which  the  same  may  be  situated ;  thus,  in  the  present 
insiauce,  the  probate  Judges,  if  making  townsite  entries  witliin  the  Cherokee  Out- 
let, -would  be  subject  to  such  regulations  as  might  be  prescribed  by  the  legislative 
anthority  of  the  Territory  of  Oklahoma. 

The  plan  of  disposal  provided  for  in  the  act  of  May  14,  1890  (26  Stat.,  109),  places 
the  discharge  of  the  trust  in  trustees,  under  such  regulations  as  may  be  prescribed 
by  the  Secretary  of  the  Interior.  The  whole  matter  of  the  disposition  of  the  lands 
within  townsites,  through  the  intervention  of  townsite  trustees,  is  therefore  under 
the  jurisdiction  and  control,  by  regulations,  of  the  Secretary  of  the  Interior.  This 
means  of  disposition  is  inconsistent  with  that  proviued  for  where  the  lands  are 
entered  by  probate  judges,  and  in  some  cases,  were  both  recognized,  it  might 
result  in  a  conflict  of  authority.  It  seems  to  me,  therefore,  that  the  purpose  of 
Congress  in  passing  the  joint  resolution  of  September  1,  1893  (supra),  extending  the 
provisions  of  the  act  of  May  14,  1890,  to  the  Cherokee  Outlet,  was  to  supersede  any 
other  mode  of  entry  which  might  have  been  provided  for  in  previous  legislation 
relating  to  townsites  established  on  these  lands. 

In  this  conuection,  however,  see  Choctaw  City  Towusite  (16  L.  D.,  74). 
By  an  act  of  July  7,  1898  (30  Stat,  652, 674),  it  is  provided: 

That  on  January  first,  eighteen  hundred  and  ninety-nine,  the  boards  of  trustees 
for  townsites,  and  each  of  them  in  said  Territory  [Oklahoma],  shall  cease  and  be 
abolished,  and  no  compensation  shall  be  allowed  or  paid  to  anyone,  member,  or 
trustee,  or  disbursing  agent  on  or  after  January  first,  eighteen  hundred  and  ninety- 
nine.  And  so  mnch  of  the  trust  vested  in  said  boards  and  heretofore  initiated  as 
shall  remain  unexecuted  on  said  date  shall  be  vested  in  the  CommisHioner  of  the 
General  Land  Office,  who  is  hereby  authorized  and  empowered  to  complete  the 
same. 

While  provision  is  made  iu  this  act  for  the  execution  by  the  Com- 
missioner of  the  General  Land  OflBce  of  so  much  of  the  trust,  thereto- 
fore initiated  by  said  boards,  as  remained  unexecuted,  no  provision  is 
made  therein  for  liirther  townsite  entries  of  land  in  said  Territory,  and 
the  question  presented  is,  whether  authority  exists  for  allowing  such 
entries  under  general  laws. 
2967— VOL  29 34 
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Prior  to  September  IG,  1893,  the  lands  in  the  Cherokee  Oatiet  were 
not  open  to  settlemeat  of  any  kind,  and  were  not  subject  to  towusite 
entry  under  any  law.  If  the  joint  resolution  of  September  1,  1893,  had 
not  intervened  before  said  lands  were  opened  to  settlement,  they 
would  have  clearly  become  sabject  to  entry  under  section  2387  of  the 
Revised  Statutes,  but  the  joint  resolution  having  intervened,  it  may 
be,  as  held  by  the  department  February  14, 1894,  a  matter  not  now 
considered,  that  said  lands  were  opened  to  townsite  entry  only  under 
the  act  of  May  14,  1890,  and  said  joint  resolution.  But  said  act  and 
resolution  did  not  repeal  section  23S7  of  the  Bevised  Statutes.  They 
provided  that  the  entry  should  be  made  by  three  trustees,  instead  of 
the  corporate  authorities  of  a  town,  or  the  judge  of  the  county  court, 
but  directed  that  entries  thereunder  should  be  made  as  near  as  might 
be  under  the  provisions  of  section  2387.  They  were  applicable  only  to 
certain  public  lands  in  Oklahoma  and  were  local,  while  section  2387 
was  a  general  law.  The  effect  of  said  act  and  resolution  was  there- 
fore, at  most,  only  to  except  certain  public  lands  in  Oklahoma  from 
some  of  the  provisions  of  said  section,  and  not  to  altogether  abrogate 
the  section  or  to  render  it  entirely  inapplicable  to  the  public  lands  in 
Oklahoma  to  which  the  act  of  May  14,  1890,  and  the  joint  resolution 
had  reference. 

What  is  the  effect  of  the  act  of  July  7, 1898 1  There  are  no  words 
of  express  repeal  in  it.  It,  however,  abolishes  townsite  boards,  and  in 
legal  effect  abrogates  or  repeals  to  that  extent  the  act  of  May  14, 1890, 
and  said  joint  resolution.  If  the  act  of  May  14, 1890,  and  the  joint 
resolution  had  repealed  sec^on  2387  of  the  Bevised  Statutes,  and  the 
act  of  July  7, 1898,  had  repealed  the  act  of  May  14, 1890,  and  the  joint 
resolution,  section  2387  would  not  have  been  thereby  revived  (Sec.  12 
Bevised  Statutes).  But  when  a  statute  only  makes  an  exception  to  or 
modification  of  a  former  statute,  the  former  statute  becomes  inop- 
erative or  suspended  to  the  extent  of  the  repugnancy,  only  so  long  as 
the  later  statute  is  in  force,  and  when  it  is  abrogated  or  repealed  by 
subsequent  legislation,  the  original  statute  again  becomes  operative. 
See  Vol.  23,  pages  518,  519,  American  and  English  Encyclopedia  of 
Law,  and  cases  there  cited. 

It  results  that  the  provision  of  section  2387  of  the  Bevised  Statutes 
permitting  the  corporate  authorities  of  a  town,  or  the  judge  of  the 
county  court  for  the  county  in  which  the  town  is  situated,  to  enter 
land  for  townsite  purposes,  is  now  in  force  in  Oklahoma  and  in  the 
Oherokee  Outlet  therein.  This  is  the  view  expressed  in  the  letter  of 
inquiry  from  your  office,  and  the  Department  fully  concurs  therein. 
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FOREST  RESERVATION- ACrr  OF  JUNE  4,  1897. 

Jabed  Woodbbidge. 

While  lands  embraced  within  a  forest  reservation  may  be  exclnded,  because  shown 
to  be  more  valuable  for  agricnltnral  than  for  forest  purposes,  until  formally 
restored  to  the  public  domain,  such  lands  are  not  subject  to  general  disposition, 
and  no  rights  can  be  acquired  by  the  attempted  entry  thereof. 

It  was  not  intended  by  the  act  of  June  4, 1897,  to  exclude  irom  reservation  small  tracts, 
here  and  there,  within  the  limits  of  a  forest  reservation,  because  of  the  fact  that 
said  tracts  were  not  covered  with  timber. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^  Feb- 
(W.  V.  D.)  rnary  20,  1900.  (F.  W.  0.) 

Jared  Woodbridge  has  appealed  from  your  office  decision  of  Jane  28, 
1899,  denying  his  application  to  make  soldiers'  additional  homestead 
entry  of  the  SE  J  of  the  NE  J  of  Sec.  8,  and  the  NW  i  of  the  NW  J  of 
Sec,  12,  T.  23  N.,  R.  7  E.,  G.  and  S.  R.  M.,  Prescott  land  district,  Ari- 
zona,  because  said  tracts  were,  by  proclamation  dated  August  17, 1898, 
(30  Stat.,  1780),  ** reserved  from  entry  or  settlement,"  being  within  the 
limits  of  the  San  Francisco  Mountain  forest  reserve. 

Woodbridge  claims  to  have  settled  upon  this  land  prior  to  August 
17, 1898,  but,  as  he  is  seeking  to  make  soldiers'  additional  entry  thereof, 
which  is  not  dependent  upon  and  can  not  be  aided  or  affected  by  prior 
settlement  or  residence  upon  the  land,  his  claim  of  settlement  prior  to 
the  establishment  of  the  forest  reservation  is  not  material.  Further, 
whatever  right  was  initiated  by  such  settlement  was  lost  by  his  failure 
to  make  timely  assertion  of  his  claim  at  the  local  land  office. 

It  is  further  urged  that  this  land  is  agricultural  in  character,  and  is, 
by  the  provisions  of  the  act  of  June  4, 1897  (30  Stat.,  35),  for  that  reason, 
excluded  from  forest  reservation.  The  land  included  was  specifl- 
cally  described  in  the  proclamation  of  August  17, 1898,  and  while  lands 
included  in  a  forest  reservation  might  be  excluded  because  shown  to  be 
more  valuable  for  agricultural  than  for  forest  purposes,  until  formally 
restored  to  the  public  domain,  such  lands  are  not  subject  to  general 
disposition  and  no  rights  can  be  acquired  by  the  attempted  entry 
thereof. 

Relative  to  the  showing  filed  bearing  upon  the  character  of  the  land 
in  question,  it  might  be  stated  that  it  was  not  intended  by  the  act  of 
June  4, 1897,  to  exclude  from  reservation  small  tracts,  here  and  there, 
within  the  limits  of  a  forest  reservation,  because  of  the  fact  that  such 
small  tracts  were  not  covered  with  timber. 

The  decision  of  your  office  rejecting  the  proffered  application  by 
Woodbridge  to  make  soldiers'  additional  homestead  entry  of  this  land 
is  accordingly  affirmed. 
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OKLAHOMA  LANDS— GREER  COUNTY     ADDITIONAL  PURC'HA>SE. 

Oliver  P.  Melton. 

The  right  cooferred  by  seotion  1,  act  of  January  18,  1897,  to  purchase  lands  addi- 
tional to  those  entered  under  the  homestead  law,  is  not  limited  by  any  require- 
ment that  the  tracts  so  purchased  shall  be  contiguous. 

Secretary  Bitckcock  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  February  23, 1900.  (W.  M.  W.) 

January  4,  1899,  Oliver  P.  Meltoii  made  casb  entry,  nnder  section 
one  of  the  act  of  January  18,  1897  (29  Stat,  490),  for  the  S.  J  of  the 
S  W.  J  and  lot  4  of  Sec.  3,  T.  1  S.,  R.  24  W.,  Mangum,  Oklahoma  land 
district,  Oklahoma  Territory. 

May  17, 1899,  your  office  considered  said  entry,  and  found  that: 

The  plats  of  this  office  show  lot  4  to  be  in  contiguous,  with  the  S.  i  SW.  ^,  said 
entry  was  therefore  improperly  allowed. 

Yon  will  advise  said  Melton,  using  form  4-^85,  that  he  will  be  allowed  sixty  days 
from  notice  within  wliich  to  elect  which  portion  of  his  entry  he  will  surrender,  so  as 
to  leave  his  land  contiguous. 

Should  he  fail  to  make  election  or  to  appeal  herefrom  within  the  time  specified,  his 
entry,  which  is  hereby  held  for  cancellation,  will  be  canceled  without  fhrther 
notice  to  him  from  this  office. 

Melton  appeals,  and  alleges  that  your  office  erred 

'4n  holding  that  all  the  parts  of  the  land  embraced  in  a  cash  entry  must  be  contigaons 
with  each  other,  especially  in  a  case,  like  this,  where  these  parts  are  contiguous 
with  the  homestead  tract  of  the  purchaser." 

The  land  in  question  is  situated  in  Greer  county,  Oklahoma,  and  it^s 
disposition  is  governed  by  the  provisions  of  the  act  of  January  18, 
1897,  supra. 

The  first  section  of  said  act  provides  that  every  person  qualified 
under  the  homestead  laws  of  the  United  States,  who,  ou  March  16, 
189G,  was  a  bona  fide  occupant  of  land  within  the  territory  established 
as  Greer  county,  Oklahoma,  shall  be  entitled  to  continue  his  occupation 
of  such  land,  with  improvements  thereon,  not  exceeding  one  hundred 
and  sixty  acres,  and  shall  be  allowed  six  months  preference  right  to 
initiate  his  claim  thereto,  and  shall  be  entitled  to  perfect  title  thereto 
under  the  provisions  of  the  homestead  law,  upon  payment  of  land  office 
fees  only.     Said  section  further  provides  that: 

Every  such  person  shall  also  have  the  right,  for  six  months  prior  to  all  other 
persons,  to  purchase  at  one  dollar  an  acre,  in  five  equal  annual  payments,  any 
additional  land  of  which  he  was  in  actual  possession  on  March  sixteenth,  eighteen 
hundred  and  ninety-six,  not  exceeding  one  hundred  and  sixty  acres,  which^  prior  to 
said  date,  shall  have  heen  cultivated,  purchased,  or  improved  hy  him. 

The  land  applied  for  by  Melton  cx)ntains  107.46  acres,  as  shown  by 
the  receiver's  receipt.  He  is  shown  to  be  qualified  to  purchase  one 
hundred  and  sixty  acres  of  land  under  the  act,  and  the  only  question 
presented  for  determination  is  whether  under  the  law  he  can  be  allowed 
to  purchase  the  tracts  applied  for  where  it  is  shown  by  the  plats  of 
your  office  that  they  are  not  contiguous. 
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The  act  of  Jannary  18,  1897,  supra^  is  a  special  act;  its  provisions 
are  limited  to  Greer  county,  Oklahoma.  It  was  passed  in  order  to 
meet  the  peculiar  conditions  arising  out  of  the  conflicting  claims  of  the 
United  States^  and  the  State  of  Texas,  to  the  land  embraced  in  said 
county,  which  controversy  was  finally  settled  by  the  supreme  court  of 
the  United  States  in  favor  of  the  United  States  (162  U.  S.,  1),  and  for 
the  purpose  of  protecting,  to  the  extent  specified  in  the  act,  the  claims 
of  bona  fide  occupants  of  the  land,  who  were  qualified  under  the  home- 
stead laws  of  the  United  States,  who  on  March  16, 1896,  were  bona  fide 
occupants  of  lands  in  Greer  county,  Oklahoma. 

The  act  is  remedial  in  character  and  should  be  construed  liberally, 
so  as  to  effectually  carry  out  the  purpose  for  which  it  was  passed. 
(Frank  Johnson,  28  L.  D.,  537.) 

The  language  used  in  the  act  conferring  the  right  of  purchase  does 
not,  in  express  terms  nor  by  implication,  require  tbat  the  lands  to  be 
purchased  shall  be  contiguous  or  "in  a  body,"  as  provided  by  the 
homestead  law  (Sec.  2289  Revised  Statutes).  But,  on  the  other  band, 
the  right  to  purchase  any  additional  land,  of  which  the  claimant  was 
in  actual  possession  on  March  16, 1896,  not  exceeding  one  hundred  and 
sixty  acres,  which,  prior  to  said  date,  shall  have  been  cultivated,  pur- 
chased, or  improved  by  him,  is  clearly  and  specifically  given  such 
claimant  by  the  terms  of  the  act.  As  Congress  saw  fit  to  confer  this 
right  to  purchase  any  additional  land  without  limitation  or  restriction 
as  to  whether  the  land  should  be  contiguous  or  not,  the  land  depart- 
ment could  not  rightfully  or  properly  limit  or  restrict  the  right  to  such 
lands  as  may  be  contiguous. 

It  follows  that  the  judgment  of  your  office  requiring  Melton  to  sur- 
render a  portion  of  the  land  covered  by  his  application  to  purchase  was 
erroneous,  and  it  is  accordiugly  reversed. 


OKLAHOMA    LAXD8-ORI>ERS   OF   RESERVATION— SALIN*    LxVXDS. 

Terbitoby  of  Oklahoma  v.  Bbooks. 

The  reeervation  of  section  33  in  each  township  for  public  bnildings,  contained  in  the 
Preeident's  proclamation  opening  the  Cherokee  Outlet,  was  in  terms  applicable 
only  to  lands  which  had  not  been  ''otherwise  reserved  or  diHposed  of,"  and 
therefore  did  not  include  the  lands  in  the  ''saline  reserves"  that  were  specifically 
withheld  from  disposition  by  a  prior  declaration  in  said  proclamation.  By  the 
proclamation  of  July  27,  1898,  the  lauds  so  reserved  were  restored  to  the  public 
domain  for  disposal;  subject  to  the  policy  of  the  government  in  its  disposition  of 
saline  lands. 

The  lands  thus  restored  to  the  public  domain  should  be  treated  as  presumptively  of 
saline  character,  but  should  it  be  ascertained  that  any  of  them  are  nut  saline, 
disposition  thereof  can  be  made  under  the  laws  relating  to  public  lands  in  the 
Cherokee  Ontlet. 

Secretary  Hitchcock  to  the  Commissioner  of  the  Oeneral  Land  Office, 
(W.  V.  D.)  February  23,  1900.  (F.  W.  0.) 

The  Territory  of  Oklahoma  has  appealed  from  your  office  decision  of 
Angast  28,  last,  upon  the  application  of  Leonard  Brooks  to  make  home- 
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Stead  entry  of  the  SE.  J  of  Sec.  33,  T.  26  N.,  E.  9  W.,  Alva  land  district, 
Oklahoma,  in  which  it  is  held  that  the  reservation  made  in  the  procla- 
mation of  Angust  19, 1893  (28  Stat,  1229),  of  section  33  in  each  township, 
for  public  buildings,  <<  which  has  not  been  otherwise  reserved  or  disposed 
of,''  does  not  include  tbis  tract. 

The  land  in  question  is  a  portion  of  what  is  known  as  the  *' Eastern 
Saline  Reserve,^  within  the  Cherokee  Outlet.  The  lands  within  this 
"Outlet"  were  acquired  by  the  United  States,  under  three  separate 
agreements  with  the  Cherokee  Nation,  the  Tonkawa  tribe  of  Indians, 
and  the  Pawnee  tribe  of  Indians,  which  agreements  were  ratified  by 
the  act  of  March  3,  1893  (27  Stat.,  612,  641).  By  that  act  Congress 
made  special  provision  for  the  disposal  of  the  lands  in  said  Outlet  It 
was  directed  that  the  President  should,  by  proclamation,  open  them  to 
settlement  and  entry,  except  such  portions  thereof  as  were  reserved 
for  the  Chilocco  Indian  school  or  were  allotted  to  Indians,  and  sections 
16  and  36  of  each  townshij)  which  were  reserved  for  the  benefit  of  the 
public  schools,  and  it  was  further  provided  that  the  President  might 
'^make  such  other  reservations  of  lands  for  public  puriK>8e8  as  he  may 
deem  wise  and  desirable." 

Accordingly  by  proclamation,  the  President,  on  Augnst  19,  1893  (28 
Stat.,  1222,  1229),  declared  that  the  lands  ceded  by  the  Indians  should 
be  opened  to  settlement  and  entry  on  September  16, 1893,  on  conditions 
prescribed,  except  certain  described  lands  set  apart  for  Indian  and 
other  purposes,  and — 

excepting  also  the  saline  lauds  covered  by  three  leases  made  by  the  Cherokee  KaUon 
prior  to  March  3,  1893,  known  as  the  eastern,  middle  and  western  saline  reserves 
nnder  authority  of  the  act  of  Congress  of  Angust  7,  1882  (22  Stat.,  ^9),  said  lands 
being  described  and  identified  as  follows : 

Then  follows  a  particular  description  by  legal  subdivisions  of  the  lands 
embraced  in  each  of  said  saline  reserves.  The  proclamation  then 
continues  (p.  1129): 

excepting  also  that  section  33  in  each  township  which  has  not  been  otherwise 
reserved  or  disposed  of,  is  hereby  reserved  for  public  buildings. 

On  May  4,  1894  (28  Stat.,  71),  Congress  passed  an  act  confirming 

the  reservation  for  public  buildings  of  section  thirty-three  of  each  township  of  said 
lands,  not  otherwise  disposed  of. 

The  Indian  leases  of  the  saline  lands  authorized  by  the  act  of  August 
7, 1882,  supray  and  referred  to  in  the  proclamation  of  the  President,  not 
having  been  approved  by  the  Secretary  of  tlie  Interior,  the  President, 
by  proclamation  dated  July  27, 1898  (30  Stat.,  1779),  after  reciting  that 
said  lands  were  excepted  from  settlement  because  of  said  leases,  deelared 
that  ''all  the  lands  in  said  saline  reserves"  as  described  in  the  former 
proclamation — 

are  hereby  restored  to  the  public  domain  and  will  be  disposed  of  under  the  laws  of 
the  United  States  relating  to  public  lands  in  said  Cherokee  Outlet,  subject  to  the 
policy  of  the  government  in  disposing  of  saline  lands. 
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Whether  in  fact  all  of  these  lands  were  deemed  saline  in  character, 
and  were  for  that  reason  withheld  from  settlement  and  entry  by  the 
President's  proclamation  of  August  19,  1893,  in  recognition  of  the 
settled  policy  of  the  government  to  reserve  saline  lands  from  disposition 
under  the  general  land  laws  (Morton  v.  Nebraska,  21  Wall.,  660;  A.  H. 
Geissler,  27  L.  D.,  515),  or  whether  the  sole  purpose  in  so  withholding 
them  from  settlement  and  entry  was  to  protect  said  leases,  and  any 
possible  rights  thereunder,  is  not  material  in  the  determination  of  the 
question  now  under  consideration,  for  the  controlling  fact  is  that  the 
reservation  of  these  lands  was  declared  in  plain  and  unambiguous 
language  in  that  proclamation  and  continued  in  full  force  until  abro- 
gated by  the  proclamation  of  July  27,  1898.  After  reserving  these 
lands  in  the  manner  shown,  the  former  proclamation  also  reserves  for 
public  buildings  section  33  in  each  township,  where  not  otherwise 
reserved  or  disposed  of,  which  reservation  it  was  one  of  the  purposes  of 
the  act  of  May  4,  1894,  to  confirm.  The  reservation  of  section  33  for 
public  buildings  was  in  terms  applicable  only  to  lands  which  had  not 
been  ''otherwise  reserved  or  disposed  of,"  spoken  of  only  as  "not  other- 
wise disposed  of  in  said  confirmatory  act.  The  diiierence  in  the 
language  of  the  proclamation  and  that  of  the  act  of  confirmation  is  not 
important.  While  the  words  "disposed  of"  are  not  always  employed 
in  the  same  sense  (State  of  Wyoming,  27  L.  D.,  35,  39;  State  of  Utah, 
29  L.  D.,  418),  it  is  clear  from  the  context  that  the  act  of  May  4, 1894, 
employs  them  in  a  sense  which  embraces  what  would  be  meant  by  the 
word  "reserved,"  else  there  would  have  been  no  occasion  to  use  the 
word  "otherwise"  in  explanation  of  them.  (State  of  Wyoming,  supra.) 
Again,  one  of  the  purposes  of  the  act  of  May  4?  1894,  was  to  give  full 
effect  and  sanction  to  the  reservation  of  section  33  for  public  buildings 
as  made  in  the  President's  proclamation,  and  if  it  had  been  intefided 
to  modify  the  proclamation  in  that  respect,  or  to  enlarge  the  reserva- 
tion thereby  made,  altogether  different  language  would  have  been 
employed.  The  words  of  the  statute  are  such  as  would  naturally  be 
employed  in  confirming  an  act  theretofore  done,  and  not  such  as  would 
be  used  in  partial  disaffirmance  of  such  an  act.  The  tract  here  in 
question  having  been  otherwise  reserved  and  disposed  of  by  reason  of 
the  reservation  first  named,  was  not  included  in  the  reservation  for 
public  buildings,  and  hence  under  the  proclamation  of  July  27, 1898, 
was  restored  to  the  public  domain  to  be  disposed  of  under  the  laws  of 
the  United  States  relating  to  public  lands  in  said  Cherokee  Outlet, 
subject  to  the  policy  of  the  government  in  disposing  of  saline  lands. 

In  an  affidavit  accompanying  his  application  to  enter  this  tract. 
Brooks  states  that  it  "does  not  contain  any  visible  or  known  salt 
springs,  rock  salt,  or  other  saline  deposits,  and  is  suitable  for  agricul- 
tural pnrx>o8es."  This  affidavit  can  not  be  said  to  determine  the 
character  of  the  land,  though  it  may  be  sufficient  to  justify  an  inquiry 
or  examination  into  that  matter.    All  of  these  lands  should  be  treated 


536  DECISIONS    RELATING   TO   THE   PUBLIC    LANDS. 

as  presumptively  of  saline  character,  bat  should  it  be  ascertained  that 
any  of  them  are  not  saline,  disposition  thereof  can  be  made  under  the 
laws  relating  to  public  lands  in  the  Cherokee  Outlet.  Where,  how- 
ever, it  is  not  ascertained  that  the  lands  are  not  saline,  no  disposition 
of  them  should  be  made  or  attempted  until  further  legislation  is  had  by 
Congress.  The  act  of  January  12,  1877  (19  Stat.,  221),  applies  only  to 
Buch  States  and  Territories  as  have  had  a  grant  of  salines  by  act  of 
Congress,  and  Oklahoma  has  had  no  such  grant.  (See  case  of  A.  H. 
Geissler,  supra.) 
The  action  of  your  office  is  affirmed. 


SOLI>lEH8'  AI>I3IT10NAL  HOME8TE^\J>— WIDOW. 

Andrew  Feugus. 

TLe  widow  of  a  soldier  is  not  entitled  to  make  a  soldier's  additional  homestead 
entry,  if  the  soldier,  at  the  time  of  his  death,  had  the  right  to  make  an  original 
entry  of  and  perfect  title  to  the  full  quantity  of  one  hundred  and  sixty  acres. 

Secretary  Hitchcock  to  the  GommxHsioner  of  the  General  Land  Office^ 
(W.  V.  D.)  February  23,  1900.  (J.  L.  McC.) 

Andrew  Fergus,  claiming  as  assignee  of  Malinda  M.  Toungblood, 
on  July  25,  1898,  applied  to  enter,  under  sections  2306  and  2307, 
Kevised  Statutes,  the  NE.  J  of  the  NE.  4  of  Sec.  12,  T.  17  N.,  R.  19  E.| 
Lewiston  land  district,  Montana. 

Malinda  M.  Youngblood  makes  affidavit  that  she  is  the  widow  of 
Theodorick  B.  Youngblood,  who  served  as  captain  of  company  K,  first 
regiment  Arkansas  cavalry  volunteers,  from  August  7,  1862,  to  March 
10, 1863,  and  was  honorably  discharged;  that  he  made  homestead  entry 
No.  5617,  at  Springfield,  Missouri,  on  October  9,  1871,  for  the  N.  J  of 
S W.  4,  and  the  SE.  J  of  the  SW.  J  of  Sec.  9,  T.  28,  R.  23;  that  neither 
her  husband  nor  herself  has  ever  made  any  other  homestead  entry; 
that  neither  of  them  has  ever  made  application  for  an  additional  home- 
stead entry;  that  no  certificate  of  right  to  an  additional  entry  has  ever 
issued  to  either  of  them;  that  her  said  husband  died  on  February  7, 
1879;  and  that  she  has  not  since  remarried. 

Your  office,  by  letter  of  May  13,  1899,  denied  said  application  for 
reasons  set  forth,  as  follows: 

The  records  of  this  office  show  that  Theodorick  B.  Younghlood  made  the  entry  as 
alleged;  and  that  it  was  canceled  hy  this  office  on  July  1,  1875,  for  conflict  with  the 
grant  to  the  Atlantic  and  PaeiQc  Railroad  Company.  Yonnghlood  neither  gained 
nor  lost  any  rights  by  making  the  said  entry;  for,  under  the  rnlings  then  in  force, 
Buch  entry  was  invalid,  and  therefore  did  not  exhaust  his  homestead  right.  The 
transaction  amounted  merely  to  a  nugatory  attempt  to  make  an  entry,  and  left 
Youngblood  in  the  same  position  he  would  have  been  had  he  never  att«mpt-ed  to 
make  the  homestead  entry.  This  being  true,  it  necessarily  follows  that  the  entry- 
man's  widow  is  not  entitled  to  tbe  right  to  make  entry  under  section  2307  Revised 
Statutes,  as  additional  to  the  said  Springfield,  Missouri,  entry. 
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Under  the  circumstaDces  recited  Mrs.  Toiingblood,  upon  the  death 
of  her  hasbandy  became  entitled  to  enter  and  perfect  title  to  one  hun- 
dred and  sixty  acres  of  public  land  under  sections  2304  and  2307  of  the 
Eevised  Statutes,  receiving  the  same  benefits  from  his  military  service 
to  which  he  was  entitled,  but  she  did  not  become  entitled  to  an  addi- 
tional entry  under  section  2306^  which  presupposes  that  the  beneficiary, 
by  reason  of  another  and  prior  entry,  is  not  entitled  to  make  an 
original  entry  of  and  perfect  title  to  the  full  quantity  of  one  hundred 
and  sixty  acres  under  section  2304. 

The  decision  of  your  office  is  affirmed. 


TIMBER  CULTURE  CONTEST— ^VPPLICATION  TO  ENTER. 

Lamb  v.  Dahl. 

No  rights  are  secured  under  an  application  to  enter,  accompanying  a  timber  culture 
contest;  tiled  at  a  time  when  the  land  is  involved  in  a  prior  contest,  if  the  i)ro- 
ceedings  had  under  the  prior  suit  result  in  the  cancellation  of  the  entry  under 
atta     . 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  February  23,  1900.  (F.  W.  C.) 

Julia  M.  Lamb  has  appealed  from  your  office  decision  of  April  1, 
1898,  awarding  to  Gustav  Dahl  the  right  to  make  entry  of  the  NW.  J 
of  Sec.  4,  T.  153  K,  R.  58  W.,  Grand  Forks  land  district,  North  Dakota. 

This  tract  was  formerly  embraced  in  the  timber-culture  entry  of 
William  T.  Souder,  made  March  23, 1883.  On  December  17,  1896,  one 
J.  T.  Baird  filed  a  contest  against  said  entry,  alleging  non-compliance 
with  law,  upon  which  hearing  was  had  April  20, 1897,  the  defendant 
being  in  default.  Upon  the  testimony  adduced  the  local  officers,  in 
their  decision  of  May  15, 1897,  sustained  the  contest  and  recommended 
that  the  entry  by  Souder  be  canceled. 

With  their  letter  of  February  18,  1893,  the  local  officers  forwarded 
the  record  made  in  said  contest,  reporting  that  the  entryman,  after 
due  notice  of  their  decision,  had  failed  to  appeal  therefrom;  and  by 
your  office  decision  of  November  4,  1898,  the  decision  of  the  local 
officers  was  affirmed,  Souder's  entry  canceled,  and  the  case  closed. 

The  claimed  rights  of  both  Lamb  and  Dahl  are  predicated  upon  acts 
performed  prior  to  your  said  office  decision  closing  the  case,  and  of 
which  acts  your  office  appears  to  have  been  in  ignorance  at  the  time  of 
the  closiDg  of  said  case. 

On  April  3, 1897,  Julia  M.  Lamb  filed  in  the  local  office  an  affidavit 
of  contest  against  iSouder's  entry,  alleging  failure  to  comply  with  the 
law,  accompanying  the  same  by  her  application  to  make  entry  of  the 
land  in  the  event  of  a  successful  termination  of  her  contest.  Said  con- 
test was  held  subject  to  that  of  Baird,  then  being  proceeded  with. 
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On  November  8, 1898,  being  the  date  npon  which  the  notice  of  the 
cancellation  of  Sender's  entry  npon  Baird's  contest  was  received  at  the 
local  office,  Lamb  again  tendered  an  application  to  make  entry  of  this 
land,  npon  which  the  local  officers  noted,  <^  Held  to  await  the  prefer- 
ence right  of  J.  T.  Baird." 

On  June  23, 1898,  more  than  foar  months  after  the  record  in  the  case 
of  Baird  v,  Sonder  had  been  transmitted  to  yonr  office,  Oustav  Dahl 
tendered  at  the  local  office  an  application  to  make  homestead  entry  of 
this  land,  which  was  rejected.  October  22,  1898,  he  again  tendered  an 
application  to  make  homestead  entry  of  this  land,  accompanying  the 
same  with  Sender's  relinquishment  and  a  withdrawal  of  Baird's  con- 
test, the  same  being  signed  by  the  attorney  for  Baird. 

The  local  officers  did  not  cancel  Sender's  entry  upon  said  relinquish- 
ment, for  some  reason  not  disclosed  by  the  record,  but  held  the  same 
in  their  office.  They  rejected  the  application  of  Dahl,  however,  for 
the  reason  that  the  land  was  <^  still  under  contest."  Dahl  appealed 
from  such  action  on  December  2,  1898,  and  it  was  upon  said  appeal 
that  your  office  called  for  the  papers  relatifig  to  the  contest  by  Lamb, 
and  in  the  decision  appealed  from  held  that  said  contest  never  attached 
because  of  the  successful  prosecution  of  the  contest  by  Baird ;  that  the 
application  filed  with  and  dependent  upon  that  contest  fell  with  the 
contest  and  did  not  serve  to  reserve  the  land  upon  the  cancellation  of 
Sender's  entry;  that  Souder's  entry  should  luave  been  canceled  npon 
the  relinquishment  filed  by  Dahl  on  October  22, 1898,  and  in  view  of 
Baird's  withdrawal  Dahl  should  have  been  allowed  to  make  entry  as 
the  first  legal  applicant. 

From  a  careful  review  of  the  matter  your  office  decision  is  affirmed. 

Baird  furnished  satisfactory  information  upon  which  Souder's  entry 
was  canceled. 

After  the  decision  of  the  local  officers  upon  said  contest  and  the 
failure  of  Sender  to  appeal  therefrom,  it  was  not  within  the  power  of 
Baird  to  withdraw  the  contest.  He  might  waive  any  right  secured 
through  the  contest  but  the  entry  would  have  nevertheless  been  can- 
celed upon  the  information  furnished. 

Lamb  did  not  allege  collusion  in  the  matter  of  the  bringing  of 
Baird's  contest,  although  it  is  suggested  in  her  appeal  from  your  office 
decision,  nor  does  the  record  seem  to  justify  such  a  charge. 

Had  the  local  officers  canceled  Souder's  entry  upon  the  filing  of  the 
relinquishment  by  Dahl  and  at  once  advised  your  office,  as  they  should 
have  done,  the  action  taken  by  your  office  upon  Baird's  contest  would 
have  been  unnecessary. 

The  relinquishment  must  be  treated  as  the  result  of  Baird's  contest 
and  his  withdrawal  as  a  waiver  of  his  preferred  right.  When  so 
viewed  the  action  of  the  local  officers  in  rejecting  Dahl's  application 
presented  on  October  22,  1898,  was  erroneous  and  the  right  secured 
thereby  was  saved  by  his  appeal. 
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At  this  time  Lamb  had  secured  no  such  right  as  barred  the  accept- 
ance of  Dahl's  application.  She  had,  as  before  stated  filed  an  appli- 
cation with  her  contest  against  Sender's  entry,  bat  no  rights  were 
secured  thereby  as  it  depended  ai)on  the  action  taken  upon  the  contest 
which  never  attached. 

Her  second  application,  tendered  on  November  8,  1898,  is  clearly 
subordinate  to  DahPs  rights  under  his  application  presented  on 
October  22,  1898. 

COXriRMATIOX -SECTION  T,  ACT  OF  MARCH  8,  1891. 

AZABIAH  W.  OOLBUBN  ET  AL. 

To  defeat  the  confirmation  of  an  entry  nnder  the  proviso  to  section  7,  act  of  March 
3,  1891,  it  is  necessary  that  some  action  should  be  taken  against  the  final  entry 
within  two  years  from  the  issuance  of  the  receiver's  receipt  thereon. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  February  21,  1900.  (E.  F.  B.) 

Jnne  4,  1887,  Azariah  W.  Colbnrn  made  homestead  entry  for  the 
NE.  i  of  Sec.  31,  T.  12  S.,  10  W.,  Hnntsville  land  district,  Alabama, 
and  on  Angnst  6, 1887,  your  office  held  said  entry  for  cancellation  on 
the  ground  that  the  tract  covered  thereby  was  withdrawn  from  entry  as 
valuable  coal  land  under  the  act  of  March  3,  1883  (22  Stat.,  487),  and 
that  the  entry  was  therefore  invalid.  No  appeal  appears  to  have  been 
taken  from  this  action. 

March  6, 1893,  notwithstanding  the  action  of  your  office  of  August 
6, 1887,  holding  the  entry  for  cancellation,  the  local  officers  accepted 
final  proof  and  issued  final  certificate  thereon. 

April  3, 1896,  the  local  officers  reported  that  the  record  of  their  office 
showed — 

that  on  Angnst  11,  1887,  notice  of  the  requirements  of  your  letter  of  Aug.  6,  1887, 
and  a  copy  thereof,  was  mailed  to  claimant,  and  your  said  letter  was  noted, 
"Claimant  notified  Aug.  12,  1887."  The  record  does  not  show  the  notice  to  have 
been  registered. 

July  13,  1896,  your  office  modified  its  decision  of  August  6, 1887,  by 
suspending  the  entry,  pending  the  offering  of  the  land  at  public  sale 
under  the  act  of  March  3,  1883,  and  holding  that,  if  the  land 

shall  not  be  sold  upon  such  offering,  then  claimant's  entry  may  be  considered  as 
an  application  to  enter,  of  its  original  date,  and  he  may  be  permitted  to  make  entry 
thereunder, 

basing  its  action  on  the  decision  of  the  Department  in  the  case  of 
David  J.  Davis  (7  L.  D.,  560).  Colburn  was  duly  notified  of  this 
decision  of  your  office,  but  no  appeal  was  taken. 

March  2, 1899,  W.  G.  Dodd  and  E.  W.  Goss,  claiming  to  be  trans- 
ferees of  Colburn,  filed  in  the  local  office  a  motion  to  have  your  office 
decision  of  July  13,  1896,  set  aside  and  the  entry  passed  to  patent 
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under  section  7  of  the  act  of  March  3, 1891  (26  Stat.,  1095),  basing  said 
motion  upon  the  decision  of  the  Department  of  December  27,  1898,  in 
the  case  of  William  F.  Gaines  (not  reported). 

April  20,  1899,  your  office  rendered  decision  denying  said  motion, 
holding  that — 

•  In  the  Gains  case,  as  in  the  one  now  under  consideration,  the  entry  embraced  land 
reported  to  be  valuable  for  coal,  and  withdrawn  from  entry  under  the  act  of  March 
3,  1883,  but  no  proceedings  against  the  entry  were  begun  within  two  years  of  the 
date  of  the  final  receipt,  and  it  was  held  by  the  Department  that  the  entry  was  con- 
firmed under  the  7th  section  of  the  act  of  March  3,  1891. 

Proceedings  against  the  entry  of  Colbnru  were  begun  prior  to  the  issuance  of  the 
final  receipt,  and  this  entry  does  not,  therefore,  faU  within  the  confirmatory  provi- 
Bions  of  the  act  referred  to. 

From  this  action  of  your  office  Dodd  and  Goss,  the  alleged  trans- 
ferees, have  appealed,  assigning  error  in  your  office  decision,  in  sub- 
stance, (1)  in  holding  that  the  decision  of  August  6, 1887,  is  binding 
upon  the  entryman  or  his  transferees,  in  view  of  the  fact  that  there  is 
no  evidence  that  he  ever  received  notice  of  said  decision,  and  (2)  in  not 
patenting  the  entry  to  protect  the  transferees,  who,  it  is  claimed,  inno- 
cently purchased  the  land  for  a  valuable  consideration  and  are  entitled 
to  protection  under  the  provisions  of  section  7  of  the  act  of  March  3, 
1891. 

It  is  not  shown  by  the  record  when  the  alleged  transfer  was  made, 
but  as  no  entry  is  confirmed  under  the  body  of  the  section  unless  the 
transfer  was  made  prior  to  the  first  day  of  March,  1888,  and  aflber  final 
entry,  it  is  unnecessary  to  consider  further  the  contention  of  appellants 
with  reference  to  their  rights  as  transferees,  under  said  section.  The 
final  entry  in  the  case  was  not  made  until  after  said  date  and  if  con- 
firmed it  must  bounder  the  proviso  to  said  section,  which  is  as  follows: 

Provided^  That  after  the  lapse  of  two  years  from  the  date  of  the  issuance  of  the 
receiver's  receipt  upon  the  final  entry  of  any  tract  of  land  under  the  homestead, 
timber-culture,  desert-land,  or  pre-emption  laws,  or  under  this  act,  and  when  there 
shall  be  no  pending  contest  or  protest  against  the  validity  of  such  entry,  the  entry- 
man  shall  be  entitled  to  a  patent  conveying  the  land  by  him  entered,  and  the  same 
shall  be  issued  to  him;  but  this  proviso  shall  not  be  construed  to  require  the  delay 
of  two  years  from  the  date  of  said  entry  before  the  issuing  of  a  patent  therefor. 

The  proviso  has  reference  solely  to  entries  upon  which  final  certificate 
has  issued.  Hence,  any  action  that  was  taken  with  reference  to  this 
entry  prior  to  the  issuance  of  the  final  certificate  can  not  be  considered 
as  affecting  the  question  whether  the  entry  was  or  was  not  confirmed, 
as  the  action  contemplated  by  the  statute  must  be  taken  with  reference 
to  the  final  entry.  No  case  is  brought  within  the  terms  of  the  act  until 
after  the  final  certificate  has  issued.  That  fixes  the  period  within 
which  action  must  be  taken  to  defeat  confirmation  under  the  proviso. 
Ira  M.  Bond  (15  L.  D.,  228). 

The  language  of  the  statate  is  ^^  after  the  lapse  of  two  years  from  the 
date  of  the  issuance  of  the  receiver's  receipt  upon  the  final  entry"  and 
when  there  shall  be  no  pending  contest  or  protest  against  the  validity 
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of  ^^  sach  entry  "  the  entryman  shall  be  entitled  to  a  patent.  This  ease 
was  not  brought  within  the  terms  of  the  act  until  the  issuance  of  the 
final  certificate  March  6,  1893.  To  defeat  the  confirmation  it  was 
necessary  that  some  action  should  have  been  taken  against  that  entry, 
within  two  years  from  that  date. 

It  will  be  observed  that  the  law  is  very  specific  in  iixing  the  date  of  the  receipt  as 
the  time  when  the  period  of  two  years  cominences  to  run  and  that  no  contest,  protest, 
or  inquiries  into  the  legalities  or  merits  of  a  case  is  provided  for  or  permitted  after 
a  final  receipt  has  been  issned  two  years.  Furthermore,  there  is  no  authority  in 
said  act  or  in  any  other  statute,  that  authorizes  or  allows  the  changing  or  altering 
of  the  date  in  a  final  receipt  for  the  purpose  of  bringing  an  entry  under  the  proviso 
aforesaid,  nor  can  this  Department  in  the  exercise  of  its  supervisory  powers  enter 
into  the  merits  of  the  case  and  permitsnch  a  proceeding.     (Ira  M.  Bond,  15  L.  D.,  288.) 

Notwithstanding  the  irregularity  or  invalidity  of  this  entry,  the  fail- 
ure to  take  action  upon  the  final  entry  within  two  years  after  the 
issuance  of  the  final  receipt,  brought  it  within  the  proviso  to  said  act. 
James  G.  Harris  et  al.  (28  L.  D.  90). 

The  decision  of  your  ofiice  is  reversed. 


INDIAN  LANDS-ACT  OF  MARCH  «,  1889. 

Simon*  Eusseb. 

Under  the  provisions  of  section  21,  act  of  March  2, 1889,  opening  to  settlement  and 
entry  the  Great  Sioax  reservation,  the  lands  therein  are  not  subject  to  dispo- 
sition under  the  desert  land  laws. 

Secretai'y  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  February  24, 1900.  (E.  P.) 

January  14, 189(>,  Simon  Eusser  applied  to  make  desert  land  entry 
of  the  SE.  \  of  Sec.  7,  T.  109  K,  K.  71  W.,  Huron  land  district,  South 
Dakota. 

March  11, 1890,  the  local  oncers  transmitted  Eusser's  application  to 
your  office,  with  the  statement  that 

this  being  the  first  application  of  this  character  in  the  history  of  this  office,  the 
papers  are  forwarded  to  yonr  office  for  approval  before  action  by  this. 

By  letter  of  May  11, 1896,  your  office  advised  the  local  officers  that, 
under  the  rulings  of  the  Department,  the  land  applied  for  was  desert 
in  character,  and  returned  Kusser's  declaration  "for  allowance,  should 
no  further  objection  appear,  upon  payment  of  the  required  amount." 

August  12, 1896,  the  local  officers  permitted  Eusser  to  make  desert 
land  entry  of  the  tract,  and  appear  tohave  forwarded  the  papers  in  the 
case  to  your  office  with  their  returns  for  August,  1896. 

April  10, 1899,  your  office  found  that  the  land  involved  is  within  the 
ceded  portion  of  the  Great  Sioux  Indian  reservation,  and  that,  under 
the  provision^  of  section  21,  act  of  March  2,  1889  (25  Stat.,  888),  open- 
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iug  said  territory  to  settlement  and  eiitry,  it  was  not  subject  to  disposi 
tion  under  the  desert  land  laws,  and  held  the  entry  for  cancellation. 

From  this  action  Kuaser  has  appealed  to  the  Department,  alleging 
that  if  his  entry  is  canceled  he  will  be  subjected  to  considerable  loss, 
as  he  has  placed  upon  the  laud  covered  thereby  improvements  to  the 
value  of  about  six  hundred  dollars. 

Said  act  of  IMarch  2, 1889,  in  section  21,  provides: 

That  all  the  lands  in  the  Great  Sioux  reservation  outside  of  the  separate  reserra- 
tinns  herein  described  are  hereby  restored  to  the  public  domain,  except  American 
Island,  Farm  Island,  and  Niobrara  Island,  and  shall  be  disposed  of  by  the  United 
Statue  to  actual  settlers  only,  under  the  provisions  of  the  homestead  law  (except 
section  two  thousand  three  hundred  and  one  thereof)  and  under  the  laws  relating  to 
townsites. 

Kusser's  desert  land  entry  of  the  land  involved  in  this  case  is  there- 
fore clearly  illegal,  and  must  be  canceled. 
Your  office  decision  is  affirmed. 


Cobb  et  al.  v.  Bobinson. 

Motion  for  review  of  departmental  decision  of  December  14, 1899,  29 
L.  D.,  352,  denied  by  Secretary  Hitchcock,  February  26, 1900. 


Jacob  C.  Mulligan. 

Motion  for  review  of  departmental  decision  of  August  7, 1899,  29 
L.  D.,  82,  denied  by  Secretary  Hitchcock,  February  26, 1900. 


mining  claim -proof  of  EXPENDITXTIE. 

Copper  Glance  Lode. 

Labor  and  improvements,  witbin  the  meaning  of  the  statute,  are  deemed  to  have 
been  had  npon  a  raining  claim,  or  upon  several  claims  held  in  common,  when  the 
labor  is  performed  or  the  improvements  are  made  in  order  to  facilitate  the  extrac- 
tion of  minerals  from  the  claim,  or  the  claims  in  common,  as  the  case  may  be, 
though  such  labor  and  improvements  may  in  fact  be  outside  the  limits  of  the 
claim,  or  claims  in  common,  or  on  only  one  of  the  several  claims  held  in  common. 

In  order  that  labor  performed  or  improvements  made  npon  one  of  several  mining 
claims  held  in  common,  or  upon  ground  outside  the  limits  of  such  claims,  may 
be  accepted  in  satisfaction  of  the  statute  as  to  all  the  claims  so  held,  such  claims 
must  be  adjoining  or  contiguous,  so  that  each  claim  thus  associated  may  be 
benefited  by  the  work  done  or  improvements  made. 

Where  expenditure  in  labor  or  improvements  relied  on  is  had  on  one  only  of  several 
adjoining  or  contiguous  claims  held  in  common,  it  is  incumbent  upon  the  appli- 
cant for  patent  to  the  claims  so  held  to  show  that  such  expenditure  was  intended 
to  aid  in  the  development  of  all  the  claims,  and  that  the  labor  and  improve- 
ments are  of  such  a  character  as  to  redound  to  the  benefit  of  all« 
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Where  the  labor  ancl  improvements  are  not  upon  the  claim,  or  npon  any  of  several 
adjoining  or  contignous  claims  held  in  common,  bat  ontsicle  thereof,  it  is  like- 
wise incumbent  npon  the  applicant  for  patent  to  such  claim,  or  claims  in  com- 
mon, to  show  that  the  labor  and  improvements  were  intended  to  aid  in  the 
development  of  the  claim,  or  claims  in  common,  as  the  case  may  be,  and  are  of  a 
character  snitable  for  the  purposes  intended. 

Labor  or  improvements  intended  for  the  common  beneRt  of  several  non-contiguous 
mining  claims  can  not  be  apportioned  to  the  different  claims  in  satisfaction  of 
the  required  expenditure  thereon,  for  the  reason  that  to  do  so  would  be  to  credit 
each  claim  with  an  expenditure  made  in  part  for  the  benefit  of  other  claims  not 
associated  therewith,  as  claims  held  in  common  within  the  meaning  of  the  law. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  February  26^  1900.  ( A.  B.  P.) 

By  decision  of  November  13, 1897,  your  office  lield  for  cancellation 
mineral  entry  No.  458,  made  December  30, 1893,  by  the  White  Cloud 
Copper  Mining  Company  for  the  Copper  Glance  lode  mining  claim, 
survey  No.  44,  White  Cloud  mining  district,  Reno,  Nevada,  for  the 
reason  that — 

the  only  improvement  reported  as  having  been  made  for  the  benefit  of  said  claim  is 
520  feet  of  a  road,  no  portion  of  which  is  shown  to  be  within  the  boundaries  of  said 
claim. 

The  surveyor-general  of  Nevada  was  thereupon  directed  to^ 

allow  claimant  sixty  days  from  receipt  of  notice  within  which  to  show,  by  the  report 
of  a  U.  S.  deputy  mineral  surveyor,  that  before  the  expiration  of  the  sixty  days  of 
pablication  of  notice  of  application  for  patent,  the  required  expenditure  had  been 
made  upon  said  claim  by  said  company  or  its  grantors, 

and  also  to  notify  said  company  that  in  default  of  the  required  show- 
ing and  in  the  absence  of  appeal,  its  entry  would  be  canceled  without 
further  notice. 

April  7,  1899,  O.  6.  Jennings,  the  owner  of  said  mining  claim  by 
purchase  under  certain  forclosure  proceedings  against  said  company, 
iiled  a  motion  for  review  of  said  decision. 

In  the  meantime  (October  31,  1898),  there  had  been  transmitted  to 
your  ofBce  the  certificate  of  L.  H.  Taylor,  United  States  deputy  mineral 
surveyor,  which  is  in  the  words  and  figures  following: 

GOLCONDA,  Nevada,  Sept,  6ih,  1898, 

I  hereby  certify  that  on  the  3rd  day  of  September,  18d8,  I  made  an  examination 
of  the  Copper  Glance  lode,  U.  B.  survey  No.  44,  in  White  Cloud  mining  district, 
Churchill  county,  Nevada,  and  of  the  improvements  thereon,  and  that  the  value  Of 
said  improvements  placed  thereon  by  the  claimants  and  their  grantors  is  not  less 
than  five  hundred  dollars  ($500.00). 

Said  improvements  consist  of  one-ninth  (1-9)  of  a  road  one  mile  long  the  total  cost 
of  which  I  estimate  at  $8000.00.    Value  of  1-9  of  road  $889.00. 

One-ninth  (1-9)  of  a  smelting  furnace  for  smelting  of  ores  from  the  Copper  Glance 
and  eight  other  claims— total  cost  $18,000.00.    Value  of  1-9  of  furnace  $2,000.00. 

I  further  certify  that  the  Copper  Glance  lode  is  situated  on  the  side  of  an  ex- 
tremely rugged  and  precipitous  mountain  and  that  the  construction  of  the  above 
mentioned  road  directly  tended  to  and  was  necessary  for  the  development  of  the 
said  claim  in  that  without  such  road  the  transportation  of  tools,  machinery  and 
supplies  necessary  and  required  for  such  development  would  have  been  impossible. 
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I  also  certify  to  the  best  of  my  knowledge  and  belief  tbenbo\«'  improvementii 
have  not  been  included  in  the  expenditure  of  $500.00  upon  any  other  claim. 

The  smelting  furnace  above  mentioned  is  situated  at  the  foot  of  the  moantains 

one  mile  \vester1y  from  the  Copper  Glance  lode  and  is  connected  therewith  by  the 

above  mentioned  road. 

L.  H.  Taylor, 

U.  S.  Deputy  Mineral  Surveyor, 

Said  certificate  is  accompanied  by  the  affidavits  of  two  persons  cor- 
roborative thereof,  and  whicb  show  that  the  improvements  mentioned 
therein  were  made  prior  to  the  expiration  of  the  sixty  days  of  publica- 
tion of  notice  of  the  application  for  patent  to  said  claim. 

April  20, 1899,  your  office  again  considered  the  case  in  the  light  of 
the  supplemental  showing  in  support  of  the  entry,  and  denied  the 
motion  for  review.    Jennings  thereupon  appealed  to  the  Department 

The  statement  in  the  certificate  of  the  surveyor-general  relative  to 
the  character  of  the  improvements  in  question,  filed  prior  to  entry,  is 
simply  that  said  improvements  *' consist  of  620  feet  of  road.'' 

The- only  question  presented  by  the  record  is  whether  five  hundred 
dollars'  worth  of  labor  was  expended  or  improvements  made  upon  the 
clainiy  by  the  White  Cloud  Copper  Mining  Company  or  its  grantors, 
required  by  the  statute  (Sec.  2322  E.  S.)  as  one  of  the  conditions  to 
obtaining  a  patent  for  a  mining  claim,  prior  to  the  expiration  of  the 
period  of  publication  of  notice  of  the  application  for  patent.  If  the 
showing  made  is  sufficient  to  satisfy  the  law  in  this  respect,  the  entry 
should  be  sustained;  if  not,  it  must  be  canceled. 

The  certificate  of  the  surveyor-general,  upon  which  the  local  officers 
acted  in  allowing  the  entry,  is  very  iudefinite  and  unsatisfactory,  while 
the  evidence  upon  which  said  certificate  appears  to  have  been  based 
is  equally  so.  In  order,  therefore,  to  ascertain  with  any  degree  of 
accuracy,  the  character  of  said  improvements  and  their  connection 
^vith  or  relation  to  the  claim  in  question,  reference  must  be  had  to  the 
supplemental  showing  filed  in  support  of  the  entry,  and  to  other  parts 
of  the  record.  It  will  thus  be  seen  that  the  520  feet  of  road  mentioned 
in  the  certificate  of  the  surveyor-general  consists  of  one-ninth  of  a 
road  one  mile  in  length  which  it  is  claimed  was  constructed  for  the 
purpose  of  transporting  to  this  and  other  claims,  tools,  machinery,  and 
supplies,  necessary  to  the  development  thereof.  No  part  ot  this  road 
is  located  on  the  claim  in  question.  Its  distance  therefrom  at  the 
nearest  i)oint  is  about  one  fourth  of  a  mile.  It  will  also  be  seen 
from  said  supplemental  showing  that  further  improvements,  not 
mentioned  in  the  certificate  of  the  surveyor  general,  are  given,  consist- 
ing of  onc-nintli  of  a  smelting  furnace  for  smelting  ores  from  the  Cop- 
per Glance  and  eight  other  mining  claims,  situate  one  mile  distant 
from  the  Copper  Glance,  the  total  cost  of  which  is  stated  to  have  been 
$18,000. 

It  is  earnestly  insisted  that  the  one-ninth  of  the  cost  of  each  of  these 
'o-called  mining  improvements  should  be  credited  to  the  Copper  Glance 

im  in  satisfaction  of  the  statutory  requirement  under  consideration* 
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It  appears  that  there  were  originally  nine  nuDeral  locatiaiis  or  min- 
ing claims  owned  by  said  White  Cloud  Copper  Mining  Company, 
namely:  the  Stone  Cabin,  the  Vulcan,  the  Carbonate,  the  Copper 
Glance  (the  one  here  in  question),  the  Copper  King,  the  Red  Oxide, 
the  Farralone,  the  Copper  Giant,  and  the  Copper  Ingot,  all  situated  in 
the  same  mining  district  but  not  all  contiguous.  Separate  apx>lications 
for  patent  were  filed,  and  separatee  entriCvS  allowed  for  the  several  claims. 
The  entries  were  all  made  on  the  same  day — December  30,  1893.  The 
Red  Oxide,  the  Carbonate,  the  Copper  Giant,  and  the  Copper  Ring 
entries  were  each  patented  in  1894.  The  Stone  Cabin,  the  Farralone, 
the  Copper  Ingot,  and  the  Vulcan  entries  have  each  been  canceled  by 
your  office — the  first  three  for  insufficient  showing  as  to  the  required 
expenditure  of  $500  in  labor  or  improvements,  and  the  last,  for  conflict 
with  a  prior  application  for  patent.  The  Copper  Ingot  was  canceled 
by  direction  of  this  Department  (22  L.  D.,252).  As  originally  applied 
for  and  entered,  the  Vulcan,  the  Copper  Glance,  the  Red  Oxide,  and 
the  Farralone  claims,  were  contiguous.  There  was  no  further  con- 
tiguity except  as  between  the  Copper  Giant  and  the  Copper  Ingot, 
both  of  which  lay  a  considerable  distance  from  the  nearest  of  the  other 
claims.  None  of  the  patented  claims  are  contiguous,  nor  is  the  Copper 
Glance  contiguous  to  any  of  them  except  the  Red  Oxide. 

The  road  hereinbefore  mentioned,  the  one-ninth  of  which  it  is  insisted 
should  be  credited  to  the  claim  in  question,  as  labor  expended  or 
improvements  made  thereon,  or  for  its  benefit,  is  located  some  distance 
to  the  north  of  all  of  said  claims,  except  the  Vulcan  and  Carbonate,  the 
extreme  northerly  corners  of  which  are  crossed  by  said  road.  The  rec- 
ords of  your  office  show  that  it  was  originally  sought  to  have  the  one- 
ninth  of  said  road  credited  to  each  of  the  nine  claims  as  labor  expended 
or  improvements  made  thereon,  or  for  the  common  benefit  thereof,  but 
that  none  of  the  entries  finally  passed  upon  have  been  allowed  to  stand 
except  where  there  were  expenditures  or  improvements  on  the  claim 
sufficient  in  character  and  amount  to  satisfy  the  statute  without  taking 
into  consideration  any  part  of  the  said  road. 

The  location  of  the  smelting  furnace  witli  reference  to  the  said  several 
claims  is  not  disclosed  by  the  record  except  as  is  indicated  by  the  state- 
ment In  the  supplemental  showing  that  it  "is  situated  at  the  foot  of  the 
mountains  one  mile  westerly  from  the  Copper  Glance  lode."  It  is  not 
connected  with  the  Copper  Glance,  however,  as  further  stated  in  said 
supplemental  showing,  but,  as  alrea<ly  shown,  is  about  a  quarter  of  a 
mile  distant  therefrom  at  its  nearest  iK>int. 

There  are  two  statutoiy  requirements  with  respect  to  expenditures 
in  labor  or  improvements  on  mining  claims.  One  relates  to  annual 
expenditure  which  is  necessary  to  the  continued  maintenance  of  the 
possessory  title  (Sec.  2324,  R.  S.),  and  is  as  follows: 

On  each  claim  located  after  the  tenth  clay  of  May,  eighteen  hundred  and  seventy- 
two,  and  until  patent  has  been  isHued  therefor,  not  less  than  one  hundred  dollarH' 
worth  of  labor  shall  be  performed  or  improvements  made  during  each  year.    On  all 
2967— VOL  29 35 
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claiiits  located  prior  to  the  tenth  day  of  May,  eighteen  hundred  and  seventy-two,  ten 
dolhirs'  worth  of  labor  shall  be  performed  or  improvements  made  by  the  tenth  day 
of  June,  eighteen  hundred  and  seventy-four,  nnd  each  year  thereafter,  for  each  one 
hundred  feet  in  length  along  the  vein  until  a  patent  has  been  issued  therefor;  Imt 
where  such  claims  are  held  in  common,  such  expenditure  may  be  made  upon  any 
one  claim. 

The  other  relates  to  proceedings  upon  an  application  for  patent  (Sec. 
2325  R.  S.),  and  makes  the  expenditure  of  five  hundred  dollars,  in  labor 
or  improvements,  upon  the  claim,  by  the  applicant  or  his  grantors,  a 
condition  to  obtaining  patent  for  the  paramount  title. 

In  the  case  of  Jupiter  Mining  Co.  v,  Bodie  Gonsolidat/ed  Mining  Co., 
decided  by  the  U.  S.  circuit  court  for  the  district  of  California  (11  Fed. 
Hep,,  6m,  682),  it  was  held  that— 

Where  one  person  or  company  owns  several  contiguous  or  adjoining  claims  capable 
of  being  advantageously  worked  together,  one  general  system  may  be  adopted  t» 
work  such  claims.  >Such  system  may  consist  of  a  shaft  with  driit<8,  cross-cuts,  and 
tunnels  therefrom,  and  such  works  need  not  be  upon  any  of  the  claims  in  question. 
When  such  system  is  adopted,  work  in  furtherance  of  the  system  is  work  on  the 
claims  intended  to  be  developed  by  it.  Work  done  outside  of  the  claims,  or  outside 
of  any  claim,  if  done  for  the  purpose  and  as  a  means  of  prospecting  or  working? 
the  claim,  is  as  available  for  holding  the  claim  as  if  done  within  the  boundarie^s 
of  the  claim  itself. 

In  Smelting  Co.  v.  Kemp  (104  U.  S.,  036, 655),  one  of  the  contentions 
was  that  a  separate  application  should  be  filed  and  a  separate  patent 
issued  for  each  of  several  mining  claims  held  in  common,  in  order  to 
insure  proof  of  the  required  expenditure  in  labor  or  improvements  upon 
it.    The  supreme  court,  in  answering  this  contention,  said: 

It  is  not  perceived  in  what  way  thi.s  proof  can  be  changed  or  the  retjuirement 
aflected,  whether  the  applicjition  bo  for  a  patent  for  one  claim  or  for  several  claim* 
held  in  common.  Labor  and  improvements,  within  the  meaning  of  the  statute,  are 
deemed  to  have  been  had  on  a  mining  claim,  whether  it  consists  of  one  location  or 
several,  when  the  labor  is  performed  or  the  improvements  are  made  for  its  develop- 
ment, that  is,  to  facilitate  the  extraction  of  the  metals  it  may  contain,  though  in 
fact  such  labor  and  improvements  may  be  on  ground  which  originally  constituted 
only  one  of  the  locations,  as  in  sinking  a  shaft,  or  l)e  at  a  distance  from  the  claim 
itself,  as  where  tlie  labor  is  performed  for  the  turning  of  a  stream,  or  the  intro- 
duction of  water,  or  where  the  improvement  consists  in  the  construction  of  a  liume 
to  carry  off  the  debris  or  waste  material. 

In  the  case  of  Jackson  t\  Roby  (109  U,  S.,  440,  444-5),  the  supreme 
court,  speaking  generally  upon  this  subject,  said: 

The  contention  of  the  plaintiff  was  made  upon  a  niugular  misapprehension  of  the 
meaning  of  the  act  of  Congress,  where  w^ork  or  expenditure  on  one  of  several  chiims 
held  in  common  is  allowed,  in  place  of  the  required  expenditure  on  the  claims 
separately.  In  such  case  the  work  or  expenditure  must  be  for  the  purpose  of 
developing  all  the  claims. 

And  after  referring  to  the  case  of  Smelting  Co,  v.  Kemp,  supra,  the  court 
further  said : 

It  often  happens  that  for  the  development  of  a  mine  upon  which  several  claims 
have  been  located,  expenditures  are  required  exceeding  the  value  of  a  single  claim, 
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and  yet  without  such  expeiiditares  the  claim  could  not  be  HuccoAsfully  worked.  In 
such  cases  it  lias  always  been  the  practice  for  the  owners  of  ditt'erent  locations  to 
combine  and  to  work  them  as  one  general  claim;  and  expen<litnre8  which  may  be 
necessary  lor  the  development  of  all  the  claims  may  then  be  made  on  one  of  them. 
The  law  does  not  appl3'  to  cases  where  several  claims  are  held  in  common,  and  all 
the  expenditures  made  are  for  the  development  of  one  of  them  without  reference  to 
the  development  of  the  others.  In  other  words,  the  law  permits  a  general  system 
to  be  adopted  for  adjoining  claims  held  in  common,  and  in  such  cane  the  expeud- 
itures  may  be  made,  or  the  labor  be  performed,  upon  any  one  of  them. 

In  Chambers  r.  HarriDgtoii  (111  U.  S.,  350, 353),  the  same  court,  after 
speaking  of  the  general  policy  and  puri)Ose  of  the  statutory  require- 
ment in  the  matter  of  labor  and  improvements  upon  mining  claims, 
said : 

When  several  claims  are  held  in  common,  it  is  in  the  line  of  this  policy  to  allow 
the  necessary  work  to  keep  them  all  alive,  to  be  done  on  one  of  them.  Hut  obviously 
on  this  one  the  expenditure  of  money  or  labor  must  e({iial  in  value  that  which  would 
be  required  on  all  the  claims  if  they  were  separate  or  independent.  It  is  equally 
clear  that  in  such  cast'  the  claims  mnst  be  contiguous,  so  that  each  claim  thus 
associated  may  in  some  way  be  benelited  by  the  work  done  on  one  of  them. 

In  Mt.  Diablo  M.  &  M.  Co.  v.  Oallisoii  (5  Saw.,  439, 457),  it  was  held 
by  the  United  States  circuit  court  for  the  District  of  Nevada,  that — 

Work  done  outside  of  the  claim,  or  outside  of  any  claim,  if  done  for  the  puipose 
and  as  a  means  of  prospecting  or  developing  the  claim  as  in  the  case  of  tunnels, 
drifts,  etc.,  is  as  available  for  holding  the  claim  tis  if  done  within  the  bouudaries  of 
the  claim  itself.  One  general  system  nuiy  be  formed  well  adapted  and  intended  to 
work  several  contiguous  claims  or  lodes,  and  when  such  is  the  case  work  in  further- 
ance of  the  system  is  work  on  the  claims  intended  to  be  develo])ed  by  it. 

Gird  r,  California  Oil  Co.  (60  Fed.  Rep.,  541, 542)  was  a  case  decided 
by  the  circuit  court  for  the  southern  district  of  California.  Judge  Itoss, 
speaking  for  the  court,  there  said : 

In  the  case  at  bar  none  of  the  w^ork  done  or  expenditures  made  by  the  lessees  of 
the  plaintiffs  relied  on  to  sustain  the  claim  to  the  Whale  Oil  were  done  or  made  on 
any  claim  contiguons  to  it.  It  is  true  that  the  evidence  shows  that,  prior  to  the 
making  of  the  leases  in  1886  and  1887,  Udall,  from  time  to  time,  under  and  pursuant 
to  the  local  rules  of  the  district,  did  considerable  work  in  building  roads  in  the 
district,  and  on  the  road  that  led  in  the  direction  of  the  Whale  Oil  claim,  but  the 
local  rules  in  so  far  as  they  conflict  with  the  act  of  Congress  are,  of  course,  of  no 
avail,  and  that,  as  has  been  repeatedly  stated,  retinires  the  annual  expenditure  of 
$100  in  work  or  improvements  on  each  claim,  provided  that,  where  the  claims  are 
held  in  common  such  expenditure  may  be  made  upon  any  one  claim.  Hut  to  eome 
within  this  latter  proviaion  the  claiuis  so  held  in  common  must,  as  said  by  the 
supreme  court  in  ('hambers  r.  Harrington,     .      .     be  contiguous,  and  the  labor  and 

improvements  relied  on  must,  as  held  in  Smelting  Co.  r.  Keui]), be 

made  for  the  development  of  the  claim  to  which  it  is  sought  to  apply  them;  that  is, 
in  the  language  of  the  supreme  court,  *^  to  facilitate  the  extraction  of  the  luinerals 
it  may  contain.'' 

See  also  Justin  Mining  Co.  v.  Barclay  (82  Fed.  liep.,  554,  500-1  )• 
In  the  case  of  Emily  lode  (6  L.  D.,  220)  it  was  held  by  the  Depart- 
ment (syllabus)  that — 

Improvements,  made  outside  the  surface  boundaries,  may  be  considered  in  deter- 
mining whether  the  law  recpiiring  the  expenditure  of  ^'lOO  on  the  claim  has  been 
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complied  with,  where  it  appears  that  such  improvements  were  made  to  facilitate  the 
extraction  of  ore  from  said  claim,  and  are  not  included  in  improvements  upon  any 
other  claim. 

To  the  same  effect  eee  Kirk  et  al.  v,  Clark  et  aL  (17  L.  D.,  190). 

In  Hall  V.  Kearney  (18  Colo.,  50.5),  the  supreme  court  of  Colorado 
held  that  where  work  claimed  as  annual  assessment  work  had  not  been 
done  within  the  boundaries  of  a  mining  claim,  but  outside  thereof,  it 
was  incumbent  upon  the  party  claiming  the  benefit  of  such  work  to 
show  that  it  was  in  fact  intended  as  work  on  the  claim  and  was  of  such 
character  as  would  inure  to  the  benefit  thereof. 

In  the  case  of  Clark's  Pocket  Quartz  Mine  (27  L.  D.,  351-2),  the 
Department  held  that — 

Mining  work  done  on  one  claim  for  the  henefit  of  that  and  other  adjoining  claims 
constituting  a  group  with  a  common  ownership  may  he  credited  to  the  adjoining 
claims  as  well  as  to  the  claim  on  which  the  work  is  actually  done,  hut  the  fact  that 
such  work  has  heen  done  and  its  relation  to  the  claim  sought  to  he  patented  must  be 
fully  shown. 

In  the  case  of  Alice  Edith  lode  (6  L.  D.,  711),  it  was  held  by  the 
Department  that  work  done  in  the  construction  of  a  road  leading  to  a 
mining  claim  could  not  be  accepted  in  proof  of  the  required  annual 
expenditure  in  labor  or  improvements,  where  it  appeared  that  the  road 
was  constructed  for  the  joint  benefit  of  different  claims  or  groups  of 
claims,  for  the  reason  that  to  do  so  would  be  to  credit  one  claim  with 
work  done  or  improvements  made  in  part  for  other  claims  not  con- 
nected with  it. 

It  is  true  that  most  of  the  cases  above  referred  to  relate  chiefly  to  the 
annual  exi)enditure  in  labor  or  improvements  required  by  section  2324 
of  the  Eevised  Statutes.  Manifestly,  however,  in  determining  the 
character  and  purpose  of  labor  and  improvements  had  upon  a  mining 
claim,  with  respect  to  their  use  in  the  development  of  the  claim,  or  in 
the  development  of  several  claims  held  in  common,  the  same  principle 
must  apply,  whether  the  labor  was  performed  or  the  improvements 
were  made  in  satisfaction  of  the  requirement  of  said  section  2324,  for 
the  maintenance  of  the  possessory  title,  or  in  fulfillment  of  the  condi- 
tion to  obtaining  the  paramount  title  prescribed  by  section  2325  of  the 
Eevised  Statutes.  While  in  the  one  case  the  annual  expenditure  in 
labor  or  improvements  goes  only  to  the  right  of  possession,  and  is  a 
matter  between  rival  or  adverse  claimants,  the  determination  of  which 
is  committed  to  the  courts,  and  in  this  respect  is  essentially  different 
from  the  expenditure  of  $500  in  labor  or  improvements  required  in  the 
other  ca«e  as  a  condition  to  obtaining  patent,  which  is  a  matter  between 
the  applicants  for  patent  and  the  government  the  determination  of 
which  belongs  to  the  land  department  (P.  Wolenberg  et  a/.,  20  L.  D., 
302;  Same  case  on  review,  Id.,  488),  yet,  in  determining  whether  labor 
and  improvements  had  upon  a  mining  claim,  or  upon  several  claims 
held  in  common,  are  of  such  a  character,  and  are  so  situated,  as  that 
they  may  be  properly  used  in  the  development  of  the  claim,  or  claims 
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in  common^  and  were  so  intended,  the  same  principles  must  necessarily 
govern  in  either  case. 

From  the  authorities  cited  and  considerations  stated,  the  following 
conclusions  are  fairly  deducible: 

1.  Labor  and  improvements,  within  the  meaniug  of  the  statute,  are 
deemed  to  have  been  had  upou  a  mining  claim,  or  upon  several  claims 
held  in  common,  when  the  labor  is  performed  or  the  improvements  are 
made  in  order  to  facilitate  the  extraction  of  minerals  from  the  claim, 
or  the  claims  in  common,  as  the  case  may  be,  though  such  labor  and 
improvements  may  in  fact  be  outside  the  limits  of  the  claim,  or  claims 
in  common,  or  on  only  one  of  the  several  claims  held  in  common. 

2.  In  order  that  labor  performed  or  improvements  made  upon  one  of 
several  mining  claims  held  in  common,  or  upon  ground  outside  the 
limits  of  such  claims,  may  be  accepted  in  satisfaction  of  the  statute  as 
to  all  the  claims  so  held,  such  claims  must  be  adjoining  or  contiguous, 
80  that  each  claim  thus  associated  may  be  benetited  by  the  work  done 
or  improvements  made. 

3.  Where  expenditure  in  labor  or  improvements  relied  on  is  had  on 
one  only  of  several  adjoining  or  contiguous  claims  held  in  common,  it 
is  incumbent  upon  the  ai)plicant  for  patent  to  the  claims  so  held  to 
show  that  such  expenditure  was  intended  to  aid  iu  the  development 
of  all  the  claims,  and  that  the  labor  and  improvements  are  of  such  a 
character  as  to  redound  to  the  benefit  of  all. 

4.  Where  the  labor  and  improvements  are  not  upon  the  claim,  or 
upon  »ny  of  several  adjoining  or  contiguous  claims  held  in  common, 
but  outside  thereof,  it  is  likewise  incumbent  upon  the  applicant  for 
patent  to  such  claim  or  claims  in  common  to  show  that  the  labor  and 
improvements  were  intended  to  aid  in  the  development  of  the  claim,  or 
claims  in  common,  as  the  case  may  be,  and  are  of  a  character  suitable 
for  the  purposes  intended. 

6.  Labor  or  improvements  intended  for  the  common  benefit  of  several 
non-contiguous  mining  claims  can  not  be  apportioned  to  the  different 
claims  in  satisfaction  of  the  required  expenditure  thereon,  for  the 
reason  that  to  <lo  so  would  be  to  creilit  each  claim  with  an  expenditure 
made  in  p»rt  for  the  benefit  of  other  claims  not  associated  therewith  as 
claims  held  in  common  within  the  meaning  of  the  law. 

Judged  in  the  light  of  these  conclusions,  can  it  be  held  that  the 
showing  made  iu  the  present  case  is  sutficientf  The  Department  is  of 
the  opinion  that  this  question  must  be  answered  in  the  negative. 
Although  the  Copper  Glance,  together  with  eight  other  claims  men- 
tioned, had,  as  originally  applied  for  aud  entered,  a  common  ownership, 
they  did  not  constitute  a  group  of  adjoining  or  contiguous  claims,  and 
were  not,  therefore,  within  the  purview  of  the  law  which  allows  labor 
to  be  performed  or  improvements  to  be  made  upon  one  of  several 
adjoining  or  contiguous  claims  held  in  common,  or  upon  ground  outside 
the  limits  of  such  claims,  for  the  benefit  of  the  entire  group.    From 
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this  it  necessarily  follows  tbat  neither  the  road  nor  the  smelting  furnace 
mentioned  in  the  supplemental  showing,  can  be  considered  as  an 
improvement  made  upon  or  for  the  benefit  of  all  the  nine  claims  as 
originally  applied  for  and  for  that  reason  as  an  improvement  for  the 

m 

benefit  of  the  Copper  Glance  as  one  of  the  nine^  in  satisfaction  of  the 
statutory  requirement  in  question. 

Nor  can  any  part  of  either  of  said  improvements  be  apportioned  to 
the  Copper  Glance  claim,  in  satisfaction  of  the  statute,  for  the  reason 
that  both  were  constructed  and  intended  for  the  benefit  of  all  the 
claims.  Each  and  every  part  of  said  road,  and  each  and  every  part  of 
said  smelting  furnace,  as  well  as  each  of  said  improvements  as  a  whole, 
was,  according  to  the  showing  made,  intended  for  the  common  benefit 
of  the  nine  claims.  The  law  makes  no  provision  for  the  apportionment 
of  an  improvement  made  for  the  common  benefit  of  several  non-contig- 
aous  mining  claims,  so  as  to  apply  difierent  parts  thereof  exclusively 
to  the  use  of  diflerent  individual  claims.  But  aside  from  this  consider- 
ation, in  the  very  nature  of  things,  such  an  improvement  as  the  smelt- 
ing furnace  here  in  question — a  thing  useful,  for  the  purposes  intended, 
only  as  a  unit — could  not  possibly  be  so  apportioned. 

Within  the  meaning  of  the  law,  in  so  far  as  the  question  of  the 
expenditure  of  five  hundred  dollars  in  labor  or  improvements  is  con- 
cerned, the  Copper  Glance  claim  must  be  considered  as  standing  by 
itself,  separate  and  distinct  from  the  other  claims  mentioned,  and  in 
view  thereof,  and  of  all  the  foregoing  it  is  clear  that  the  decision  of 
your  office  holding  the  entry  of  said  claim  for  cancellation  for  want  of 
sufficient  showing  in  the  matter  of  the  required  expenditure  in  labor  or 
improvements,  is  correct,  and  the  same  is  accordingly  affirmed. 


UATLROAll  GUAXT-SECTION  1,  ACT  OF  APRIL  21,  1876. 

Oregon  and  California  R.  R.  Co.  t\  Jones. 

The  act  of  April  21,  1876,  is  in  pari  matena  with  the  several  railroad  land  grants,  and 
section  1  thereof  has  the  eifeet,  as  to  all  lands  the  right  to  which  ha<l  not  there- 
tofore veste<l  in  the  grjintce  company  by  definite  location  of  the  line  of  road,  or 
other  ideiitilicatlon  of  the  hinds  ^rante;!,  of  protecting  actual  settlers  who, 
prior  to  tho  time  when  notice  of  the  withdrawal  of  the  lands  was  received  at  the 
local  land  ortice,  made  pre-emption  or  homestead  entries  thereof. 

The  confirmation  by  this  section  of  entries  so  made,  and  otiierwise  regular,  is  not 
conditional  or  dependent  upon  compliance  with  the  pre-emption  or  homestead 
laws,  or  the  presentation  of  proper  proofs  of  such  compliance,  but  validates 
them  as  against  the  withdrawal  and  any  rights  of  the  grantee  company  there- 
under. 

Where  an  entry  or  filing  is  thus  confirmed,  as  against  a  withdrawal  on  definite  loca- 
tion, the  land  covered  thereby  is  excepted  from  the  operation  of  the  grant. 

In  so  far  as  in  confiict  with  the  ruling  herein  announced,  the  departmental  decisions 
in  the  cases  of  the  Northern  Pacific  R.  R.  (Jo.,  20  L.  D.,  191;  Camplan  r.  North- 
ern Pacific  R.  R.  Co..  28  L.  D.,  118;  Northern  Pacific  R.  R.  Co.  v.  Sherwood^  28 
L.  D.,  126;  are  hereby-  overruled. 
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Secretary  Hitchcock  to  the  Commi^tsioner  of  the  Oeneral  Land  Office^ 
(W.  V.  D.)  February  26, 1900.  (L.  L.  B.) 

The  Oregon  and  California  Railroad  Company  has  appealed  from 
your  office  decision  of  April  5, 1897,  adhered  to  on  review  ^November 
4, 1897,  sustainiug  the  homestead  entry  of  Charles  E.Jones,  embracing 
one  hundred  and  thirty  acres  as  follows:  the  N.  J  NW,  J  SB.  i,  the 
8E.  i  NW.  i  SE.  4,  the  NE.  J  SW.  i  SE.  i,  the  E.  i  SE.  J,  and  the  NB. 
i  ]SB.  i  SW.  i,  Sec.  11,  T.  39  S.,  K.  3  W.,  Roseburg,  Oregon,  land  dis- 
trict. 

The  land  in  controversy  is  within  the  primary  limits  of  that  portion 
of  the  grant  made  by  the  act  of  July  25, 1866  (14  Stat.,  239),  of  whicb 
the  Oregon  and  California  Railroad  Company  became  the  beneficiary 
under  the  designation  of  the  legislature  of  the  State  of  Oregon.  The 
line  of  road  opposite  thereto  was  definitely  located  September  6, 1883, 
on  account  of  which  an  executive  order  of  withdrawal  was  made  by 
letter  of  October  27, 188;^,  received  at  the  local  office  November  7, 1883. 
October  4,  1883,  nearly  a  month  after  such  definite  location,  but  before 
notice  thereof  or  of  the  withdrawal  made  on  account  thereof  was 
received  at  the  local  office,  William  R.  Buck  filed  pre-emption  declara- 
tory statement  for  the  land  in  controversy,  alleging  settlement  thereon 
on  the  second  of  that  month. 

July  6,  1886,  Buck  transmuted  his  pre-emption  filing  into  a  home- 
stea<l  entry,  and  Augnst  24,  of  the  same  year,  relinquished  said  entry, 
whereupon  ("harles  E.  Jones  made  homestead  entry  of  the  land.  Jones 
afterward  submitted  proof  of  his  compliance  with  the  homestead  law, 
upon  which  final  certificate  issued  to  him  December  12,  1892.  Decem- 
ber 11,  1896,  your  office  finding  that — 

There  is  nothing  in  the  record,  or  in  the  entryman'H  proof,  showing  said  tracts  to 
have  been  covered  by  a  settlement  claim  at  the  date  when  the  grant  became  effect- 
ive (September  6,  1883)  by  the  definite  location  of  the  railroad,  or  that  the  said 
tracts  are  for  any  other  reason  excepted  from  the  grant — 

directed  the  local  officers  to  call  upon  Jones  to  show  cause,  within  sixty 
days  from  notice,  why  his  entry  should  not  be  canceled  for  conflict  with 
the  railroad  grant. 

Before  this  direction  was  executed  your  office,  on  April  5,  1897, 
revoked  the  same  and  sustained  the  entry  of  Jones  under  the  second 
section  of  the  act  of  April  21,  1876  (19  Stat.,  35).  It  is  this  action  of 
your  office  which  is  complained  of  in  the  appeal  of  the  railroad  company. 

Under  the  view  of  the  matter  taken  by  the  Department  it  will  not  be 
necessary  to  consider  the  second  section  of  the  act  of  April  21, 1876, 
The  first  vsection  of  that  act  is  as  follows: 

That  all  pre-emption  and  homestead  entries,  or  entries  in  compliance  with  any  law 
of  the  United  States,  of  the  pnblic  landR,  made  in  good  faith,  by  actnal  settlers, 
npou  tracts  of  land  of  not  more  than  one  hundred  and  sixty  acres  each,  within  the 
nmits  of  any  land-grant,  prior  to  the  time  when  notice  of  the  withdrawal  of  the 
lands  embraced  in  such  grant  was  received  at  the  local  land-ofifico  of  the  district  in 
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which  such  lands  are  situated,  or  after  their  restoration  to  market  by  order  of  th« 
General  Land  Office,  and  where  the  pre-emption  and  homestead  laws  have  heen 
complied  with,  and  proper  proofs  thereof  have  been  made  by  the  parties  holding 
such  tracts  or  parcels,  they  shall  be  confirmed,  and  patents  for  the  same  nhall  issne 
to  the  parties  entitled  thereto. 

The  act  was  passed  before  the  Hue  of  said  road  opposite  the  land  in 
controversy  was  definitely  located,  and  therefore  before  any  right  of 
the  railroad  company  thereto  attached  or  became  vested,  and  while  it 
was  competent  for  Congress  to  sell,  reserve  or  dispose  of  the  land  for 
other  purposes  than  those  originally  contemplated  by  the  granting  act. 
(Northern  Pacific  Railroad  Co.  v.  Sanders,  166  U.  8.,  620,  634;  Menorri 
V.  Dillon,  167  U.  8.,  703,  720;  Northern  Pacific  Railroad  Co.  v.  Amacker, 
175  U.  8.,  564;  William  E.  Inman  i\  Northern  Pacific  Railroad  Co.,  28 
L.  I).,  95.) 

This  act  is  in  pari  materia  with  the  several  railroad  laud  grants,  and 
section  one  thereof  clearly  has  the  effect,  as  to  all  lands  the  right  to 
which  had  not  theretofore  vested  in  the  grantee  company  by  definite 
location  of  the  line  of  road  or  other  identification  of  the  lands  granted, 
of  protecting  actual  settlers  who,  prior  to  the  time  when  notice  of  the 
withdrawal  of  the  lauds  was  received  at  the  local  land  office,  made 
pre-emption  or  homestead  entries  thereof.  Heretofore  it  had  been  held 
by  the  Department  (Xorthern  Pacific  Railroad  Co.,  20  L.  I).,  101;  Cam- 
plan  V.  Northern  Pacific  Railroad  Co.,  28  L.  D.,  118;  Northern  Pacific 
Railroad  Co.,  i\  Sherwood,  26  L.  1).,  126)  that  the  confirmation  of  sucli 
entries  by  this  section  is  made  dependent  upon  compliance  with  the 
pre-emption  or  homestead  laws,  as  the  case  may  be,  and  the  presen- 
tation of  proper  proofs  thereof  by  the  claimants;  that  is,  that  the 
confirmation  is  conditional  and  intended  solely  for  the  benefit  of  the 
settler  whose  entry  is  made  -prior  to  the  receipt  at  the  local  office 
of  the  notice  of  withdrawal,  but  in  the  later  case  of  Northern  Pacific 
Railroad  Co.  r.  Amacker,  nupra,  the  supreme  court  holds  that  the 
confirmation  of  such  entries,  where  they  are  otherwise  regular,  is  not 
conditional  or  dependent  upon  compliance  with  the  pre-emption  or 
homestead  laws  or  the  presentation  of  pro])er  proofs  of  such  compli- 
ance, but  validates  them  as  against  the  withdrawal  and  any  rights  of 
the  grantee  company  thereunder.  To  the  extent  of  this  conflict  said 
departmental  decisions  are  overruled. 

Buck's  pre-emption  filing,  made  after  the  definite  location  of  the 
line  of  road  but  before  notice  of  the  withdrawal  made  on  acoonnt 
thereof  was  received  at  the  local  oflSce,  was  therefore  a  valid  filing  or 
claim  and  excepted  the  land  covered  thereby  from  the  grant.  When 
Buck's  claim  was  finally  terminated  by  relinquishment  the  land  became 
subject  to  homestead  entry,  and  the  decision  of  your  office  sustaining 
the  entry  of  Jones,  made  at  that  time,  is  affirmed. 


J 
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LIEU   SELECrnOX-ACT   OF  JUNE   4,   1807. 

A.  J.  Habbell. 

The  requiremeut  of  posting  aiul  publication  of  notice,  under  the  circular  regulations 
of  December  18,  1899,  in  the  case  of  a  lieu  selection  under  the  act  of  June  i, 
1897, 18  not  applicable  to  a  selection  theretofore  regularly  accepted  and  approved. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  b.)  February  ;?^,  1900.  (E.  B.,  Jr.) 

December  4,  1897,  A.  J.  Harrell  made  application  to  select,  under 
the  act  of  June  4,  1897  (30  Stat.,  11,  3G),  wbat  will  be  when  surveyed 
the  NW4  of  the  SEJ  of  section  2,  the  NWJ  of  the  NEJ  and  NEJ  of 
the  NWJ  of  section  3  and  the  SEJ  of  the  NWJ  of  section  26,  T.  16 
S.,  B.  18  E.,  Boise  meridian,  Hailey,  Idaho,  land  district,  in  lieu  of  the 
SWi  of  the  SWi  of  section  35,  T.  20  S.,  R.  32  E.,  and  lots  2,  3  and  4 
of  section  2,  T.  21  S.,  R.  32  E.,  M.  D.  M.,  included  within  the  limits  of 
the  Sierra  forest  reservation. 

Title  to  the  lands  ottered  by  Qarrell  in  exchange  for  tlie  said  lieu 
lands  is  shown  to  have  passed  out  of  the  United  States  by  patent  dated 
April  4,  1891,  and  to  have  been  acquired  by  him  by  purchase  October 
27,  1897.  He  executed  a  deed  to  th6  United  States  for  these  lands 
November  23,  1897,  at  which  time  title  thereto  appeared  to  have  been 
still  in  him,  and  the  land  free  from  liability  for  taxes  and  from  other 
incumbrances,  in  pursuance  of  the  purpose  e:q)ressed  in  his  said  appli- 
cation '*to  relinquish  and  reconvey  said  lands  to  the  United  States  and 
in  lieu  thereof  to  select''  the  lands  in  the  Boise,  Idalio,  land  district, 
as  hereinbefore  described. 

July  13,  1899,  your  office  accepted  Harrell's  reliiuiuishment  and 
approved  his  lieu  selection;  but  by  decision  of  December  20, 1899,  your 
office  revoked  its  approval  of  the  selection  and  reiiuired  the  applicant, 
Barrel,  to  give  notice  of  the  selection  by  publication  and  posting  as 
provided  in  circular  instructions  approved  December  18,  1899  (29  L.  D., 
391,  393-1).  From  that  decision  Harrell  appeals,  assigning  error 
therein — 

First:  lu  giving  to  snid  circular  a  reti'0:ictive  ett'crt. 

Second:  lu  revoking  au  approval  under  previous  regulations,  merely  to  impose 
additional  obligations  under  later  ones,  and 

Third:  lu  setting  aside  the  contract  entered  into  July  13,  1899,  without  the  eon- 
sent  of  both  contracting  parties. 

So  far  as  appears  from  the  record  before  the  Department,  Harrell  had 
iuUy  complied  with  the  exchange  provisions  of  the  said  act,  and  with  all 
existing  regulations  thereunder,  at  the  time  of  the  approval  of  his  selec- 
tion, and  thenceforward  the  same  was  ready  for  patenting  as  soon  as  the 
public  survey  should  be  extended  over  the  lands  embraced  therein  and 
the  period  of  four  months  should  expire  after  the  receipt  of  the  approved 
township  plat  at  the  local  office.    Under  the  then  existing  regulations, 
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nothing  further  remained  to  be  done  by  Harrell  to  secure  the  issue  of 
patent.  It  is  not  suggested,  by  the  decision  of  your  office,  that  the 
land  is  not  of  the  character  subject  to  selection  under  said  act,  nor 
that  there  was  any  valid  adverse  claim  thereto  at  the  time  of  the 
selection.  While  these  matters  will  remain  open  to  inquiry  and  deter- 
mination by  the  land  department  in  a  proper  way,  as  in  other  cases 
arising  under  the  public  land  laws,  until  the  issuance  of  patent,  the 
prima  facie  determination  of  them  in  favor  of  the  lieu  land  claimant  by 
the  action  of  your  office  in  approving  the  lieu  selection  is  not  impugned 
or  questioned  by  the  mere  fact  that  new  regulations,  with  respect  to 
the  manner  of  ascertaining  and  establishing  these  facts,  were  adopted 
after  the  approval  of  said  selection,  and  the  revocation  of  said  approval 
ought  not  to  have  been  made  for  that  reason  alone. 

The  exchange  became  complete,  in  contemplation  of  law,  upon  the 
approval  of  the  selection,  and  it  ought  not  to  have  been  disturbed  in  a 
manner  different  from  that  in  which  a  final  entry  would  be  disturbed. 
The  government  was  fully  reinvested  with  title  to  the  lands  in  the 
Sierra  forest  reserve  relinciuished  by  Harrell,  and  he  acquired  a  vested 
right  in  the  lands  he  had  sheeted  outside  such  reserve.  He  only 
needed  a  patent  from  the  United  States  to  invest  him  with  the  ftill 
legal  title,  and  the  patent,  when  issued  to  him,  would  relate  back  to 
the  date  of  the  approval  of  the  selection.  The  transaction  having 
reached  such  a  stage,  the  Department  is  of  opinion  that  the  subsequent 
requirement  in  the  regulations  of  December  18,  1899,  HuprOj  as  to 
notice,  is  not  properly  applicable  to  the  selection  of  Harrell. 

This  conclusion  is  in  harmony  with  a  long  line  of  precedents  arising 
in  cases  wherein,  although  the  subject  matter  is  different  from  that  of 
the  case  at  bar,  the  principle  announced  is  essentially  the  same.  These 
precedents  are  well  collated  and  cited  in  the  case  of  Mary  E.  Leonard 
(9  L.  D.,  189);  and  see  also  Oliver  v.  Thomas  et  al.  (5  L.  D.,  167). 

The  decision  of  your  office  is,  therefore,  reversed.  You  will  reinstate 
HarrelPs  said  selection. 


KATLUOAI)  (iKANT— INDEMMTV  SE LECTION—SETT LEMKNT  CLAIM. 

Hastinos  and  Dakota  Ry.  Co.  t\  Sonnbnberg. 

A  settler  on  laud  inclii<1cd  within  an  existing  railroad  indemnity  selection  acquires 

no  additional  right,  as  against  such  selection,  hj  the  purchase  of  tlie  possessory 

claim  and  improvements  of  a  prior  settler. 
It  is  not  necessary  in  the  case  of  indemnity  selections  under  the  grant  of  July  4, 

18(3^,  and  the  designation  of  losses  In  support  thereof,  that  the  lands  should  he 

described  according  to  their  smallest  legal  sub-divisions. 

Secretary  Bitchcoclc   to  the  Commissioner  of  the   General  Land  Office, 
(W.  V.  D.)  February  38,  1900.  (E.  J.  H.) 

The  S.E.  I  of  Sec.  21,  T.  121  N.,  K.  41  W.,  Marshall  land  district, 
Minnesota,  is  within  the  indemnity  limits  common  to  the  gra;nts  to  the 
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8t  Pan],  MioDeapolis  and  Manitoba  and  the  Hastings  and  Dakota 
Eailway  Companies,  for  which  withdrawals  were  made  but  revoked  on 
May  22, 1891  (12  L.  D.,  541). 

The  respective  claims  of  said  companies,  within  snch  indemnity 
limits,  were  considered  by  the  Department  in  a  case  between  said  com- 
panies on  October  23, 1891  (13  L.  D.,  440),  and  the  attempted  selection 
of  each,  which  included  the  tract  in  controversy  in  this  case,  was 
rejected,  and  the  lands  were  held  to  be 

subject  to  entry  by  the  first  legal  applicant,  or  to  selection  by  the  company  first 
presenting  application  therefor  in  the  manner  prescribed  by  the  regulations 
governing  such  selections. 

On  October  29, 1891,  pursuant  to  that  decision,  the  Hastings  and 
Dakota  company  filed  a  list  of  selections  which  included  the  above- 
described  tract,  designating  a  basis  therefor. 

On  August,  31,  1894,  Joha  Sonneiiberg  applied  to  make  homestead 
entry  for  the  same  tract,  alleging  in  his  corroborated  affidavit,  filed 
therewith,  that  the  tract  was  settled  upon  twelve  or  fifteen  years  before 
by  Louis  Bach,  aiul  was  continuously  cultivated  and  improved  by  him 
until  about  five  years  before;  that  Bach  had  then  sold  the  improvements 
to  oneOtos,  who  built  a  shanty  and  continued  to  cultivate  and  improve 
the  land  until  the  spring  of  1892,  wheu  aifiant,  Sonneiiberg,  ^'purchased 
the  improvements  and  claim  to  the  land  from  Otos;"  that  he  had  con- 
tinuously resided  upon,  cultivated,  and  improved  the  land  ever  since, 
and  had  a  honse,  barn,  granary,  well,  and  about  one  hundred  acres 
under  cultivation  upon  the  premises,  all  of  the  value  of  $1,100.  He 
also  stated  that  he  had  declared  his  intention  to  become  a  citizen  of 
the  United  States,  and  was  qualified  to  make  entry. 

The  company  filed  a  protest  against  the  allowance  of  his  application, 
claiming  superior  rights  under  its  indemnity  selection,  and  asked  a 
hearing  thereon,  but  did  not  traverse  the  allegations  of  Sonnenberg's 
affidavit. 

No  hearing  seems  to  have  been  had  in  the  case,  but  the  papers  were 
forwarded  to  your  office  without  action  thereon  by  the  local  officers,  so 
far  as  the  record  discloses,  and  on  October  18, 1898,  your  office  decision 
held  that  Otos  was  a  settler  on  the  laud  when  the  company  made  its 
selection,  and,  if  qualified,  might  have  made  entry  notwithstanding 
such  selection,  but  that  under  departmental  decision  in  the  case  of 
Dunnigan  v,  Northern  Pacific  K.  R.  Co.  (27  L.  D.,  467),  the  privilege 
thus  accorded  the  settler  ^^  is  personal  to  him  and  not  transferable," 
and  in  view  of  the  fact  that  the  company's  selection  antedated  the 
settlement  and  application  of  Sonnenberg,  his  application  to  make 
entry  was  rejected. 

From  this  decision  Sonnenberg  appealed,  and  his  counsel,  in  his 
assignment  of  errors,  claims,  in  substance,  that  it  was  error  not  to 
have  held  that  the  tract  was  subject  to  entry  as  a  homestead  by 
Sonnenberg  at  the  date  of  presentation  of  his  application. 
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It  was  stated  iu  the  corroborated  affidavit  of  Sonnenberg,  in  effect, 
that  about  the  year  1889,  one  Otos  purchased  the  improvements  on  the 
laud  of  one  Bach,  and  that  Otos  <^  continued  to  cultivate  and  improve 
the  land  (built  a  shanty  aud  done  some  breaking)  until  in  the  spring  of 
1892,"  when  he  sold  out  to  Sonnenberg.  It  is  not  alleged  nor  shown  in 
the  case  that  Otos  was  an  actual  resident  on  the  land,  or  that  he  was 
qualified  to  make  entry  when  the  company  made  its  selection  on 
October  29,  1891.  It  does  not  necessarily  follow  that  Otos  resided 
upon  the  land  because  he  built  a  "  shanty." 

In  the  case  of  Hastings  and  Dakota  Eailway  Company  v.  Grinden 
(27  L.  D.,  137),  it  was  held  that 

a  possessory  claim  to  land,  and  cnltivation  thereof,  unaccompanied  by  actual  resi- 
dence thereon,  will  not  defeat  the  right  of  the  company  to  make  indemnity  selection 
thereof. 

Moreover,  if  Otos  was  an  actual  settler  and  qualified  entryman, 
under  the  decision  in  the  Dunnigan  case,  cited  by  your  ofidce  decision, 

a  purchaser  of  the  x>ossessory  claim  and  improvements  of  such  settler,  does  not, 
by  such  purchase,  strengthen  the  position  resulting  from  his  own  settlement  on  the 
land,  or  other  initiation  of  claim  thereto,  after  such  selection  i»  noted  of  record. 

That  case  has  repeatedly  been  cited  aud  followed  by  the  Department. 

Counsel  for  Sonnenberg  further  claims  that  it  was  error  not  to  have 
held  thjit  the  selection  of  this  tract 

was  void  and  without  efiect  for  the  reason  that  no  speoific  designation  of  loss  was 
made  as  the  basis  for  the  indemnity  claimed. 

The  company's  selection  list,  so  far  as  it  relates  to  this  tract  (S,  E.  ^ 
of  Sec.  21,  T.  121  K,  K.  41  W.),  is  as  follows: 

"All  except  E.  i  of  N.  E.  i  Sec.  21,  T.  121,  R.  41,  iu  lieu  of  W.  ^  of  N. 
E.  J,  J^.  W.  i  aud  S.  J  Sec.  29,  T.  115,  R.  30." 

Counsel  for  Sonnenberg  urges  that  this  is  in  no  sense  a  description 
of  the  land  selected,  nor  such  an  arrangement  of  selections  and  bases 
opposite  each  other,  "  tract  for  tract,"  as  to  comply  with  departmental 
requirements,  and  cites  several  cases  claimed  to  be  in  favor  of  this 
contention.  An  examination  of  said  cases,  however,  does  not  seem  to 
substantiate  this  claim.  In  the  case  of  St.  Paul,  Minneapolis  and 
Manitoba  Ry.  Go.  and  St.  Paul  and  Korthern  Pacific  R.  R.  Co.  (13  L- 
D.,  349),  one  of  the  cases  cited  by  counsel,  it  was  held  that — 

the  selection  must  be  made  tra^t  for  tract  of  the  lost  lands,  not  exceeding,  however, 

in  any  case,  an  entire  section If  the  loss  is  of  an  entire  section,  because, 

perhaps,  of  the  swamp  land  grant,  it  will  be  lawful  to  select  as  indemnity  therefor 
an  entire  section,  or  parts  of  a  section,  or  sections,  in  one  group;  not  exceeding  in. 
quantity  the  land  lost. 

In  the  case  of  Florida  Central  and  Peninsular  R.  R.  Co.  (15  L.  D., 
529),  also  cited,  the  foregoing  decision  is  quoted  from  approvingly  upon 
this  point. 

Also,  in  the  case  of  La  Bar  v.  Northern  Pacific  R.  R.  Co.  (17  L,  D., 
406),  there  is  no  further  requirement  than  that  a  proper  basis  shall  be 
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shown  for  each  and  all  lands  claimed  as  indemnity,  <<the  same  to  be 
arranged  tract  for  tract,  in  accordance  with  departmental  reqairements.'^ 

The  act  of  July  4,  1806,  making  the  grant  to  the  Hastings  and 
Dakota  Railway  Company  provides  that  where,  at  the  time  of  definite 
location,  the  United  States  have  disposed  of  ^^any  section  or  [)art 
thereof,''  it  shall  be  lawful  to  select,  in  lieu  thereof,  ^<so  much  land  in 
alternate  sections  or  parts  of  sections,"  as  shall  be  equal  to  the  lands 
disposed  of. 

Under  the  terms  of  this  grant,  and  the  foregoing  decisions  of  the 
Department,  there  does  not  seem  to  be  any  requirement  that,  in  the 
selections  and  designations  of  losses,  the  lands  shall  be  described 
according  to  their  smallest  legal  subdivisions. 

Section  21,  T.  121,  K.  41,  is  a  lull  section,  containing  640  acres,  and 
the  description  in  the  selection  list  of  ''  all  except  E.  J  N.  B.  J  S.  21," 
etc.,  is  equivalent  to  saying  the  W.  ^  N.  E.  J,  N.  W.  J  and  S.  ^  of 
said  section,  and  seems  to  be  sufficiently  definite.  The  losses  desig. 
nated,  for  which  this  selection  was  made,  are  the  corresponding  portions 
of  Sec.  29,  T.  115,  R.  30. 

In  the  case  of  William  Hickey  (26  L.  D.,  621),  it  was  held  that 

indemnity  selections  are  made  under  the  direotion  of  the  Secretary  of  the  Interior, 
and  the  enforcement  of  any  requirement  in  the  matter  of  specification  of  a  loss  is 
only  for  his  information,  and  as  a  bar  to  the  enlargement  of  the  grant,  and  may  be 
waived  whenever  he  deems  such  course  advisable. 

In  the  case  of  Hastings  and  Dakota  Railway  Company  v.  Grinden 
(on  review,  27  L.  I).,  427),  the  specification  of  losses  filed  by  the  com- 
pany was  "  all  of  8.  35,  T.  114,  R.  28."  It  was  shown  by  Grinden  that 
there  had  been  five  separate  and  distinct  entries  of  lands  in  said  sec- 
tion, which  constituted  the  loss  to  the  company,  and  he  claimed  that  it 
was  incumbent  upon  the  company  to  separately  specify  each  particular 
loss. 

It  was  held,  however,  in  the  decision  of  the  case,  that 

if  they  were  all  lost  and  otherwise  a  proper  hnsis,  there  is  really  no  good  ground 
to  be  urged  against  the  incluHion  of  them  all,  being  in  one  section,  in  a  single  loss. 

Under  the  foregoing  decisions,  it  would  seem  that  the  company's 
selection  and  designation  of  loss,  as  to  the  lands  in  controversy  in  this 
case,  are  within  departmental  requirements,  and  therefore  valid,  and 
Sonnenberg  not  having  made  settlement  upon  the  land  claimed  by  him 
until  some  time  subsequent  to  said  selection  by  the  company,  his  claim 
is  subordinate  thereto. 

The  decision  of  your  office,  rejecting  Sonnenberg's  homestead  appli- 
cation, is  therefore  affirmed. 
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MINIXG  CLAIM-XOTICK  OF  .VPPLICATIOX  FOR  PATENT. 

Suburban  Gold  Mining  and  Land  Co.  et  al.  v.  Gibbebd. 

Au  error  oocnrring  in  the  published  notice  of  application  for  mineral  patent  will 
not  be  held  sufficient  to  require  new  notice,  where  it  is  of  a  character  not  to 
mislead,  and  the  different  forms  of  notice,  as  published  and  posted,  when  taken 
together  show  with  accuracy  the  location  and  boundaries  of  the  land  iucladed 
within  the  applicatiou. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land    Office, 
(W.  V.  D.)  February  28, 1900.  (0.  J.  W.) 

November  21,  1895,  Anna  Gibberd  filed  application  for  patent  (No. 
1312),  for  the  Little  Valley  lode  mining  claim,  survey  No.  9845,  Cripple 
Creek  mining  district,  Pueblo,  Colorado,  notice  of  which  application 
was  duly  published  for  sixty  days,  the  first  publication  being  Novem- 
ber 23,  1895.  During  the  period  of  application  three  adverse  claims 
were  filed,  and  suits  were  duly  instituted  thereon.  December  22, 1897, 
proof  of  the  final  disposition  of  all  three  of  said  suits,  largely  in  favor 
of  the  applicant  for  patent,  was  filed.  In  the  meantime,  however,  the 
following  protests  against  said  application  for  patent  had  been  filed,  viz: 

April  23,  1896,  by  the  Suburban  Gold  Mining  and  Land  Company, 
alleging  that  the  location  of  the  Little  Valley  was  illegally  made, 
because  within  the  limits  of  the  Illinois  placer  claim;  that  the  stat- 
utory expenditure  of  five  hundred  dollars  had  not  been  made  on  said 
lode  claim,  and  that  no  mineral  bearing  rock  in  place  had  been  discov- 
ered thereon : 

June  3, 1896,  by  Sarah  M.  Cozad  et  aL,  as  owners  of  the  Ollie  lode 
claim,  in  conflict  with  said  Little  Valley,  alleging  that  the  published 
notice  gave  the  survey  number  as  9854,  instead  of  9845,  and  that  the 
connection  with  a  corner  of  the  public  survey  as  given  was  erroneous, 
in  that  it  gave  a  tie  to  the  north  quarter  corner  of  Sec.  24,  T.  15  S.,  R. 
70  W.,  whereas  the  correct  connection  is  with  the  west  quarter  corner 
of  said  section  24,  and  that  protestants  were  misled  by  the  error,  and 
failed  to  protect  their  rights  by  filing  an  adverse  claim: 

October  31,  1896,  by  C.  H.  Dixon,  as  owner  of  the  Salisbury  lode 
claim,  in  conflict  with  the  Little  Valley,  alleging  failure  upon  the  part 
of  the  Little  Valley  claimant  to  make  the  required  expenditure  of  five 
hundred  dollars  in  labor  or  improvements  on  the  claim,  and  failure  to 
discover  mineral  bearing  rock  in  place  on  said  claim:  and  December  7, 
1896,  by  George  Andrews,  as  owner  of  the  Mascott  lode  claim,  in  con- 
flict with  the  Little  Valley,  with  allegations  in  substance  similar  to 
those  last  above  stated. 

August  13,  1898,  the  local  officers  considered  the  protests  and 
expressed  the  opinion  that  they  did  not  present  proper  grounds  upon 
which  to  order  a  hearing,  but  that  the  error  in  the  published  notice  of 
the  application  for  patent  was  sufficient  to  invalidate  the  notice,  and 
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they  thereapon  dismissed  the  protests  and  required  the  applicant  to 
republish  notice.  All  x)arties  were  duly  advised  of  said  action.  Two 
appeals  therefrom  were  filed,  one  by  the  applicant  for  patent  alleging 
that  it  was  error  to  require  the  republication  of  notice  of  the  applica- 
tion, and  one  by  the  Suburban  Gold  Mining  and  Land  Company  alleg- 
ing that  it  was  error  to  hold  that  the  allegations  contained  in  the 
protest  filed  by  said  company  were  not  sufficient  to  require  a  hearing. 
The  other  protestants  did  not  appeal. 

December  3,  189S,  your  office  considered  the  matters  presented  by 
each  of  said  appeals,  and  affirmed  the  action  of  the  local  officers. 

The  case  is  before  the  department  on  the  further  ap[>eal  of  the  appli- 
cant for  patent,  alleging  error  in  your  office  decision  in  so  far  as  it 
requires  her  to  republish  notice  of  her  apiilication.  The  Suburban 
Gold  Mining  and  Land  Company  did  not  appeal  from  said  decision. 

The  only  matter  presented  for  departmental  consideration  at  this 
time,  therefore,  is  as  to  the  sufficiency  of  the  publication  of  the  notice 
of  the  application  for  patent.    Said  notice  as  published  is  as  follows : 

Mining  ArrLiCATiON  No.  1312, 
U.  S.  Land  Office,  Pueblo,  Colokado, 

November  ,J1,  1895, 
Notice  is  hereby  given  that  Anna  Gibberd,  whose  post-otliee  address  is  Colorado 
Springs,  Colorado,  has  this  day  filed  her  application  for  a  patent  for  1426.4  linear 
feet  of  the  Little  Valley  Mine  or  vein,  bearing  gold  and  silver,  with  surface  ground 
276.1  feet  in  width,  sitaate,  lying  and  being  in  Cripple  Creek  Mining  District, 
Connty  of  El  Paso,  State  of  Colorado,  and  known  and  designat^ed  by  the  field  notes 
and  official  plat,  on  tile  in  this  office  as  lot  No.  9815,  in  township  15  S.,  range  70  W., 
of  sixth  principal  meridian. 
The  exterior  boundaries  of  said  lot  No.  9845  being  as  follows,  to  wit : 
Variation,  none  available. 

Begiuniug  at  corner  No.  1,  whence  tlie  N.  i  cor.  Sec.  24.  Tp.  15  S.,  R.  70  W.,  of  the 
6th  P.  M.,  blears  S.  7^  15'  W.  537.63  ft.;  thence  N.  15^  9'  W.,  216.10  ft.  cor.  No.  2; 
thence  N.  77-  54'  20 '  E.  1426.4  ft.  to  cor.  No.  8;  thence  S.  15^^  09'  E.  276.1  ft.  to  cor. 
No.  4 ;  tUence  S.  77^^  54'  20"  W.  1426.4  to  cor.  No.  1,  the  pbice  of  beginning. 
Containing  9.02H  acres. 

Located  in  the  NW.i  of  Sec.  24,  T.  15  8.,  R.  70  VV.,  of  the  6th  P.  M.,  and  is  of 
record  in  the  office  of  the  recorder  of  El  Paso  County,  Colorado  Springs,  Colorado. 

Raymond  Millkr, 

Beyister, 
First  pub.  Nov.  23,  last  Jan.  25,  1896. 

As  uo  adjoining  claims  are  mentioned  in  the  published  notice,  the 
locus  of  the  claim  applied  for  is  fl.Yed  by  the  connection  with  the  public 
survey  corner,  and  the  statement  in  the  notice  that  the  claim  is  located 
in  the  NW.  J  of  Sec.  24,  T.  15  8.,  R.  70  W.,  of  the  sixth  principal 
meridian.  The  notice  gives  the  public  survey  corner  to  which  the  claim 
is  tied  as  the  north  quarter  comer  of  Sec.  24,  and  gives  the  course  and 
distance  from  corner  No.  1  of  the  claim  to  the  public  survey  corner,  to 
which  the  claim  is  tied,  the  distance  from  corner  No.  1  of  the  claim  to 
the  connecting  corner  being  537.63  feet,  bearing  S.  7^  15'  W.  Accord- 
ing to  this  description,  it  is  apparent  that  the  claim  would  be  on  section 
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13,  and  Dot  on  section  24,  as  stated  in  another  part  of  the  notice.  Thos, 
the  notice  on  its  face  shows  error,  which  would  be  sufficient  to  pat  any 
one  interested  in  a  mining  claim  in  section  13  or  24  apou  inquiry  as  to 
what  the  error  was.  It  is  not  of  a  nature  to  mislead,  but,  on  the  con- 
trary, to  stimulate  further  inquiry.  The  notice  and  diagram  posted  on 
the  claim,  the  notice  posted  in  the  land  office,  and  the  field  notes  and 
map  of  the  survey  filed  in  the  land  office,  all  show  that  the  claim  is 
connected  with  the  public  survey  at  the  west  quarter  corner  of  section 
24,  and  not  at  the  north  quarter  corner,  as  stated  in  the  published 
notice.  An  examination  of  the  record,  therefore,  would  have  enabled 
the  inquirer  to  have  readily  identified  and  made  certain  the  ground 
applied  for,  and  there  was  enough  in  the  published  notice  to  put  any 
interested  person  of  ordinary  prudence  and  intelligence  upon  further 
inquiry.  As  matter  of  fact,  three  adverse  claimants  did  take  notice, 
and  filed  their  adverse  claims,  upon  which  timely  suits  appear  to  have 
been  instituted  and  have  been  determined  in  the  courts. 

The  contention  of  the  applicant  is,  in  substance,  that  the  three  forms 
of  notice  required  by  section  2325  of  the  Revised  Statutes  (none  of 
which  may  be  omitted)  constitute  the  notice  required  by  law,  and,  if 
together  they  show  the  location  and  boundaries  of  the  claim,  such 
notice  is  good.  The  contention  would  appear  to  be  sound,  provided 
that  each  form  of  notice — the  noticed  posted  on  the  land,  the  notice 
posted  in  the  land  office  and  the  published  notice — is  free  from  such 
error  as  is  calculated  to  mislead  a  person  of  ordinary  prudence  and 
intelligence. 

The  published  notice  under  consideration  suggests  error  upon  its 
face,  and  also  suggests  the  necessity  for  further  inquiry  in  order  to 
determine  in  what  particular  it  is  erroneous,  and,  as  the  other  forms  of 
notice  clearly  show  the  mistake  in  the  published  notice,  while  together 
they  show  with  accnracjy  the  location  and  boundaries  of  the  land 
applied  for,  it  is  believed  that  the  case  is  within  the  reason  of  the  rule 
announced  in  the  case  of  Ilallett  v.  Hamburg  lodes  (27  L.  I).,  104),  and 
that  it  was  error  to  require  a  republicaticm  of  the  notice.  It  is  so  held, 
and  your  office  decision  in  this  respect  is  reversed. 

Your  office  forwarded  June  8, 1801),  as  additional  to  the  record,  protest 
by  John  Phillip  Schuch,  Jr.,  et  aL,  against  the  application  of  Anna 
Gibberd,  filed  in  the  local  office  May  11,  1899,  after  your  office  decision 
was  rendered.  The  same  is  returned  for  appropriate  action  by  your 
office  at  the  proper  time. 


De  Long  v.  FnosT. 

Motion  for  review  of  departmental  decision  of  September  26,  1899^ 
29  L.  D.,  201,  denied  by  Secretary  Hitchcock,  March  1,  1900. 
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HOMESTEAD  CONTEST-CULTIVATIOX. 

KOETON   l\  ACKLEY. 

Cultivatiou  of  the  land  embraced  withiu  a  homestead  entry  is  an  essential  requisite 
tu  due  compliance  with  the  homestead  law;  and  a  charge  of  failure  to  cultivate 
furnishes  a  proper  basis  for  a  henrin^ir. 

iSea'etary  Hitchcock  to  the  Comviissioner  of  the  Oenm'al  Land  Office, 
(W.  V.  I).)  March  7,  1900.  (J.  K.'w.j 

Edward  O.  Norton  bas  appeale<l  to  the  department  from  your  office 
decision  of  September  18,  1890,  approving  tbe  action  of  the  local  office 
rejecting  his  application  to  contest  Daniel  Ackley's  homestead  entry, 
made  June  20,  1893,  lor  the  N.  J  of  the  NE.  J  and  the  SW.  J  of  the 
NE.  i  of  Sec.  17,  and  the  SE.  J  of  the  SE.  i  of  Sec.  8,  T.  67  N.,  E.  20  W., 
4th  V.  M.,  Dulatb,  Minnesota. 

Said  Norton,  February  20,  1808,  tiled  contest  against  said  entry 
charging  abandonment  for  more  than  six  ntonths,  which  was  dismissed, 
May  16,  1808,  the  day  for  hearing,  for  want  of  prosecution.  After  due 
notice,  no  application  was  made  for  reinstatement. 

October  17,  1898,  Norton  filed  new  contest  notice,  alleging: — 

He  is  well  acquainted  with  the  tract  of  laud  embraced  in  the  homestead  entry  of 
Daniel  Ackley  ....  knows  present  couditiou  of  said  land;  there  is  on  said  land 
a  log  house,  dilapidated  and  uninhabitable,  in  which  there  wore  no  household  effects 
of  any  dcscriptiou,  niirl  which  from  all  appearances  had  never  been  occupied;  there 
is  no  clearing  on  said  land,  which  has  never  been  cultivated;  there  are  no  improve- 
ments whatever  thereon,  except  the  abandoned  house;  aninnt  examined  said  land 
on  or  about  September  20th,  1898,  said  Ackley  was  not  at  that  time  residing  there, 
and  the  indications  as  above  set  forth  nre  that  he  never  resided  there.  Affiant  is 
informed  and  believes  said  Ackley  has  not  since  his  said  entry  served  in  the  military 
or  naval  service  of  the  United  States.  Wherefore  affiant  alleges  said  Ackley  has  not 
resided  on,  cultivated  or  improved  said  land  as  required  by  law. 

The  corroborating  affidavit  alleges: 

they  are  acquainted  with  the  tract  described  ....  and  know  from  peisonal 
observation  tiiat  the  statements  therein  are  true,  and  they  arc  informed  and  believe 
said  Daniel  Ackley  has  not  since  his  said  entr^  been  engaged  in  the  military  or 
naval  ser\'ice,  etc. 

November  17,  1898,  the  local  office  rejected  the  second  contest  appli- 
cation because  a  cause  of  action  was  not  stated,  and  because  his  first 
contest  had  been  dismissed  for  want  of  prosecution  he  should  not  be 
permitted  to  renew  iiis  charge,  citing  Delancy  v.  Bowers,  1  L.  D.,  163. 

December  4,  1808,  Norton  filed,  as  amendment,  a  corroborated 
affidavit  that,  September  10, 1808,  no  part  of  the  land  had  ever  been 
cultivated  or  cleared. 

Your  office  decision  held  that  as  there  was  nothing  to  show  that 
Norton's  second  contest  was  not  in  good  faith,  it  was  not  within  the 
rule  of  Delaney  v.  Bowers,  mpra.  and  should  not  for  that  reason  be 
rejected,  but  that  the  affidavit  was  insufficient,  in  that  it  states — 

Upon  examination  of  the  tract  he  found,  as  set  forth,  the  same  in  a  certain  con- 
dition from  which  he  would  conclude  defendant  never  resided  upon  his  homestead, 
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it  not  being  alleged  as  a  fact  that  such  was  the  case  ....  as  such  charges  are 
not  affirmatively  alleged,  a.s  would  warrant  cancellation  of  the  entry.  Your  local 
office  action  ....  is  concurred  in. 

An  affidavit  for  contest  should  aver  some  fact  which  if  true  warrants 
cancellation  of  the  entry,  and  upon  which  issue  may  be  taken,  and  to 
proof  or  disproof  of  which  evidence  may  be  directed.  In  Parker  r. 
Lynch,  20  L.  D.,  13,  it  was  held: 

As  Parker's  affidavit  was  on  inforiuation  and  belief,  and  North's  corroborating 
affidavit  was  of  the  most  general  character,  not  even  a  single  fact  being  stated 
within  his  knowledge  which  would  support  any  of  the  charges,  there  was  at  thi< 
stage  of  the  procee<lings  no  sufficient  reason  for  allowing  so  irregular  a  contest. 

Respecting  contest  affidavits,  after  lapse  of  time  entitling  the  entry- 
man  to  make  final  proof,  it  was  held,  in  Davis  v.  Fairbanks,  9  L.  D.,  Ti^o : 

After  the  expiration  of  five  years  from  entry  ....  it  should  unequiTocally 
appear  from  the  charge  that,  if  the  same  was  true,  the  claimant  ha<l  not  earned  hi.H 
claim  ])y  a  compliance  with  the  law  within  the  term  of  five  years  from  entry  or 
before  the  initiation  of  the  contest. 

The  affidavit  may  properly  be  held  to  state  mere  conclusions  as  t4> 
residence.  The  observations  from  which  affiant  makes  his  conclasion, 
^<  wherefore  affiant  alleges  said  Ackley  has  not  resided  on  ...  .  said 
land  as  required  by  law,"  do  not  unequivocally  and  necessarily  lead  to 
the  conclusion  based  upon  them.  The  fact  allegations  of  affiant's 
observations  made  September  20,  1898,  are  that — 

the  log  house  was  dilapidated  and  uu inhabitable,  in  which  there  are  no  household 
effects  of  any  description  and  which  from  all  appearances  had  never  been  occnpied. 

The  five  year  period  of  residence  expired  June  20, 1898.  That  there 
was  nothing  in  September  indicating  habitation,  no  household  effects, 
and  a  dilapidated  and  uninhabitable  condition  of  the  house,  does  not 
presumptively  show  such  conditions  existed  prior  to  and  up  to  June, 
1898,  three  months  earlier.  For  all  that  appears  in  the  affidavit  the 
conditions  as  to  residence  and  condition  of  the  house  may  have  come 
into  existence  after  June  20,  1898,  and  the  conclusion  is  not  warranted 
by  the  facts  stated. 

The  affidavit,  however,  also  says: 

There  is  no  clearing  on  said  land,  which  has  never  been  cultivated;  there  are  no 
improvements  whatever  thereon,  except  tiic  abandoned  house  ....  Wherefon» 
affiant  alleges  8ai<l  Ackley  has  not  ....  cultivated  or  improved  said  land  as 
re<iuired  by  law. 

The  land  is  in  a  wooded  region.  Neither  signs  of  clearing  for 
cultivation,  nor  signs  of  cultivation,  could  be  obliterated  in  three 
months  intervening  between  June  20,  and  September  20.  If  there  were 
on  September  20tli  no  observable  signs  of  improvement,  clearing  or 
cultivation,  it  would  follow  unequivocally  and  necessarily  that  the  land 
had  not  been  improved,  cleared  or  cultivated.  The  conclusion  of  fact 
and  specific  charge  is  justified  and  sui:)ported  by  the  facts  stated.  It 
is  iii  fact  the  only  one  that  could  be  based  on  the  facts  observed. 

Your  office  decision,  however,  holds: 

There  is  no  specific  rule  ns  to  the  amount  of  cultivation  and  improvements  actually 
required  of  a  homesteader  and,  in  absence  of  an  allegation  of  such  default  in  the 
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uiatter  of  residence  :vs  would  warrant  a  cancellation  of  the  entry,  the  ordering  of  a 
hearing  on  the  general  charge  of  failure  to  cultivate  and  improve  the  land  would 
not  be  warranted. 

In  this  your  decisiou  errs.  Residence  alone  will  not  bi*  held  siiHicient 
compliance  with  the  law  and  is  not  considered  by  decisions  of  the 
department  to  be  so.  Settlement  arid  cultivation  are  both  required  by 
section  2290  of  the  Revised  Statutes,  and  cultivation  is  required  by 
section  2291  of  the  Revised  Statutes,  as  construed  by  decisions.  Charles 
C.  Warers,  3  L.  D.,  140;  John  T.  Wooten,  5  L.  D.,389;  Adelphi  Allen, 
6  L.  D.,  4 JO;  Reas  i\  Ludlow,  22  L.  I).,  205. 

You  will  therefore  direct  a  hearing  upon  the  charge  of  failure  to 
cultivate. 

You  office  decision  is  accordingly  modified. 


HOMESTEAD  EXTRY-RESEUVATIOX. 

Jack  B.  Baker. 

An  order  of  the  Secretary  of  the  Interior  directiug  the  reservation  of  a  tract  of 
public  land  for  school  purposes,  while  subsisting,  eftectutilly  precludes  the 
allowance  of  a  homestead  entry  of  the  laud  so  reserved. 

Secretary  Hitchcock  to  the  CommiHsioner  of  the  General  Land  Office, 
(W.  V.  D.)  March  1,  1000,  *  (C.  W.  P.) 

By  your  letter  of  July  19,  1890,  you  transmit  the  appeal  of  Jack  B. 
Baker  from  your  office  decision  of  April  29, 1899.  Said  decisiou  rejects 
the  application  of  Baker,  dated  December  12,  1898,  to  make  second 
homestead  entry,  covering  the  N.  ^  of  the  SB.  ^  of  Sec.  3,  T.  6  N.,  R.  1 
E.,  Oklahoma  land  district,  Oklahoma  Territory. 

It  appears  that  on  February  28, 1898,  Baker  made  homestead  entry, 
No.  13,144,  of  the  NW.  \  of  the  NW.  i  of  Sec.  9,  T.  5.N.,  R.  3  E., 
Oklahoma  district,  which  was  canceled  upon  relinquishment,  October 
18,  1898. 

Baker's  corroborated  affidavit,  filed  in  support  of  his  application, 
shows  that  he  established  residence  on  the  land  covered  by  entry  No. 
13,144,  on  March  3,  1898,  built  a  house,  planted  an  orchard,  cleared 
two  acres,  and  planted  five  acres  to  cotton ;  that  his  croi)  was  destroyed 
by  the  overflow  of  **Pond  creek,"  which  surrounds  the  land  on  three 
sides;  that  this  overflow  occurred  in  May,  1898,  and  that  nearly  all 
of  the  land  entered  by  him  was  submerged  and  remained  under  water 
for  several  days — a  part  of  it  had  standing  water  on  it  until  some  time 
in  the  month  of  August  following;  that  he  ami  his  entire  family  were 
made  ill  with  malarial  fever,  and  were  obliged  to  remove  to  higher 
land;  that  before  making  his  entry  he  examined  the  tract  and  saw  no 
indication  that  it  had  ever  been  under  water;  but  that  he  has  since 
learnt  that  the  land  is  subject  to  annual  overflows;  that  he  bought  out 
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the  interest  of  a  prior  claimant  for  $300,  and,  on  discovering  that  he 
couhl  not  live  on  the  land,  he  execute<l  a  relinquishment  of  his  right  for 

a  team  of  mules,  a  wagou  aud  $30  iu  money,  which  did  not  compcnBate  him  for  the 
improvcmcDts  and  labor  he  had  spent  on  said  laud. 

It  appears  from  the  record  that  the  Gommissioner  of  Indian  Aflairs 
having  recommended  that  the  tracts  of  land  described  as  the  SVY.  \ 
and  the  N.  4  of  the  SE.  i  of  Sec.  3,  T.  6  N.,  K.  1  E.,  Oklahoma, 
embraced  in  the  Indian  trust  patents  to  Theodore  and  Julia  Ebodd, 
and  relinquished  by  the  guardians  of  said  Theodore  and  Julia  Rliodd 
to  the  United  States,  be  set  aside  and  reserved  for  school  purposes,  tbe 
Secretary  of  the  Interior,  by  letter,  dated  September  22, 1893,  directed 
your  office  to  set  aside  and  reserve  for  school  purposes  the  tracts 
allotted  to  the  said  Theodore  and  Julia  Rhodd  and  relinquished  by 
tbeir  guardians,  and  that  by  letter  of  September  26,  1893,  the  local 
officers  at  Oklahoma  were  accordingly  instructed  by  your  office  to 
withhold  said  tracts  from  settlement  or  entry  of  any  description  until 
they  were  further  advised  by  your  office. 

It  is  contended  that  the  Secretary  of  the  Interior  had  no  i>ower  or 
authority  under  any  act  or  acts  of  Congress  to  hold  said  land  in  reser- 
vation, and  that  your  office  therefore  erred  in  not  declaring  said  Innd 
vacant  public  land. 

Although  there  is  no  specific  statutory  authority  to  the  President  to 
reserve  public  lands, 

from  an  early  period  in  the  liistory  of  the  government  it  has  been  the  practice  of 
the  President  to  order,  from  time  to  tinu^  as  the  exigencies  of  the  public  service 
required,  parcels  of  ground  belonging  to  the  United  States  to  be  reserved  from  B«ile. 
aud  set  apart  for  public  uses. 

It  is  true  that  said  tracts  have  not  been  formally  set  aside  and 
reserved  by  the  President  for  the  purposes  stated,  in  accordance  with 

0 

the  opinion  of  the  Assistant  Attorney  General  in  the  case  of  Territory 
of  Alaska,  13  L.  I).,  420.  But  in  Wilcox  t?.  Jackson,  13  Peters,  408, 
the  supreme  court,  in  constructing  an  act  of  Congress  pnjviding  tliat 
all  lands  are  excepted  from  pre  emption,  which  are  reserved  from  sale 
by  order  of  the  President,  said: 

The  President  speaks  and  acts  through  the  heads  of  the  several  department's,  ia 
relation  to  subjects  which  appertain  to  their  respective  duties.  Both  military  post* 
and  Indian  aSairs,  including  agencies,  belong  to  the  war  department.  Hence  \re 
consider  the  act  of  the  war  department,  in  re(]uiring  this  reservation  to  be  made,  as 
being,  in  legal  contemphition,  the  act  of  the  President,  and  consequently,  that  tbe 
reservation  thus  made  was,  in  legal  eflect,  a  reservation  made  by  order  of  the  Pres- 
ident, within  the  terms  of  the  act  of  Congress. 

And  in  Wolsey  v.  Chapman,  101  U.  S.,  755,  it  was  held  that  an  order 
of  the  Secretary  of  tlie  Interior  directing  that  the  lands  on  the  Des 
Moines  river  above  Raccoon  fork  be  reserved  from  sale  was,  in  contem- 
plation of  law,  the  order  of  the  President,  and  had  the  same  etfect  as 
a  proclamation  mentioned  in  the  act  of  Congress  of  September  4,  1841 
(5  Stat.,  453),  entitled  "An  Act  to  appropriate  the  proceeds  of  the  sales 
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of  public  lands  and  to  grant  pre-emption  rights."  And  to  the  same 
effect  is  the  decision  in  Walcott  t?.  Des  Moines  Co.,  5  Wallace,  681. 
And  the  withdrawal  of  said  tracts  never  having  been  revoked,  its 
effect  as  against  settlement  or  entry  remained  unchanged,  although 
the  purpose  of  the  withdrawal  may  have  ceased  to  exist.  (Jackson, 
Lansing  and  Saginaw  li.  R.  Co.,  5  L.  I),,  432.)  Hence  the  action  of 
your  office  in  rejecting  Baker's  application  was  correct,  and  the  decision 
appealed  from  is  affirmed. 


HOMESTEAD  ENTRY -KELIXQUISIIMENT. 

Harris  v.  Watson. 

The  acluiinistrutor  of  a  deceased  entrymau  is  without  authority  under  the  homestead 

hiws  to  reliiKinish  the  entry  of  the  decedent. 
The  case  of  Peter  VV.  Hen  net,  6  L.  D.,  672,  overruled. 

Secretary  Hitcheoclc  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  March  3^  1900.  (W.  M.  W.) 

The  land  nvolved  in  this  case  is  the  jS.  E.  i  of  Sec.  12,  T.  144  N.,  R. 
64  W.,  Fargo,  North  Dakota,  land  district. 

This  tract  was  entered  under  the  homestead  law  by  Thomas  Dooley, 
June  17,  1890. 

September  2, 1898,  James  Moody  Watson  filed  an  affidavit  of  contest 
against  said  entry,  alleging  that  the  entryman 

died  on  said  homestead  on  the  23d  day  of  June,  1898,  leaving  no  heirs  who  are 
residents  or  citizens  of  the  United  States,  or  who  have  declared  their  intention  to 
become  citizens  of  the  Ignited  States. 

At  the  same  time  Watson  filed  in  the  local  office  an  affidavit,  showing 
that  he  had  made  diligent  search  and  inquiry  for  the  heirs  of  the 
entryman,  and  as  a  result  he  found  that  he  was  unable  to  make  per- 
sonal service  of  notice  of  contest  on  said  heirs  and  that  he  could  not 
ascertain  their  whereabouts,  and  according  to  his  information  and 
belief  they  were  non-residents  of  the  State  of  North  Dakota;  that  he 
had  known  the  entryman  intimately  for  fifteen  years;   . 

that  he  hiis  freqncntly  said  to  me  that  he  had  no  relatives,  kith  or  kin,  in  the  United 
States,  and  none  nearer  than  England.  Said  Tlioraas  Dooley  was,  at  the  time  of 
his  death,  a  bachelor  of  about  fifty-tive  years  of  age. 

Watson  asked  that  notice  of  his  contest  be  given  by  publication. 
Upon  the  showing  made,  the  register  directed  the  notice  to  be  served 
by  pablication  in  a  newspaper  published  in  the  county  where  the  land 
is  situated,  and  fixed  October  7,  1898,  as  the  time  of  the  hearing. 

September  6, 1898,  C.  B.  Harris  filed  an  affidavit  of  contest  against 
Doolcy's  entry,  alleging  that  said  Dooley 

died  on  the  23d  day  of  June,  1898,  and  since  said  date  the  tract  has  been  wholly 
abandoned  by  the  heirs  of  said  Dooley,  if  heirs  there  be.  That  there  are  no  heirs 
to  said  deceased  entryman  now  in  or  residing  in  the  Uuited  States,  and  that  he  has 
no  heirs  who  are  citizens  of  the  United  States,  or  who  have  declared  their  intention 
to  become  citizens. 


566  DECISIONS   RELATING  TO   THE   PUBLIC   LANDS. 


g 


The  local  officers  held  Harris'  contest  sabject  to  action  on  the  pendin 
contest  of  Watson. 

September  29,  1898,  there  was  filed  in  the  local  office  a  relinqaish- 
inent  of  Dooley's  entry,  executed  by  the  administrator  of  his  estate. 
Said  relinquishment  appears  fx)  have  been  authorized  by  the  probate 
court  of  the  county  in  which  the  tract  involved  is  situated.  On  the 
same  day  the  local  officers  accepted  the  relinquishment  and  allowe<l 
Watson  to  make  homestead  entry  of  the  land,  and  they  also  dismissed 
the  cobtests  of  both  Watson  and  Harris,  and  notified  their  attorneys 
of  such  action. 

October  0, 1898,  Harris  filed  an  application  to  make  homestead  entry 
of  the  tract,  alleging:  "That  on  the  24th  day  of  June,  1898,  I  settled 
upon  said  land  with  my  family,"  with  the  intention  of  making  the  same 
a  home  and  acquiring  title  to  the  same,  and  that  he  has  ever  since 
lived  on  said  land  and  has  a  house  and  barn  thereon  and  seventy  acres 
under  cultivation.  With  his  application  be  tiled  an  affidavit  reciting 
the  filing  of  his  contest  and  that  of  Watson,  the  relinquishment  of 
Dooley's  entry  by  his  administrator,  the  death  of  the  entryman,  the 
dismissal  of  both  contests,  and  further: 

That  depouent  and  his  family,  consisting  of  a  wife  and  three  children,  was 
residing  n]>on  the  said  hind  at  the  date  he  tiled  his  contest,  and  was  .  .  living 
there  on  the  29th  day  of  Septeuiher,  1898,  the  day  upon  which  the  relinqnishment 
was  iiled  in  the  local  office  and  said  entry  relinqnished.  Wherefore,  depouent  asks 
that  a  hearing  be  ordered  by  the  Hon.  Hegistor  and  Receiver,  and  that  he  be  per- 
mitted to  show  his  settlement  and  residence  upon  said  land  and  that  his  settlement 
was  prior  to  the  entry  of  said  J.  Moody  Watson. 

The  local  officers  rejected  his  application  for  conflict  with  Watson's 
entry. 

Harris  appealed  from  the  decision  of  the  local  officers  of  September 
29,  1898,  dismissing  his  contest  and  canceling  the  entry  of  Dooley  and 
awarding  the  tract  to  Watson  as  a  successful  contestant;  and  also 
appealed  from  the  action  of  the  local  officers  of  October  G,  1898,  reject- 
ing his  application  to  enter  the  tract  and  refusing  to  order  a  heiiring 
upon  his  allegation  of  prior  settlement. 

February  4,  1899,  your  office  affirmed  the  actions  of  the  register  and 
receiver,  dismissed  Harris'  contest,  and  held  Watson's  entry  intact. 

Harris  appeals,  and  with  his  appeal  there  is  an  affidavit  of  his  attor- 
ney stating,  among  other  things,  that  the  administrator  of  the  estate 
of  Dooley 

is  a  partner  of  the  said  J.  Moody  Watson,  and  entered  into  a  conspiracy  to  defeat 
the  said  Harris  from  obtaining  this  land;  that  the  relinquishment  by  the  adminis- 
trator, on  the  order  of  the  county  court,  was  a  part  of  the  said  conspiracy  to  defeat 
said  Harris.  Deponent  further  swears  that  the  relinquishment  of  the  said  entry 
was  not  the  result  of  the  contest  of  said  Watson ;  but  tliat  the  contest  was  instituted 
by  the  said  W^atson  for  the  express  purpose  of  holding  it — the  land — nntil  such  time 
as  his  partner,  the  administrator,  could  obtain  an  order  of  the  said  court  to  make  a 
relinquishment.  Said  relinquislimeut  was  made  as  a  part  of  said  conspiracy,  and 
was  in  no  wise  the  result  of  the  coutcst  of  said  J.  Moody  Watson.  Deponent  there- 
fore asks  that  said  Harris  be  permitted  to  show  that  the  relinquishment  was  not  the 
^esult  of  the  said  contest,  and  that  a  hearing  be  ordered  for  that  pnrpose. 
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It  is  claimed,  in  the  appeal,  that  yoar  oftice  erred  in  holding  that  the 
relinqaishment  made  by  the  administrator  of  the  estate  of  the  deceased 
entrymaa  was  valid;  that  it  was  error  to  hold  that 

an  administrator  has  any  antliority  over  a  liomestund  of  a  deceased  en  try  man,  or 
that  a  relinqaishment  made  by  an  order  of  the  coanty  court  is  valid. 

It  is  further  claimed  that  the  method  of  establishing  that  there  are 
no  heirs  is  not  by  an  affidavit  of  an  administrator  filed  before  a  probate 
coart;  that  in 

a  proceeding  to  reinstate  land  as  pnblic,  it  is  recinired  that  an  action  be  bronght 
for  that  purpose,  and  the  decision  in  such  a  case  be  rendered  by  the  land  department 
and  not  by  the  county  court; 

that  it  was  error  to  hold  that  the  relinqaishment  was  the  result  of  the 
contest  Hied  by  Watson ;  that  Harris  having  been  a  settler  on  the  tract 
when  the  entry  was  canceled,  it  was  error  not  to  have  held  that  he  was 
entitled  to  enter  the  tract  by  reason  of  his  prior  settlement  thereon. 

In  sustaining  the  relinquishment  of  Dooley's  entry  by  his  adminis- 
trator, your  office  followed  the  case  of  Teter  W.  Bennet  (6  L.  D.,  672), 
wherein  it  was  held  (syllabus)  that: 

An  administrator,  acting  under  direction  of  the  court,  on  the  finding  of  fact  that 
no  heir  or  heirs  survive,  qualified  to  succeed  to  the  rights  of  the  deceased  homesteader, 
is  authorized  to  execute  a  relinquishment  of  the  entry. 

In  the  case  of  Stimson  v.  Squire  (27  L.  D.,  611),  tlie  Department  used 
this  language: 

The  admintstrator  of  a  deceased  entrymau  is  without  authority  under  the  homestead 
laws  to  relinquish  the  entry  of  the  decedent,  whether  authorized  so  to  do  by  the  local 
probata  court«  or  not.  Under  the  federal  statute  the  rights  of  a  deceased  entrymau 
descend  or  go  to  his  widow,  heirs,  or  devisees,  and  there  is  no  provision  in  the  law 
that  the  administrator  may  exercise  any  rights  or  powers  in  the  premises.  In  the 
present  case  it  does  not  appear  that  the  deceased  entry  woman  may  not  have  heirs  or 
devisees,  and  even  if  it  did  so  appear  there  would  still  be  no  right  of  relinquishment 
in  the  administrator.  Before  Stimson  can  make  entry  of  the  land  covered  by  Mrs  . 
Alfrey's  entry,  which  has  never  been  properly  canceled,  he  will  have  to  contest  the 
entry  in  the  regular  way,  with  notice  to  the  heirs  of  Mrs.  Alfrey,  if  any. 

These  views  are  in  conflict  with  those  expressed  in  the  Bennet  case, 
supra^  and  said  case  is  hereby  overruled,  and  Stimson  r.  Squire  will 
be  followed. 

As  the  administrator  of  Dooley's  estate  was  withont  authority  lo 
relinquish  the  entry,  it  follows  that  it  was  improperly  canceled,  and 
that  Watson's  entry  was  erroneously  allowed  and  should  now  be  can- 
celed, and  the  entry  of  Dooley  reinstated. 

Watson,  as  the  first  contestant,  had  the  right,  and  it  was  his  duty,  if  a 
bona  fids  contestant,  to  procee<1  with  the  trial  of  his  case  against  the 
heirs  of  Dooley,  and  upon  proof  of  his  allegations  the  entry  should  have 
been  canceled,  and  Watson  would  have  been  entitled  to  a  preferred 
right  to  enter  the  tract  (Barksdale  r.  Khodes,  28  L.  D.,  136),  and  this 
would  have  ended  the  matter  so  far  as  Harris'  rights  are  concerned,  for 
he  could  acquire  no  rights  as  against  the  government,  the  entrymau, 
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or  a  prior  succesKfal  contestant,  by  reason  of  his  settlement  upon  the 
land  while  it  was  embraced  in  Dooley's  entry. 

In  lieu  of  causing  notice  of  his  contest  to  be  served,  and  proceeding 
with  his  case  in  accordance  with  the  rules  of  practice,  Watson  elected 
to  procure  the  relinquishment  of  said  entry  by  the  administrator  of  the 
deceased  entryman's  estate,  and  when  he  did  so  his  contest  was 
dismissed. 

As  before  shown,  the  relinquishment *wa8  not  authorized  under  the 
law,  and,  therefore,  it  did  not  operate  to  release  and  cancel  Dooley's 
entry.  Consequently  the  allowance  of  Watson's  entry  was  erroneons. 
and  he  gained  no  rights  thereby.  It  follows  that  the  action  of  the  local 
officers,  in  dismissing  the  contest  of  both  Watson  and  Harris,  was 
error.  It  is  true  Watson  did  not  appeal  from  this  erroneous  action,  but 
having  secured  a*n  entry  of  the  laud  upon  his  tiling  the  relinquishment 
of  the  administrator  of  Dooley's  estate,  he  had  no  motive  for  taking  an 
appeal,  having,  by  the  allowance  of  his  entry,  secured  all  that  he  conld 
gain  as  a  contestant,  and  under  the  circumstances  he  should  not  be 
held  bound  by  his  failure  to  appeal. 

Dooley's  entry  will  be  reinstated  on  the  record,  and  the  case  will  pro- 
ceed to  hearing  on  the  contest  of  Watson,  after  due  notice  to  the  heirs 
of  the  deceased  entryman,  Dooley.  Harris  will  also  be  given  notice  of 
this  decision  and  of  the  day  set  for  the  hearing,  and  will  be  allowed  to 
intervene  for  the  purpose  of  submitting  evidence  on  the  charge  marie 
by  him. 

Departmental  decision  of  the  loth  ultimo  is  recalled  and  vacated  and 
this  is  substituted  therefor.  Yonr  office  decision  is  modified  to  accord 
with  the  views  herein  expressed. 

With  the  papers  in  the  case,  your  office  transmitted  the  following?: 
(1)  Corroborated  affidavit  of  contest  against  Watson's  entry,  filed  by 
Harris  in  the  local  office  May  6,  1899,  charging  failure  to  establish  res- 
idence upon  the  tract  and  abandonment  for  more  than  six  months, 
endorsed,  "  Held  pending  final  disposition  of  case  of  Harris  r.  Watson.'' 
and  upon  which  the  local  officers  refused  to  issue  notices  of  contest;  (2) 
A  paper  purporting  to  be  an  appeal  to  your  office  by  Harris  from  the 
action  of  the  local  officers  in  declining  to  issue  notices  of  his  contest. 

There  is  nothing  to  show  that  your  office  ever  acted  upon  the  so- 
called  appeal. 

These  papers  are  returned  for  proper  disposition  by  your  office  in  the 
light  of  the  decision  hereby  rendered. 
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RAILROAD  RIGHT  OF  AVAY-LEASE  FOR  WAREHOl^SE  PURPOSES. 

Clear  Water  Short  Line  Ry.  Co. 

I'ndcr  the  provisions  of  the  act  of  March  1,  1899,  ^rautiug  a  right  of  way  through 
the  Nez  Perces  Indian  lands,  tho  railway  company  may  erect,  or  permit  others 
to  erect,  upon  its  right  of  way  and  depot  grounds,  suitable  structures  or  build- 
ingSy  such  tw  warehonses  and  elevators,  to  facilitato  the  convenient  receipt  and 
delivery  of  freight,  so  long  as  the  full  exercise  of  the  frnnchises  granted  is  not 
interfered  with,  and  a  free  and  safe  passage  is  left  fur  the  carriage  of  freight  and 
jia.sMeu,«;er8. 

AsHi'stant  Attorney- General  Van  Devanter  to  the  Secretary  of  the  Interior, 

March  3,  1900.  (F.  W.  C.) 

I  am  in  receipt,  throngb  your  reference  under  date  February  2l8t 
last,  of  a  letter  from  the  Commissioner  of  Indian  Affairs,  dated  Feb- 
ruary 19th  last,  requesting  an  opinion  as  to  whether,  under  the  provi- 
sions of  the  act  of  March  1, 1899  (30  Stat.,  918),  graintiug  to  the  Clear 
Water  Short  Line  Railway  Company  a  right  of  way  through  tiie  Nez 
Perces  Indian  lands  in  Idaho,  the  company  may  lawfully  lease  portions 
of  its  right  of  way  and  depot  grounds  for  the  erection  of  warehouses 
and  elevators  thereon. 

The  right  of  way  granted  by  said  act  was  for  the  ^'construction 
and  operation  "of  a  railroad  and  telegraph  line  within  the  Nez  Perces 
Indian  Reservation,  in  the  State  of  Idaho,  the  grant  being  to  the 
extent  of  fifty  feet  in  width  on  each  side  of  the  central  line  of  the  road, 
with  the  right  to  take  from  lands  adjacent  to  the  line  of  road  mati'rial, 
stone,  earth,  timber,  necessary  for  the  construction  of  the  road;  also 
ground  adjacent  to  such  right  of  way  for  station  buildings,  depots  and 
machine-shops,  side-tracks,  turn-tables,  and  water  s^tations, 

not  to  exceed  in  amount  three  hundred  feet  in  width  and  three  thousand  feet  in 
length  for  each  station,  to  tlie  extent  of  one  station  for  each  ten  miles  of  road. 

The  grant  is  similar  to  that  made  by  other  acts  of  Congress  granting 
right  of  way  acToss  the  public  lands  and  other  reservations;  and  as 
warehouses  and  elevators  are  useful  and  necessary  to  the  proper  opera- 
tion of  the  railroad  in  its  service  of  the  public,  there  can  be  no  ques- 
tion but  that  the  erection  of  such  buildings  by  the  company  would  not 
be  inconsistent  with  the  purposes  for  which  this  right  of  way  was 
granted.  In  the  case  of  New  Mexico  v.  U.  S.  Trust  Co.  (172  U.  S.,  171), 
a  grant  of  a  right  of  way,  made  in  practically  the  same  terms  as  that 
under  consideration^  was  held  to  be  more  than  ordinary  easement, 

one  having  the  attributes  of  a  fee,  perpetuity  and  exclusive  use  and  possession; 
also  the  remedies  of  the  fee,  and,  like  it,  corporeal,  not  incorporeal,  property. 

The  Commissioner  of  Indian  Affairs  does  not  seem  to  doubt  the 
right  of  the  company  to  construct  like  structures  on  its  right  of  way, 
but  he  is  of  opinion  that  the  conipany  can  not  delegate  such  right  to 
others. 
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This  identical  question  does  not  seem  to  have  been  directly  passed 
upon  by  the  courts,  but  the  principle  is  clearly  covered  by  the  decision 
of  the  supreme  court  in  the  case  of  Grand  Trunk  R.  R.  Co.  r.  Richard- 
son et  al.  (91  U.  S.,  414),  although  in  that  case  the  right  of  way  was 
not  secured  under  a  grant  from  the  United  States.  In  that  case  the 
railroad  company,  resisting  a  claim  for  damages  occasioned  by  the 
destruction  of  certain  buildings  within  its  right  of  way,  contended 
that  the  property  destroyed  was  wrongfully  within  the  lines  of  it® 
right  of  way,  and  objected  to  the  admission  of  evidence  to  the  effect 
that  the  injured  building  had  been  erected  within  those  lines  under  a 
license  of  the  company  given  to  facilitate  the  convenient  receipt  and 
delivery  of  freight.    The  court  said,  at  pages  468  and  469: 

The  admiHsioD  of  thin  evideiicu  is  the  subject  of  the  firHt assignmeut  of  error;  and 
in  its  support  it  has  been  argued  that  it  was  the  duty  of  the  railroad  oompmny  to 
preserve  its  eutire  roadway  for  the  use  for  which  it  was  incorporated;  that  it  had 
no  authority  to  grant  licenses  to  others  to  use  any  part  thereof  for  the  erection  of 
buildings;  and,  therefore,  that  the  license  to  the  plaintiffs,  if  any  was  made, 
void.  ThuM  the  basis  of  the  objection  to  the  evidence  appears  to  be,  that  it 
immaterial.  We  are,  however,  of  opinion  that  it  was  properly  admitted.  If  the 
buildings  of  the  plaintiflfs  were  rightfully  where  they  were,  if  there  was  no  trespass 
upon  the  roadway  of  the  company,  it  was  clearly  a  pertinent  fact  to  be  shown;  and 
while  it  must  be  admitted  that  a  railroad  company  has  the  exclusive  control  of  all 
the  land  within  the  lines  of  its  roadway,  and  is  not  at  liberty  to  alienate  any  part 
of  it  so  as  to  interfere  with  the  full  exercise  of  the  franchises  granted,  we  are  not 
prepared  to  assert  that  it  may  not  license  the  erection  of  buildings  for  its  conven- 
ience, even  though  they  may  be  nlso  for  the  convenience  of  others.  It  is  not 
doubted  that  the  defendant  might  have  erected  similar  structures  on  the  ground  on 
which  the  plaintiffs'  buildings  were  placed,  if  in  its  judgment  the  stmotnres  were 
oonveniout  for  the  n'^oeipt  and  delivery  of  freight  on  its  road.  Such  erections  woolcl 
not  have  been  inconsistent  with  the  purposes  for  which  its  charter  was  granted. 
And,  if  the  company  might  have  put  up  the  buildings,  why  might  it  not  license 
others  to  do  the  same  thing  for  the  same  object;  namely,  the  increase  of  its  ^Aoilities 
for  the  receipt  and  delivery  of  freight?  The  public  is  not  injured,  and  it  has  no 
right  to  complain,  so  long  as  a  free  and  safe  passage  is  lelX^  for  the  carriage  of  freight 
and  passengers.  There  is,  then,  no  well-founded  objection  to  the  admission  of  evi- 
dence of  a  license,  or  evidence  that  the  plaintiifs'  buildings  were  partly  within  the 
lines  of  the  roadway  by  the  consent  of  the  defendant. 

Again,  in  the  case  of  Northern  Pacific  Railroad  Co.  r.  Smith,  171 
IT.  S.,  2»)0,  27.1-27G,  in  referring  to  the  use  made  of  the  right  of  way 
by  others  with  periuissioii  from  tlie  company,  it  was  said  by  the  court: 

The  precise  character  of  the  business  carried  on  by  such  tenants  is  not  disclosed 
to  us,  but  we  are  permitted  to  presume  that  it  is  consistent  with  the  public  duties 
and  purposes  of  tlie  raiiroatl  coni))any;  and,  at  auy  rate,  a  forfeiture  for  misuser 
could  not  be  enforced  in  a  private  action. 

It  is  Stated  on  behalf  of  the  Clear  Water  Short  Line  Eailway 
Company : 

It  has  been  deemed  wise  ]niblic  policy  that  the  warehouse  business  should  be 
independent  of  the  railroad  ownership,  and  it  is  the  general  custom  throughout  the 
wheat  producing  sections  for  the  railroads  to  permit  the  warehouse  companies  to 
erect  elevators  at  the  shipping  points  adjacent  to  their  tracks. 
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That  custom  is  in  the  interest  of  the  farmers  wlio  have  no  other  place  for  the  stor- 
age of  their  wheat,  and  it  is,  I  think,  in  vogne  withont  qnestion,  on  reservations  as 
well  iw  elsewhere. 

The  CominissioDer  of  Indian  Ail'airs,  in  bis  letter  submitting  the 
matter,  reports: 

that  the  erection  of  a  suitable  nnmber  of  warehouses  and  grain  elevators  adjact'ut 
to  the  line  of  the  road  through  the  former  Nez  Perces  Indian  Reservation  will  prove 
a  benefit  alike  to  the  settlers  and  the  Indians, 

Alter  carefal  consideration  of  the  matter,  I  am  of  opinion  that  the 
railway  company  may  erect,  or  permit  others  to  erect,  upon  its  right 
of  way  and  depot  grounds,  suitable  structures  or  buildings,  such  as 
warehouses  and  elevators,  to  facilitate  the  convenient  receipt  and 
delivery  of  freight,  so  long  as  the  full  exercise  of  the  franchises 
granted  is  not  interfered  with  and  a  free  and  safe  passage  is  left  for 
the  carriage  of  freight  and  passengers. 

Approved:  March  3,  1900. 
E.  A.  Hitchcock, 

Secretary. 


RULES  AND  REGULATIONS  GOVERNING  THE  USE  OF  TIMBER  ON  Pl^PLIC 

MINERAL  LANDS. 

Department  of  the  Interior, 

Oeneral  Land  Office, 
Washington^  D,  C,  January  18 y  1900. 
By  virtue  of  the  power  vested  in  the  Secretary  of  the  Interior  by  the 
first  section  of  the  act  of  June  3, 1878,  entitled  ''An  act  authorizing 
the  citizens  of  Colorado,  Nevada  and  the  Tftrritorioe  to  ifell  and  remove 
timber  on  the  public  domain  for  mining  and  domestic  purposes,"  the 
following  rules  and  regulations  are  hereby  prescribed : 

1.  The  act  applies  to  the  States  of  Colorado,  Nevada,  Montana,  Idaho, 
Wyoming,  North  Dakota,  South  Dakota,  and  Utah,  and  the  Territories 
of  New  Mexico  and  Arizona,  and  all  other  mineral  districts  of  the 
United  States. 

2.  The  land  from  which  timber  may  be  felled  or  removed  under  the 
provisions  of  this  act,  must  be  known  to  be  of  a  strictly  mineral  character 
and  *'not  subject  to  entry  under  existing  laws  of  the  United  States, 
except  for  mineral  entry.'  Parties  who  take  timber  from  the  public 
lands  under  assumed  authority  of  this  act  must  stand  prepared  to  show 
that  their  acts  are  within  the  prescribed  terms  of  the  law  granting  such 
privilege,  the  burden  being  on  such  parties  of  proving  by  a  prepon- 
derance of  evidence  that  the  land  from  which  the  timber  is  taken  is 
"mineral"  within  the  meaning  of  the  act. 

3.  The  privileges  granted  are  confined  to  citizens  of  the  United  States 
and  other  persons,  bona  fide  residents  of  the  States,  Territories  and 
other  mineral  districts,  provided  for  in  the  act. 
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4.  The  uses  for  which  timber  may  be  felled  or  removed  are  IiDiited 
by  the  wording  of  the  act  to  ^^baikliiig,  agricultural,  mining,  or  other 
domestic  purposes." 

5.  No  timber  is  permitted  to  be  felled  or  removed  for  purposes  of  sale 
or  traffic,  or  to  manufacture  the  same  into  lumber  or  other  timber 
product  as  an  article  of  merchandise,  or  for  any  other  use  whatsoever, 
except  as  defined  in  section  4  of  these  rules  and  regulations. 

6.  No  timber  cut  or  removed  under  the  provisions  of  this  act  maybe 
transported  out  of  the  State  or  Territory  where  procured. 

7.  No  timber  is  permitted  to  be  used  for  smelting  purposes,  smelting 
being  a  sep$irate  and  distinct  industry  from  that  of  mining. 

8.  No  growing  trees  of  any  kind  whatsoever  less  than  eight  inches  in 
diameter  are  permitted  to  be  cut. 

9.  Pers(ms  felling  or  removing  timber  under  the  provisions  of  this  act 
must  utilize  all  of  each  tree  cut  that  can  be  profitably  used,  and  must 
dispose  of  the  tops,  brush  and  other  refuse  in  such  manner  as  to  pre- 
vent the  S])read  of  forest  fires. 

10.  These  rules  and  regulations  shall  tiike  eff'ect  February  15,  1900, 
and  all  existing  rules  and  regulations  heretofore  prescribed  under  said 
act  by  this  Department  are  hereby  rescinded. 

W.  A.  Richards, 

Acting  Commissioner, 
Approved,  January  IS,  1900. 

E.  A.  Hitchcock,  Secretary. 


liri.ES  AXl)  RE(;i'I.ATH)XS  (iOVEHXING  THE  USE  OF  TIMBER  ON  XON- 
MIXERAL  Pini.IC:  LANDS  IN  CERTAIN  STATES  AND  TERRITORIES, 
INDKlt  THE  ACT  OF  MARCII  JJ,  1891  (*iO  STAT.,  lOOS),  /VS  EXTENDED  BY 
THE  ACT  OF  FEBRUARY  IJJ,   ISO.J  m  ^TAT.,  1A4). 

Department  of  the  Interior, 

General  Land  Office, 
Washinffton^  I).  C\,  February  10 j  1900. 
By  virtue  oftlie  power  vested  in  tlie  Secretary  of  the  Interior  by  the 
act  of  March  3, 1891  (2^  Stat.,  1093),  the  following  rules  and  regulations 
are  hereby  prescribed : 

1.  The  act,  so  far  as  it  relates  to  timber  on  i)ublic  lands,  as  extended 
by  the  act  of  February  13,  1S93  (27  Stat.,  444),  applies  only  to  the 
States  of  Colorado,  Montana,  Idaho,  North  Dakota,  South  Dakota, 
Wyomi!ig,  Nevada  and  Utah,  and  the  Territories  of  Arizona  and  New 
Mexico.  The  Jict  originally  extended  to  the  District  of  Alaska,  bat  in 
that  respect  it  has  been  superseded  by  section  11  of  the  act  of  May  14, 
1898  (30  Stat.,  409),  under  which  other  and  separate  regulations  are 
prescribed  for  the  District  of  Alaska. 

2.  The  intention  of  the  act  of  March  3, 1891,  is  to  enable  settlers  upon 
public  lauds  and  other  residents  within  the  States  and  Territories 
above  named  to  secure  from  public  timber  lands  timber  or  lumber  for 
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agricultural,  miDing,  manufacturing,  or  domestic  pui-poses,  for  use  iu 
the  State  or  Territory  where  obtained,  under  rules  and  regulations  to  be 
made  and  prescribed  by  the  SCijretary  of  the  Interior. 

3.  Settlers  upon  public  lands  and  other  residents  of  the  States  and 
Territories  above  named  may  procure  timber  free  of  charge  from  unoc- 
cupied, unreserved,  nonmineral  public  lands  within  said  States  and 
Territories,  strictly  for  their  owu  use  for  firewood,  fencing,  building,  or 
other  agricultural,  mining,  manufacturing  or  domestic  purposes,  but  not 
for  sale  or  disposal,  nor  for  use  by  other  persons,  nor  for  export  from 
the  State  or  Territory  where  procured.  The  cutting  or  removal  of  tim- 
ber or  lumber  to  an  amount  exceeding  in  stumpage  value  $50  in  any  one 
year  will  not  be  permitted,  except  upon  application  to  the  Secretary  of 
the  Interior,  and  after  the  granting  of  a  special  permit.  Excei)t  as 
above  provided,  it  is  not  necessary  for  actual  residents  to  secure  per- 
mission to  take  timber  froui  public  lands  in  said  States  and  Territories 
for  the  purposes  aforesaid.  The  exercise  of  such  privilege  is,  howevbr, 
subject  at  all  times  to  supervision  by  the  Department  with  a  view  to 
such  restriction  as  may  be  deemed  necessary. 

4.  In  cases  where  qualified  persous  are  not  in  i)ositioii  to  procure 
timber  from  the  public  lauds  themselves,  it  is  allowable  for  them  to 
secure  the  cutting,  removing,  sawing,  or  other  manufacture  of  the  tim- 
ber through  the  medium  of  others  upon  an  agreement  with  the  parties 
thus  acting  as  their  agents  that  they  shall  be  paid  a  sufficient  amount 
only  to  cover  their  time,  labor  and  other  legitimate  expenses  incurred 
in  connection  therewith,  exclusive  of  any  charge  for  the  timber  itself; 
but  no  person,  whether  acting  for  himself,  as  an  agent  for  another,  or 
otherwise,  will  be  permitted  to  cut  or  i  emove  iu  any  one  year  timber  or 
lumber  to  an  amount  exceeding  in  stumpage  value  $50,  except  upon 
application  to  the  Secretary  of  the  Interior,  and  upon  the  granting  of  a 
special  permit. 

5.  The  uses  specified  in  section  3  of  these  rules  and  regulations  con- 
stitute the  only  purposes  for  which  timber  may  be  taken  from  public 
lands  in  said  States  and  Territories,  under  this  act. 

6.  The  cutting  and  removing  of  timber,  free  of  charge,  under  said  act 
of  March  3,  1891,  is  confined  to  unreserved,  unoccui)ied,  nonmineral 
imblic  lands,  iu  the  States  and  Territories  named  therein,  inasmuch  as 
the  act  specifically  provides  that  the  same  shall  not  operate  to  repeal 
the  act  of  June  3, 1878  (20  Stat.,  88),  which  makes  provision  in  said 
States  and  Territories,  for  the  free  cutting  of  timber  on  public  lands 
that  are  known  to  be  of  a  strictly  mineral  character  for  the  uses  named 
in  said  act. 

7.  It  is  further  provided  in  said  act  of  March  3,  1891,  that  "nothing 
herein  contained  shall  operate  to  enlarge  the  rights  of  any  railway  com- 
pany to  cut  timber  on  the  public  domain.''  Consequently,  no  timber 
may  be  cut  or  taken  under  this  act  from  public  lands  either  by  or  for 
the  use  of  any  railroad  company. 
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8.  Section  2461,  United  States  Revised  Statutes,  is  still  in  force  in 
the  States  and  Territories  herein  named,  and  it8  provisions  may  be 
enforced  against  any  person,  or  persons,  who  cut  or  remove,  or  cause  or 
procure  to  be  cut  or  removed,  or  aid  or  assist  or  are  employed  iu  cut- 
ting or  removing,  any  timber  from  public  lands  therein,  except  as 
allowed  by  law. 

9.  The  Secretary  of  the  Interior  reserves  the  right  to  revoke  the  priv- 
ileges granted,  in  any  cases  wherein  he  has  information  that  persous 
are  abusing  the  same,  or  when  it  is  necessary  for  the  public  good. 

10.  All  rules  and  regulations  heretofore  prescribed  under  said  act  of 
March  3, 1891,  relating  to  the  use  of  timber  on  public  lands  in  the  above- 
named  States  and  Territories,  are  hereby  revokedJ 

W.   A.    RiOUAHDS, 

Acting  CommiHsiotter. 
Approved,  February  10,  1900. 

E.  A.  Hitchcock,  Secretarff. 


MINIXG  C'l.AIM-RELIXQriSlIMENT. 

J.  Arthur  Connell. 

An  applicant  for  mineral  entry  may  eliminate  by  relinquishment  any  part  of  a  loca- 
tion, not  essential  to  its  validity,  without  prejudice  to  bis  claim  for  the  residue. 

Secretary  HitchcocJc  to  the  Commissioner   of  the  General  Land  Offi<^' 
(W.  V.  D.)  Fehrnary  20,  1900.  (E.  B.,  Jr.) 

This  is  an  appeal  by  J.  Artlnir  Connell  from  the  decision  of  your 
office  dated  September  12,  1898,  in  the  matter  of  mineral  entry  ^o. 
1494,  made  by  him  December  22, 1897,  for  the  Fanny  Davenport  and 
nine  other  contiguous  lode  mining  claims  embraced  in  survey  ^<^' 
10063,  Pueblo,  Colorado,  land  district. 

It  is  not  necessary  to  set  out  the  facts  in  this  case  in  detail.  Ii^ 
adverse  proceedings  against  ConnelPs  application  for  patent  certain 
judgments  were  rendered  by  the  local  court  dividing  the  ground  in 
conflict  between  the  ])arties  thereto.  Because  these  judgments  were 
*'by  stipulation  and  consent  of  the  parties,"  and  not  in  accordance  with 
priority  of  location  as  found  by  said  decision,  your  office  declined  io 
recognize  and  give  effect  to  them  as  to  ground  embraced  in  or  excluded 
from  the  entry  in  accordance  therewith,  and  so  held  the  entry  for  can- 
cellation iu  part,  and  declined  to  allow  certain  tracts  embraced  in  the 
lode  claims  as  applied  for  to  be  excluded  from  the  entry. 

It  has  been  repeatedly  held  by  the  Department  that  judgments  of 
courts  in  adverse  proceedings  under  the  mining  laws  are  none  the  les5 
binding  upon  the  parties  and  the  land  department  because  rendered  in 
pursuance  of  a  stipulation  between  the  parties  (Stranger  Lode,  28  L. 

'See  12  L.  1)..456;  13L.D.,  149;  14  L.  D.,96;  26  L.  U.,  399. 
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D.,  321;  Greater  Gold  Belt  Mining  Company,  Id.,  398;  Carrie  S.  Gold 
Mining  Co.,  20  L.  D.,  287;  and  Barney  Conway,  Id.,  388).  The  decision 
of  your  office  holding  the  said  entry  for  cancellation  in  part  and  declin- 
ing to  allow  certain  tracts  designated  therein  as  "A"  and  "B",  respec- 
tively, to  be  excluded  from  the  entry,  on  the  ground  above  stated,  was 
therefore  erroneous. 

It  appears,  however,  from  the  record  that  the  exclusion  of  said  tract 
^^B"  is  not  based  upon  and  pursuant  to  the  judgment  of  a  court  in 
adverse  proceedings  as  stated  in  the  said  decision  of  your  office,  but 
upon  and  i>ursuant  to  a  relinquishment  thereof  duly  made  by  said 
Oonnell  to  the  United  States.  It  is  no  objection  to  the  validity  or  regu- 
larity of  the  relinquishment  that  it  was  made  in  favor  of  the  T.  F. 
Gibbons  lode  mining  claim,  which  was  located  subsequent  to  the  Little 
Cylon,  one  of  the  claims  embraced  in  said  entry,  and  with  which  it  con- 
flicts. The  relinquishment  runs  directly  to  the  United  States;  and 
whether  the  tract  reHnquished  shall  or  shall  not  inure  to  the  owners  of 
the  said  T.  F.  Gibbons  claim  is  not  a  question  in  issue  In  the  present 
case.  There  can  be  no  question  of  the  right  of  said  Council  to  eliminate 
by  relinquishment  or  otherwise  any  part  of  the  Little  Cylon  location 
not  essential  to  its  vsilidity,  without  prejudice  to  his  right  to  the  residue 
thereof.  It  does  not  appear  that  the  tract  relinquished  is  essential  to 
the  validity  of  the  Little  Cylon  location.  The  tract  having  been  duly 
relinquished  was  properly  excluded  from  the  entry  (Carrie  S.  Gold 
Mining  Co.,  supra). 

The  decision  of  your  office  is  reversed  in  accordance  witli  the  views 
herein  expressed. 


I.IEU    SELECTIONS-ACr    OF  .JUNE  4,  1807. 

William  S.  Tevis. 

A  relhiqnishmeiit  tendered  under  the  act  of  June  4,  1897,  of  Jand  embraced  within  a 
forent  reservation,  with  a  view  to  a  selection  of  lands  in  lien  thereof,  should  not 
be  accepted  in  the  absence  of  an  accompanying  application  to  make  such 
B«>lertion. 

Secretary   Hitchcock   to   the  CommlHsioner  of  the  General  Land  Office^ 
(W.  V.  J).)  February  28,  1900.  (E.  B.,  Jr.) 

It  appears  that  on  August  23,  1899,  William  S.  Tevis,  offered  for 
filing  in  yonr  office  certain  papers  relating  to  the  NE:^  of  the  SEJ  of 
Sec.  31,  and  the  NWJ  of  the  SVVi  and  the  W.  i  of  the  N  W.^of  Sec.  32, 
T.  24  S.,  K.  31  E.,  M.  D.  M.,  Visalia,  California  land  district.  These 
papers  were  (1)  a  patent  from  the  United  States,  dated  January  15, 
1896,  to  James  M.  Denham,  for  the  land  above  described,  (2)  a  deed 
dated  February  17,  1899,  from  said  Tevis  to  the  United  States  for  the 
said  land,  and  (3)  an  abstract  of  title  to  the  same  brought  down  to  Feb- 
ruary 24,  1899.    The  said  land  is  included  within  the  limits  of  the 
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Sierra  forest  reservation.  The  said  pai>ers  were  offered  for  filing  as  a 
relinquishment  of  the  said  land,  and,  vvlieu  duly  accepted,  as  a  complete 
reinvestiture  of  tlie  United  States  with  the  title  thereto,  with  a  view  to 
the  selection  thereafter  of  vacant  land  of  equal  area  oi>eu  to  settlement, 
under  the  provisions  of  the  act  of  June  4,  1897  (30  Stat.,  11,  36). 

By  decision  dated  September  li2,  189:),  your  office  declined  to  accept 
or  consider  the  said  papers  *'in  the  absence  of  a  formal  application  by 
said  Tevis  selecting  a  tract  embracing  in  area  at  least  a  portion  of  the 
area  of  the  tract  relinquished  to  the  United  States,"  aud  therefore 
returned  tlie  papers  to  the  said  Tevis.  From  this  decision  lie  ai)peals, 
insisting  that  it  is  not  necessary  that  an  application  to  select  lieu  laud 
under  said  act  should  be  filed  with  the  relinquishment  of  the  land  used 
as  a  basis  for  selection,  but  that  such  ai)plicatiou  may  be  made  at  any 
time  thereafter.     He  also  retenders  with  the  appeal  the  said  papers. 

The  provision  of  the  said  act  under  which  the  said  paj)ers  were 
offered  reads: 

That  iu  cases  in  which  a  tract  covered  by  an  unperfected  bona  tide  claim  or  by  a 
patent  is  included  within  the  limits  of  a  public  forest  reservation,  the  settler  or 
owner  there  may,  if  he  desires  to  do  so,  relinquish  the  tract  to  tho  government,  and 
may  select  in  lieu  thereof  a  tract  of  vacant  land  open  to  settlement  not  exceediug 
in  area  the  tract  covered  by  his  claim  or  patent;  and  no  charge  shall  be  made  in 
such  cases  for  making  tho  entry  of  record  or  issuing  the  patent  to  cover  the  tract 
selected :  Provided^  further,  That  in  cases  of  unperfected  claims  the  requirements  oi 
the  laws  respecting  settlement,  residence,  improvements,  and  so  forth,  arc  complied 
with  on  the  new  claims,  credit  being  allowed  for  the  time  spent  on  the  relinquished 
claims. 

Upon  the  question  presented  in  this  case  the  following  language  used 
by  the  Department  in  the  case  of  F.  A.  Hyde  et  aL,  on  review  (38  L. 
D.,  284,  286),  is  directly  in  point: 

The  provision  of  the  statute  nnder  which  this  case  arises  clearly  cont<emplates  aii 
exchange  of  lands.  The  parties  to  the  exchange  are  the  United  States,  on  the  cue 
hand,  and  on  the  other  a  holder  of  ''an  unperfected  bona  fide  claim"  within  the 
limits  of  a  forest  reservation  or  an  owner  *'by  patent"  of  land  so  si^iuated.  A  case 
is  not  properly  presented  for  tho  favorable  action  of  the  laud  department  under  said 
provisiou  until  there  is  filed  a  reliuqniahmeut  of  the  tract  covered  by  the  unper- 
fected bona  fide  claim  or  patent  and  a  selection  by  tho  claimant  or  owner  of  tlie  IftQ*^ 
in  lieu  thereof.  The  ofiQcer^  of  the  land  department  are  not  authorized  to  accept, 
consider  or  pass  upon  a  relinqui:jhment  of  tho  tract  within  the  limits  of  a  forest 
reservation,  except  in  connection  with  a  protfered  or  tendered  selection  of  other 
lands  in  lieu  thereof. 

Paragraphs  15  and  16  of  the  rules  and  regulations  issued  June  30, 
1897,  under  said  act  (24  L.  D.,589,  592),  clearly  require  that  in  all  cases 
of  exchange  of  lands  under  said  act,  whether  the  land  relinquished  be 
"  a  tract  covered  by  an  unperfected  bona  fide  claim  or  by  a  patent,"  an 
application  to  select  lieu  lands  must  accompany  the  relinquishment  of 
the  lands  included  within  the  limits  of  a  forest  reservation. 

It  is  essential  to  a  selection  of  Heu  lands  under  said  act  that  the  lauds 
relinquished  should,  at  the  time  of  the  selection,  be  included  within  the 
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limits  of  a  public  forest  reservation,  designated  and  set  apart  as  such 
by  execntive  proclamation  under  section  24  of  the  act  of  March  3, 1891 
(26  Stat.,  1095, 1103).  In  the  act  of  1897  provision  is  made  for  the  sur- 
vey  of  the  public  lands  in  such  reservations,  and  for  the  elimination 
therefrom  of  such  lands  as  are  not  adapted  to  the  purposes  thereof  as 
therein  defined  and  set  forth;  and  the  President  is  therein  expressly — 

aathorized  at  any  time  to  modify  any  executive  order  that  has  been  or  may  hereafter 
be  made  establishing  any  forest  reserve,  and  by  snch  modification  may  reduce  the 
area  or  change  the  boundary  lines  of  such  reserve,  or  may  vacate  altogether  any 
order  creating  such  reserve. 

Changes  of  boundary  lines  of  forest  reserves  have  already  been  made 
under  these  provisions  of  that  act  and  others  are  under  consideration, 
and  if  parties  were  allowed  to  relinquish  lands  thereunder  with  the 
understanding  that  they  thereby  acquired  the  right  to  select  lieu  lands 
at  any  time  in  the  future  which  might  suit  their  pleasure  or  conven- 
ience, it  might  happen  that  between  the  time  of  relinquishment  and  an 
application  to  select  lieu  lands  the  land  relinquished  had  been  elimi- 
nated from  the  boundaries  of  the  forest  reservation  and  was  therefore 
no  longer  a  proper  basis  for  the  making  or  allowance  of  a  lieu  selection. 
Such  a  situation  would,  to  say  the  least,  embarrass  the  officers  of  tbe 
land  department  because- of  the  supposed  obligation  of  the  government 
to  consummate  the  exchange  of  land  theretofore  undertaken,  and  be 
also  certain  to  cause  serious  annoyance  to  the  party  who  had  so  relin- 
quished and  reconveyed  his  land  to  the  United  States.  There  is  no 
statute  under  which  title  so  relinquished  or  reconveyed  to  the  govern- 
ment can  be  returned  or  restored  to  the  party  making  the  relinquish- 
ment or  reconveyance,  that  is  to  say,  such  a  contingency  or  situation  is 
wholly  unprovided  for  in  the  existing  legislation.  The  Department 
can  not  escape  the  conviction,  upon  careful  consideration,  that  the  act 
contemplates  and  that  good  administration  and  the  best  interests  of 
all  concerned  in  the  exchange  of  lands  so  provided  for  require  that  the 
steps  necessary  to  complete  such  exchange,  when  once  initiated,  be 
concluded  as  promptly  as  possible,  and  that  as  contributory  to  that 
end  an  application  to  select  lieu  lands  should  accompany  the  papers 
filed  to  effect  a  relinquishment  to  the  United  States  of  the  land  upon 
which  the  lieu  selection  is  based. 

These  views  are  so  plainly  at  variance  with  the  suggestion  in  the 
decision  of  your  office,  to  the  effect  that  a  formal  application  by  Tevis 
to  select  '^a  tract  embracing  in  area  at  least  a  portion  of  the  area  of 
the  tract  relinquished  to  the  United  States,"  would  justify  the  accept- 
ance of  the  relinquishment,  as  to  call  for  no  further  allusion  thereto 
than  to  say  that  the  Department  does  not  concur  in  the  suggestion. 

The  action  of  your  office  declining  to  accept  or  consider  the  said 
papers  is  affirmed  in  accordance  with  the  views  herein  expressed. 
2967— VOL  29 37 
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LIEU  SELECTIOXS-ACT  OF  .JUNE  4,  1807. 

Instructions. 

A  persoD  reliuqnisbing  land  in  a  forest  reservation,  with  a  view  to  making  a  selec- 
tion in  lieu  thereof,  under  the  act  of  June  4,  1897,  should,  at  the  timeof  »acb 
relinquishment,  designate  the  laud  which  he  desires  in  lieu  of  that  relinquished, 
and  such  designation  should  embrace  a  tract  or  tracts  equal  in  area  to  that 
relinquished. 

Directions  given  for  the  disposition  of  cases  where  relinquishments  have  been 
presented  with  selections  in  partial  satisfaction  only  of  the  claim  under  the 
relinqu  ishment. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Offitt. 
(W.  V.  D.)  March  6',  1900.  (E.  B.,  Jr.) 

The  Department  is  in  receipt  of  your  office  letters  of  the  12,  and  13, 
January,  last,  asking  instructions  as  follows: 

First,  Must  a  person  relinquishing  and  reconveying  laud  in  a  forest  reservatioD. 
under  the  act  of  June  4,  1897  (30  Stat.,  36),  at  the  time  of  surrender,  designate  the 
land  which  he  desires  in  lieu  of  the  land  surrendered,  or,  can  such  reconveyance  be 
accepted  without  a  corresponding  selection  being  madet 

Second,  Should  the  application  for  selection  embrace  a  tract  or  tracts  equal  in  area 
to  that  relinquished?  For  example,  if  640  acres  in  a  forest  reserve  are  reoouveyed 
to  the  United  States  under  one  deed  can  such  reconveyance  be  made  the  basis  of 
several  selections  under  separate  applications  at  different  times? 

The  first  i)ortiou  of  each  of  these  questions  must  be  answered  in  the 
affirmative  and  the  latter  portion  of  each  in  the  negative,  for  reasons 
fully  stated  in  departmental  decisions  of  April  14, 1899,  in  F.  A.  Hyde 
et  al.  (28  L.  D.,  284),  and  February  28,  1900,  in  Wm.  S.  Tevis  (29  L.  D.. 
575). 

It  would  not  be  necessary  to  say  more  in  this  connection  were  it  not 
that  it  appears  (see  your  office  letters  of  July  8, 1899,  to  C«  W.  Stoue 
of  Warren,  Penn.,  and  October  14, 1899,  to  the  register  and  receiver  at 
Duluth,  Minn.,  and  your  office  decision  of  September  22, 1899,  in  the 
case  of  VYm.  S.  Tevis,  supra,)  that,  notwithstanding  the  departmental 
decision  in  F.  A.  Hyde  et  al.y  supra^  your  office  has  been  accepting 
relinquishments  under  said  act  which  are  accompanied  by  a  selection 
of  other  lands  equivalent  in  area  to  only  a  portion  of  the  lands  relin- 
quished, and  recognizing  the  right  of  the  one  making  the  relinquish- 
ment to  select  at  some  subsequent  time  or  times  at  his  pleasure  such 
quantity  of  land  as  will  make  that  selected  equal  to  that  relinquished. 
Under  this  practice  numerous  selections  under  said  act  have  been 
approved  by  your  office,  and  others,  more  numerous,  are  pending,  uncon- 
sidered as  yet,  covering,  in  each  instance,  a  tract  or  tracts  equal  in  area 
to  a  part  only  of  the  area  of  the  land  relinquished  to  the  United  States, 
these  selections  being  intended  to  be  only  in  partial  satisfaction  of  such 
relinquishments  and  to  be  followed  at  some  future  date  by  additional 
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selections  for  the  ditference  in  area  between  the  land  relinquished  and 
that  previonsly  selected. 

It  also  appears  that  later,  and  on  January  16, 1900,  your  office  gave 
to  all  local  land  officers  the  following  direction : 

Id  the  matter  of  Ilea  selections  under  act  of  June  4,  1897  (30  Stat.,  36),  and  in 
accordance  with  the  decision  of  the  Department  in  the  case  of  F.  A.  Hyde  et  al.,  28 
L.  D.y  284,  you  are  directed  to  decline  to  re<'eive  any  relinquishment  to  the  United 
States  of  lauds  within  a  forest  reserve  nuless  accompanied  by  an  application  (selec- 
tion) for  a  traot  or  tracts  equal  in  area  to  the  tract  or  tracts  so  relinquished. 

After  its  receipt  by  them  this  direction  should  prevent  the  acceptance 
by  local  officers  of  relinquishments  under  said  act  unless  accompanied 
by  selections  equal  in  area  to  the  tracts  relinquished. 

What  is  the  proper  action  to  be  taken  upon  prior  relinquishments 
accompanied  by  selections  of  tracts  equal  in  area  to  a  part  only  of  the 
tracts  relinquished  ?  Under  the  regulations  of  June  30,  1897  (24  L.  D., 
o89,  592),  and  the  decision  in  the  case  of  Hyde  et  al.^  supra^  these  relin- 
quishments ought  not  to  have  been  accepted;  but  inasmuch  as  they 
have  been  accepted  by  your  office  and  in  many  instances  selections  in 
partial  satisfaction  thereof  have  been  approved  by  your  office,  the 
Department,  upon  careful  consideration,  deems  it  best,  in  the  interest 
of  good  administration  and  to  avoid  unnecessary  hardship  to  those  who 
relied  ui)on  the  erroneous  practice  sanctioned  by  your  office,  to  give  the 
following  directions  in  the  premises : 

1.  In  cases  where  relinquishments  under  said  act  have  been  accepted 
and  selections  in  partial  satisfaction  thereof  have  been  approved,  the 
same  will  be  allowed  to  stand,  notwithstanding  the  selections  do  not 
exhaust  the  claims  to  lieu  lands.  But  you  will  notify  all  such  claimants 
that  their  failure  heretofore  or  delay  henceforward  to  select  the  balance 
of  the  area  necessary  to  exhaust  their  claims  under  said  act,  will  be  at 
their  own  risk.  Not  only  are  the  boundaries  of  forest  reserves  subject 
to  change  as  pointed  out  in  the  decision  in  the  case  of  Tevis,  supra^  but 
bills  are  now  pending  before  Congress  the  purpose  of  which  is  to  modify 
the  conditions  under  which  lieu  selections  based  upon  relinquishments 
of  lands  within  such  boundaries  may  be  allowed.  Additional  selections 
of  lands  in  satisfaction  of  relinquishments  previously  made  will  be  sub- 
ject to  all  changes  occurring  in  the  meantime  both  in  the  reservation 
boundaries  and  in  the  law  governing  the  right  to  make  selection  of 
lieu  lands. 

2.  In  cases  of  pending  unconsidered  relinquishments  made  prior  to 
the  receipt  by  the  local  officers  of  your  said  office  direction  of  January 
16, 1900,  and  accompanied  by  selections  in  partial  satisfaction  thereof, 
you  will  require  the  claimants,  within  ninety  days  from  notice  of  this 
requirement,  to  make  additional  selections  in  full  satisfaction  of  such 
relinquishments,  and  upon  their  failure,  respectively,  to  do  so  their 
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pending  relinqoisbments  and  partial  selections  thereunder  will  be 
rejected. 

3.  In  every  instance  the  land  selected  must  at  the  time  of  selection  be 
of  the  character  subject  to  selection,  and  must  be  selected  in  lieu  of 
land  which  at  that  time  is  subject  to  relinquishment  to  the  United  States 
as  a  basis  for  the  selection  of  other  land  in  lieu  thereof. 


LIEU  SELECTIONS-ACT  OF  JUXE  4,  1807. 

Instructions. 

A  selection  under  the  act  of  June  4,  1897,  in  lieu  of  land  within  a  forest  reserTation, 
embraced  within  a  patent,  or  patent  certificate,  may  be  made  by  a  duly  author- 
ized attorney  in  fact.  As  to  selections  in  lieu  of  unperfected  claims,  the  right 
to  act  through  another  depends  upon  the  law  under  which  the  claim  is  held. 

If  a  selection  is  in  lieu  of  land  covered  by  a  patent,  or  patent  eertiiicate,  the  non- 
mineral  affidarit  may  be  made  by  any  credible  person  having  the  requisite  per- 
sonal knowledge  of  the  premises.  In  the  case  of  a  selection  in  lieu  of  an  onper- 
fected  claim,  the  non-mineral  affidavit  should  be  made  as  required  .in  the  law 
under  which  the  claim  is  held. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  March  6,  1900.  (E.  B.,  Jr.) 

Under  datea  January  22,  and  January  25,  1900,  your  office  asks 
instructions  in  the  matter  of  applications  to  select  lieu  lands  under  the 
provisions  of  the  act  of  June  4,  1897  (30  Stat.,  11,  36),  as  follows, 
respectively: 

1.  Whether  or  not  applications  under  said  act  can  be  filed  by  a  duly  authorized 
attorney  in  fact. 

2.  Whether  the  non-mineral  affidavit  required  in  such  selections  should  be  made 
by  the  applicant  or  may  be  made  by  any  other  person  possessing  the  requisite 
knowledge. 

Upon  tbe  first  point  you  are  advised  that  where  the  selection  is 
made  in  lieu  of  land,  the  legal  title  to  which  has  passed  out  of  the 
United  States  or  for  which  a  patent  certificate  has  issued  and  is  out- 
standing, the  Department  knows  of  no  good  reason  why  the  selection 
of  lieu  land  under  said  act  may  not  be  made  by  a  duly  authorized 
attorney  in  fact.  The  language  of  tbe  act  does  not  in  terms,  nor  by 
reasonable  implication,  preclude  such  selections  being  made  through  an 
attorney  in  fact.  But  where  the  selection  is  made  in  lieu  of  land 
covered  by  an  unperfected  bona  fide  claim,  for  which  a  patent  certifi- 
cate has  not  issued,  tbe  selection  must  be  made  in  all  respects  in  con- 
formity to  the  law  under  which  such  unperfected  claim  is  held,  and  as 
such  law  may  prevent  or  permit  the  initiation  of  a  claim  before  tbe 
local  office  through  another  than  the  claimant  himself,  so  will  selection 
of  other  lands  in  lieu  thereof  tbrougb  another  than  the  claimant  be 
prevented  or  i>ermitted. 
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Upon  the  second  point  yon  are  advised  that  where  the  selection  is 
in  lieu  of  land  covered  by  a  patent  or  a  patent  certificate  the  non- 
mineral  affidavit  may  be  made  by  any  credible  person  possessed  of  the 
requisite  personal  knowledge  in  the  premises,  and  where  the  selection 
is  in  lieu  of  an  unperfected  bona  fide  claim,  for  which  a  pateut  certificate 
has  not  issued,  the  non-mineral  affidavit  should  be  made  as  is  required 
in  the  law  under  which  such  unperfected  claim  is  held,  or  in  the  regu- 
lations issued  thereunder.  Non-mineral  affidavits  should  also  state 
whether  the  land  selected  is  within  six  miles  of  any  mining  claim. 


EVrDENCE— DEPOSITIONS-NEW  TRIAL. 
BUBTON  V.  flOWE. 

Depodtions  taken  and  transmitted  to  the  local  office  may  be  used  on  the  trial  by 
either  party  to  the  issne^  whether  taken  in  the  interest  of  such  party,  or  at  the 
instance  of  his  adversary. 

Error  oconrring  at  the  time  of  trial,  by  which  competent  and  material  evidence  is 
excluded,  will  be  considered  on  application  for  a  new  hearing. 

Newly  discovered  evidence  furnishes  a  proper  basis  for  a  new  trial,  if  it  is  apparent 
firom  the  showing  made  that  such  evidence,  if  introduced  and  unrebntted,  would 
determine  the  issue  between  the  parties,  and  the  applicant  for  the  new  trial  is 
not  chargeable  with  laches  in  failing  to  procure  such  evidence  at  the  time  of 
the  trial. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  March  6',  1900.  (J.  R.  W.) 

John  Barton  has  filed  a  petition  asking  the  Department  to  grant  a 
rehearing  in  this  cause.  Henry  Howe  made  homestead  entry,  Guthrie 
series,  Oklahoma,  land  district,  of  the  SE.  ^  of  Sec.  27,  Tp.  12  N.,  B.  3 
W.,  April  25,  1889.  May  9, 1889,  Almira  O.  Robb,  and  May  22,  1889, 
Frank  H.  Woodruff,  respectively,  filed  affidavits  of  contest,  and,  Sep- 
tember 16, 1889,  John  Burton  filed  an  application  for  hearing,  alleging 
that  Henry  Howe,  enti^yman,  conspired  with  Charles  F.  Howe,  his  son, 
to  gain  and  hold  x)ossession  of  said  tract  unlawfully,  by  means  of  the 
son  entering  the  territory  before  the  hour  of  opening,  and  occupying 
the  land  in  dispute,  and  subsequently  surrenderiug  it  to  his  father, 
Henry  Howe,  iiursuant  to  such  uulawful  collusion  and  fraud.  Septem- 
ber 24, 1889,  Burton  filed  an  additional  affidavit,  alleging  contestants 
Robb  and  Woodruff  were  both  disqualified  by  having  been  in  the  terri- 
tory during  the  prohibited  period  in  violation  of  law.  The  contest 
cases,  on  a  supplementary  affidavit  of  Burton,  filed  November  2, 1889, 
asking  it,  were  heard  together  February  16-17, 1891,  the  issues  between 
Bobb  and  Howe,  and  Woodruff'  and  Howe  being  heard  upon  agreed 
statements  of  facts.  June  19, 1891,  the  local  office  recommended  dis- 
missal of  all  three  contests. 

Burton  appealed  to  your  office,  July  18, 1891,  with  proof  of  service  on 
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Howe  and  Robb,  but  none  on  Woodruff,  but,  June  8, 1892,  submitted 
affiijayit  of  service  on  Woodruff's  attorney  by  copy  at  his  office,  being 
unable  to  make  personal  service.  June  30, 1891,  Woodruff  appealed. 
Robb  did  not.  May  10,  1892,  your  office  reversed  the  local  office,  held 
Howe's  entry  for  cancellation,  and  gave  Woodruff  the  preference  right 

November  26, 1892,  the  Department  refused  a  writ  of  certiorari  on 
Burton's  application,  and  January  5, 1893,  Burton  asked  the  Depart- 
ment to  review  its  decision  refusing  the  certiorari.  June  7, 1892,  Howe 
appealed  to  the  Department,  with  proof  of  service,  and  the  matters  of 
Burton's  application  for  review  (treated  as  an  appeal)  and  Howes 
appeal  were  considered  together.  (18  L.  D.,  31.)  Burton  petitioned 
for  a  rehearing,  which,  on  satisfactory  showing  of  absence  of  laches, 
was  entertained,  August  28, 1899. 

The  grounds  on  which  the  rehearing  is  asked  are: 

Exclusion  by  the  register  and  receiver  from  the  record  of  the  state- 
ment made  by  defendant  in  writing;  error  iq  not  permitting  plaintiff  to 
introduce  the  deposition  of  one  Charles  F.  Howe,  taken  by  defendant; 
error  in  holding,  from  the  testimony,  that  plaintiff  was  attorney  for 
defendant,  and  in  excluding  his  testimony  as  confidential;  and  newly 
discovered  evidence  set  out  in  affidavits. 

As  to  the  confidential  relation  of  petitioner  to  the  defendant,  no  new 
evidence  on  that  point  is  presented. 

In  respect  to  the  deposition  of  Charles  Howe  the  facts  were,  that  the 
entryman,  Henry  Howe,  had  taken  the  witness's  dei>ositiou  on  his 
behalf.  Burton  had  cross-examined.  At  the  hearing  the  entryman 
had  not  offered  the  deposition,  and  Burton  then  offered  it  on  his  own 
behalf,  and  it  was  excluded.  On  appeal  to  the  department  it  was  held 
(18  L.  D.,  31-35) : 

The  effort  of  Barton  to  introduce  the  testimony  of  Charles  Howe  procured  by 
Henry  Howe  was  clearly  not  competent  as  such  evidence  was  the  personal  right  of 
the  defendant.  T&ns  it  follows  that  Burton  has  faile<;l  to  introduce  competent 
authority  [evidence]  in  support  of  his  claim  which  leaves  Woodruff  and  Howe  0S 
the  only  parties  now  to  he  considered. 

The  theory  here  expressed,  that  evidence  duly  taken  is  the  property 
of  him  adducing  it,  and  can  be  suppressed  or  withdrawn  at  pleasure, 
without  consent  of  the  adverse  party,  is  erroneous,  and  requires  recon- 
sideration of  the  case.  A  party  deprived  of  evidence  which  he  was 
entitled  to  use  has  not  had  a  fair  trial.  No  authority  is  cited.  The 
aim  of  a  judicial  inquiry  is  the  attainment  of  justice.  Evidence  once 
adduced  belongs  to  the  court,  and  is  not  property  of  the  party.  By 
whomsoever  adduced,  it  is  the  duty  of  the  court  to  consider  and  apply 
it  for  the  purpose  of  attaining  justice.  A  court  is  not  at  liberty  to 
ignore  evidence,  or  to  i)ermit  a  party  to  suppress  evidence,  which  tends 
against  the  contention  of  him  by  whom  it  was  brought  into  court. 

In  respect  to  depositions  the  authorities  are  numerous  that  deposi- 
tions taken  and  transmitted  to  the  court  may  be  used  by  either  party  to 
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the  issue,  irrespective  of  by  whom  taken.  Fountain  v.  Ware,  56  Ala., 
558;  McArdle  v.  Bullock,  45  Ga.,  89;  Woodruff  v.  Garner,  39  Ind.,246; 
Citizens'  Bank  v.  Rhulard,  67  la.,  316;  Backer  v.  Beid,  36  Eans.,  468; 
Sullivan  v.  Morris,  8  Bush  (Ky.),  698;  Chase  v.  Springvale,  75  Me.,  156; 
McClintock  v.  Curd,  32  Mo.,  411 ;  O'Connor  v.  Amer,  &c.,  56  Pa.  St. , 
231;  Brandon  v.  Mullenix,  11  Heisk  (Tenn.),  496;  Echols  v.  Staunton, 
3  W.  Va.,  574;  Hazleton  v.  Union  Bank,  32  Wis.,  34. 

That  the  proposition  above  stated  in  the  opinion  in  18  L.  D.,  35,  was 
erroneous,  on  re-examination  is  clear.  Burton  was  entitled  to  use  the 
deposition  of  Charles  Howe,  taken  at  instance  of  his  adversary,  and 
denial  of  his  right  to  do  so  was  to  deprive  him  of  evidence  which  he 
had  right  to  offer  and  to  have  considered. 

Burton  also  complains  as  ground  for  rehearing  of  exclusion  of  a  state- 
ment of  facts.  No  reference  is  made  to  this  matter  in  the  opinion  in 
18  L.  D.,  31.  The  record  of  proceedings  in  the  local  office  shows  that 
objection  of  Howe  was  sustained  to  the  questions : 

state  whether  or  not-Jobn  Bnrton  requested  Henry  Howe  Febraary  16,  1891 ,  to 
let  him  have  the  agreed  statement  of  facts  he  prepared  some  time  in  March,  1890  f 

State  whether  or  not  Henry  Howe  made  a  statement  of  facts  of  this  case  in  March, 
1890f 

Here  John  Barton  offers  to  prove  that  an  agreed  statement  of  facts  was  entered 
into  by  him  as  contestant  and  Henry  Howe  as  defendant  in  this  case;  that  the  orig- 
inal is  not  in  his  possession  or  under  his  control,  but  in  possession  of  defendant  in 
this  case.  He  therefore  asks  that  he  be  permitted  to  introduce  a  copy  of  said  agree- 
ment and  stipulation  after  the  same  has  been  duly  certified  by  him  as  a  statement 
of  facts  made  and  entered  into  by  said  Henry  Howe,  defendant. 

This,  on  objection  of  counsel  for  Howe,  was  excluded  by  the  local 
officers  ^'  as  in  nature  of  a  compromise." 

The  nature  of  the  paper  here  sought  to  be  proved  by  secondary  evi- 
dence is  shown  by  the  petition  for  rehearing  to  be  not  a  stipulation,  or 
agreement  upon  the  facts  of  the  case,  but  a  narrative  respecting  the 
following  events  from  April  18, 1889.  When  Howe,  senior,  met  his  son 
at  Purcell,  was  with  him  three  days,  got  there  '^  specific  directions  as 
to  how  to  get  to  the  claim  he  wanted  me  to  take,  so  I  could  as  well 
have  gone  there  without  him  as  with  him ;"  that,  following  these  direc- 
tions, on  reaching  Oklahoma  station,  ten  minutes  past  2  p.  m.,  April 
22, 1889,  he  came  in  sight  of  his  son,  who  ^^  when  he  saw  I  saw  him 
started  east  and  1  followed,  but  did  not  catch  up  till  we  got  within  a 
few  rods  of  the  west  line  of  the  claim,"  when  the  son  stopped  to  talk 
to  a  man,  and  the  three  went  to  the  spring  on  the  claim. 

This,  while  not  a  stipulation  or  agreement,  was  an  admission  of  the 
facts.  Had  it  been  stated  orally  in  conversation  to  Burton  or  to  a 
third  party,  proof  of  it  was  competent  against  the  party  making  it.  It 
was  not  less  competent  because  reduced  to  writing  by  the  party,  signed, 
read  and  published,  and  then  kept  in  his  own  possession.  It  was  not 
in  the  nature  of  a  compromise,  but  was  an  admission  merely,  though, 
perhaps,  made  with  intention  and  for  the  purpose  of  being  mutually 
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accepted  by  both  parties  as  a  written  statement  of  facts.  Until  so 
signed,  it  is  subject  to  being  recalled,  explained  or  denied.  Any  admis- 
sion may  be  explained  or  disproved,  and  the  force  of  it  tbas  avoided. 
The  party  is  not  concladed  by  the  admission,  bat  it  is  competent  and 
provable  against  the  party  making  it.  Bishop  r.  Fletcher,  48  Mich., 
555;  Tilghman  v.  Fisher,  9  Watts  (Pa.),  441;  Keadman  v,  Conway,  126 
Mass.,  374;  Snell  v.  Bray,  56  Wis.,  150;  Grecnleafs  Ev.,  Vol.  1,  Sec. 
169.  It  was  clearly  error  to  exclude  proof  of  defendant's  own  state- 
ment of  the  manner  and  circnmstances  of  his  settlement  on  the  tract 
Avhen  offered  by  his  adversary  for  purpose  of  showing  violation  of  law 
and  of  disqualifying  the  entryman  to  make  the  entry. 

Burton  asks  for  rehearing  on  ground  of  newly  discovered  evidence. 
James  Shaw  and  John  Jones  make  oath  that  April  21, 1899,  the  day  before 
the  opening,  thoy  were  in  the  Indian  Territory,  at  Bice's  crossing,  and 
Henry  Howe,  the  entryman,  rode  a  horse  across  the  South  Canadian 
Biver  at  that  point,  and  they  were  then  acquainted  with  the  entryman. 
They  informed  Burton  of  the  fact  February  26,  1894.  Emil  Bracht 
and  Watson  T.  Bracht  make  afSdavit  that  April  12th  or  13th  Henry 
Howe,  entryman,  at  instance  of  his  son,  Charles  F.  Howe,  met  his  son 
and  the  two  Brachts  at  a  camp  near  a  brick-yard,  north  of  Purceil,  south 
of  South  Canadian  Biver,  in  the  Indian  Territory;  on  April  16,  or  17, 
Charles  F.  Howe  and  Henry  Howe  in  presence  of  the  Brachts  arranged 
that  the  entryman  was  to  take  logs  cut  by  the  son,  with  help  of  Emil 
Bracht,  and  placed  near  the  spring  on  the  land  in  controversy,  and  was 
to  make  entry  of  the  laud  in  controversy;  was  to  be  furnished  money, 
a  team,  implements,  and  material.  Description  of  the  proposed  daim, 
its  location,  and  a  sketch  map,  and  direction  how  to  reach  it  from  Okla- 
homa station  were  given  the  entryman  by  the  son,  who  had  been  in  the 
prohibited  territory.  Charles  F.  Howe,  on  the  night  of  April  21,  with 
the  two  Brachts,  traveled  from  their  camp  to  said  tract,  arriving  there 
seven  A.  M.,  April  22,  1889,  the  day  of  the  opening,  where  the  two 
Howes  met  substantially  as  stated  in  the  above  mentioned  alleged 
admission,  or  statement  of  the  entryman.  AfSants  did  not  inform 
Burton  of  these  facts  till  March  5,  1894. 

W.  T.  and  Fannie  McMichael,  on  or  about  July,  1889,  and  at  divers 
times  afterward,  at  their  residence  on  the  SW.J  of  the  section  wherein 
the  claim  lies,  stated  the  same  matters  set  out  in  detail  as  are  given  in 
substance  in  the  statement,  or  admission  of  the  entryman  above  men- 
tioned, which  they  first  communicated  to  Burton  March  5, 1894. 

It  may  be,  as  remarked  by  adverse  counsel,  remarkable  that  on  the 
day  when  information  of  final  decision  of  Woodrutt's  contest  was  received 
by  telegraph  Burton  was  able  to  learn  of  these  four  witnesses  and  the 
facts  within  their  knowledge.  But  no  counter  showing  is  submitted, 
though  counsel  were  served  with  the  petition  and  affidavits.  It  is  not 
incredible  that  witnesses  friendly  to  one  party  (as  for  instance  Wood- 
ruff), in  a  contest  between  several,  should  conceal  their  knowledge  of 
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material  facts  from  the  other  parties  till  the  party  with  whom  they  sym- 
pathized was  no  longer  interested.  The  evidence,  if  introduced  and 
not  rebutted  or  explained,  could  not  fail  to  determine  the  issue  between 
Howe  and  Burton.  It  is  not  merely  material,  but  unrebutted  would  be 
controlling  and  decisive  in  Burton's  favor.  Burton  swears  positively 
that  knowledge  of  the  fact  that  these  several  witnesses  knew  of  these 
facts,  was  not  known  to  him  till  the  times  stated  in  their  affidavits;  that 
he  had  iuquired  of  Emil  Bracht,  but  he  had  deceived  him  and  denied 
knowledge  of  them.  Had  Burton  known  the  facts  at  the  trial  he  could 
not  have  had  compulsory  process  to  get  the  testimony  till  the  Okla- 
homa act  (Sec.  1596,  Ok.  Stat.,  1893,),  ratified  by  Gougress  March  3, 
1891,  Section  17,  26  Stat.,  1026,  and  was  not  chargeable  with  laches  for 
not  obtaining  the  evidence. 

It  appears,  therefore,  that  Burton  has  been  deprived  of  a  fair  trial 
of  his  contest.  The  decision  heretofore  made  upon  his  contest  is  there- 
fore vacated,  and  a  new  hearing  awarded. 


MINING  CLAIM— SURVEY-MEANDERED  STREAM. 

Abgillite  Ornamental  Stone  Co. 

In  the  case  o  i  an  application  for  mineral  patent  that  emhraces  more  than  one  location 
sarvey  and  plat  mast  so  exhihit  the  hoDudariee  as  to  clearly  define  each 

location. 
Land  beloir  high,  water  mark  of  a  meandered  stream  (Missouri  River)  shonld  not  be 

inclnded  within  the  survey  of  a  mining  claim. 

Acting  Secretary  Ryan  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  March  7,  1900.  (C.  J.  W.) 

April  1,  IddS^  the  Argillite  Ornamental  Stone  Company  made  mineral 
entry  No.  3584  for  a  placer  claim,  survey  No.  5090,  Helena,  Montana, 
embracing  two  separate  locations  made  September  29,  1888, — one  for 
one  hundred  and  the  other  for  one  hundred  and  forty  acres. 

Aagast  5,  1898,  ai>on  examination  of  the  record,  your  office  found 
that  the  plat  of  survey  did  not  show  the  separate  locations  as  it  should, 
and  an  amended  survey  was  required. 

September  13, 1898,  said  company  filed  a  motion  for  review  of  said 
decision. 

January  24, 1899,  said  motion  was  denied,  and  claimant  was  allowed 
sixty  days  irom  notice  within  which  to  take  proper  steps  to  secure  the 
amended  survey,  failing  which  the  entry  was  held  for  cancellation. 

April  1, 1899,  the  claimant  filed  a  motion  for  review. 

May  3,1899,  said  motion  was  denied,  and  instructions  were  given  the 
surveyor- general,  as  follows: 

You  will  call  the  attention  of  the  depaty  who  mukes  the  amended  survey  to  the 
fact  that  line  2-3  runs  into  the  Missouri  river  and  that  a  part  of  the  river  is  thus 
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within  the  claim  as  surveyed.  No  part  of  the  claim  shonld  extend  beyond  the  high 
water  mark  of  the  river.  If  as  line  2-3  is  now  rnn  it  does  not  extend  beyond  this 
point,  an  explanation  to  that  eifect  wonld  be  received.  If  on  the  other  hand  this 
line  is  beyond  high  water  mark,  a  new  boundary  on  the  east  of  the  140  acre  location 
should  be  run  with  permanent  comers  established^  properly  numbered  in  the  aeries 
for  that  location,  so  as  to  mark  each  change  of  course  necessary  to  keep  within  the' 
limits  herein  indicated. 

You  will  also  call  the  deputy's  attention  to  the  fact  that  corner  5  as  now  shown  by 
the  survey  is  established  beyond  tlie  limits  of  the  140  acre  location,  so  that  lines  4-.5 
and  25  and  4-2  include  in  the  140  location  a  tract  that  properly  belongs  in  the  100 
acre  location. 

The  claimant  has  appealed  to  the  Department. 

The  main  qnestion  presented  is  as  to  the  necessity  for  an  amended 
survey.  The  survey  embraces  two  locations.  The  objection  made  by 
your  office  to  the  plat  as  returned  is  as  follows : 

The  plat  does  not  show  these  separate  locations  as  it  should,  and  the  comers  of  the 
whole  claim  are  numbered  consecutively  from  one  to  six,  inclusive,  instead  of  begin- 
ning with  corner  No.  1  for  each  location. 

The  appellant  contends:  (1)  That  the  plat  does  show  the  two  loca- 
tions accurately  and  separately.  This  contention  is  disproved  by  the 
plat  itself.  (2)  That  if  the  plat  is  defective,  as  stated  by  your  office, 
the  fault  is  with  the  office  of  the  surveyor-general,  and  appellant  is  not 
responsible  therefor. 

Section  2334  of  the  Revised  Statutes,  inter  allay  provides: 

The  surveyor-general  of  the  United  iStates  may  appoint  in  each  land-distriot  con- 
taining mineral  lands  as  many  competent  surveyors  as  shall  apply  for  appointment 
to  survey  mining-claims.  The  expenses  of  the  survey  of  vein  or  lode  claims,  and 
the  survey  and  subdivision  of  placer-olaims  into  smaller  quantities  than  one  hnndred 
and  sixty  acres,  together  with  the  cost  of  publication  of  notices,  shall  be  paid  by 
the  applicants,  and  they  shall  be  at  liberty  to  obtain  the  same  at  the  most  reasonable 
rates,  and  they  shall  also  be  at  liberty  to  employ  any  United  States  deputy  surveyor 
to  make  this  survey. 

Thus,  the  law  provides  the  manner  in  which  applicants  for  patent  to 
mineral  cLiims  may  obtain  such  survey  of  them  as  is  required  by  stat- 
ute and  the  regulations  of  the  department.  It  is  the  duty  of  the  land 
department,  however,  to  require  in  each  case  such  survey  and  plat  as 
the  law  contemplates,  and  where  an  error  is  apparent  in  the  survey  and 
plat  returned,  to  require  its  correction,  without  inquiry  as  to  who  was 
at  fault-^the  applicant  or  the  surveyor. 

One  error  in  the  survey  and  plat  in  question  is,  that  the  two  locations 
embraced  in  the  one  survey  are  not  so  designated  as  to  show  the 
bonndaries  of  each,  and  render  them  easily  distinguishable  in  all  their 
parts. 

That  the  survey  and  plat  in  a  case  where  more  than  one  location  is 
embraced  therein  must  so  exhibit  the  boundaries  of  each  as  to  clearly 
define  the  locations,  is  in  accordance  with  settled  ruling  of  the  depart- 
ment. (S.  F.  Mackie,  5  L.  1).,  199;  Golden  Sun  Mining  Company,  0 
L.  D.,  808.) 
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It  is  also  insisted  that  it  was  error  upon  the  part  of  your  office,  in 
your  decision  of  May  3, 1899,  overruling  the  motion  for  re-review,  to 
base  yonr  action  partially  upon  objections  to  the  survey  and  plat  other 
than  those  stated  in  your  decision  of  August  5, 1898,  the  particular 
matter  referred  to  being  the  fact  that  the  survey  and  plat  show  a  por- 
tion of  a  meandered  stream  (Missoari  river)  to  be  included  in  the  claim. 

There  is  nothing  in  this  contention.  It  was  competent  for  your  office 
to  call  attention  to  any  errorin  thesurvey  or  plat  not  previously  observed, 
with  a  view  to  its  correction,  so  long  as  the  case  remained  in  the  juris- 
diction of  your  office.  The  survey  as  exhibited  by  the  plat  clearly  shows 
the  easterly  line  thereof  to  be  below  high  water  mark  of  the  Missouri 
river,  for  a  considerable  distance,  thus  apparently  including  within  the 
claim  land  which  is  not  public  land  within  the  meaning  of  the  mining 
laws,  and  therefore  not  subject  to  entry. 

The  record  discloses  sufficient  ground  for  the  amended  survey,  and 
your  office  decisions  requiring  the  same  are  accordingly  affirmed. 


COLLIOAN  V.  DaIGLE. 

Petition  for  rehearing  denied  by  Secretary  Hitchcock,  March  8, 1900. 
See  departmental  decision  of  November  21,  1898,  27  L.  D.,  621. 


PRACTICE— SERVICE  OF  XOTICE  BY  PUBLICATIOX. 

Dayies  V.  Lagkneb's  Heirs. 

Rnle  14  of  Practice  (Rules  of  1896)  requires  no  notice  by  registered  mail,  in  service 
of  notice  by  publication,  where  the  suit  is  against  the  unknown  heirs  of  the 
entrymaDy  and  it  is  affirmatiyely  shown  that  the  address,  either  past  or  present, 
of  the  defendant  heirs  is  unknown,  and  that  there  are  no  heirs  at  decedent^s 
last  known  address. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office,  March 
(W.  V.  D.)  8, 1900.  (J.  R.  W.) 

April  4, 1889,  George  Lackner,  a  naturalized  citizen  of  Austrian  birtb, 
made  timber  culture  entry  of  the  E.  i  of  the  NE.  J  of  Sec.  14,  T.  117  N.,  11. 
50  W.,  Watertown  land  district,  South  Dakota.  August  4,  1897,  Wil- 
liam Davies  filed  contest  affidavit  against  said  entry,  alleging  said 
Lackner  died  on  or  about  August  15,  1894,  and  to  affiant's  best  knowl- 
edge, information  and  belief  left  no  heirs  in  the  United  States;  at  his 
death  he  was  a  single  man,  a  county  charge;  that  affiant  made  diligent 
inquiry  among  the  friends  and  acquaintances  of  said  Lackner,  and  was 
unable  to  learn  the  name  of  any  heir, "  and  that  there  are  no  heirs  what- 
ever, except  a  rumor  that  he  had  a  brother-in-law  in  Germany;"  affiant 
made  inquiry  of  Orker  Nelson,  Jens  Jensen  and  Benett  Geramo,  living 
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near  said  laud.  Plaintiif  speciAcally  charged  failare  of  the  entryman 
or  of  any  heir  to  plant  any  part  of  the  tract  to  trees,  seeds  or  cnttings. 
The  affidavit  was  duly  corroborated.  Contest  notice  was  issued  and 
returned  not  served.  November  22, 1897,  plaintiff  filed  affidavit,  alleg- 
ing he  had  made  diligent  search,  and  inquiry  for  the  heirs  of  said  dece- 
dent at  the  post-offices  and  through  the  neighborhood  in  vicinity  of 
the  land,  for  purpose  of  securing  service  on  and  ascertaining  the  names 
of  the  heirs  of  said  Lackner,  if  any  he  had;  also  of  three  persons  named 
living  near  the  land;  also  at  Watertown,  which  is  near  the  land,  and 
of  the  postmaster  at  Goodwin,  South  Dakota,  which  was  Lackner's 
address  while  he  was  living  on  the  land,  and  was  unable  to  find  any 
one  who  knew  anything  about  decedent's  relatives,  or  whether  he  had 
any  living;  that  Lackner  during  his  lifetime  was  reputed  to  have  no 
relatives  in  this  country,  and  such  was  the  understanding  of  his  neigh- 
bors living  near  the  tract.  November  26, 1897,  the  local  office  issued 
alias  notice  for  hearing  January  4,  1898,  and  authorized  service  by  pub- 
lication, which  was  duly  made,  and  copy  duly  posted  in  the  local  office 
and  on  the  land,  but  no  notice  was  mailed  to  the  unknown  heirs,  because, 
as  stated  in  the  record,  said  heirs  had  no  known  address.  Hearing  was 
had  January  4, 1898,  no  appearance  being  made  by  or  for  any  heir,  and 
February,  1898,  the  local  office  recommended  cancellation  of  the  entry. 
Your  office  decision  held : 

Service  of  notice  of  hearing  ....  does  not  comply  witli  the  rules  of  practice,  in 
that  a  copy  thereof  was  not  mailed  to  defendants  at  Goodwin,  Soath  Dakota,  the 
entryman's  address  of  record.  The  residence  of  the  heir  is  presumed  to  be  that  of 
his  ancestor,  and  notice  of  hearing  should  have  been  sent  to  the  ancestor's  post- 
office.  This  not  having  been  done,  yon  failed  to  obtain  jurisdiction.  .  .  .  For 
the  reason  stated,  your  decision  is  set  aside. 

Contestant  appealed  to  the  department. 

The  contest  was  initiated  August  4, 1897.  Hule  14  as  then  existing 
required  notice  by  registered  letter  to  be  mailed  only  to  the  "last 
known  address  of  each  person  to  be  notified."  In  the  case  at  bar  it 
was  affirmatively  shown  that  the  address,  either  past  or  present,  of 
defendants,  the  heirs,  was  unknown,  and  that  there  were  no  heirs  at 
decedent's  last  known  address.  No  notice  by  registered  mail  was 
required.  Carpenter  v.  Kopecky's  Heirs,  29  L.  D.,  445.  The  service 
made  conformed  to  the  then  existing  rules. 

Your  office  decision  is  therefore  reversed. 
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RAILROAD  GRAXT-IS8UAXCE  OF  PATENTS. 

Central  Pacific  Ky.  Co.  et  al. 

Directions  given  in  the  matter  of  the  issaance  of  patents  on  account  of  the  grants 
made  by  the  acts  of  July  1,  1862,  and  Jaly  2,  1864,  to  aid  in  the  conatmction  of 
the  Central  Pacific  railroad,  and  the  grant  made  by  the  act  of  July  25,  1866,  to 
aid  in  the  constrnction  of  the  California  and  Oregon  railroad. 

Secretary  Hitchcock   to  the  Commissioner  of  the  General  Land  OffieCj 
(W.  V.  D.)  March  8, 1900. "  (F.  W.  C.) 

The  Department  has  again  considered  the  request  on  belialf  of  both 
the  Central  Pacific  Railway  Company  and  the  Central  Pacific  Bailroad 
Company,  that  patents  hereafter  issned  on  account  of  grants  made  by 
the  acts  of  July  1, 1862  (12  Stat.,  489),  and  July  2, 1864  (13  Stat.,  366), 
to  aid  in  the  construction  of  the  Central  Pacific  railroad,  and  the  grant 
made  by  the  act  of  July  25, 1866  (14  Stat.,  239),  to  aid  in  the  construc- 
tion of  the  California  and  Oregon  railroad,  be  issued,  with  certain 
exceptions,  in  the  name  of  the  Central  Pacific  Railway  Company,  as 
grantee  of  the  Central  Pacific  Bailroad  Company,  the  Central  Pacific 
Railroad  Company  having  conveyed  all  of  its  property,  including  the 
portions  of  the  land  grants  above  described,  which  are  not  included  in 
said  exceptions,  to  the  Central  Pacific  Railway  Company.  The  excep- 
tions from  the  conveyance  are  lands  sold  prior  to  the  execution  of  the 
mortgage  from  the  Central  Pacific  Railroad  Company  to  Charles  Croker 
and  Silas  W.  Sanderson,  dated  the  first  day  of  October,  1870,  securing 
the  payment  of  the  laud  bonds  of  said  last-mentioned  company,  and 
all  such  parts  and  parcels  of  said  lands  as  shall  have  since  been 
released  from  said  mortgage  in  accordance  with  the  provisions  thereof. 
Lists  of  the  lands  included  in  the  exceptions  are  filed,  and  as  to  these 
lands  it  is  desired  that  the  patents  issue  to  the  Central  Pacific  Rail- 
road Company,  thus  affording  a  muniment  of  title  to  the  purchasers 
thereof  firom  that  company. 

The  exceptions  aggregate  approximately  58,580.95  acres.  Of  this 
amount  there  hq>ve  been  listed  on  account  of  the  grants  approximately 
17,043.26  acres,  which  are  pending  undisposed  of,  the  lands  included 
therein  being  mostly  cullings  from  the  lists  presented  on  account  of 
the  grants  and  not  patented  for  various  reasons.  It  is  stated  to  be 
the  intention,  in  future  applications  for  patents  under  the  aforesaid 
grants,  to  designate  therein  the  particular  company  to  which  the 
patent  should  be  issued. 

Upon  further  consideration  of  the  matter,  the  request  is  granted, 
and  in  the  future  issue  of  patents  under  these  grants  you  will  be 
governed  accordingly. 
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STATE  SELECTION-SETTLEMENT  RIGHT— ACT  OF  AUGUST  18,  18»1. 

Brown  t?.  State  of  Idaho. 

The  right  of  selection  accorded  to  the  State  by  the  act  of  Angast  18, 189-i,  doee  not 
extend  to  land  embraced  within  a  prior  adverse  settlement  claim  that  ia  asserted 
in  dne  time  after  survey. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  March  8, 1900.  (G.  B.  G.) 

This  is  an  appeal  by  the  State  of  Idaho  from  yoar  ofSce  decision  of 
April  8, 1899,  rejecting  its  application  to  select,  per  list  l^o.4,  for  Stat-e^ 
charitable  and  other  institutions,  the  E.  ^  of  the  SE.  \  of  Sec.  31  and 
the  W.  i  of  the  SW.  J  of  Sec.  32,  T.  41  N.,  R.  1  E.,  Lewiston,  Idaho, 
under  the  grants  to  the  State  for  such  purposes,  made  by  the  act  of 
July  3, 1890  (26  Stat.,  215),  entitled  '<  An  act  to  provide  for  the  admis- 
sion of  the  State  of  Idaho  into  the  Union." 

By  an  act  of  August  18, 1894  (28  Stat.,  372, 394-^95),  it  was  provided 
that  the  governors  of  certain  States,  including  the  State  of  Idaho,  might 
apply  to  the  Commissioner  of  the  General  Land  OfSce  for  the  survey  of 
any  township  or  townships  of  public  lands  remaining  unsurveyed  in  any 
of  the  several  surveying  districts  in  the  State  at  the  date  of  the  appli- 
cation, and  that — 

the  lauds  that  may  he  foand  to  fall  within  the  limits  of  such  township  or  townships, 
as  ascertained  hy  the  survey,  shall  be  reserved  upon  the  filing  of  the  application  for 
snrvey  from  any  adverse  appropriation  by  settlement  or  otherwise  except  ander 
rights  that  may  he  found  to  exist  of  prior  inception,  for  a  period  to  extend  from 
such  application  for  survey  until  the  expiration  of  sixty  days  from  the  date  of  the 
filing  of  the  township  plat  of  survey  iu  the  proper  district  land  office,  during  which 
period  of  sixty  days  the  State  may  select  any  of  such  lands  not  embraced  in  any 
valid  adverse  claim,  for  the  satisfaction  of  such  grants. 

By  permission  and  under  authority  of  this  act,  the  governor  of  tbe 
State  of  Idaho  filed  iu  your  office,  May  7, 1895,  an  application  for  the 
survey  of  said  township,  and  a  notice  of  the  withdrawal  thereof  from 
settlement  issued  from  your  office  May  14,  1895,  to  take  effect  as  of  the 
date  of  the  filing  of  the  State's  application  for  survey.  The  survey  was 
made,  the  plat  thereof  being  filed  in  the  local  office  at  Lewiston,  Idaho, 
January  10, 1898. 

In  tbe  meantime,  however,  and  on  December  14, 1897,  the  State  of 
Idaho  filed  a  list  of  selections  embracing  said  tract,  and,  January  24, 
1898,  Charles  D.  Brown  applied  to  make  homestead  entry  thereof, 
alleging  settlement  August  22, 1894. 

June  3, 1898,  your  office  ordered  a  hearing  to  determine  the  respec- 
tive rights  of  the  parties,  which  contest  was  heard  at  the  local  office 
July  27, 1898.  August  12, 1898,  and  before  tbe  local  officers  rendered 
their  decision  in  the  case,  the  State  refiled  its  list  of  selections  embrac- 
ing said  tract,  which  was  rejected  by  tbe  local  officers,  and,  September 
17, 1898,  upon  the  stipulations  entered  into  between  the  parties  at  the 


DECISIONS   EELATING    TO   THE    PUBLIC    LANDS.  591 

hearing,  and  the  evidence  adduced  thereat,  these  officers  recommended 
that  the  State's  said  selection  of  December  14, 1897,  be  canceled  as  to 
said  tract,  and  that  Brown's  application  be  allowed,  and  upon  the 
appeal  of  the  State,  your  office  affirmed  said  decision,  and  the  State's 
application  was  rejected,  as  aforesaid. 

The  testimony  taken  at  the  hearing  shows  that  Brown  went  upon 
the  land  in  controversy,  in  August,  1894,  and  marked  the  boundaries 
of  the  claim;  that  in  October,  1894,  he  went  to  the  State  of  Maine  for 
his  family,  returning  with  the  members  thereof  to  Moscow,  Idabo,  in 
April,  1895;  that  in  March,  1895,  he  let  the  contract  for  a  house  to  be 
built  upon  the  land,  which  was  built.  It  does  not  appear  just  when 
this  house  was  completed,  but  it  was  ready  for  occupancy  and  he  moved 
his  family  into  it  May  20, 1895,  and  it  is  clear  that  he  has  since  that 
time  resided  upon  the  land  and  cultivated  it  as  required  by  law. 

The  land  in  controversy  was  therefore,  at  the  date  of  the  State's 
application  for  survey  thereof,  at  the  date  of  the  withdrawal,  at  the 
date  of  the  survey,  and  at  the  date  of  the  fihng  of  the  plat  of  survey  in 
the  local  office,  embraced  in  the  valid  adverse  claim  of  Brown,  and  the 
State  did  not  have  a  preference  right,  or  any  right,  to  select  said  tract 
so  long  as  said  adverse  claim  was  duly  prosecuted,  and  Brown  having 
filed  his  application  to  enter  the  same  in  the  local  office  before  the 
expiration  of  three  months  from  the  Uling  of  the  plat  of  the  survey 
thereof,  his  claim  must  be  upheld. 

It  is  not  necessary  for  the  purposes  of  a  decision  in  this  case  to  analyze 
the  grounds  upon  which  your  office  decision  rests,  nor  to  set  forth  in 
detail  the  contentious  of  the  appellant.  It  can  make  no  difference  in  this 
case  whether  the  filing  of  the  Staters  list,  December  14, 1897,  was  pre- 
mature, under  the  ruling  of  the  department  in  the  case  of  Benson  v. 
State  of  Idaho  (24  L.  D.,  272),  nor  is  it  material  whether  that  case  rests 
on  sufficient  grounds.  Neither  is  it  an  important  consideration,  if  said 
list  was  prematurely  filed,  what  efifect  that  filing  had  upon  the  right  of 
the  State  to  refile  its  list  August  12, 1898,  nor  what  would  have  been 
the  legal  effect  of  such  refiling,  in  the  absence  of  a  valid  adverse  claim 
to  the  land  initiated  prior  to  the  State's  application  for  survey.  There 
are  several  cases  before  the  department  involving  the  claim  of  the  State 
to  select  other  lands  in  this  and  other  townships,  and  these  questions 
may  arise  in  some  ot*  those  cases.  One  of  the  contentions  of  the  appel- 
lant herein  is  that  these  several  cases  should  be  consolidated,  but,  inas- 
much as  the  contest  of  the  State  in  each  case  is  against  another  and  a 
different  claimant,  this  contention  cannot  be  sustained,  and  the  motion 
to  consolidate  is  denied. 

The  decision  appealed  from  is  affirmed. 
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MIXING  CLAIM— NOTICE  OF  APPLICATION. 

Hbnet  Wax  et  al. 

A  published  notice  of  application  for  mineral  patent  that  shows  no  connection  of  the 
claim  with  a  mineral  monament,  or  corner  of  the  pnblio  survey,  is  fatally 
defective. 

Secretary  Sitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  March  8, 1900.  (C.  J.  W.) 

December  29,  1898,  Henry  Wax  and  A.  T.  Beynolds  made  mineral 
entry  No.  12,  at  Lewiston,  Idaho,  for  the  Bullion  lode  claim,  survey 
No.  1296. 

April  11,  1899,  your  office  took  np  the  record  and  foand  the  pub- 
lished notice  of  the  application  upon  which  the  entry  was  allowed  to 
be  fatally  defective,  and  required  the  applicants  to  republish  notice  of 
said  application,  and  to  post  said  notice  and  plat  anew  on  said  claim 
and  in  the  local  office,  as  in  the  original  case. 

The  applicants  for  patent  have  appealed  from  your  office  decision, 
and  insist  upon  the  sufficiency  of  their  published  notice  as  given.  This 
is  the  only  question  presented  by  the  appeal.  The  land  applied  for  is 
unsurveyed,  the  claim  being  connected  with  a  United  States  location 
monument,  the  mention  of  which  and  its  course  and  distance  firom 
corner  Fo.  1  of  the  claim  are  omitted  from  the  published  notice  of  the 
application  for  patent.  The  effect  of  the  failure  of  the  notice  as  pub- 
lished to  show  the  connection  of  the  claim  with  a  corner  of  a  pubhc 
survey,  or  with  a  mineral  monument,  is  to  be  considered. 

In  the  case  of  Hallett  and  Hamburg  Lodes  (27  L.  D.,  104,  1081-09) 
the  department,  speaking  on  this  subject,  said : 

Althou|3:h  neither  the  statate  nor  the  official  regnlations  expressly  require  that  the 
published  notice  give  a  connection  by  course  and  distance  between  the  claim  and  a 
comer  of  the  pnblic  survey  or  a  mineral  monament,  yet  it  has  l>een  repeatedly  held, 
and  under  the  practice  of  your  office  and  the  decisions  of  the  Department  has  become 
well  settled,  that  snch  a  connection  should  be  given  therein  (Tennessee  Lode,  7L.D.» 
392;  Hoffman  et  a\,  v,  Venard  ei  al.^  14  I^.  D.,  45;  Broad  Ax  Lode,  22  L.  D.,  244;  and 
Salphur  Springs  Quicksilver  Mine,  22  L.  D.,  715. 

Since  the  decision  in  the  Hallett  and  Hamburg  case,  rendered  June 
25, 1898,  the  rule  therein  referred  to  has  been  incorporated  in  the  mining 
regulations  (28  L.  D.,  577,  603). 

The  published  notice  in  question  shows  no  connection  of  the  claim 
with  a  mineral  monument  or  corner  of  the  public  survey,  and  your  office 
properly  held  the  notice  to  be  insufficient. 

The  decision  appealed  from  is  accordingly  affirmed. 
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LIEU  SELECTIONS-ACT  OF  JUNE  4,  1897. 

E.   S.  GOSNEY. 

The  right  of  lien  selection  under  the  act  of  June  4,  1897|  is  expressly  restricted  to 
"vacant  land  open  to  settlement/'  and  hence  can  not  be  allowed,  where  the  land 
applied  for  is  embraced  within  an  existing  forest  reseryation,  established  by 
proclamation  of  the  President  under  section  24,  act  of  March  3,  1891. 

If  agricultural  lands  are  improvidently  included  in  a  forest  reservation  they  can 
be  eliminated  therefrom  only  by  a  proclamation  of  the  President,  or  by  the 
action  of  Congress,  and,  until  so  eli  mi  Dated,  such  lands  will  continue  a  part  of 
the  reservation. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  March  8,  WOO.  (E.  B.,  Jr.) 

By  your  office  decision  of  May  29, 1899,  the  application  of  E.  8.  Gos- 
Dey,  filed  August  29, 1898,  to  select,  under  the  act  of  June  4,  1897  (30 
Stat.,  11,  36),  the  N W^  of  the  SWJ  of  section  22,  T.  18  K,  E.  8  E.,  Qt. 
and  S.  M.,  Prescott,  Arizona,  land  district,  in  lieu,  of  the  8EJ  of  the 
SE^  of  section  20,  T.  20  S.,  E.  31  E.,  M.  D.  M.,  within  the  limits  of  the 
Sierra  forest  reserve  was  rejected  for  the  reason  that  the  tract  applied 
for  was  part  of  the  San  Francisco  Mountains  forest  reserves  created 
August  17,  1898,  by  proclamation  of  the  President. 

Gosney  appeals  from  the  rejection  of  his  application,  contending,  in 
effect: 

1.  That  the  said  proclamation  did  not  le<;:ally  prevent  the  selection  as  lien  land  of 
the  land  above  described  in  the  San  Francisco  Mountains  forest  reserves. 

2.  That  said  land  is  agricultural  in  character  and  therefore  not  of  the  character 
intended  to  be  embraced  in  such  forest  reserves. 

The  land  which  Gosney  applied  to  select  constitutes,  with  certain 
other  lands,  the  San  Francisco  Mountains  forest  reserves  which 
were  '^  reserved  from  entry  or  settlement  and  set  apart  as  public  reser- 
vations" August  17, 1898,  by  proclamation  of  the  President  (30  Stat., 
.  1780),  pursuant  to  authority  contained  in  section  twenty-four  of  the  act 
of  March  3,  1891  (26  Stat.,  1095,  1103),  as  follows: 

That  the  President  of  the  United  States  may,  from  time  to  time,  set  apart  and 
reserve,  in  any  State  or  Territory  having  public  land  bearing  forests,  in  any  part  of 
the  public  lands  wholly  or  in  part  covered  with  timber  or  undergrowth,  whether  of 
commercial  value  or  not,  as  public  reservations,  aud  the  President  shall,  by  public 
proclamation,  declare  the  establishment  of  such  reservations  and  the  limits  thereof. 

The  act  of  June  4, 1897,  supra^  under  which  Gosney  made  his  appli- 
cation to  select  expressly  restricts  selections  thereunder  to  "vacant 
land  open  to  settlement." 

It  thus  appears  that  when  Gosney  made  application  to  select  the 
tract  in  question  it  was  actually  reserved  from  entry  or  settlement.  It 
is  still  so  reserved  so  far  as  appears.  Not  being  "vacant  land  open  to 
settlement"  it  is  not  subject  to  lieu  selection  under  said  act. 

It  is  also  provided  in  the  act  of  June  4, 1897,  supra,  that — 

No  public  forest  reservation  shall  be  established,  except  to  improve  and  protect 
the  forest  within  the  reservation,  or  for  the  purpose  of  secnring  favorable  condi- 
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tions  of  water  Hows,  and  to  famish  a  coiitiunous  supply  of  timber  for  the  use  and 
necessities  of  citizens  of  tho  United  States;  but  it  is  not  tlie  purpose  or  intent  of 
these  provisions,  or  of  the  act  providing  fur  such  reservations,  to  aathorize  the 
inclusion  therein  of  lands  more  valuable  for  the  mineral  therein,  or  for  ngricnltural 
purposes,  than  for  forest  purposes. 

and  that — 

Upon  the  recommendation  of  the  Secretary  of  the  Interior,  with  the  approval  of 
the  President,  after  sixty  days'  notice  thereof,  published  in  two  papers  of  *;eneral 
circulation  in  the  State  or  Territory  wherein  any  forest  reservation  is  sitnat«i1  an<l 
near  the  said  reservation,  any  public  lands  embraced  within  the  limits  of  any  forest 
reservation  which,  after  due  examination  by  personal  inspection  of  a  c-ompetent 
person  appointed  for  that  purpose  by  the  Secretary  of  the  Interior,  shall  be  found 
better  adapted  for  mining  or  for  agricultural  purposes  than  for  forest  usage,  may  be 
restored  to  the  public  domain. 

The  President  is  hereby  authorized  at  any  time  to  modify  any  Execntive  omler 
that  has  been  or  may  hereafter  bo  made  establishing  any  forest  reserve,  and  by  such 
modification  may  reduce  the  area  or  change  the  boundary  lines  of  such  reserve,  or 
may  vacate  altogether  any  order  creating  such  reserve. 

From  these  provisions  of  the  act  of  1897  it  clearly  appears  that  Con- 
gress did  not  intend  to  aathorize  the  inclnsiou  in  pnblic  forest  reser- 
vations "of  lands  more  vahiable  for  the  mineral  thereiu,  or  for 
agricnltiiral  puri)ose8,  than  for  forest  purposes'';  and  also  that  ade- 
quate provision  is  made  for  the  elimination  from  such  reservations  of 
lauds  of  the  character  just  described  and  their  restoration  to  the  public 
domain. 

But  where  public  agricultural  lands  are  iraprovitlently  included  in  a 
forest  reservation  they  can  be  eliminated  therefrom  only  by  a  procla- 
mation of  the  President  or  by  the  ai^tion  of  Congress,  and  until  so 
eliminat^Ml  they  will  continue  a  part  of  the  reservation  and  be  withheld 
from  settlement  and  entry.  t  does  not  appear  from  tiie  record  in  this 
case  whether  or  not  the  land  Gosney  sought  to  select  is  agricultural  in 
character.  But  if  it  be  conceded  that  it  is  of  such  character  it  is  still 
none  the  less  reserved  from  entry  or  settlement,  and  so  not  subject  to 
lieu  selection,  so  long  as  it  remains  a  part  of  apubli<;  forest  reservation. 

The  decision  of  your  ofllice  is  correct  and  is  therefore  atHrmed. 


LIKU  SEI^ECTIONS-KAII.ROAll  I.AND.S— Al'T  OF  JUNK  4,  1«07. 

Instructions. 

Lands  granted  to  railroad  eomp.anies  can  not  be  made  bases  for  lieu  selections  under 
the  act  of  Juno  4,  1897,  except  in  cjises  whero  the  full  legal  title  to  such  lands  has 
passed  out  of  the  governnuMit,  aud  beyond  the  control  of  the  Land  nepartment, 
by  a  patent,  or  by  some  means  which  is  the  full  legal  equivalent  thereof. 

Secretary  Hitchcock  to  the  CommisHloner  of  the  Oeneral  Land  Office^  March 
(W.  V.  I).)  9,  1900.  (E.  B.,  Jr.) 

Replying  to  your  office  inquiry  of  December  19,  1899,  relative  to 
exchanges  under  the  provisions  of  the  act  of  June  4,  1897  (30  Stat.,  11, 
36),  of  lands  granted  to  railroad  companies,  and  subsequently  included 
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within  the  boundaries  of  forest  reserves,  for  public  lauds  outside  such 
reserves,  you  are  advised  that  the  Department  sees  no  reason  to  modify 
in  any  way  its  instructions  in  point,  dated  April  20,  1899,  28  L.  !>.,  328 
(referred  to  by  you  as  embodied  in  circular  instructions  dated  May  9, 
1899,  28  L.  D.,  521,  reissued  December  19,  1899,  29  L.  D.,  391),  that 
lauds  so  granted  can  not  be  made  bases  for  lieu  selections  under  said  act 
except  in  cases  where  the  full  legal  title  to  such  lands  has  "  passed  out 
of  the  government  and  beyond  the  control  of  the  land  department  by  a 
patent  or  by  some  means  which  is  the  full  legal  equivalent  thereof.'' 

It  is  essential,  among  other  things,  that  lands  used  as  bases  in 
exchanges  under  said  act  must  be  "covered  by  an  uwi^erfected  bona  Jide 
claim  or  by  a  patent."  In  the  case  of  F.  A.  Hyde  ct  a/.,  28  L.  D.,  284, 
267,  construing  the  words  just  quoted  from  the  exchange  provision  of 
the  act,  the  Department  said: 

Here  are  iudicated  two  distinct  degrees  of  rigbt  or  title  to  land :  First— au  inchoate, 
inceptive  or  equitable  right  or  title  susceptible  of  perfection  by  compliance  with 
law,  and,  second— fuU  legal  or  fee  simple  title,  the  holders  or  possessors  of  which 
are  spoken  of  respectively  as  *•  settler"  and  '* owner."  The  tract  which  Belden  has 
offered  to  the  government  in  exchange  is  ** covered"  not  by  **  patent,"  in  the  literal 
meaning  of  the  term,  but  by  direct  grant  from  the  United  States  to  the  State  of 
California,  by  means  of  an  act  of  Congress,  as  already  stated.  In  Michigan  Land 
and  Lumber  Co.  l\  Rust  (168  U.  S.,  iSO,  592)  it  is  said: 

**  Generally  speaking,  while  the  legal  title  remains  in  the  United  States,  the  grant 
is  in  process  of  administration  and  the  land  is  subject  to  the. jurisdiction  of  the  laud 
department  of  the  government.  It  is  true  a  parent  is  not  always  necessary  for  the 
transfer  of  the  legal  title.  Sometimes  an  act  of  Congress  will  pass  the  fee.  Strother 
P.  LucaH,  12  Pet.,  410,  454;  Grignon's  Lessee  r.  Awtor,  2  How.,  819;  Chouteau  r.  Eck- 
hart,  2  How.,  344'  372;  Glasgow  r.  Hotiz,  1  Black,  595;  Langdeau  r.  Hanes,  21  Wall., 
521;  Ryan  v.  Carter,  93  U.  S.  78.  Sometimes  a  certification  of  a  list  of  lauds  to  the 
grantee  is  declared  to  be  operative  to  transfer  such  title,  Rev.  Stat.  Sec.  2449; 
Frasher  r.  O'Connor,  115  U.  S.,  102;  but  wherever  the  granting  act  specifically  pro- 
vides IVu-  the  issue  of  a  patent,  then  the  rule  is  that  the  legal  title  remains  in  the 
government  until  the  issue  of  the  patent,  Baguell  r.  Broderick,  13  Pet.,  436,  450;  and 
while  so  remaining  the  grant  is  in  procobs  of  administration,  and  the  jurisdiction  of 
the  laud  department  is  not  lost." 

Here  the  act  of  Congress  passed  the  fee  and  therefore  made  no  provision  for  the 
issue  of  a  patent.  Title  by  such  means  is  the  simplest  and  highest  known  to  our 
laws,  and  is  beyond  question  the  full  eijuivalent  of  title  by  patent,  which  is  the 
deed  or  instrument  by  which  the  executive,  in  pursuance  of  law,  conveys  the  title 
to  public  lands. 

The  question  then  presented  in  this  connection  is,  whether  the  term  '^patent,"  as 
used  in  said  provision,  should  be  taken  in  its  literal  signification  only,  or  should  be 
construed  to  have  been  used  in  the  broader,  general  sense  to  denote  a  tract  to  which, 
the  full  legal  title,  however  granted  or  conveyed,  has  passed  out  of  the  government 
and  beyond  the  control  of  the  land  department,  in  contradistinction  to  the  other 
and  lower  degree  of  right  or  title  indicated  by  the  words  '-unperfected  bona  fide 
claim."  The  Department  is  constrained  to  so  construe  it,  in  order  to  give  etleet  to 
the  evident  purpose  of  Congress  in  the  premises,  as  gathered  from  this  and  kindred 
legislation. 

In  its  instructions  of  April  26, 1899,  «2*/jra,  the  Department  also  said: 

That  which  may  be  relinquished  is  described  as  "a  tract  covered  by  an  unper- 
fected  bona  fide  claim  or  by  a  patent,"  and  is  believed  to  include  any  tract  covered  by 
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any  unperfected  bona  fide  claim  nuder  auy  of  the  general  land  laws  of  the  UniUd 
States  (other  than  the  niiiiiug  laws),  or  to  which  the  full  legal  title  has  passed  oat 
of  the  government  and  beyond  the  control  of  the  laud  department  by  any  means 
which  Is  the  full  legal  eqaivalent  of  a  patent. 

As  the  Departineut  construes  the  provision  in  qaestion  there  are, 
therefore,  two  general  classes  who  may  avail  themselves  of  the  exchange 
of  lands  therein  provided  for,  that  is  (I)  those  holding  unperfected ^na 
fide  claims  within  the  boundaries  of  forest  reserves,  under  any  of  the 
general  land  laws  other  than  the  mining  laws,  and  (2)  those  holding  lands 
within  such  boundaries  under  a  patent  or  its  equivalent,  meaning  by 
"equivalent"  an  act  of  Congress  where  that  passes  the  fee  and  makes 
no  provision  for  the  issuing  of  patent  or  other  instrument  of  conveyance 
by  the  executive  branch  of  the  government,  or  a  certification  where  that 
is  the  prescribed  method  of  transferring  the  title. 

Those  claiming  under  grants  to  aid  in  the  construction  of  railroads 
fall  within  the  second  of  these  classes,  if  within  either.  Lands  held 
under  such  grants  are  not  held  as  unperfected  bona  fide  claims  under 
the  general  land  laws,  and  are  therefore  not  available  as  bases  for  lieu 
selections  unless  they  are  covered  by  a  patent  or  its  equivalent.  The 
acts  making  these  grants  expressly  provide  for  the  issuing  of  patents 
or  other  instruments  of  conveyance  by  the  executive  branch  of  the 
government  and  until  this  is  done  the  grant  is  in  process  of  administra- 
tion and  adjustment  and  the  land  is  within  its  jurisdiction  and  control 
to  the  extent  at  least  that  it  is  authorized  and  empowered  to  ascertain 
whether  the  land  is  of  the  character  contemplated  by  the  granting  act, 
that  is,  whether  mineral  or  non-mineral,  and  whether  at  the  time  when 
the  right  of  the  railroad  company  attached  and  became  fixed  and  vested 
under  the  grant  the  land  was  excepted  therefrom  because  otherwise 
disposed  of,  reserved,  or  claimed  within  the  meaning  of  the  excepting 
clauses  in  the  act  making  the  grant.  As  to  these  lands  therefore  there 
is  nothing  which,  prior  to  the  issuance  of  patent  or  other  prescribed 
instrument  of  conveyance,  passes  the  full  legal  title  out  of  the  govern- 
ment and  beyond  the  jurisdiction  and  control  of  the  land  department  to 
such  an  extent  as  to  be  the  equivalent  of  a  patent.  Congress  having 
provided  for  the  relinquishment  of  lands  within  the  limits  of  a  forest 
reserve  only  when  covered  by  one  of  two  classes  of  claim  or  title,  and 
lands  embraced  in  a  railroad  land  grant  being  in  no  respect  or  contin- 
gency included  in  the  first  of  these  classes,  and  being  included  in  the 
second  only  w^hen  covered  by  a  patent,  which  as  heretofore  held  includes 
whatever  is  its  full  legal  equivalent,  it  follows  that  such  lands  when  not 
covered  by  a  patent  or  its  equivalent  can  not  be  so  relinquished  and 
made  bases  for  lieu  selections. 

Adhering  to  the  views  heretofore  and  herein  expressed,  it  is  not 
necessary  to  consider,  as  suggested  in  your  office  letter,  the  status, 
under  the  exchange  provisions  of  said  act,  of  unsurveyed  railroad  lands 
which  are  within  the  boundaries  of  a  public  forest  reservation. 
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LIEU  SELECTIONS— ACT  OF  JUNE  4,  1807. 

Santa  Fe  Pacific  Ry.  Co. 

The  act  of  June  4, 1897,  with  respect  to  lieu  land  selections,  was  intended  to  provide 
for  extinguishing  private  title  to  such  lands  only  as  would  be  a  part  of  au  estab- 
lished forest  reservation  if  it  were  not  for  their  private  ownership. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^  March 

9,  1900. 

I  have  considered  the  appeal  of  the  Santa  Fe  Pacific  Hailway  Com- 
pany from  the  following  decision  of  your  office: 

On  the  Ist  ultimo,  the  register  transmitted  to  this  office  the  application  of  the 
Santa  F6  Pacific  R.  R.  Co.,  to  select  under  the  act  of  June  4,  1897  (30  Stat.,  36),  lieu 
selection  No.  1082,  all  of  Sec.  34,  T.  22  N.,  R.  2  W.,  G  and  S.  R.  M.,  in  lieu  of  Sec.  15, 
T.  20  N.,  R.  9  E.,  same  meridan,  each  tract  containing  640  acres. 

In  said  application  it  is  alleged  that  the  land  made  the  basis  of  said  selection,  as 
above  described,  is  situate  and  lying  within  the  boundaries  of  the  San  Francisco 
Mountains  forest  reserves.  Territory  of  Arizona,  and  that  the  said  railroad  company 
is  the  owner  thereof,  or  at  least  was,  prior  to  October  17,  1899.  when  it  was  deeded 
to  the  United  States. 

The  records  of  this  office  show,  in  regard  to  the  creation  of  the  San  Francisco 
Mountains  forest  reserves,  that  in  laying  the  papers  in  the  case  before  the  Secretary 
of  the  Interior,  this  office  directed  attention  to  the  fact  that  the  same  presented  for 
consideration  a  very  serious  question  of  lieu  lands  selections,  inasmuch  as  it  was 
shown  therein,  in  regard  to  some  200,000  acres  of  timbered  railroad  lands  secured  by 
certain  individuals,  that,  should  the  same  be  included  in  a  forest  reservation,  after 
removing  the  timber  therefrom  the  denuded  and  worthless  scattered  tracts  of  land 
might  be  used  as  a  basis  for  a  lieu  selection  of  a  compact  body  of  fine  valley  lands, 
under  the  provisions  of  the  said  act  of  June  4,  1897. 

In  view  of  the  grave  proportions  which  it  was  recognized  that  this  question  of  the 
relincinishment  to  the  government  of  private  holdings  within  forest  reservations  and 
the  selection  of  unreserved  lands  in  lieu  thereof,  had  at  that  time  assumed,  this 
office  suggested  that,  since  the  region  in  this  case  included  lands  granted  to  the 
Atlantic  and  Pacific  Railroad,  it  would  be  advisable  to  guard  against  any  oompli- 
cations  that  might  arise  from  the  inclusion  within  a  forest  reserve  of  a  large  area  of 
railroad  lauds;  and  accordingly,  recommended  that  the  proclamation  reserve  in 
express  terms  the  even  numbered  sections,  and  thereby  make  a  separate  reservation 
of  each  even  numbered  section,  nil  to  be  grouped  and  known  under  the  general 
name  of  the  San  Francisco  Mountains  forest  reserves. 

The  whole  question  of  the  advisability  of  not  creating  one  general  reserve  which 
would  include  the  railroad  sections  within  its  limits,  was,  consequently,  before  the 
Secretary  of  the  Interior  and  the  President  for  consideration  before  the  issuance  of 
the  proclamation  of  August  17,  1898,  making,  instead  thereof,  a  separate  reservation 
of  each  even  numbered  section. 

From  the  above  it  is  clear  that  the  railroad  section  in  question,  viz:  section  15, 
township  20  N.,  range  9  E.,  is  not  within  a  forest  reservation;  and,  consequently, 
cannot  be  made  the  basis  of  an  exchange  under  the  said  act  of  Juno  4,  1897,  t.  e., 
relinquished  or  reconveyed  to  the  Uuited  States  and  other  lands  be  Relected  in  lieu 
thereof. 

Accordingly,  the  said  selection  by  the  Santa  F6  Pacific  R.  R.  Co.  is  hereby  rejected 
subject  to  ai>peal  within  the  usual  time. 

In  addition  to  the  matter  stated  in  the  decision  of  your  office,  the  rec- 
ords of  this  Department  show  that  your  office  letter  of  August  12,  1898, 
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recommending  the  establishment  of  the  San  Francisco  Mountains  forest 
reserves  and  urging  the  jjropriety  of  making  a  separate  reservation  of 
each  even-numbered  section  with  a  view  to  avoiding  the  application  of 
the  lieu  land  provision  of  the  act  of  June  4, 1897,  to  the  alternate  odd- 
numbered  sections  granted  to  the  Atlantic  and  Pacific  Railroad  Com- 
pany, was  laid  before  the  President,  and  that  in  the  light  of  that  com- 
munication the  proclamation  establishing  these  forest  reserves  was 
issued  in  the  form  recommended  by  your  office.  The  lands  which  by 
the  terms  of  the  proclamation  arc  so  reserved  are  '*thc  even  unniberel 
sections  in"  certain  enumerated  townships  (30  Stat.,  1780).  Had  the 
odd  numbered  sections  been  public  lands  at  the  time  of  the  proclama- 
tion, they  would  not,  under  its  terms,  have  been  reserved  from  entry  or 
settlement  or  set  apart  as  forest  reserves,  but  would  have  continued  to 
be  subject  to  settlement  and  entry  under  the  general  land  laws;  and  if  the 
odd  numbered  sections  were  now  relinquished  to  the  United  States  they 
would  not  become  a  part  of  these  forest  reserves,  but  would  become 
subject  to  settlement  and  entry  under  the  general  land  laws.  Obviously 
it  was  intended  by  this  lieu  land  enactment  to  provide  for  extinguishing 
private  title  to  such  lands  only  as  would  be  a  i>art  of  an  established 
forest  reservation  if  it  were  not  for  their  private  ownership. 
Your  oftice  decision  is  therefore  affirmed. 


PAYMEXTS  REQIIREI)  FOR  GREAT  SIOIX  IXIIlAN   L,AXI>$. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  March  28,  i<S\W. 
Registers  and  Receivers, 

Bismarcl'^  N.  I)al\,  Huron,,  Pierre^  Chamberlain^ 

Bapid  City,  IS,  I)al\,  and  (yXeill,  Aebr. 
Gentlemen:  Your  attention  is  called  to  the  following  provisions  of 
an  act  of  Congress  approved  March  3,  1899  (30  Stat.,  Ii02),  entitled 
'^An  act  making  appropriations  for  sundry  civil  exi)enses  of  the  Gov- 
ernment for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred, 
and  for  other  purposes,"  viz: 

That  all  persons  who  may  have  heretofore  settled  upon  that  portion  of  the  Great 
Sioux  Indian  Reservation  which  was  opened  np  to  settlement  under  and  by  virtue 
of  the  act  of  March  second,  eighteen  hundred  and  eighty-nine,  entitled  *"An  act  to 
divide  a  portion  of  the  reservation  of  the  Sioux  Nation  of  Indi<anH  in  Dakotih>iuto 
separate  reservations  and  to  secure  the  relinquishment  of  the  Indian  title  to  the 
remainder  and  for  other  purposes,"  may  secure  patents  for  tlie  lands  embraced  in 
their  entry  upon  making  the  payments  required  in  section  twenty-one  of  said  act  of 
March  second,  eighteen  hundred  and  eighty-nine,  above  refenvd  to,  and  no  other  or 
further  payments  shall  be  required  of  said  claimants,  whether  proof  and  payment 
be  made  after  fourteen  months  or  five  years  from  the  date  of  settlement  npou  said 
lands. 
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It  is  to  be  observed  tbat  tbe  act  provides  tbat  all  persons  wbo  may 
have  "heretofore''  settled  upon  tbat  portion  of  said  reservation 
which  was  opened  up  to  settlement  by  said  act  of  March  2, 1889  (25 
Stat,  888),  may  secure  patents  for  tbe  lands  embraced  in  their 
entries  upon  making  the  payments  required  in  section  21  of  said  act 
whether  proof  and  payment  be  made  after  fourteen  months  or  five 
years  from  the  date  of  settlement.  Hereafter  when  sucb  parties  pay 
the  price  fixed  by  section  21  of  said  act,  you  will  not  require  an  addi- 
tional payment  of  $1.25  per  acre  for  the  privilege  of  commuting  their 
entries,  which  has  been  done  since  the  Department  rendered  its  deci- 
sion of  May  13,  1896  (22  L.  D.,  550).  See  the  cases  of  Randall  McDon- 
iiall  (27  L.  D.,  72)  and  Austin  G.  Brassfield  (27  L.  D.,  395). 

Persons  who  did  not  settle  upon  said  reservation  prior  to  the  passage 

of  the  act  of  March  3,  1899,  are  not  entitled  to  the  benefits  of  the  law 

quoted. 

Very  respectfully, 

BiNGKB  Hermann, 

Commissioner, 
Approved : 

Thos.  Ryan, 

Acting  Secretary, 


SOLDIERS'  ADDITIONAL  HOMESTEAD— NON-CONTIGUOI^S  TRACTS. 

Edgar  Boioe. 

There  is  no  statutory  requirement  tbat  a  soldiers'  additional  homestead  entry  shall 

be  made  of  contignons  tracts,  or  iu  compact  form. 
The  case  of  Wesley  Pringle,  13  L.  I).,  519,  overruled. 

Secretary  Ilitchcock  to  the  Commissioner  of  the  General  Land   Office^ 
(W.  V.  D.)  March  12,  1900.  (J,  E.  W.) 

August  13,  1898,  Ed^rar  Boice,  as  assignee  of  Sarah  E.  Sparks, 
widow  of  John  P.  Sparks,  applied  to  the  local  land  office,  Cheyenne, 
Wyoming,  under  sections  2306  and  2307  of  the  Revised  Statutes,  to 
enter  the  KE.  J  of  the  ]^IE.  J  of  Sec.  24,  Tp.  17  N.,  K.  07  W.,  and  the 
SE,.  J  of  the  SE.  J  of  Sec.  12,  Tp.  16  N.,  U.  G7  VV.,  6th  P.  M.,  which 
was  rejected  "because  the  forties  applied  for  were  non-contiguous,^' 
from  ?«rhich  ruling  the  applicant  appealed,  and  by  your  office  decision 
of  February  16,  1899,  said  ruling  was  affirmed,  from  which  ruling  the 
applicant  has  appealed  to  this  Department. 

The  applicant  admits  your  office  decision  to  be  correct  under  general 
rule  25,  page  88,  general  circular  July  11, 1899,  and  the  decision  of  the 
land  department  in  Wesley  Pringle,  13  L.  D.,  519,  but  insists  such 
ruling  is  in  contravention  of  the  law,  as  construed  by  the  supreme 
court  in  Webster  v.  Luther,  163  U.  S.,  331. 

The  Department  must  conform  its  practice  and  administration  of  the 
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law  to  the  construction  given  to  the  law  by  the  supreme  court*.  In 
Webster  v.  Luther,  163  XJ.  S.,  331,  the  supreme  court  had  the  soldiers' 
additional  homestead  law  before  it  for  construction,  to  determine 
whether  the  right  thereby  conferred  was  purely  personal  or  was 
alienable.  This  Department  had  been  ruling  that  the  right  was  purely 
personal  and  not  alienable. 

In  construing  the  law  with  reference  to  alienability  of  the  right,  the 
supreme  court  calls  attention  to  the  tact  that  in  the  act  of  March  3, 
1873  (17  Stat.,  605),  amending  the  act  of  June  8,  1872  (17  Stat.,  333), 
from  which  said  section  2306  is  taken,  the  words,  "under  the  provisions 
of  this  Jict"  and  "contiguous  to  the  tract  embraced  in  the  first  entry," 
which  were  contained  in  the  act  of  1873,  were  omitted  from  the  amended 
act.  Eeviewing  the  history  of  legislation  on  this  subject,  the  court,  at 
page  339,  says  : 

If,  then,  CoDgress  did  not  bnrdeu  the  right  to  additional  lands  with  the  condition 
that  they  should  be  contiguous  to  those  originally  entered,  it  would  seem  necessarily 
to  follow  that  the  grant  of  additional  lands  was  without  restrictions,  and,  conse- 
quently, there  was  no  purpose  to  interfere  with  the  disposition  by  the  homesteader 
of  such  additional  lands,  or  of  iiis  interest  in  them,  in  any  mode  he  deemed  proper 
or  that  might  be  adopted  in  respect  of  other  property  o\Yued  by  him. 

The  court  adopts  the  following  language  of  the  supreme  court  of 
Minnesota  in  the  same  cause : 

It  was  a  mere  gratuity.  There  was  no  other  purpose  but  to  give  it  as  a  sort  of 
compensation  for  the  person's  failure  to  get  the  full  quota  of  one  hundred  and  sixty 
acres  by  his  first  homestead  entry.  There  is  no  reason  to  supjmsc  it  was  intended 
to  hamper  the  gift  with  conditions  that  would  lessen  its  value,  nor  that  it  was 
intended  to  be  made  in  any  but  the  most  advantageous  form  to  the  donee.  After  the 
right  was  conferred  it  was  immaterial  to  the  government  whether  the  original  donee 
should  continue  to  hold  it,  or  should  transfer  it  to  another.  .  .  .  50  Minnesota,  77, 83. 

The  court  also  adopts  the  opinion  of  the  United  States  circuit  court 
of  appeals,  eighth  circuit,  in  Barnes  v.  Poirier,  27  U.  S.  C.  C.  A.,  500  : 

The  beneficiary  was  left  free  to  select  this  additional  land  from  any  portion  of  the 
vast  public  domain  described  in  the  act,  and  free  to  apply  it  to  any  beneficial  ose 
that  he  chose.  It  was  an  unfettered  gift  in  the  nature  of  compensation  for  past 
services.  It  vested  a  property  right  in  the  donee.  The  presumption  is  that  Congress 
intended  to  make  this  right  as  valuable  as  possible.  Its  real  valne  was  measured 
by  the  price  that  could  be  obtained  by  its  sale.  The  prohibition  of  its  sale  or  dis- 
position would  have  made  it  nearly,  if  not-iiuite,  valueless  to  a  beneficiary  who 
had  already  established  his  home  on  the  public  domain.  Any  restriction  upon  its 
alienation  must  decrease  its  value.  We  are  unable  to  find  anything  in  the  acts  of 
Congress  or  in  the  dictates  of  an  enlightened  public  policy  that  requires  the  impo- 
sition of  any  such  restraint. 

The  court  proceeding  with  its  own  construction,  at  page  341,  says: 

Much  stress  is  placed  by  the  plaintiff  in  error  upon  the  practice  of  the  laud 
department  during  a  certain  period,  based  upon  the  idea  that  the  right  of  entry 
given  by  the  statute  of  additional  lands  was  entirely  personal,  and  not  assignable 
ox  transferable.  We  cannot  give  to  this  practice  in  the  land  office  the  efl'eet  olaimed 
for  it  by  the  plaintiff  in  error.  The  practical  construction  given  to  an  act  of  Con- 
•  gross,  fairly  susceptible  of  different  constructions,  by  one  of  the  Executive  Depart- 
ments of  the  government,  is  always  entitled  to  the  highest  respect,  and  in  doubtful 
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cases  should  be  followed  by  the  courts,  especially  when  important  interests  have 
grownup  nnder  the  practice  adopted.  [Citing  authorities.]  Bat  this  conrt  has 
often  said  that  it  will  not  permit  the  practice  of  an  executive  department  to  defeat 
the  obvious  purpose  of  a  statute. 

While  the  exact  question  here  was  not  raised  in  either  of  the  forego- 
ing cases,  it  appears  to  be  within  their  principle.  The  right  is  a  gift 
in  quantity  without  restrictions  and  unfettered.  The  right  to  make 
such  entry  appears  to  be  nowise  different  from  the  right  to  make  pri- 
vate entry  of  offered  lands  by  a  purchaser,  except  that  payment  need 
not  be  made.  One  having  right  to  make  private  entry  would  be  per- 
mitted to  do  so  of  non-contiguous  tracts.  Section  2306  does  not  impose 
the  condition  that  the  entry  of  additional  lands  shall  be  of  contiguous 
tracts  or  in  compact  form.  The  law  for  original  homestead  entries 
does  so  require,  for  the  obvious  reason  that  the  object  of  the  statute  is 
the  occupation  and  improvement  of  the  public  lands  as  farms  and 
homes.  In  making  grant  of  the  right  to  enter  additional  lands  no  such 
object  was  in  view,  for  this  had  generally  been  accomplished  by  the 
original  entry.  "There  was,"  says  the  court,  "no  reason  to  suppose  it 
was  intended  to  hamper  the  gift  with  conditions  that  would  lessen  its 
value,  nor  that  it  was  intended  to  be  made  in  any  but  the  most  advan- 
tageous form  to  the  donee,"  as  most  comports  with  the  <lignity  and 
grace  of  the  sovereign  which  was  thus  acknowledging  its  obligation, 
and  rendering  "a  sort  of  compensation  for  the  person's  failure  to  get 
the  full  quota  of  one  hundred  and  sixty  acres  by  his  first  homestead 
entry."  The  requirement  that  the  land  shall  be  contiguous  or  forming 
one  compact  body  is  seemingly  purposely  omitted  from  the  statute. 
So  only  the  entry  is  made  by  government  subdis  isions,  it  is  for  the 
entrymau  alone  to  judge  what  will  be  most  advantageous  to  him,  and 
to  locate  the  gratuity,  un trammeled  with  conditions  as  to  contiguity 
and  compact  form,  not  imposed  by  the  statute.  This  is  in  the  view  of 
the  Department  the  necessary  deduction  from  the  construction  given 
the  statute  by  the  supreme  court.  The  case  of  Wesley  Pringle  (13 
L,  D.,  519),  on  which  your  office  decision  is  based,  is  overruled. 

Your  office  decision  is  therefore  hereby  reversed,  and  the  entry  will 
be  allowed  as  applied  for. 


SIOUX    HALF   BREED   SCRIP— CONTIGUITY   OF    LOCATED    TRACTS. 

Augusta  Brown. 

The  act  of  Jnly  11,  1854,  authorizing  the  issuance  of  Sioux  half  breed  scrip,  does 
not  require  that  the  locations  of  such  scrip  should  be  made  of  contiguous  tracts. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  Y.  D.)  March  12, 1900.  (G.  O.  E.) 

This  case  involves  the  NE.  J  of  the  NB.  J  of  sec.  20  and  the  NB.  J 
of  the  NW.  i  of  sec.  28,  Tp.  17  S.,  K.  58  N.,  Pacblo  land  district, 
Colorado. 
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July  24,  1880,  Sioux  balf  breed  scrip  No.  633,  "O,"  which  was  issaed 
to  Augusta  Brown  November  24, 1856,  for  eighty  acres,  was  located  by 
her  attorney  in  fact,  Albert  D.  Davis,  upon  said  tracts,  which  was 
surveyed  land  and  subject  to  pre-emption  at  that  time. 

March  19, 1898,  your  office  directed  tliat  notice  be  giveu  the  scripee, 
through  her  attorney,  that  thirty  days  would  be  allowed  to  show  cause 
why  the  location  should  not  be  canceled,  for  the  reason  that  the  tracts 
located  are  not  contiguous.  Notice  was  accordingly  sent  by  registered 
letter  to  Sanburn,  Colorado,  the  post-office  nearest  the  land,  and  the 
same  was  returned  unclaimed. 

Notice  having  been  received  that  the  Glens  Falls  Live  Stock  Com- 
pany, of  Sanburn,  Colorado,  claimed  the  land  as  transl'eree,  your  office 
directed  that  notice  be  given  to  that  company  of  the  action  taken. 

Upon  receipt  of  notice,  the  company  filed  a  motion  for  a  review  of 
your  said  office  decision.  April  21,  1899,  your  office  denied  the  motion, 
and  held  the  location  for  cancellation,  because  the  land  located  was 
non-contiguous. 

The  com])any's  appeal  brings  the  case  to  this  department. 

The  act  of  July  17,  1854  (10  Stat.,  304),  which  authorized  the  issue  of 
scrip  in  exchange  for  certain  lands  belonging  to  Sioux  Indians  of  mixed 
blood,  does  not  directly,  or  by  implication,  require  that  locations  of  the 
scrip  be  made  of  contiguous  tracts. 

In  the  case  of  F.  M.  Heaton  (6  L.  D.,  648),  the  Department  refused  to 
accept  a  surrender  of  such  scrip  calling  for  eighty  acres,  and  to  issue 
in  its  stead  two  pieces  of  scrip  of  forty  acres  each,  and  this  without 
referring  to  the  prior  decision  in  the  case  of  S.  L.  M.  Barlow  (5  L.  D., 
695;,  which  sustained  the  practice  of  substituting  fort}*^  a<5re  scrip  for 
that  of  a  larger  denomination,  but  these  cases  do  not  discuss  or  affect 
the  right  of  the  scripee  to  locate  his  scrip  on  non-contiguous  tracts. 

The  decision  of  your  office  is  reversed. 


MINING  CLAIM-APPL.IC  ATION  FOR  PATENT. 

South  Carolina  Lode  and  Other  Claims. 

Proceedings  instituted  to  secure  a  mineral  patent  by  oue  who  is  without  interest 
in,  or  control  over,  the  lauds  applied  for,  are  without  statutory  authority,  and 
raust  be  vacated. 

Secretary  Hitchcock  to  the   Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  March  12,  1900.  (A.  B.  P.) 

The  facts  disclosed  by  the  record  in  this  case  are  as  tbllows: 
May  28, 1898,  by  an  order  of  the  United  States  circuit  court  for  the 
district  of  South  Dakota,  western  division,  made  in  the  suit  of  David 
Jones  V,  Edgeuiont  and  Union  Hill  Smelting  Company,  Savery  Bradley 
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was  appointed  receiver  for  said  Edgemoiit  and  Union  Hill  Smelting 
Oorapany,  and  as  such  receiver  was — 

authorized,  einpowcred,  niul  iDstrncted  to  take  aU  steps  and  procecdin«j:8  uecossary 
or  proper  towanls  tlie  obtniiiiiig  of  patents  from  the  United  States  for  all  of  the 
uupatented  lode  and  p)acer  claims  owne<l  or  claimed  by  said  company  in  Lawrence 
oounty,  Sonth  Dakota. 

August  27,  1898,  application  for  pfitent  to  tbe  South  Carolina,  Lita, 
B.  &  M.,  Calumet,  Calnmet  No.  2,  and  Calumet  No.  3  lode  mining 
claims,  survey  No.  1178,  Rapid  City  land  district  (Lawrence  county), 
South  Dakota,  was  filed  by  Savery  Bradley,  as  receiver  for  the  Edge- 
mont  and  Union  Hill  Smelting  Company.  Said  company  became  the 
owner  of  all  said  claims,  except  the  Lita,  in  1897,  but  it  does  not  appear 
ever  to  have  owned  the  Lita  claim.  In  July,  1898,  said  Bradley, receiver, 
and  said  Edgemont  and  Union  Hill  Smelting  Company  sold  and  con- 
veyed all  of  said  claims,  except  the  Lita,  to  John  A.  Graham  and  George 
A.  Fletcher,  trustees,  and  such  sale  was  ratified  and  confirmed  by  an 
order  of  said  United  States  circuit  court,  made  in  said  suit,  July  20, 
1898.  The  Lita  claim  was  conveyed  to  said  Graham  and  Fletcher, 
trustees,  by  the  Milton  Tinist  Company,  by  deed  dated  August  19, 1898. 

At  the  date  of  the  filing  of  the  application  for  patent,  therefore,  all 
the  claims  were  held  by  said  trustees.  Notwithstanding  this,  for  some 
unexplained  reason,  the  application  for  patent  was  filed  by  and  in  the 
name  of  said  Bradley  as  receiver  for  said  Edgemont  and  Union  Hill 
Smelting  Company.  December  12, 1898,  mineral  entry  No.  943,  embrac- 
ing all  the  claims  included  in  the  application  for  patent  was  made  in 
the  names  of  said  .lohn  A.  Graham  and  George  A.  Fletcher,  trustees. 

In  the  meantime,  however,  September  22,  189S,  Graham,  one  of  said 
trustees,  had  died,  and  November  21,  1898,  Fletcher,  the  surviving 
trustee,  had  execnted  and  delivered  to  the  Galena  Mining  and  Smelt- 
ing Company  a  deed  conveying  all  of  said  claims  except  the  Lita.  On 
or  about  December  15, 1898,  after  the  entry  had  been  allowed,  Fletcher, 
as  surviving  trustee,  also  executed  and  delivered  to  the  Milton  Trust 
Company,  a  deed  conveying  the  Lita  claim.  In  an  ai!idavit  filed  in  the 
record,  Flet/ber  states  that  both  said  deeds  were  executed  and  deliv- 
ered by  him  according  to  and  in  lull  compliance  with  the  terms  and 
conditions  of  his  said  trust. 

It  thus  appears  that  at  the  date  of  the  filing  of  the  application  for 
patent,  the  Edgemont  and  Union  Hill  Smelting  Company  and  Bradley, 
its  receiver,  had,  by  the  sanction  of  the  court  by  whose  order  said 
receiver  was  appointed,  sold  and  conveyed  the  five  claims  originally 
owned  and  held  by  said  company,  and  that  at  the  date  of  the  entry 
embracing  the  six  claims  in  question,  one  of  the  trustees  named  as  an 
entryman  was  dead,  and  all  the  claims,  except  the  Lita,  were  held  and 
owned  by  the  Galena  Mining  and  Smelting  Company — the  Lita  only 
being  held  by  Fletcher  as  surviving  trustee. 

Your  office,  by  decision  of  May  25,  1899,  held  that  the  entry  in  ques- 
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tion  could  not  be  alloNved  to  stand  and  the  local  officers  were  directed 
to  advise  tbe  parties  in  interest  that  tbey  woald  be  allowed  sixty  days 
from  notice  within  which  to  show  cause  why  the  entry  should  not  be 
canceled  as  to  the  Lita  claim,  and  that  in  default  of  such  showing  the 
entry  would  be  so  canceled. 

The  record  is  now  before  the  Department  on  an  appeal  filed  by  cer- 
tain parties  styling  themselves  *' Attorneys  for  the  entrymen  and  their 
successors  in  interest." 

It  is  apparent,  from  tLe  facts  stated,  that  the  application  for  patent 
and  the  proceedings  thereon  have  been  irregular.  Before  Bradley,  as 
receiver  for  the  Edgemont  and  Union  Hill  Smelting  Company,  filed  the 
application  for  patent,  he  had,  with  tbe  authority  and  sanction  of  the 
court  by  whom  be  was  appointed,  and  in  conjunction  with  said  com- 
pany, sold  and  conveyed  to  other  parties  five  of  the  claims  embraced 
in  tbe  application,  and  to  the  remaining  claim — the  Lita — be  does  not 
appear  at  any  time  to  have  bad  any  right  or  title  whatever.  His  duties 
as  receiver,  with  respect  to  tbe  South  Carolina,  B.  &  M.,  Calumet,  Cal- 
umet No.  2,  and  Calumet  No.  3  claims,  were  apparently  discharged 
when,  under  the  direction  and  with  the  approval  of  tbe  court,  be  sold 
and  conveyed  said  claims  to  Grabani  and  Fletcher,  trustees.  Sorely 
he  could  not,  after  such  sale  and  conveyance,  lawfully  exercise  any 
further  control  over  said  claims.  At  the  date  of  the  application  for 
patent,  so  far  as  tbe  present  record  shows,  be  stood  in  tbe  position  of 
a  stranger  to  said  claims.  Tbe  statute  does  not  recognize  tbe  right  of 
a  person  having  no  interest  in  or  control  of  a  mining  claim,  to  apply 
for  a  patent  to  such  claim.  This  was  tbe  position  occupied  by  said 
receiver  at  the  time  he  filed  tbe  application  in  question.  Nor  was  he 
in  any  better  position  with  respect  to  the  Lita  claim,  never  baving  had 
any  right  to  or  control  of  that  claim. 

In  view  of  tbe  foregoing,  it  is  clear  that  tbe  patent  proceedings  have 
been  grossly  irregular  from  tbe  beginning,  and  that  tbe  application 
filed  by  said  receiver  should  not  have  been  accepted.  All  the  pro- 
ceedings had  thereon  must  therefore  be  vacated,  and  the  entry  in  ques- 
tion canceled.  Tbe  parties  interested  will  be  allowed  to  institute  new 
proceedings  for  patent,  however,  if  tbey  so  desire,  and  the  decision 
appealed  from  is  accordingly  modified. 
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MINING  CLAIM— EXPENDrrURE— RULE  «8. 

.  B.  P.  O.  E.  Gold  Mining  Go. 

The  proviso  to  rule  53  of  the  miuing  regulations  with  respect  to  the  requisite  show- 
iog  of  expenditure  under  an  application  for  mineral  patent  that  embraces  several 
claims  held  in  common,  and  does  not  pass  to  entry  prior  to  July  1,  1898,  is  not 
applicable,  if  the  record  fails  to  show  that  such  application  was  prevented  from 
being  passed  to  entry,  prior  to  said  date,  by  protest  or  adverse  claim. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  March  12,  1900.  (A.  B.  P.) 

July  8,  189^,  The  B.  P,  O.  E.  Gold  Mining  Company  filed  application 
for  patent  embracing  the  Britta,  Omaha  Ko.  1,  and  Omaha  No.  2  lode 
mining  claims  and  the  Dude  mill  site  claim^  survey  No.  11803  A.  and 
B.,  Pueblo,  Colorado.  Publication  and  posting  of  notice  of  the  appli- 
cation appear  to  have  been  regularly  made.  The  first  publication  was 
on  July  17,  1897. 

June  29,  1898,  a  protest  against  the  allowance  of  entry  on  the  appli- 
cation for  patent  as  to  the  mill  site  claim  was  filed  by  one  Benjamin  F, 
Head. 

November  21, 1898,  the  applicant  company  filed  a  waiver  of  its  claim 
as  to  the  mill  site,  accompanied  by  the  statement  that,  ^<  owing  to  pend- 
ency of  protest,  entry  was  not  made  prior  to  July  1, 1898,"  and  was 
allowed  to  make  mineral  entry  No.  1806,  embra«ing  the  three  lode 
claims. 

February  16,  1899,  your  office  considered  the  case  and  held  the  entry 
for  cancellation  on  the  ground  that  the  expenditure  of  only  $850  in 
labor  or  improvements  on  the  three  claims  had  been  shown,  and  no 
sufficient  reason  appeared  why  the  application  for  patent  was  not 
carried  to  entry  prior  to  July  1,  1898. 

The  applicant  company  has  appealed  to  the  Department. 

The  pablicatiou  and  posting  of  notice  of  the  application  for  patent 
were  completed  in  September,  1897,  and  no  adverse  claim  was  filed. 
Nor  was  there  any  protest  against  the  application  prior  to  the  one 
filed  by  Bead  June  29,  1898.  The  appellant  company  contends  that 
because  of  the  filing  of  that  protest  this  case  is  brought  within  the 
proviso  to  Rule  53  of  the  mining  regulations  (28  L.  D.,  579,  603),  which 
rule  and  proviso  are  as  follows  : 

The  claiuiant  at  the  time  of  filing  the  application  for  patent,  or  at  any  time  within 
the  sixty  days  of  pnblicatioD,  is  required  to  file  with  the  register,  a  certificate  of  the 
surreyoT-general  that  not  less  than  five  hundred  dollars'  worth  of  labor  has  been 
expended  or  improvements  made,  by  the  applicant  or  his  grantors,  upon  each  loca- 
tion embraced  in  the  application,  or  if  the  application  embraces  several  locations 
held  in  common,  that  an  amount  equal  to  five  hundred  dollars  for  each  location,  haa 
been  so  expended  upon,  and  for  the  benefit  of,  the  entire  group;  that  the  plat  filed 
by  the  claimant  is  correct;  that  the  field  notes  of  the  survey,  as  filed,  furnish  such 
an  accurate  description  of  the  claim  as  will  if  incorporated  in  a  patent  serve  to  fuUy 
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ideutify  tbo  premises  and  that  siicb  reference  is  made  therein  to  natural  objectM-r 
permanent  monuments  a8  will  perpetuate  and  fix  the  locas  thereof:  Provided,  I  hat 
as  to  all  ap^dications  for  patent  made  and  passed  toentiy  before  July  1,  IW*?^,  or 
which  are  by  i)rote8ts  or  adverse  claims  prevented  from  being  passed  to  entry  before 
that  time,  where  the  application  embraces  several  locations  held  in  common,  proot 
of  an  expenditure  of  five  hundred  dollars  upon  the  ^roup  will  be  sufficient  and  an 
expenditure  of  that  amount  need  not  be  shown  to  have  been  made  upon,  or  for  the 
benefit  of,  each  location  embraced  in  the  application. 

Two  classes  of  cases,  embracing  claims  held  in  common,  arc  covered 
by  said  proviso:  (1)  Applications  for  patent  made  and  passed  to  ei.try 
prior  to  July  1,  ISt)8;  and  (2)  applications  for  patent,  though  made 
before  July  1,  1808,  were  by  protests  or  adverse  claims  i)revented  from 
being  passed  to  entry  before  that  date. 

It  is  clear  that  the  present  case  does  not  come  within  either  of  said 
classes.  Not  in  the  first,  for  the  reason  that  although  the  application 
for  patent  was  filed  prior  to  July  1,  1808,  it  was  not  carried  to  entry 
before  that  time.  Neither  does  it  fall  within  the  second  class  for  the 
reason  that  there  is  nothing  in  the  record  to  show  that  the  application 
for  i)atent  was  prerentcd  from  being  jfd^sed  to  entry  prior  to  July  1, 1808, 
by  protest  or  adverse  claim.  As  before  stated  there  was  no  adverse 
claim,  nor  was  there  a  protest  until  that  of  June  29,  1898.  The  appli- 
cation for  patent  was  without  adverse  claim  or  protest  against  it  for 
the  entire  period  from  the  date  of  the  completion  of  the  publication 
and  posting  of  notice  in  September,  1897,  until  June  29,  1898.  Mani- 
festly, therefore,  it  cannot  be  said  that  the  application  was  prevented 
from  being  carried  to  entry,  at  any  time  during  that  period,  by  protest 
or  adverse  claim,  and  the  contention  of  the  appellant  in  this  respect  is 
wholly  without  merit.  Tlie  protest  of  June  29, 1898,  was  only  operative 
on  and  after  the  date  of  its  tiling.  While  its  eflect,  doubtless,  «as  to 
prevent  entry  after  its  filing,  it  could  have  no  such  effect  prior  to  that 
time. 

The  decision  of  your  olfice,  holding  the  entry  in  question  for  cancel- 
lation is  clearly  right,  and  the  same  is  affirmed. 


CONTESTANT— PREFKRENCE  UKillT-TIMBKR  LAND. 

RowLEv  v.  Hayes. 

A  contestant  who,  dnrin^r  the  progresa  of  the  trial,  waires  his  preferred  right  of 
entry,  is  no  longer  a  party  in  interest;  anil  the  ease  i8  thereafter  a  matter 
between  the  en  try  man  and  the  jjovernment. 

The  fact  that  laud  is  more  valnable  for  its  timber  than  for  agricnltural  pnrposej*,  i* 
a  circnnistnnce  to  be  considered  as  bearing  npou  the  good  faitb  of  an  agricnl- 
tnral  claimant,  but  does  not  in  itself  reqnire  the  cancellation  of  his  entry. 

Secretary  Jlitchvock   to  the  Commiasioner  of  the  General  Land  Office^ 
(W.  V.  D.)  March  17,  WOO,  (J.  B.  W.) 

Robert  G.  Rowley  has  appealed  from  your  office  decision  of  April  ^ 
1890,  dismissing  his  contest  agtiinst  the  homestead  entry  of  Daniel  F. 
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Hayes,  made  July  23,  18D4,  for  the  SWJ  of  the  NWJ  and  NWJ  of  the 
SWi  of  Sec.  1  and  SEJ  of  the  NEJ  and  NEJ  of  the  SEJ  of  Sec.  2,  T. 
30  N.,  K.  3  E.,  Seattle  hmd  district,  Washington. 

May  18,  18-  8,  Rowley  filed  his  contest  affidavit  alleging  abandon- 
ment and  failure  to  establish  and  maintain  residence  on  the  land;  that 
said  entry  was  not  niade  for  the  sole  purpose  of  actual  settlement 
and  cultivation;  that  said  entryman  has  cut  and  removed  timber  for 
speculation  and  not  for  purpose  of  cultivation  or  improvement. 

After  notice  both  parties  appeared  in  person  and  with  counsel  at  the 
hearing,  August  12,  1898,  before  the  local  officers,  who  found: 

The  land  involved  is  a  heavily  timbered  tract,  nuproductive  and  unfit  for  culti- 
vation; that  the  improvements  placed  thereon  are  meager,  while  nominally  residing 
on  the  land,  entryman  has  spent  his  time  working  elsewhere  earning  money  no  por- 
tion of  which,  not  even  money  derived  from  sale  of  shingle-bolts,  has  been  put  into 
improving  his  homestenil.     By  no  act  has  he  shown  good  faith. 

The  local  office  recommended  cancellation  of  the  entry.  On  Hayes' 
appeal  your  office  decision  reversed  their  finding,  and  contestant  ap- 
pealed to  the  Department. 

Contestant  testitied  and  produced  several  witnesses  who  testify  claim- 
ant was  on  the  laud  when  they  were  there,  and  none  of  the  evidence 
tends  to  show  an  abandonment,  and  they  testify  that  the  land  is  chiefly 
valuable  for  its  timber  and  is  unfit  for  agricultural  purposes;  that  there 
is  little  soil,  the  land  is  broken,  gravelly  and  rocky,  not  suitable  for 
agricultural  use,  and  valueless  when  the  timber  is  taken  off;  that  some 
of  the  timber  has  been  sold.  There  is  one  acre  of  clearing  and  a  house 
fourteen  by  sixteen.  Claimant  has  made  a  roa<l  on  the  land  out  to  the 
Lake,  worth  8125,  and  the  clearing  was  worth  8250  to  $500  per  acre. 

Contestant  on  closing  his  testimony  waived  his  preference  right  of 
entf  V  and  tiled  a  timber  land  application  asking  it  be  suspended  and 
made  part  of  the  record.  Thereupon  the  local  office  ruled  defendant 
should  pay  costs  of  his  evidence,  direct  and  cross-examination,  under 
Kule  55.  Defendant  then  testitied.  H is  cross  examination  being  deemed 
prolix  by  his  counsel,  by  advice  of  the  latter  he  refused  further  to  answer 
and  the  case  was  closed. 

Defendant  testified  he  built  his  house  and  established  his  residence 
on  the  land  January  1895,  has  since  resided  there,  and  values  his  im- 
provements at  8200,  He  is  unmarried,  and  without  other  means  than 
his  labor;  has  been  absent,  at  work  earning  means  for  his  living,  but 
never  to  exceed  two  months  at  any  time;  that  he  cleared  one  acre  and 
slashed  another,  and  made  a  road  from  his  house  to  the  lake.  He  had 
earned  by  work  for  neighbors  at  various  times,  he  estimates,  8500,  and 
sold  shingle-bolt?,  seventy  cords,  from  timber  cut  to  make  his  clearing, 
amounting  to  8140.  He  testifies  one  hundred  and  thirty  acres  of  the 
laud  is  loamy  soil  tit  for  cultivation ;  that  the  land  had  been  in  litiga- 
tion and  he  was  notified  in  April,  18U0,  by  former  timber  claimants,  not 
to  cut  or  permit  cutting  timber,  or  in  any  manner  to  commit  waste, 
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that  if  be  did  so  suit  for  damages  would  be  brought;  that  fear  that  be 
might  lose  bis  improvemeuts  and  labor  caused  him  to  do  no  more  than 
he  had  done  on  the  land. 

Your  office  decision  held  that  on  contestant's  waiver  of  preference 
right  he  was  no  longer  a  party  in  interest;  that  the  case  was  therefore 
a  matter  between  the  entryman  and  the  government.  Your  office  roliDg 
on  this  point  is  correct.  The  cases  of  Thompson  v.  Smith  (22  L.  D., 
248)  and  Dammon  v.  Sinclair  (26  L.  D.,  210)  clearly  supercede  anything 
to  the  contrary  in  Emblen  v.  Weed  (13  L.  D.,  722). 

Your  office  decision  further  finds  that  the  land  has  not  been  aban- 
doned by  claimant;  that  there  is  nothing  tending  to  show  the  entry 
was  made  for  speculation  except  that  the  land  is  more  valuable  for  its 
timber  than  for  agricultural  purposes.  The  evidence  clearly  supports 
such  decision.  That  the  land  is  more  valuable  for  its  timber  than  for 
agricultural  purposes  is  only  a  circumstance  to  be  considered  with 
other  evidence  as  bearing  upon  the  good  faith  of  the  entry.  Such  fact 
does  not  of  itself  render  a  homestead  entry  subject  to  cancellation. 
Porter  v.  Throop  (0  L.  D.,  G91);  Darper  v.  Eiene  (26  L.  D.,  151); 
Wright  V.  Larson  (7  L.  D.,  o55) ;  John  A.  McKay  (8  L.  D.,  62^).  There 
is  no  legal  reason  against  an  entryman  having  a  homestead  coveriag 
valuable  timber  lands. 

The  circumstances  of  the  entryman,  his  lack  of  means,  being  unmar- 
ried and  dependent  upon  his  labor  for  support  and  for  means  to  make 
improvements;  the  time  necessary  to  open  out  a  home  on  heavily  tim- 
bered land,  and  the  uncertainty  of  the  event  of  litigation  for  a  time 
hanging  over  the  land,  prevent  the  meagreness  of  his  improvements 
being  held  evidence  of  bad  faith.  The  sale  of  timber  cut  for  puri)0se  of 
clearing  and  improvement  is  not  evidence  of  speculative  intent  in  mak- 
ing the  entry,  and  the  evidence  shows  the  improvements  made  in  cost 
and  value  are  more  than  the  proceeds  of  the  shingle-bolts  sold. 

Your  office  decision  is  hereby  affirmed. 


RAIL.RO^\J>  GRAXT— PRTVATK  C.XAIM. 

EiLEY  V.  Central  Pacific  R.  R.  Co. 

Lands  lying  within  an  odd-numbered  section,  and  embraced  within  the  out-beand- 
aries  of  a  private  claim  of  leaser  quantity,  but  not  required  in  satisfaction  of 
the  private  claim,  nor  included  within  the  survey  of  such  claim  at  the  time  of 
the  attachment  of  rights  under  a  railroad  grant,  are  subject  to  the  operation  of 
said  grant. 

Secretary  Hitchcock  to  the  Commissioner  of  the  Oeneral  Land  Office^ 
{ W.  V.  D.)  March  17, 1900.  (F.  W.  C.) 

John  F.  Riley  has  appealed  from  your  office  decision  of  October  15, 
1898,  holding  for  cancellation  his  pre-emption  declaratory  statement 
covering  the  NW.  J  of  Sec.  16,  T.  1  S.,  R.  2  W.,  San  Francisco  land  dis- 
trict, California,  for  conflict  with  the  grant  made  by  the  acts  of  July 
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1,  1802  (12  Stat.,  489),  and  July  2,  1864  (13  Stat.,  356),  to  aid  in  the 
construction  of  the  Geutral  Pacific  railroad. 

From  the  statement  contained  in  your  office  decision  it  appears  that 
this  land  was  included  in  the  withdrawal  ordered  December  23, 1864, 
upou  the  map  of  general  route  filed  by  the  Central  Pacific  Eailroad 
Company  December  8, 1864,  and  the  right  of  the  company  under  its 
grant  is  held  to  have  attached  in  the  vicinity  of  the  tract  in  question 
January  21,  1870.    (Rees  v.  Central  Pacific  R.  R.  Co.,  5  L.  D.,  62.) 

The  right  to  purchase  a  portion  of  said  NW.  J  of  Sec.  15,  under  sec- 
tion 7  of  the  act  of  July  23,  186G  (14  Stat.,  218),  was  awarded  to 
Naphtaly,  in  the  case  of  Naphtaly  v.  Bregard  et  al.  (14  L.  D.,  536). 

One  H.  W.  Carpentier  applied  to  purchase  a  portion  of  the  said  ]^  W.J 
of  said  section  15,  together  with  other  land,  under  the  act  of  July  23, 
18G6,  but  his  application  was  denied.  (Carpentier  v.  Mahew  et  aL,  14 
L.  D.,  665.) 

From  the  statement  of  facts  made  in  the  last-mentioned  case  it 
appears  that  the  NW.  J  of  said  section  15  was  included  in  a  survey  of 
what  was  known  as  the  Laguna  de  los  Palos  Colorados  grant,  made  by 
(Jnited  States  deputy  surveyor  H.  A.  Higley  in  1855,  which  was  a  grant 
of  three  leagues  withiu  a  larger  outlying  boundary.  The  survey  by 
Higley  was  accepted  by  the  United  States  as  correctly  representing 
the  exterior  boundaries  of  said  grant. 

lu  September,  1860,  one  La  Croze  made  a  survey  of  the  lands  claimed 
under  the  grant,  which  survey  was  approved  by  the  surveyor  general 
November  19th  of  the  same  year.  This  survey  was  excepted  to  by 
some  of  the  claimants  under  the  grant,  and  the  plat  of  survey  was,  on 
December  3, 1860,  on  petition  of  the  claimants,  ordered  into  the  district 
court  for  the  northern  district  of  California  for  investigation  and  adju- 
dication. By  decree  of  the  court  dated  July  29, 1874,  the  La  Croze 
survey  was  disapproved  and  rejected  and  a  new  survey  ordered.  In 
pursuance  of  the  decree  in  said  case  a  survey  was  made  and  approved 
by  this  Department  and  patent  issued  in  accordance  therewith.  This 
survey  is  known  as  the  Boardman  survey. 

For  some  reason  not  disclosed  by  the  record,  Riley  was  permitted  to 
file  pre-emption  declaratory  statement  for  the  tract  in  question  April  17, 
1883,  in  which  statement  he  alleged  settlement  upon  the  laud  June  12, 
1882.  It  is  under  said  filing  that  he  lays  claim  to  the  land,  urging  that 
because  of  the  inclusion  of  the  tract  within  the  Higley  survey  at  the 
date  of  the  attachment  of  rights  under  the  railroad  grant  it  was  thereby 
excepted  from  the  operation  of  said  grant. 

Your  office  decision,  following  that  of  the  Department  in  the  case  of 
Brady  v.  Central  Pacific  R.  R.  Co.  (11  L.  D,,  463),  which  was  based 
upon  the  decision  of  the  supreme  court  in  the  case  of  United  States  v, 
McLaughlin  (127  U.  S.,  428),  because  of  the  fact  that  the  Mexican  grant 
in  question  was  one  of  quantity  within  a  larger  area,  held  that  within 
the  larger  area  or  exterior  boundaries  of  the  said  grant  the  lands  were 
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subject  to  the  operation  of  the  railroad  grant,  except  as  to  the  quantity 
actually  required  in  satisfaction  of  the  Mexican  grant. 

There  is  no  claim  that  the  land  in  question  was  included  within  the 
La  Croze  survey,  made  in  1860.  In  fact,  a  certified  copy  of  the  plat  of 
that  survey  on  file  in  your  office  clearly  shows  that  this  tract  was  not 
included  within  said  survey. 

Upon  consideration  of  the  matter  the  decision  of  your  office  is 
affirmed. 


SCHOOL  INDEMNITY  SELECTION-HOMESTEAB  ENTRY. 

BuTLEB  t\  State  of  California  (On  Review). 

The  State  may  be  permitted  to  designate  a  new  basis  in  support  of  an  indemnity 
school  selection,  where  it  is  found  that  the  basis  originally  assigned  is  invalid, 
but  that  the  selection  so  made  was  accepted,  and  the  land  aold  to  an  actual 
occupant. 

An  intervening  homestead  application  does  not  present  any  obstacle  to  anch  action, 
for  land  in  the  actual  possession  and  occupancy  of  one  holding  under  claim  and 
color  of  title  is  not  subject  to  homestead  entry. 

SecreUiry  Hitchcock  to  the  Commissioner  of  the  Gefieral  Land  Office, 
(W.  V.  D.)  March  17,  1900.  (G.  B.  G.) 

This  is  a  motion  by  the  State  of  California  for  a  review  of  depart- 
mental decision  of  August  24, 1899  (29  L.  D.,  127),  in  the  case  of  John 
J.  Butler  against  said  State,  which  decision  affirms  your  office  deci- 
sions of  October  19, 1897,  and  January  24, 1898,  holding. for  cancella- 
tion the  State's  indemnity  school  selection  of  the  N  W.  J  of  the  NE.  J 
and  the  E.  J  of  the  N  W.  i  of  Sec.  22,  T.  10  N.,  li.  7  W.,  San  Francisco 
land  district,  California,  and  directing  the  allowance  of  Butler's  home- 
stead application  to  enter  the  same  land. 

The  motion  has  been  duly  entertained  and  due  service  thereof  has 
been  made  under  Eule  114  of  Practice. 

The  State's  application  to  select  this  land  was  filed  in  the  local  office 
June  22, 1892,  section  16,  township  2  south,  range  32  west,  being  therein 
designated  as  the  basis  for  said  selection.  This  application  was  certified 
to  your  office  by  the  local  officers  in  accordance  with  the  circular  of 
instructions  of  July  23,  1885  (4  L.  D.,  79,  80),  which  directs  registers 
and  receivers  to  withhold  approval  of  applications  to  select  indemnity 
school  lands  in  the  State  of  California,  and  to  refuse  to  receive  the 
legal  fees,  until  advised  by  your  office  that  the  selections  may  be 
admitted.  October  22,  1892,  your  office,  upon  an  examination  of  said 
application,  directed  the  local  officers  to  accept  the  selection,  which  was 
done  Xovember  2, 1892,  and  the  list  returned  to  your  office  in  the  regular 
course.  March  20, 1897,  more  than  four  years  afber  the  acceptance  of 
said  selection,  the  said  John  J.  Butler  filed  an  application  to  enter  the 
selected  tract  under  the  homestead  law,  which  application  was  rejected 
by  the  local  officers  because  of  the  State's  selection,  and  he  appealed 
to  your  office.    October  19,  1897,  and  on  review  January  24,  1898,  your 
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office  considering  the  matter  found  that  there  was  not  a  valid  basis  for 
the  State's  selection,  the  State  having  already  had  certified  to  it  under 
its  school  grant  more  land  than  it  was  entitled  to  as  indemnity  on 
accoant  of  losses  in  said  township  2  south,  range  32  west,  and  upon 
the  State's  appeal  these  decisions  were  affirmed  by  the  Department,  as 
hereinbefore  stated. 

It  is  urged  in  the  motion,  among  other  things,  that  the  Department 
erred  in  failing  to  accord  to  the  State  the  right  to  substitute  a  new 
basis  for  the  selection  of  the  laad  involved,  and  in  support  of  this  con- 
tention it  is  shown  that  the  State's  application  to  select  the  tract  was 
made  upon  the  initiative  of  one  Gilbert  Palache,  who  was  in  possession 
of  aud  had  valuable  improvements  upon  said  tract  at  the  time,  he 
having  purchased  the  improvements  and  necessary  rights  of  a  prior 
settler;  that  after  the  application  of  the  State  had  been  returned  to  the 
local  office,  with  directions  from  your  office  to  allow  the  same  and 
accept  the  fees  due  thereon,  and  after  such  fees  had  in  fact  been  paid, 
the  State,  November  10, 1892,  issued  to  the  said  Palache  a  certificate 
of  purchase,  which  certificate,  upon  compliance  with  the  laws  providing 
for  the  sale  of  such  lands,  entitles  him  to  a  patent  from  the  State  of 
California  for  the  land  in  controversy;  that  since  said  certificate  was 
issued  to  him,  he  has  been  in  the  open,  notorious,  peaceable,  and 
adverse  possession  of  the  same,  and  has  paid  all  taxes  thereon  due  to 
the  State  of  California. 

Under  the  circumstances,  it  is  believed  that  the  State  should  be 
permitted  to  designate  another  base  for  said  selection.  The  homestead 
application  of  Butler  does  not  present  any  obstacle  to  such  action. 
Land  in  the  actual  possession  and  occupancy  of  one  holding  the  same 
under  claim  and  color  of  title  is  not  subject  to  homestead  entry.  Jones 
V.  Arthur  (28  L.  D.,  235). 

The  decision  under  review  is  modified,  in  so  far  as  it  directs  tlie 
cancellation  of  said  selection,  and  your  office  will  advise  the  State  that 
it  will  be  permitted  to  designate  a  new  base  in  support  of  the  selection. 


MINING  CL.AIM-CO-OWNER-SECTION  «334  R.  8. 

Charles  H.  Emerson. 

A  co-owner,  who  is  entitled  under  section  2324  B.  S.,  to  succeed  to  the  interest  of  a 
delinquent  co-owner,  on  his  failure  after  notice  to  contribute  his  proportion  of  ' 
the  annual  expenditures,  does  not  lose  such  right  by  the  sale  of  his  own  interest 
in  the  mining  claim  before  the  completion  of  proceedings  begun  by  him  under 
said  section. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land   Office^ 
(W.  V.  D.)  March  17,  1900.  (F.  W.  O.) 

May  5, 1892,  J.  T.  Holmes  and  Jacob  May  located  the  Ida  Lee  lode 
mining  claim,  and  March  5, 1895,  E.  M.  Binford  and  Charles  H.  Bmer- 
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son  located  tbe  Talisman  lode  mining  claim,  these  two  locations  being 
made  apon  adjoining  ground  situated  in  tbe  Cripple  Greek  mining  dis- 
trict, El  Paso  county,  Colorado. 

November  7, 1895,  Charles  H.  Emerson  made  application  for  a  patent 
for  said  claims,  mineral  survey  No.  9619,  the  abstract  of  title  filed  with 
bis  application  showing  that  the  possessory  title  to  tbe  whole  of  the 
Talisman  claim  was  in  him  by  virtue  of  a  conveyance  from  E.  M.  Bin- 
ibrd,  his  co-locator,  and  showing  that  tlie  said  J.  T.  Holmes  had,  on 
February  26,  1895,  executed  to  him  (Emerson)  a  deed  purporting  to 
convey  the  whole  of  the  Ida  Lee  claim.  March  18, 1898,  the  local 
officers  allowed  Emerson  to  make  mineral  entry,  No.  1655,  embracing 
both  these  claims,  but,  on  July  18, 1898,  your  office  denied  the  applica* 
tion  for  patent  on  the  ground  that  Emerson  became  tbe  owner  of  only 
a  one-half  interest  in  the  Ida  Lee  claim  by  virtue  of  the  deed  from 
Holmes,  and  that  tbe  other  one-half  interest  in  said  claim  remains  in 
Jacob  May,  one  of  the  locators.  Emerson  has  appealed  to  the  Depart- 
ment,  contending  that  by  virtue  of  certain  proceedings  had  under  sec- 
tion 2324  of  the  Revised  Statutes,  and  by  virtue  of  the  deed  from 
Holmes,  the  title  to  the  whole  of  the  said  Ida  Lee  claim  was  in  him 
(Emerson)  at  tbe  date  of  the  application  for  patent. 

This  contention  is  based  upon  the  following  facts : 

It  appears  that  Holmes  began  the  publication  of  a  notice  to  May 
in  a  weekly  newspaper,  in  its  issue  of  March  2,  1895,  which  notice 
appeared  in  each  succeeding  weekly  issue  of  said  paper  for  ninety  days 
thereafter,  to  the  effect  that  be  (Holmes)  had  expended  a  certain  sum 
of  money  in  labor  and  improvements  upon  the  Ida  Lee  claim  daring 
tbe  years  1892,  1893  and  1894,  in  order  to  bold  the  same  under  tbe 
provisions  of  tbe  laws  of  the  United  States  concerning  annual  labor 
upon  mining  claims,  the  said  expenditure  being  the  amount  required  to 
hold  said  claim  for  the  period  ending  December  31,  1894,  and  that,  if 
within  ninety  days  from  the  publication  of  the  notice,  the  said  May 
should  fail  or  refuse  to  contribute  his  proportion  of  such  expenditure 
as  co-owner,  his  interest  would  become  tbe  property  of  Holmes. 

Section  2324  of  the  Eevised  Statutes  is,  in  part,  as  follows: 

Upon  the  failure  of  any  one  of  several  co-owners  to  contribute  bis  proportion  of 
tbe  expenditures  required  hereby,  the  co-owners  who  have  performed  the  labor  or 
made  tbe  improvemeuts  may,  at  the  expiration  of  tbe  year,  give  such  delinquent 
co-owner  personal  notice  in  writing  or  notice  by  publication  in  tbe  newspaper  pub- 
lished nearest  the  claim,  for  at  least  once  a  week  for  ninety  days,  and  if  at  the 
expiration  of  ninety  days  after  such  notice  in  writing  or  by  publication  such  delin- 
quent should  fail  or  refuse  to  contribute  his  proportion  of  the  expenditure  required 
by  this  section,  his  interest  in  the  claim  shall  become  the  property  of  his  co-owners 
who  have  made  the  required  expenditures. 

It  appears  that  May  failed  to  contribute  his  portion  of  the  expendi- 
tures required  by  this  statute  within  the  period  of  ninety  days  after 
the  notice  by  publication,  but  before  the  expiration  of  that  period 
Holmes  had  transferred  tbe  Ida  Lee  lode  claim  to  Emerson,  and  the 


DECISIONS   RELATING   TO   THE    PUBLIC    LANDS.  613 

qnestion  arises  whether  his  right  UBder  the  proceediDga  began  to 
acquire  the  interest  of  May  under  the  statute  was  defeated  by  his 
transfer  to  Emerson.  The  statute  limits  the  right  to  acquire  the  inter- 
est in  the  defaulting  owner  to  the  co-owners  who  performed  the  labor 
and  make  the  improvements  required  by  law  in  order  to  hold  the  claim. 
Holmes  was  a  co-owner  with  May  during  the  years  1892, 1893  and  1894, 
and  performed  the  labor  required.  He  was  therefore,  under  the 
statute,  clearly  entitled  to  reimbursement  from  May  for  the  expendi- 
tures made  on  account  of  this  claim  during  the  years  named,  or  to 
succeed  to  May's  interest  on  his  failure  to  make  contribution  of  his 
proportion  of  the  expenditures,  after  notice  given  in  the  manner  pre- 
scribed by  the  statute.  While  he  could  not  transfer  the  right  granted 
him  under  the  statute  to  acquire  May's  interest  in  this  claim,  yet  the 
transfer  of  his  interest  in  the  claim  to  another  did  not  prevent  his 
acquirement  of  May's  interest,  for  the  reason  that  he  was  nevertheless 
the  co-owner  with  May  during  the  period  of  May's  failure  to  contribute 
and  did  himself  perform  or  make  the  improvements  upon  said  claim 
during  said  period  of  default. 

The  case  of  Turner  v.  Sawyer,  160  U.  8.,  578,  is  not  controlling  of  the 
case  here  under  consideration.  There  the  party  who  gave  the  notice 
was  not  a  co-owner  with  the  defaulting  owner  during  the  period  of  his 
default. 

The  deed  from  Holmes  to  Emerson  was  such  that  under  the  laws  of 
the  State  it  passed  an  after-acquired  title.  It  follows  that  by  reason 
thereof  the  title  acquired  by  Holmes,  upon  the  expiration  of  the  period 
within  which  May  was  permitted  to  contribute  his  proportion  of  the 
expenditures,  passed  to  Emerson  by  reason  thereof. 

Other  defects  in  the  title  noticed  in  departmental  letter  of  Novem- 
ber 1,  1899,  are  explained  in  the  subsequent  showing  filed  on  behalf  of 
the  mineral  claimant. 

The  decision  of  your  office  is  therefore  accordingly  reversed,  and  the 
mineral  entry  will  be  passed  to  patent,  unless  other  and  sufficient 
reasons  appear  for  withholding  issue  of  the  same. 


RAILROAD  GltAXT-PRE-EMPTIOX  CL.VIM. 

Central  Pacific  E.  E.  Co. 

Pre-eojptive  rights,  uader  a  filing  for  a  tract  of  un offered  land,  are  not  terminated 
by  a  proclamation  of  offering  and  sale,  where  the  land  is  snbscqaently  with- 
held from  such  offering.  A  filing  occupying  such  status  is  a  subsisting  record 
claim  that  will  except  the  laud  covered  thereby  from  the  operation  of  a  railroad 
grant  on  definite  location. 

Secretary  HitchcocTc  to  the  Coinmissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  March  17,  1900.  (F.  W.  C.) 

The  Central  Pacific  Eailroad  Company  has  appealed  from  your  oflBce 
decision  of  December  2,  1898,  refusing  to  issue  to  said  company  a 
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patent  covering  the  NW.  J  of  the  SB.  J  of  Sec.  7,  T.  10  N.,  R.  7  E.,  M. 
D.  M.,  Sacramento  land  district,  California,  nnder  the  grant  made  by 
the  acts  of  July  1,  1802  (12  Stat.,  489),  and  July  2, 1864  (13  Stat,  35<i), 
in  which  it  was  held  tbat  said  tract  was  excepted  from  the  grant  for 
said  company  because  at  tbe  date  of  the  filing  of  the  map  showing  the 
line  of  definite  location  opposite  the  tract  in  question,  to  wit,  May  26, 
1864,  said  tract  was  included  in  the  subsisting  pre-emption  filing  made 
by  J.  T.  Hinton  on  September  16, 1^56,  alleging  settlement  Jnne  10, 
1853. 

Belative  to  said  tract  your  office  reports  that  it  was  included  in  tbe 
proclamation,  No.  614,  dated  June  30,  1858,  and  was  proclaimed  to  be 
offered  for  sale  on  February  14,  1859,  but  was,  with  other  lauds  in  said 
township,  withheld  from  sale  and  offering  under  said  proclamation  upon 
^'information  received  from  the  surveyor-general  stating  that  they  were 
covered  in  whole  or  in  part  by  private  laud  claims."  Because  of  being 
so  withheld  from  said  offering,  your  office  decision  holds  that  the  pre- 
emptive right  under  the  filing  by  Hinton  was  not  defeated  by  his  fail- 
ure  to  make  proof  and  payment  for  the  land  prior  to  the  day  errone- 
ously appointed  for  the  public  offering  thereof,  referring  as  authority 
therefor  to  departmental  decision  in  the  case  of  Central  Pacific  Rail- 
road Company  v.  Taylor,  11  L.  D.,  445. 

In  its  appeal  the  conipany  does  not  question  the  statement  relative  to 
the  erroneous  inclusion  of  said  tract  within  the  proclamation  referred 
to,  and  the  subsequent  withholding  of  the  tract  from  sale  under  said 
proclamation.  It  nevertheless  urges  that  said  filing  was  an  exiiired 
filing  at  the  date  of  the  definite  location,  and  did  not,  for  that  reason, 
serve  to  except  the  tract  in  question  from  the  operation  of  its  grant. 

Under  the  law  of  September  4,  1841  (5  Stat.,  453-7),  no  limitation 
was  placed  upon  pre-emption  filings  made  for  lands  that  had  not  been 
offered,  in  the  matter  of  the  time  when  proof  should  be  made  thereun- 
der, otherwise  than  as  contained  in  the  14th  section  of  said  act,  by  which 
it  was  provided  : 

That  this  act  shall  not  delay  the  sale  of  any  of  the  public  lands  of  the  United 
States  beyond  the  time  which  bus  been,  or  may  be,  appointed  by  the  proclamation  of 
the  president,  nor  shall  the  provisions  of  this  act  be  available  to  any  person  or  per- 
sons who  shall  fail  to  make  the  proof  and  payment,  and  file  the  affidavit  before  the 
day  appointed  for  the  commencement  of  the  sales  as  aforesaid 

Had  this  tract  been  regularly  offered  in  accordance  with  the  procla- 
mation of  the  President,  by  the  preemptor's  failure  to  make  proof  and 
payment  before  the  day  appointed  for  the  commencement  of  the  sale, 
all  rights  under  the  preemption  filing  theretofore  made  would  have  been 
lost.  But  as  this  tract  was  withheld  from  the  ofi'ering  and  sale  under 
the  proclamation  No.  614  before  referred  to,  your  office  properly  ruled 
that  the  preeniptor's  rights  were  not  terminated  by  the  offering  under 
said  proclamation,  and  as  a  consequence  the  filing  by  Hinton  was  a 
subsisting  record  claim  at  the  time  of  the  filing  of  the  map  of  definite 
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location,  and  therefore  served  to  except  the  traot  from  the  operation 
of  the  grant  nuder  which  appellant  claims.  Your  office  decision  is 
accordingly  affirmed. 

COAL  LAND  ENTRY— ASSIGNMENT— DECLARATORY  STATEMENT. 

Reed  t?.  Nelson. 

The  right  of  a  coal  land  claimant  to  make  entry  is  not  affected  by  his  sale  of  an 
option  to  purchase  an  assignment  of  such  right,  where  the  option  expires  with 
no  advantage  taken  thereof. 

The  right  to  parohase  coal  lands  is  not  initiated  by  filing  a  declaratory  statement 
therefor,  bat  by  the  actnal  discovery  of  coal  on  i.he  laud,  and  the  performance 
of  some  act  of  improvenieut  sufficient  to  give  notice  to  the  world  of  an  intent  to 
purchase  said  land  under  the  coal  land  laws. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
( W.  V.  D.)  March  19^  1900.  ( W.  A.  E.) 

October  28,  1896,  Gyrenius  Sellers  filed  coal  declaratory  statement 
ISo.  817,  Ute  series,  for  the  8.  J  of  the  NE.  \  and  the  N.  J  of  the  8E.  \ 
of  Sec.  7,  T.  15  S.,  R.  86  W.,  Gunnison,  Colorado,  land  district. 

May  3, 1897,  James  W.  Beed  filed  coal  declaratory  statement  No.  856, 
Ute  series,  for  the  8W.  \  of  the  SE.  ^  of  said  section,  township  and 
ran^e,  alleging  possession  that  day. 

May  22, 1897, 0.  O.  Nelson  filed  coal  declaratory  statement  No.  857, 
Ute  series,  for  the  SE.  \  of  the  NE.  J,  the  NE.  \  of  the  SE.  J,  and  the 
W.  J  of  the  SE.  \  of  the  same  section,  alleging  possession  May  13, 1897. 

October  21,  1897,  Larry  Power  filed  coal  declaratory  statement  No. 
891,  Ute  series,  for  the  same  laud  included  in  Nelson's  declaratory 
statement. 

November  15,  1897,  Nelson  applied  to  purchase  the  land  covered  by 
bis  declaratory  statement  and  tendered  83200  in  payment  therefor. 
This  tender  was  refused  on  account  of  the  other  filings  of  record,  and 
the  adverse  claimants  were  cited  to  appear  at  the  local  ofSce  on  Decem- 
ber 28, 1897,  to  show  cause  why  their  declaratory  statements  should 
not  be  canceled  and  Nelson  be  allowed  to  make  entry. 

On  the  day  appointed  Heed  and  Nelson  appeared,  in  person  and  by 
their  attorneys,  but  Sellers  and  Power  made  default.  By  stipulation 
of  the  attorneys,  the  hearing  was  continued  to  January  24,  1898,  on 
which  day  testimony  was  submitted  on  behalf  of  Heed  and  Nelson, 
Sellers  and  Power  continuing  in  default. 

April  30, 1898,  the  local  officers  rendered  their  decision  recommend- 
ing that  the  coal  declaratory  statements  of  Sellers  and  Power  be  can- 
celed, that  Reed's  declaratory  statement  be  held  intact,  that  Nelson's 
declaratory  statement  be  canceled  as  to  the  land  in  conflict  between 
him  and  lieed,  viz:  the  SW.  \  of  the  SE.  \  of  said  section  7,  and  that 
Nelson  be  permitted  to  purchase  the  remainder  of  the  land  applied  for 
by  him. 
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From  this  action  Nelson  appealed,  and  by  your  ofQce  letter  of  Octo- 
ber 20, 1898,  the  decision  of  the  local  officers  was  affirmed,  so  far  as  it 
held  that  the  declaratory  statements  of  Sellers  and  Powers  should  be 
canceled,  bat  reversed  in  so  far  as  it  held  that  Eeed's  declaratory  state- 
ment should  be  held  intact. 

Keed's  appeal  brings  the  matter  before  the  Department. 

There  is  no  question  as  to  the  character  of  the  land  in  controversy. 
Both  parties  assert  that  it  is  more  valuable  for  coal  than  for  any  other 
purpose,  and  the  evidence  bears  out  this  assertion. 

It  appears  from  the  testimony  submitted  on  behalf  of  Eeed  that  he 
has  been  for  some  time  in  the  employ  of  the  Citizen's  Goal  and  Coke 
Company;  that  on  May  3, 1897,  he  was  in  Gunnison  on  business  for 
said  company;  that  he  there  met  a  friend  who  told  him  that  the  land 
here  in  controversy  was  vacant;  that  he  immediately  went  over  to  the 
local  office  and  filed  his  declaratory  statement  therefor;  that  previous 
to  this  time  he  had  been  over  the  land,  but  had  never  investigated  it 
or  done  any  work  thereon  with  a  view  to  purchasing  it;  that  on  May 
12,  1897,  he  went  on  the  land  in  company  with  Joseph  C.  Watson^ 
William  Hogan  and  Thomas  Gorman,  and  while  there  on  that  day 
made  a  contract  with  Watson  to  drill  for  coal  on  this  land.  Watson, 
it  appears,  had  long  been  in  the  employ  of  H.  Van  !Mater,  who  was  the 
president  of  both  the  Citizen's  Coal  and  Coke  Company  and  the  Alpine 
Coal  Company.  Eeed  testifies  that  while  on  the  land  on  May  12,  he 
did  some  digging,  but  did  not  uncover  any  coal.  He  could  not  remem- 
ber, however,  how  much  digging  he  did  or  what  kind  of  an  instrument 
he  used.  Watson  testifies  that  a  pick  and  a  shovel  were  carried  on  the 
land  on  that  day,  and  that  Eeed  did  about  five  minutes'  digging.  Both 
Hogan  and  Gorman,  however,  who  appeared  as  witnesses  for  Reed, 
testify  that  they  were  present  at  that  time  and  that  they  saw  no  pick 
and  shovel,  and  did  not  see  Eeed  do  any  digging.  About  nine  o'clock 
on  May  13,  1897,  Watson  went  on  the  land  to  begin  work.  Several 
holes  were  dug  during  that  and  succeeding  days,  but  no  coal  was  dis- 
covered. About  May  20, 1897,  Reed  went  on  the  land  and  selected  a 
place  to  dig  and  a  shaft  about  four  and  a  half  feet  square  and  ten  feet 
deep  to  bed  rock  was  dug  at  the  point  indicated  by  Reed.  At  the 
bottom  of  this  shaft  a  thin  vein  of  "bony"  (that  is,  coal  mixed  with 
slate  or  rock  and  unfit  for  use)  was  disclosed.  The  drill  was  then 
started  in  this  shaft  and  on  July  1, 1897,  the  drill  had  reached  a  depth 
of  218  feet,  at  which  depth  it  is  alleged,  a  vein  of  coal  six  feet,  four 
inches  thick  was  struck.  Since  then  nothing  further  has  been  done 
on  the  land  by  Reed  or  any  one  acting  for  him.  The  value  of  this 
drilling  was  alleged  to  be  about  $170,  but  up  to  the  date  of  the  hear- 
ing no  portion  of  the  sum  had  been  paid  by  Reed.  The  men  who  oper- 
ated the  drill  were  paid  in  the  checks  of  the  Citizen's  Coal  and  C/oke 
Company.  Watson  testifies  that  when  he  went  on  the  land  on  May  13^ 
1897,  he  saw  Nelson  at  work,  but  that  Nelson  was  working  on  the  claim 
of  Valentine  Zeilinger,  directly  west  of  the  tract  in  controversy. 
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The  testimony  sabmitted  on  behalf  of  Nelson  shows  that  he  learned 
in  February,  1897,  that  this  land  was  vacant;  that  aboat  six  o'clock  on 
the  morning  of  May  13, 1897,  he  went  on  the  land  in  company  with 
A.  P.  Spraukle;  that  they  hunted  for  the  west  line  of  this  forty  and 
found  a  stake  at  the  southwest  corner  from  which  they  sighted  north; 
that  Nelson  got  his  tools  and  went  to  work  about  7 :30  or  8  o'clock,  at 
a  x)oint  about  one  hundred  feet  east  of  the  west  line  as  he  and  Spraukle 
had  located  the  line  from  the  stake  that  morning;  that  he  soon  found 
a  coal  crop;  that  he  was  at  work  when  Watson  came  on  the  land ;  that 
Watson  walked  over  to  where  Nelson  was  at  work,  and  told  him  that 
he  was  on  Zeilinger's  land;  that  Nelson  insisted  that  he  was  not  on 
Zeilinger's  land,  but  on  the  forty  here  in  controversy;  that  Watson 
told  him  that  Eeed  had  filed  on  that  land;  that  Nelson  offered  to  quit, 
if  Watson  would  show  him  any  break  in  the  ground  or  notice  of  auy 
kind  that  the  land  was  occupied,  but  that  Watson  did  not  do  so. 
Watson  then  went  off  and  put  a  man  by  the  name  of  Albert  Zweifel 
to  work  on  another  part  of  this  tract.  Nelson  went  over  to  where 
Zweifel  was  working  and  notified  him  to  stop,  as  he  (Nelson)  claimed 
the  land.  Zweifel  refused  to  do  so,  and  Nelson  then  got  two  witnesses 
and  again  notified  Zweifel  to  stop  work,  but  Zweifel  declined.  Nelson 
thereupon  went  back  to  work,  and  worked  the  balance  of  the  day. 
The  next  morning.  May  14,  the  first  thiug  he  did  was  to  post  a  notice 
of  his  claim  on  the  land.  He  then  resumed  work  at  the  place  where 
he  had  been  working  the  day  before,  but  had  scarcely  started  when 
several  men,  among  whom  was  Valentine  Zeilinger,  ordered  him  off 
very  roughly,  and  one  of  them  threatened  him  with  a  gun.  Nelson 
told  them  that  he  was  not  on  Zeilinger's  land  and  was  not  claiming 
that  land.  He  called  their  attention  to  his  notice,  and  Zeilinger  went 
over  and  tore  it  down,  apparently  without  stopping  to  read  it.  As 
they  would  not  listen  to  his  explanations.  Nelson  left,  considering  his 
life  in  danger  if  he  stayed.  It  appears  that  the  Citizen's  Goal  and 
Coke  Company  had  a  contract  to  purchase  the  Zeilinger  land,  if  coal 
was  developed  on  it  in  sufficient  quantities ;  that  Watson  had  charge 
of  it  as  the  representative  of  the  company;  and  that  he  was  standing 
a  short  distance  away  when  Zeilinger  and  his  party  drove  Nelson  off. 
After  having  been  driven  off.  Nelson  went  to  Gunnison,  and  stayed  a 
day  or  two,  and  on  the  18th  of  May  he  took  two  men  with  him  and  went 
back  to  work.  Nelson  and  one  of  the  other  men  worked  all  day  at  the 
same  place  where  Nelson  had  worked  before,  and  the  third  man  was  put 
to  work  about  three  hundred  yards  from  there  in  a  northeasterly  direc- 
tion. On  the  19th  Nelson  went  to  work  near  where  he  had  located  the 
third  man  the  day  before.  An  open  cut  was  run  a  short  distance  and 
then  a  shaft  sunk,  disclosing  a  four  foot  vein  of  coal.  It  appears  that 
this  discovery  was  on  the  forty  acres  north  of  the  tract  here  in  dispute, 
but  well  within  the  one  hundred  and  sixty  acres  claimed  by  Nelson. 
May  22,  1897,  Nelson  went  to  Gunnison  and  tiled  his  declaratory  state- 
ment.   His  improvements  at  the  date  of  the  hearing  on  tlie  entire  one 
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Landred  aud  sixty  acres  claimed  by  him  were  valued  at  aboat  930Q, 
and  consisted  of  several  cats  and  shafts  and  a  cabin. 

It  appears  in  regard  to  the  west  line  of  the  forty  acres  in  question 
that  the  Citizen's  Goal  and  Coke  Company  was  buying  coal  lands  in 
section  seven,  and  that  it  employed  a  surveyor  by  the  name  of  O.  H. 
Aikine  to  run  the  section  lines;  that  A.  P.  Sprankle  (who  went  on  this 
land  with  Nelson  on  May  13,1897,  to  help  him  locate  the  lines,)  assisted 
Aikine  in  running  the  section  lines;  that  a  stake  was  put  up  at  what 
was  supposed  to  be  the  southwest  corner  of  the  land  here  in  question; 
that  through  some  mistake  this  stake  was  located  about  two  hundred 
feet  too  far  west;  that  sighting  north  from  this  stake,  the  work  done 
by  Nelson  on  May  13, 1897,  was  about  one  hundred  feet  east  of  the 
west  line  of  the  tract  in  dispute;  that  the  survey  was  afterwards  cor- 
rected; and  that  according  to  the  last  and  correct  survey,  the  work 
done  by  Nelson  on  May  13,  was  about  one  hundred  feet  west  of  the 
west  line  of  this  tract,  that  is,  on  the  Zeilinger  land. 

It  is  alleged  by  the  protestant  that  Nelson  did  not  apply  to  purchase 
this  land  for  his  own  use  aud  benetit.  but  for  the  use  and  benefit  of 
another.  No  testimony  was  submitted  in  support  of  this  allegation 
except  that  brought  out  on  the  cross-examination  of  Nelson  himself. 
From  this  it  appears  that  in  June,  1897,  Nelson  gave  to  one  O.  S.  Stores 
^^an  option  to  purchase  an  assignment,"  as  provided  for  by  paragraph 
37  of  the  circular  of  July  31, 1882  (1  L.  D.,  687),  in  relation  to  the  sale 
of  coal  lands;  that  Stores  paid  for  this  option  $150  in  cash  and  the 
cost  of  some  of  the  work  on  the  land;  that  the  option  ran  until  Decem- 
ber 15, 1897;  that  Stores  failed  to  take  advantage  of  it  and  it  was  for- 
feited. The  assignment  of  a  right  to  purchase  coal  lauds  is  recognized 
by  the  Department  when  properly  executed,  and  the  fact  that  Nelson 
sold  to  Stores  an  option  to  purchase  such  an  assignment  does  not  affect 
his  ^ood  faith. 

The  following  extracts  from  the  Revised  Statutes  of  the  United 
States  are  applicable  to  the  present  case: 

Sec.  2348.  [In  part.]  Any  person  or  association  of  persons  severally  qualified,  as 
above  provided,  who  have  opened  and  improved,  or  shall  hereafter  open  and  improve, 
any  coal  mine  or  mines  npou  the  public  lands,  and  shall  be  in  actual  possession  of 
the  same,  shall  be  entitled  to  a  preference-right  of  entry,  under  the  preceding  sec- 
tion, of  the  mines  so  opened  and  improved. 

Sec.  2349.  [In  part.]  All  claims  under  the  preceding  section  must  be  presented  to 
the  register  of  the  proper  land-district  within  sixty  days  after  the  date  of  actual 
possession  and  the  commencement  of  improvements  on  the  land,  by  the  filing  of  a 
declaratorv  statement  therefor. 

Skc.  2351.  [In  part.]  In  case  of  confiictiug  claims  upon  coal-lands  where  the 
improvements  shall  be  commenced,  after  the  third  day  of  March,  eighteen  bnndred 
and  seventy-three,  priority  of  possession  and  improvement,  followed  by  proper 
filing  and  continued  good  faith,  shall  determine  the  preference-right  to  purchase. 

From  these  extracts  it  clearly  appears  that  the  right  to  purchase  coal 
lands  is  initiated  by  the  actual  discovery  of  coal  on  the  land  and  the 
performance  of  some  act  of  improvement  sufficient  to  give  notice  to  the 
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world  of  an  intent  to  purchase  such  lands  as  coal  lands.  The  right  to 
purchase  such  lands  can  not  be  initiated  by  the  filing  of  a  declaratory 
statement  therefor.  In  case  of  conflicting  claims  to  coal  lands  the  prefer- 
ence right  is  determined,  not  by  the  date  of  the  filing  of  the  declaratory 
statements  (unless,  indeed,  the  prior  possessor  has  filed  his  declaratory 
statement  out  of  time),  but  by  priority  of  possession  and  improvement. 

It  appears  from  Eeed's  own  statements  that  he  filed  his  declaratory 
statement  for  the  land  in  dispute  within  ten  minutes  after  he  learned 
that  it  was  vacant  and  before  he  had  performed  any  act  of  improve- 
ment thereon.  No  right  was  initiated  by  the  filing  of  this  declaratory 
statement,  and  whatever  right  he  has  dates  from  the  time  he  actually 
developed  coal  on  the  land. 

It  is  clear  that  Reed  did  not  develop  coal  on  this  land  on  May  12, 
1897.  He  himself  says  that  he  did  not  uncover  any  coal  on  that  day 
and  two  of  his  witnesses  say  that  they  were  on  the  land  with  him  at 
that  time  and  that  they  did  not  see  any  tools  nor  did  they  see  Eeed  do 
any  digging.  No  coal  whatever  was  discovered  on  this  land  by  Heed 
or  any  one  acting  for  him  prior  to  May  20,  1897,  and  the  thin  streak 
disclosed  on  that  day  was  unfit  for  use.  Reed's  first  actual  discovery 
of  merchantable  coal  was  on  July  1, 1897,  when  the  drill  struck  a  good 
sized  vein. 

At  the  time  that  Watson  went  on  the  land  on  May  13, 1897,  Nelson 
was  already  at  work,  but  it  is  alleged  that  Nelson  was  working  west  of 
this  land  on  the  Zeilinger  tract.  The  corrected  survey  shows  that  this 
allegation  is  true,  but  it  appears  that  Nelson  took  aU  reasonable  pre- 
cautions to  get  on  this  land;  that  he  took  with  him  on  the  morning  of 
May  13,  a  man  who  had  assisted  in  running  the  south  line  of  the  sec- 
tion; that  they  found  a  stake  which  had  been  placed  at  what  was  sup- 
posed to  be  the  southwest  corner  of  the  tract  in  dispute;  that  they 
sighted  north  from  this  stake;  that  Nelson  then  began  work  at  a  point 
about  one  hundred  feet  east  of  the  west  line  as  thus  located;  that  the 
survey  of  the  south  line  of  the  section,  on  which  Nelson  relied,  was 
erroneous;  that  through  no  fault  of  his  the  work  he  did  on  May  13, 
1897,  was  actually  on  the  Zeilinger  tract,  west  of  the  land  in  dispute; 
that  he  has  never  claimed  the  Zeilinger  land;  but  that  he  has,  from  the 
very  first,  claimed  the  land  here  in  controversy.  It  is  unnecessary, 
however,  in  view  of  the  other  facts  disclosed  by  the  record,  and  of  the 
rulings  of  the  Department,  to  consider  whether,  under  the  circum- 
stances, the  discovery  made  by  Nelson  on  May  13, 1897,  was  construct- 
ively upon  the  land  in  dispute  and  inures  to  his  benefit.  On  May  19, 
1897,  Nelson  uncovered  a  four- foot  vein  of  coal  on  the  forty  acres  north 
of  the  tract  here  in  dispute,  that  is,  on  a  portion  of  the  one  hundred 
and  sixty  acres  for  which  he  filed  his  declaratory  statement.  This 
was  prior  to  any  discovery  made  by  Reed.  Nelson  has,  from  the  very 
first  claimed  the  entire  one  hundred  and  sixty  acres  he  is  now  seeking 
to  purchase  and  the  notice  put  up  by  him  on  the  morning  of  May  14, 
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1897,  described  the  land  as  it  was  afterwards  described  in  his'  declara- 
tory statemeut. 

In  the  case  of  Hamilton  i\  Anderson  (19  L.  D.,  168),  it  was  held  that 
it  is  not  necessary  that  there  should 

be  an  actual  development  of  coal  on  each  forty-acre  sabdivision  of  the  one  hundred 
and  sixty  acres  for  which  entry  is  allowed  under  the  mining  laws. 

See  also  Mc Williams  et  al,  i\  Green  Hiver  Coal  Association,  23  L.  D., 
127. 

It  thus  appears  that  apart  from  any  consideration  of  the  discovery 
and  development  made  by  Xelson  on  May  13, 1897,  on  what  he  supposed 
to  be  the  tract  here  in  controversy  but  which  proved  to  be  on  the  Zeil- 
inger  tract.  Nelson's  right  was  initiated  by  the  development  on  May 
19,  1897,  of  a  four- foot  vein  of  coal  on  a  portion  of  the  one  hundred  and 
sixty  acres  claimed  by  him;  that  this  development  aud  improvement 
was  promptly  followed  by  the  filing  of  his  declaratory  statement,  which 
included  the  tract  in  dispute;  that  Reed  gained  no  right  by  the  filing 
of  his  declaratory  statement  on  May  3,  1897,  before  he  had  discovered 
or  developed  coal  on  this  land ;  and  that  at  the  time  he  initiated  his 
claim  by  the  actual  development  of  coal  on  the  land  Nelson's  right  had 
already  attached  to  the  tract  in  dispute. 

Your  office  decision  is  accordingly  affirmed. 


IX1>IAX   L.AXD.S-RAIL.ROAD   RIGHT  OF  AVAY. 

Minnesota  and  Manitoba  R,  R.  Co. 

The  cession  to  the  United  States  of  the  Red  Lake  Indian  lands  made  in  pursuance  of 
the  act  of  January  li,  1889,  was  for  the  sole  purpose  of  disposing  of  said  lands  for 
the  benefit  of  the  Indians,  and  said  lands  are  therefore  not  public  lands,  subject 
to  the  general  right  of  way  act  of  March  3,  1875. 

The  act  of  March  2,  1899,  granting  a  right  of  way  for  a  railway,  telegraph,  and  tele- 
phone line,  through  ^'any  Indian  reservation''  or  through  "any  lands  reserved 
for  an  Indian  agency  or  for  other  purposes  in  connection  with  the  Indian  serr- 
ice/'  does  not  in  terms  cover  lands  occupying  the  status  of  those  ceded  under  the 
act  of  January  14, 1889,  or  necessarily  indicate  an  intention  to  include  such  lands 
within  the  scope  of  its  operation,  and  the  Department  is  therefore  not  justified 
in  taking  any  action  with  respect  to  said  lands  under  said  act  of  1899. 

Assistant  Attorney-General  Van  Devanter  to  the  Secretat'y  of  the  Interior 

March  19, 1900.  (W.  C,  P.) 

In  response  to  your  request  for  au  opinion  as  to  which  of  two  acts 
(March  3,  1875,  18  Stat.,  432,  and  March  2,  1899,  30  Stat.,  990),  applies 
to  the  right  of  way  asked  for  by  the  Minnesota  and  Manitoba  Eaihoad 
Company,  the  following  is  respectfully  submitted: 

This  company  filed  with  the  Commissioner  of  Indian  Affairs  an 
application 

under  the  provisions  of  the  act  of  Congress  approved  March  2,  1899,  for  authority  to 
survey  and  locate  a  line  of  railroad  across  the  ceded  lands  of  the  Red  Lake  Indian  res- 
ervation, Uejiinuing  on  Kaiuy  river  at  or  near  the  mouth  of  Handette  river,  and  going 
in  a  northwesterly  direction  to  or  near  Buffalo  Point,  on  the  international  boundary. 
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The  OommissioDer  of  Indian  Affairs  submitted  tbe  matter  to  this 
Department  recommending  that  the  aathority  be  granted  and  in  his 
report  said : 

As  the  Department  ia  aware,  the  lands  through  and  across  which  the  company 
seeks  to  acquire  a  rij^^ht  of  way  are  embraced  in  the  agreements  with  the  Chippewa 
Indians  negotiated  nnder  the  provisions  of  the  act  of  Congress  of  January  14,  1889 
(25  Stat.,  642).  A  diminished  reservation  was  retained  for  the  use  and  occnpancy  of 
the  Red  Lake  Indians  and  the  remainder  of  the  lands  were  ceded  to  the  United 
States  for  disposition  under  the  provisions  of  the  act.  The  title  to  the  land  involved 
is  therefore  in  the  government;  but  this  Department  has  retained  jurisdiction  of  the 
lands  within  the  ceded  portion  of  the  reservation  for  the  purpose  of  carrying  out  the 
provisions  of  the  said  act  of  January  14,  1889,  namely,  for  the  disposal  of  the  said 
lands  either  as  ''pine  lands"  or  as  '' agricultural  lands/'  So  far,  therefore,  as  this 
office  can  see,  the  Department  still  retains  such  jurisdiction  of  the  lands  as  to  make 
it  incumbent  on  tbe  company  to  secure  right  of  way  over  and  across  the  same  under 
the  provisions  of  the  said  act  of  March  2, 1899,  rather  than  under  the  provisions  of 
the  act  of  March  3, 1875. 

The  matter  was  referred  to  the  Commissioner  of  the  General  Land 
Office  for  report,  who  said — 

The  Commissioner  of  Indian  Affairs  reports  that  these  lands  have  not  been  opened 
to  settlement  but  are  still  held  in  a  state  of  reservation  for  the  purpose  of  carrying 
out  the  provisions  of  the  act  of  January  14,  1889  (25  Stat.,  642).  This  office  has  fre- 
quently held  that  the  general  right  of  way  act  does  not  apply  to  lands  in  this  con- 
dition. The  company  can  not  therefore  proceed  under  the  act  of  1875  in  obtaining 
the  right  of  way  across  these  lands.  .  .  . 

Holding  that  the  act  of  1875  does  not  apply  to  this  case,  I  have  to  report  that  no 
action  is  required  thereon  by  this  office. 

The  act  of  1875,  commonly  spoken  of  as  **the  general  right  of  way 
act,'^  grants  a  right  of  way  "  through  the  public  lands  of  the  United 
States." 

These  lands  were  ceded  to  the  United  States  by  the  Chippewa 
Indians  as  a  result  of  uegotiatious  authorized  by  the  act  of  January  14, 
1889  (25  Stat.,  642),  for  the  purposes  and  upon  the  terms  specified  in 
said  act.  That  act  provided  that  upon  the  cession  by  the  Indians 
being  obtained  and  approved  the  ceded  lands  should  be  examined  and 
classified  as  "pine  lands" and  "agricultural  lands,"  that  the  "pine 
lands"  should  be  appraised  and  sold  at  public  auction  to  the  highest 
bidder  for  cash;  that  the  "agricultural  lauds"  should  be  disposed  of 
to  actual  settlers  under  the  provisions  of  the  homestead  law  with  the 
added  requirement  of  a  payment  of  one  dollar  and  twenty-five  cents 
per  acre,  and  that  the  money  accruing  from  the  disposal  of  said  lands, 
after  deducting  the  expenses  incurred  in  connection  with  the  cession 
and  disposal,  should  be  deposited  in  the  Treasury  of  the  United  States 
to  the  credit  of  the  Indians  to  be  paid  to  them  as  therein  provided. 

The  United  States  by  this  cession  took  over  the  title  of  the  Indians 
in  and  to  the  lands  ceded  for  the  sole  purpose  of  disposing  of  them 
for  the  benefit  of  the  Indians  in  the  manner  designated.  They  are  not 
subject  to  the  operation  of  the  general  land  laws  and  are  not  public 
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lands  of  the  United  States.    I  concur  with  the  Commissioner  of  the 
General  Land  Office  that  the  act  of  1875  does  not  apply  to  these  lands. 
The  act  of  1899  grants  a  right  of  way  for  a  railway,  telegraph  and 
telephone  line 

through  any  Indian  reservation  in  any  State  or  Territory,  or  through  any  lands  held 
by  an  Indian  tribe  or  nation  in  Indian  Territory,  or  through  any  lands  reserved  for 
an  Indian  agency  or  for  other  purposes  in  connection  with  the  Indian  service,  or 
through  any  lands  which  have  been  allotted  to  any  individual  Indian. 

These  lands  are  no  longer  within  any  Indian  reservation  and  are  not 
part  of  the  lands  retained  as  a  reservation  for  the  Bed  Lake  band  of 
Ohippewa  Indians  which  are  definitely  described  by  boundaries  in  the 
article  of  cession.  They  are  not  in  Indian  Territory  and  they  have  not 
been  allotted  to  individual  Indians.  They  are  not  <*  reserved  for  an 
Indian  agency  or  for  other  purposes  in  connection  with  the  Indian  serv- 
ice." The  other  purposes  here  contemplated  are  such  as  are  similar  to 
that  of  an  Indian  agency — that  is,  such  as  are  connected  with  the 
practical  administration  of  Indian  affairs  and  for  the  accomplishment 
of  which  the  lands  over  which  a  right  of  way  is  sought  are  set  apart. 
These  lands  are  not  thus  reserved,  but  are  directed  to  be  sold  with  an 
express  limitation  as  to  the  manner  of  their  disposal  and  the  applica- 
tion of  the  proceeds,  and  this  limitation  is  of  such  a  character  as  to 
exclude  their  disposal  for  right  of  way  purposes.  It  is  true,  as  said  by 
the  Commissioner  of  Indian  Affairs,  that  this  Department  still  retains 
jurisdiction  of  the  lands  for  the  purpose  of  carrying  out  the  provisions 
of  the  act  of  January  14, 1889,  but  for  that  purpose  only.  The  author- 
ity to  make  any  other  disposition  than  that  provided  for  by  said  act 
does  not  rest  in  this  Department.  If  there  is  any  such  authority,  in 
the  absence  of  a  further  agreement  between  the  United  States  and  the 
Indians,  it  is  in  Congress.  The  language  used  in  the  act  of  1899  does 
not,  in  terms,  cover  lands  situated  as  these  are,  or  necessarily  indicate 
that  it  was  the  intention  to  subject  them  to  its  provisions  and  to  that 
extent  modify  the  act  of  1889.^  In  the  absence  of  a  reasonably  clear 
indication  of  an  intent  to  extend  the  act  of  1899  to  these  lands,  this 
Department  is  not  justified  in  assuming  the  power  to  approve  a  right 
of  way  over  them  or  to  grant  this  applicant  authority  to  survey  and 
locate  a  line  of  railroad  across  them,  or  to  deal  with  them  otherwise 
than  as  contemplated  by  the  act  of  1889. 

For  the  reasons  given  herein  I  am  of  opinion  that  neither  of  the  acts 
referred  to  applies  to  the  right  of  way  sought  to  be  obtained. 

Approved,  March  19,  1900, 
E.  A.  Hitchcock, 

Secretary, 


J 
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8CHOOL  LANI>8-ACT  OF  JULY  16,  18»4. 

Law  v.  State  of  Utah. 

The  graut  of  school  lands  to  the  State  of  Utah  became  operative  on  the  admission 
of  the  State  into  the  Union ;  and  where  at  snch  date  a  portion  of  a  school  section 
is  embraced  within  a  sabsisting  timber-cnltare  entry,  made  prior  to  the  date  of 
the  granting  act,  the  State  takes  title  to  snch  land  subject  only  to  the  entry- 
man's  right  to  perfect  title  under  his  entry,  and  if  said  entry  is  subsequently 
canceled  the  title  of  the  State  becomes  complete  as  of  the  date  of  admission,  to 
the  exclusion  of  any  preference  right  on  the  part  of  a  contestant  who  secures 
such  cancellation. 

Secretary  Hitchcock  to   the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  March  19,  1900.  (H.  G.) 

The  State  of  Utah  appeals  from  the  decision  of  your  office  of  Septem- 
ber 17, 1898,  which  directed  the  allowance  of  the  application  of  Albert 
A.  Law  to  make  homestead  entry  for  the  S W.  J  of  Sec.  32,  T.  10  K., 
E.  1  E.,  Salt  Lake  land  district,  Utah. 

It  appears  from  the  record  that  on  March  ItIL,  1888,  Samuel  K.  Mc- 
Murdie  made  timber- culture  entry  of  said  land,  and  that  on  June  18, 
1897,  Albert  A.  Law  contested  said  entry  on  the  ground  of  non-com- 
pliance  with  law. 

The  contest  resulted  in  the  cancellation  of  McMurdie's  entry  on  May 
17, 1898.  Law  being  notified  of  such  cancellation,  and  of  a  preference 
right  of  entry,  supposed  to  accrue  to  him  by  reason  of  his  successful 
contest,  applied  to  make  homestead  entry  of  the  tract  on  July  5, 18i)8. 
His  application  was  rejected  by  the  local  office  for  the  reason  that  the 
land  was  a  portion  of  a  school  section  which  had  inured  to  the  State  of 
Utah  under  its  grant.  Law  appealed  to  your  office,  which  reversed 
the  action  of  the  local  office  and  returned  his  application  to  make  home- 
stead entry  for  allowance  in  case  no  other  objection  existed.  The  State 
has  appealed  to  this  Department. 

In  substance,  the  gi*ounds  of  the  appeal  are  that  the  grant  of  lauds 
for  the  support  of  public  schools,  contained  in  the  act  admitting  Utah 
as  a  State,  was  a  grant  in  praesenti  and  related  back  and  became  opera- 
tive from  and  after  the  date  of  the  approval  of  the  admission  act  on 
July  16, 1894;  that  Law's  contest  against  the  timber-culture  entry  of 
McMurdie  was  improperly  brought,  in  that  it  was  instituted  subsequent 
to  the  grant,  after  which  the  land  in  question  was  not  subject  to  entry, 
the  title  thereto  having  then  passed  absolutely  to  the  State  under  the 
terms  of  the  admission  act. 

The  grant  to  the  State  of  Utah  for  the  support  of  common  schools  is 
found  in  the  sixth  section  of  the  act  of  July  16, 1894  (28  Stat.,  107, 109), 
and  provides,  among  other  things,  that  upon  the  admission  of  the  State 
into  the  Union  sections  numbered  two,  sixteen,  thirty-two,  and  thirty- 
six  in  every  township  of  the  State  are  granted  to  the  State  for  the  sup- 
port of  common  schools,  and  that  where  such  sections  or  any  parts 
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thereof  have  been  sold  or  otherwise  disposed  of  ''by  or  under  authority 
of  any  act  of  Congress,"  other  lands  equivalent  thereto,  in  legal  sub- 
divisions of  not  less  than  one  quarter  section  and  as  contiguous  as  may 
be  to  the  section  in  lieu  of  which  the  same  are  taken,  are  granted  to 
the  State  as  indemnity  lands. 
The  grant  made  to  the  State  of  Utah  became  operative  January  4, 

•  « 

1806,  on  the  admission  of  the  State  into  the  Union  by  the  proclamation 
of  the  President  (29  Stat.,  876),  as  provided  in  the  admission  act  (Utah 
V,  A.llen  et  a2.,  27  L.  D.^  53). 

Law's  contest  was  initiated  after  the  admission  of  the  State  into  the 
Union  and  resulted  in  a  cancellation  of  the  timber-culture  entry  of 
McMurdie  made  long  prior  to  the  time  when  Utah  became  a  State. 

Whatever  right  McMurdie  secured  by  reason  of  his  timber-culture 
entry  was  subject  to  his  compliance  with  law.  His  entry  was  canceled 
for  his  failure  to  comply  with  the  law,  but  whether  this  failure  occurred 
before  or  after  the  admission  of  the  State  into  the  Union,  is  not  stated 
and  is  of  no  moment.  At  the  time  of  the  State's  admission  the  fee  was 
in  the  United  States  and  passed  to  the  State  subject  only  to  the  right 
of  McMurdie  to  perfect  title  under  his  entry,  and  when  that  entry  was 
canceled  the  title  of  the  State  became  complete  as  of  the  date  of 
admission. 

The  tenth  section  of  the  act  admitting  Utah  into  the  Union,  supra, 
provides,  among  other  things,  that  the  laud  granted  to  the  State  for 
educational  purposes,  <^  shall  not  be  subject  to  pre-emption,  homestead 
entry,  or  any  other  entry  under  the  land  laws  of  the  United  States, 
whether  surveyed  or  unsurveyed,  but  shall  be  surveyed  for  school  pur- 
poses only."  This  section  clearly  prohibits  the  initiation  of  a  claim  of 
any  character  to  the  specific  school  lands  granted  to  the  State  after  its 
adnussion  into  the  Union.  It  follows  that  the  homestead  entry  of  Law 
can  not  be  allowed,  because  the  application  to  make  it  was  made  after 
the  admission  of  the  State  into  the  Union ;  and  because,  further,  the 
contest  whereby  he  claims  to  have  obtained  his  preference  right  of  entry 
was  also  begun  after  that  date.  Bnt  if  his  contest  had  been  com- 
menced prior  to  the  admission  of  the  State,  he  would  be  in  no  better 
position.  The  grant  to  Utah  contains  no  words  of  exception  which 
would  protect  or  save  a  preference  right  of  entry  such  as  is  given  by 
the  second  section  of  the  act  of  May  14, 1880  (21  Stat.,  140),  to  success- 
ful contestants,  and  this  right,  not  being  a  vested  one,  would  therefore 
have  been  avoided  and  extinguished  by  the  grant  to  the  State.  August 
W.  Hendrickson  (13  L.  D.,  169, 171);  Yosemite  Valley  case  (15  Wall., 
77);  Norton  v.  Evans  et  al    (82  Fed.  Eep.,  804). 

The  decision  of  your  office  is  reversed,  and  the  application  of  Albert 
Law,  to  make  homestead  entry  for  the  tract,  will  stand  rejected. 
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Arthur  F.  Hogsett. 

Motion  for  review  of  departmental  decision  of  December  14, 1899,  29 
L.  D.,  355,  denied  by  Secretary  Hitchcock,  March  20, 1900. 


HOMESTEAD  CONTEST— ACT  OF  JUNE  16,  1898. 

Walker  v.  Smith. 

The  act  of  June  16, 1898,  in  requiring  that  under  all  contests  in  which  the  charge  is 
abandonment,  it  must  be  proved  at  the  hearing  that  the  settler's  alleged  absence 
from  the  land  was  not  due  to  his  employment  in  the  military  or  naval  service, 
does  not  prescribe  what  shall  be  the  measureof  proof  thus  required,  nor  of  what 
it  shall  consist;  and  the  proof  in  snch  case  will  be  held  sufiScieut  when  it  shows 
with  reasonable  certainty  that  the  fiUeged  absence  was  not  dae  to  such  employ- 
ment and  service. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  March  24,  1900.  (A.  S.  T.) 

On  Angnst  20, 1892,  Robert  Smith  made  homestead  entry  No.  10,202, 
for  lots  3,  4,  9  and  10,  Sec.  18,  T.  (>  X.,  K.  8  W.,  Oregon  City,  Oregon, 
land  district. 

On  October  18, 1898,  John  H.  Walker  filed  his  affidavit  of  contest 
against  said  entry  in  which  it  is  alleged  that — 

the  said  entryman  has  wholly  abandoned  said  entry ;  that  he  has  not  resided  on  said 
claim  for  more  tliau  three  years,  nor  has  has  he  made  any  improvements  thereon  nor 
cultivated  the  same  at  any  time  since  making  entry,  and  that  his  absence  from  the 
land  is  not  due  to  his  employment  in  the  military  or  naval  service  of  the  United 
States  in  time  of  war. 

On  November  30, 1898,  said  Walker  filed  his  affidavit,,  alleging  that 
he  had  made  diligent  inquiry. to  ascertain  the  whereabouts  of  said 
Smith  bnt  had  been  unable  to  locate  him,  and  that  he  believed  that  he 
was  a  non-resident  of  the  State  of  Oregon,  and  that  personal  service 
could  not  be  had  upon  him. 

Notice  of  contest  was  issued  on  October  20, 1898,  citing  the  parties 
to  appear  for  trial  at  the  local  land  office  on  December  12, 1898.  On 
December  15, 1898,  a  new  notice  of  contest  was  issued  citing  the  parties 
to  appear  at  the  same  place  on  February  7, 1899.  Said  notice  was  pub- 
lished according  to  law,  posted  in  the  local  land  office  and  on  the  land, 
and  a  copy  sent  by  registered  mail  addressed  to  the  defendant  at  Olney, 
Oregon,  his  post-office  of  record,  all  as  required  by  law.  The  notice 
mailed  to  the  defendant  was  returned  unclaimed. 

The  contestant  appeared  with  his  witnesses  on  the  day  fixed  for  the 
hearing,  and  submitted  testimony.    The  defendant  failed  to  appear. 

The  evidence  shows  that  the  defendant  abandoned  the  land  more 
than  five  years  ago  and  has  never  returned  to  it,  and  that  his  where- 
abouts are  unknown  to  the  witnesses. 
2967— VOL  29 40 
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The  register  and  receiver  fouud  that  the  defendant  had  failed  to  com- 
ply with  the  homestead  law  as  to  residence  on,  and  improvement  and 
cultivation  of  the  land,  and  they  recommended  that  the  entry  be  can- 
celed, and  on  March  8,  1899,  sent  by  registered  mail  a  copy  of  their 
decision  addressed  to  the  defendant  at  Oiney,  Oregon,  but  it  was 
returned  unclaimed.  On  April  24, 1899,  they  transmitted  the  record  to 
your  office  and  reported  that  no  appeal  from  their  said  decision  had 
been  Hied. 

On  November  1 5, 1899,  your  office  rendered  a  decision  remanding  the 
case  to  the  local  office  for  further  hearing  upon  the  allegation  that  the 
absence  of  the  defendant  from  the  laud  is  not  due  to  his  employment 
in  the  military  or  naval  service  of  the  United  States,  and  from  year 
said  decision  the  contestant  has  appealed  to  this  Department. 

The  act  of  June  16,  1898  (30  Stat.,  473),  provides  that  thereafter 
no  contest  shall  be  initiated  on  the  ground  of  abandonment,  nor  alle- 
gation of  abandonment  sustained  against  any  such  settler,  unless  it 
shall  be  alleged  in  the  preliminary  affidavit  or  affidavits  of  contest  and 
proved  at  the  hearing,  that  the  settler's  alleged  absence  from  the  land 
was  not  due  to  his  employment  as  a  soldier,  sailor  or  marine  in  the 
service  of  the  United  States  in  the  war  with  Spain  or  any  other  war  in 
which  the  United  States  might  be  engaged.  The  affidavit  in  the  case 
at  bar  contains  the  prescribed  allegation,  and  therefore  gave  jurisdic- 
tion to  the  local  officers  to  issue  notice  and  hear  the  contest.  Congress 
has  not  prescribed  what  shall  be  the  measure  of  proof  required,  nor  of 
what  it  shall  consist,  but  the  proof  will  be  held  to  be  sufficient  when  it 
shows  with  reasonable  certainty  that  such  absence  was  not  due  to  snch 
employment  and  service. 

In  the  case  at  bar  it  is  shown  by  the  proof  offered  at  the  hearing, 
that  after  making  the  entry  the  defendant  had  the  land  surveyed  and 
finding  that  it  did  not  embrace  the  laud  he  supposed  it  would  he  said 
that  he  did  not  want  the  entry.  The  proof  further  shows  that  he 
remained  in  the  vicinity  and  worked  for  the  witness  McFarland  for  a 
year  or  two  afterward  but  did  not  go  upon  or  improve  the  claim.  He 
then  left,  and  has  not  been  on  the  land  for  more  than  five  years.  It  is 
thus  shown  that  he  did  not  abandon  it  on  account  of  snch  employment 
or  service. 

It  being  shown  by  the  proof  that  his  abandonment  of  the  entry  was 
because  he  did  not  want  the  land,  it  is  fair  to  presume  that  his  contin- 
ued absence  from  the  land  is  due  to  the  same  cause,  and  therefore  not 
to  employment  in  the  army  or  navy  of  the  United  States. 

Your  said  decision  is  therefore  reversed,  and  said  entry  will  be 
canceled. 
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MIXING  CLAIM-CITIZENSHIP— SECTION  3810  R.  S. 

Saturday  Lode  Claim. 

To  entitle  au  applicant;  who  has  declared  his  intention  to  become  a  citizen  of  the 
United  States,  to  a  mineral  patent  under  section  2319  R.  S.,  it  mnst  appear  that 
sneh  intention  is  a  bona  fide  existing  one  at  the  time  of  purchase. 

^Secretary  Hitchcock  to  the  Commissioner  of  the   General  Land  Office^ 
(W.  V.  D.)  March  28,  1900.  (W.  A.  E.) 

May  20,  1898,  Eawliuson  T.  Bayliss,  through  his  duly  authorized 
attorney  in  fact,  made  mineral  entry  No.  3601,  for  the  Saturday  lode 
mining  claim  in  the  Helena,  Montana,  land  district. 

With  the  entry  papers  was  filed  an  affidavit  signed  by  two  disinter- 
ested persons,  to  the  eifect  that  the  claimant  had  filed  his  declaration 
of  intention  to  become  a  citizen,  but  that  he  was  not  at  that  time  (Feb- 
ruary 23,  1898)  in  the  United  States. 

When  the  matter  came  before  your  office  for  examination  it  was  held 
that  this  affidavit  could  not  be  accepted  in  lieu  of  the  evidence  required 
by  section  2321  of  the  Revised  Statutes,  U.  S.  The  local  officers  were 
accordingly  directed  to  call  upon  the  claimant  to  furnish  the  affidavit 
specified  in  paragraph  70  of  the  mining  regulations. 

December  31, 1898,  the  register  and  receiver  forwarded  to  your  office 
an  affidavit  executed  by  the  claimant  in  London,  England,  and  attested 
by  the  deputy  consul  general  of  the  United  States  at  that  place,  from 
which  it  appears  that  the  claimant  was  born  in  London  in  1855,  and 
that  on  May  17,  1887,  he  filed  in  the  district  court  of  the  third  judicial 
district  of  Montana,  his  declaration  of  intention  to  become  a  citizen  of 
the  United  States.  It  was  not  stated  in  that  affidavit  where  his  place 
of  residence  was  and  by  letter  of  January  11, 1899,  your  office  called 
upon  him  to  furnish  this  additional  information. 

March  25, 1899,  the  register  and  receiver  transmitted  to  your  office  a 
supplementary  affidavit  executed  by  the  claimant  on  March  10, 1899, 
before  the  consul  general  of  the  United  States  at  London,  England,  in 
which  it  is  stated  that  claimant's  present  place  of  residence  was  inad- 
vertently omitted  from  the  former  affidavit: 

That  he  is  now  residing  temporarily  at  the  Alexandra  Hotel,  Hyde  Park  Corner, 
in  the  county  of  London,  and  has  at  present  no  other  residence  in  the  United  Kingdom 
of  Great  Britain  or  elsewhere. 

April  10,  1899,  your  office  held  that  if  the  claimant's  declaration  of 
intention  to  become  a  (citizen  of  the  United  States  was  not  bona  fide,  or 
if  he  had  since  abandoned  such  intention,  he  is  not  qualified  to  make  a 
mineral  entry ;  that  twelve  years  have  elapsed  since  he  filed  his  declara- 
tion of  intention  to  become  a  citizen ;  that  he  has  returned  to  the  country 
of  his  birth,  where  he  is  now  residing,  without  any  claim  of  residence 
elsewhere;  and  that  it  appears  from  these  facts  that  he  either  had  no 
bona  fide  intention  of  becoming  a  citizen  of  the  United  States  or  has 
now  abandoned  it. 
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The  local  officers  were  accordingly  directed  to  notify  bim  tbat  he 
would  be  allowed  sixty  days  from  notice  in  wbicb  to  show  cause  why 
bis  entry  should  not  be  canceled  or  to  appeal  from  said  decision,  fail- 
ing which  his  entry  would  be  canceled  without  further  notice. 
From  this  action  the  claimant  has  appealed  to  the  Department 
Section  2319  of  the  Eevised  Statutes  of  the  United  States  provides  that 

all  valuable  iiiiiiernl  deposits  in  lands  belonging  to  the  United  States^  both  sun-eyed 
and  unsurveyed,  arc  hereby  declared  to  be  free  aud  open  to  exploration  and  pnrebate. 
and  the  lands  in  which  they  are  found  to  occnpatiou  aud  purchase,  by  ciiizenB  of 
the  ITiiited  States  and  those  who  have  declared  their  intention  to  become  siicli. 


mi 

tlo 

section  21) 

citizens  is  losL    ^„  „^ 

the  iruited  States  mii^ 


e  ITiiited  States  and  those  who  have  declared  their  intention  to  become  siicli. 

A  declaration  of  intention  to  become  a  citizen  of  the  United  States 

ust  be  made  under  oath  before  a  court  of  record  (Sec.  21(>5  K.  S.  U.  Sj. 

ud  ill  the  absence  of  clear  proof  to  the  contrary  is  i)resumed  to  l>t 

/''^l^rood  faith.    This  intention  may  be  abandoue<l,  however,  before 

inn  *'- '  ^  ^nrjl^iiU  citizenship,  and  in  such  a  case  the  privilege  of  explora- 

"^t.    lu^t^ffiii^eral  lands  of  the  United  States  conferred  bj 

States  must  be^^P^i^^l^^ve  declared  their  intention  tx)  become 

chase  in  order  to  entitle  the  iipplicg^  ^^*^  intention  to  become  a  citizen  of 

The  question  is  presented  ii.  fuV'^*^^  existing  one  at  the  time  of  par- 

here  Las  abandoueJ  Lis  i  ^e„  on  to  ?"^^t«  ^  »**«"*• 

States,  but  the  evidence  ou  tH"  n.  .     "'^  ««  *«  ^■^*'^^^'  '^e  claimant 

^  ou  are  accordingly  directed  L?<^u   '*  '"^'XHe  a  citizen  of  the  Uuited 

wbetherattLetime'cfLisX  May^i  iS  ,'V'  ^^^  nnsatisfacory. 

c  e  and  perinauent  residence  fuZ;"'?' ''^lt>  to  state  under  oath 

Btm  his  intention  to  become  a  citzen  rr^i'T '"^^  given  up  his  doou- 


fails  to  furnish  t\ZTf  .^^''  «'"  ^^^  United! 

notice,  it  Jt  pr^umXT.  7'^'"'  *  '^^'^\ 
Ws  eutry  will  be  cCeied    Jut  if  t?*'  '''*°^''"«^  A 
will  consider  it  in  connecAnn     !f/^«  "i^^^^-ed  informal^ 

ord  and  disiK.se  of  the  cl"  "  "'^"'"  '^'''  ^'««'° 

modified.  °t  *»»«  case  accordingly.    Tour  office 


tates.  In  case  bt* 
e  time,  after  dae 
h  intention  and 
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by  the  rcc- 
lecision  15  so 
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white  men  from  the  inheritance  of  .n;'      ^'  """^'^*'''  '°  "o  ««'  " 
cable  thereto.  "^"tance  of  allotment  property,  or  makes  aaid 
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fitted  to  the  DeparCnWit,?r'"''''°°"'^  "^  ^'•^'»"  ^'^^  *^-' 

partment  with  his  report  thereou,  a  letter  &om  the 
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chairman  of  the  Puyallup  Indiau  commission,  who  asked  for  instruc- 
tions on  certain  matters  relating  to  the  duties  of  said  commission. 

This  letter,  as  well  as  the  report,  was  referred  to  the  then  Assistant 
Attorney-General  for  an  opinion  upon  the  questions  therein  presented 
among  which  was  the  following:  "  What  rules  are  to  be  applied  to  the 
descent  of  Indian  lands  where  the  original  allottees  or  some  of  them 
have  died?" 

In  response  to  the  above  reference,  an  opinion  was  rendered  by  the 
Assistant  Attorney-General  January  25,  1895  (20  L.  D.,  157),  which 
held  as  to  the  status  of  white  men  who  are  married  to  Indians,  as 
follows : 

However,  siuce  the  act  of  August  9.  1888  (25  Stat.,  392),  a  white  niau,  not  a  mem- 
ber of  the  tribe,  marrying  a  Puyallup  woman,  cau  acquire  no  right  by  virtue  of  said 
marriage,  in  any  allotment,  or  any  tribal  property,  to  which  said  woman  may  be 
entitled,  and  hence  such  a  man  would  be  excluded  from  the  operation  of  the  -rule 
abov(>  stated.  I  am  of  the  opinion  that  a  white  man  who  had  prior  to  the  act  of 
1888,  supra,  married  a  Puyallup  woman,  and  who  had  not  been  regularly  iucorf^orated 
as  a  member  of  said  tribe,  could  not  be  regarded  a«  a  member  of  the  family  under 
the  treaty,  because  not  an  Indian,  and  hence  would  not  come  within  the  purview  of 
any  rule  of  descent  prescribed  by  the  President  to  secure  possession  of  said  home 
to  the  family,  and  I  lecommend  tUat  the  rule  as  above  stated  shall  be  modified  so 
as  to  exclude  saitl  men  from  its  operation. 

In  other  words,  the  manner  of  determining  who  are  the  heirs  of  a  deceased  holder 
'*  in  fee  simple  or  for  the  life  of  another,"  under  the  laws  of  the  State  of  VVashiug- 
^ton,  should  be  pui*sued  in  ascertaining  who  are  the  heirs  of  deceased  allottees,  with 
the  exceptions,  that  white  men  not  members  of  the  tribe,  married  to  Puyallup  Indians 
since  August  9, 1888,  and  wbite  men  not  incorporated  in  the  tribe,  who  prior  to  tbat 
date  married  Puyallup  women,  be  not  considered. 

Nevertheless,  to  save  any  question  concerning  the  title  thereto,  I  am  of  the  opinion, 
that  the  consent  of  such  men  to  the  sale  of  the  allotments  in  which  their  deceased 
wives  mav  have  been  interested  is  advisable. 

The  Secretary  of  the  Interior  having  approved  this  opinion  the  same 
was  transmitted  to  the  Puyallup  commissioners  for  their  information 
and  guidance  in  ascertainiug  who  are  the  heirs  of  deceased  Puyallup 
allottees. 

Jauuary  18, 1900,  the  Commissioner  of  Indian  Affairs  addressed  a 
communication  to  you,  which  has  been  referred  to  me  for  opinion,  and 
which,  after  referring  to  the  Assistant  AttorneyGeiieiars  opinion  of 
January  25,  1895,  contains  the  following  statement: 

Under  date  of  December  29,  1899,  Commissioner  Snowden  addressed  a  letter  to  this 
office  stating  that  Charles  Case,  a  white  man,  and  Katie  Adams,  a  Puyallup  Indian 
woman,  were  married  c  u  April  (5,  1895;  that  Katie  Case  is  now  deceased  and  in  view 
of  the  opinion  of  the  Assistant  Attorney  General  relative  to  white  men  married  to 
Indian  women,  above  referred  to,  and  the  instruetions  heretofore  given  by  this  office 
in  respect  to  the  ascertninment  of  the  allottees  and  true  owners  of  Puyallup  allot- 
ments and  the  heirs  of  deceased  allottees,  he  desired  to  be  informed  whether  the 
said  white  man,  Charles  Case,  is  one  of  the  legal  heirs  of  Katie  Case,  who  has  a 
one-third  interest  in  Puyallup  patents  Nos.  10  and  125. 

The  Commissioner  of  Indiau  Affairs,  after  then  referring  to  the  fol- 
lowing language  of  the  said  opinion  of  January  1^5,  1895:  '*  However, 
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siuce  the  act  of  August  0,  1888  (25  Stat.,  392),  a  white  man,  not  a 
member  of  the  tribe,  marrying  a  Payallup  woman,  can  acquire  no  right 
by  virtue  of  said  marriage,  in  any  allotment,  or  any  tribal  property  to 
which  said  woman  may  be  entitled,  and  hence  such  a  man  would  be 
excluded  from  the  operation  of  the  rule,"  invites  attention  to  the  fact 
that  the  word  "allotment"  does  not  occur  in  section  1  of  the  said  act 
of  August  9, 1888,  and  submits  that  the  said  section  "relates  solely  to 
tribal  property,  to  the  tribal  privilege,  or  to  the  tribal  interest  which 
an  Indian  woman  may  have  therein,  and  not  to  an  allotment  of  land." 
He  therefore  requests  a  reconsideration  of  the  opinion  of  January  25, 
1895,  "in  order  that  it  may  be  modiiSed  in  accordance  with  the  provi- 
sions of  the  said  act  of  August  9,  1888,  which  relates,  in  the  opinion 
of  this  office,  to  tribal  property,  and  not  individual  allotments." 

The  Puyallup  reservation  was  set  apart  under  the  treaty  of  Decem- 
ber 26,  1854  (10  Stat.,  1132),  which  contains  the  following  provision: 

Art.  6.  The  President  may  ....  at  hie  discretion,  cause  the  whole  or  any  por- 
tion of  the  lands  hereby  reserved,  or  of  such  other  laud  as  may  be  selected  in  lieu 
thereof,  to  be  surveyed  into  lots,  and  assign  the  same  to  such  individuals  or  families 
as  are  willing  to  avail  themselves  of  the  privilege,  aud  will  locate  on  the  same  as  a 
pennanent  home,  on  the  same  terms  and  subject  to  the  same  regulations  as  are  pro- 
vided in  the  sixth  article  of  the  treaty  with  the  Omahas,  so  far  as  the  same  may  b© 
applicable. 

Article  6  of  the  treaty  with  the  Oraahas  (10  Stat.,  1044)  is  in  part  aa 
follows : 

and  he  (the  President)  may  prescribe  such  rules  and  regulations  as  will  ensure  to 
the  family  in  case  of  the  death  of  the  head  thereof,  the  possession  aud  enjoyment  of 
such  permauent  home  and  improvements  thereou. 

In  pursuance  of  the  foregoing,  allotments  were  made  to  to  the  Puy- 
allup Indians  February  1,  1884,  and  were  approved  by  the  Department 
October  21, 1884.  Patents  were  issued  January  30,  188G,  by  the  terms 
of  which  the  lands  described  therein  were  given  and  granted  to  the 
allottee,  "and  to  his  heirs."  No  specitic  declaration,  however,  as  to 
the  descent  of  these  allotted  lands,  in  case  of  the  death  of  the  allottee, 
appears  to  have  been  made  by  the  President  or  the  Secretary  of  the 
Interior  under  his  direction  prior  to  November  14,  18D3,  when  instruc- 
tions to  a  commission  appointed  under  the  act  of  March  3,  1893  (27 
Stat.,  612, 633),  to  sell  portions  of  said  lands  were  approved  by  the 
Department.  Under  the  general  allotment  act  of  February  8, 1887 
(24  Stat.,  388)  it  is  provided  that  the  law  of  descent  in  force  in  the 
State  or  Territory  where  such  lands  are  located  shall  apply  thereto 
after  the  same  have  been  patented.  On  February  6,  1S92,  the  Secre- 
tary of  the  Interior,  in  transmitting  to  the  President  the  report  of  the 
former  Puyallup  commission,  stated  that  the  heirs  of  Puyallup  allottees 
should  be  ascertained  according  to  the  laws  of  the  State  of  Washing- 
ton, with  the  addition  of  a  provision  similar  to  that  contained  in  section 
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5  of  the  amendatory  act  of  February  28, 1891  (26  Stat.,  794),  respect- 
ing illegitimate  children.  The  act  of  March  3, 1893,  supra,  made  it  the 
duty  of  the  commission  appointed  thereunder  to  ^'  ascertain  who  are 
the  true  owners  of  the  allotted  lands ;^'  and  the  instructions  to  said  com- 
mission, approved  November  14,  1893,  and  hereinbefore  referred  to, 
directed  that  in  case  of  deceased  allottees  their  heirs  were  to  be  deter- 
mined according  to  the  law  of  descent  of  the  State  of  Washington. 
In  the  opinion  of  the  Assistant  Attorney  General  of  January  25, 1895, 
it  was  held  that  these  instructions,  approved  by  the  Secretary  of  the 
Interior,  were  "in  efi'ect  a  rule  of  descent  prescribed  by  the  President, 
is  absolute  and  authoritative,  and  in  complete  accord  with  the  policy 
of  the  government  concerning  the  descent  of  allotted  Indian  lands, 
established  long  before  the  patenting  of  these  lands."  The  Commis- 
sioner of  Indian  Affairs  states  that  the  Puyallup  lands  have  been  pat- 
ented; the  fee  is  therefore  in  the  allottee  subject  only  to  certain  restric- 
tions as  to  alienation  and  leasing.  As  the  heirs  of  a  Puyallup  allottee 
are  thus  to  be  ascertained  according  to  the  law  of  the  State  of  Wash- 
ington, it  follows  that  in  case  of  the  death  of  a  Puyallup  woman  mar- 
ried to  a  white  man,  her  heirs  are  to  be  determined  in  the  same  manner, 
unless  there  is  some  inhibition  in  the  act  of  August  9,  1888. 

It  will  be  observed  that  the  foregoing  legislation  and  regulations 
refer  solely  to  allotment  property.  There  appears  to  have  been  no  leg- 
islation respecting  the  right  to  tribal  property  of  a  white  man,  through 
marriage  to  an  Indian  woman,  as  distinct  from  an  allotment,  prior  to 
the  said  act  of  August  9,  1888,  section  1  of  which  provides — 

That  no  white  man,  not  otherwise  a  member  of  any  tribe  of  Indians,  who  may  here- 
after marry  an  Indian  woman,  member  of  any  Indian  tribe  in  the  United  States,  or 
any  of  it&  territories,  except  the  Five  (Uvilized  Tribes  in  the  Indian  Territory,  HhaU 
by  Buch  marriage  hereafter  acquire  any  rights  to  any  tribal  property,  privilege,  or 
interest  whatever  to  which  any  member  of  such  tribe  is  entitled. 

This  section,  enacted  to  meet  this  condition  among  others,  has  refer- 
ence solely  to  tribal  property.  Section  2  also  refers  to  tribal  property 
and  to  no  other  kind  of  property.    That  section  reads  as  follows: 

That  every  Indian  woman,  member  of  any  such  tribe  of  Indians,  who  may  here- 
after be  married  to  any  citizen  of  the  United  States,  is  hereby  declared  to  become 
by  snch  marriage  a  citizen  of  the  United  States,  with  all  the  rights,  privileges,  and 
immunities  of  any  such  citixon,  being  a  married  woman :  Provided^  That  nothing  in 
this  act  contained  shall  impair  or  in  anyway  affect  the  right  or  title  of  snch  married 
woman  to  any  tribal  property  or  any  interest  therein. 

By  the  first  section,  a  white  man,  not  otherwise  a  member  of  any 
tribe  of  Indians,  who  marries  an  Indian  woman  subsequently  to  the 
passage  of  said  act  does  not  by  such  marriage  ^^  acquire  any  right  to 
any  tribal  property,  i>rivilege,  or  interest  whatever  to  which  any  mem- 
ber of  such  tribe  is  entitled."  This  legislation,  in  my  opinion,  does  not 
include  an  allotment  which  is  not  tribal  property. 

I  therefore  concur  in  the  conclusion  of  the  Commissioner  of  Indian 
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Affairs  and  am  of  opinion  that,  in  so  far  as  the  opinion  of  January  25, 
1895,  excepts  white  men  from  an  inheritance  in  allotment  property,  or 
makes  the  act  of  August  0, 1888,  applicable  thereto,  it  should  not  be 
followed. 
Approved,  March  28, 1900. 
E.  A.  Hitchcock, 

Secretary. 


CIRCUL^VR  RELATING  TO  DEPOSITS  BY  RAILRO^VD  COMPANIES  FOR  THE 

SURVEY  OF  PUBLIC  LANDS. 

DEPARTIVIENT   OF   THE   INTERIOR, 

General  Land  Office, 
Washingtofi^  />.  C,  April  8,  1899. 
To  United  States  Surveyors- General  and  Registers  and  Receivers  of  United 
States  District  Land  Offices, 

Gentlemen:  Your  attention  is  invited  to  the  act  of  Congress 
approved  February  27, 1899  (30  Stat,  892),  entitled  "An  Act  to  author- 
ize  the  Commissioner  of  tlie  General  Land  Office  to  cause  public  lands 
to  be  surveyed  in  certain  cases."    The  act  reads  as  follows: 

Be  it  enacted  by  the  Seitate  and  House  of  Represent atires  of  the  United  States  of  America 
in  Congress  assembled^  That  when  any  railroad  company  clniiiiing  a  grant  of  land 
under  any  act  of  Congress,  desiring  to  secnre  the  survey  of  any  nnsnrveyed  lands 
within  the  limits  of  its  grant,  shall  tile  an  application  therefor  iu  writing  with  the 
surveyor-general  of  the  State  in  which  the  lands  sought  to  be  surveyed  are  situated, 
and  deposit  in  a  proper  United  States  depository  to  th«  credit  of  the  United  States 
a  sum  sufficient  to  pay  for  snch  survey  and  for  the  examination  thereof  pursuant  to 
law  and  the  rules  and  regulations  of  the  Department  of  the  Interior  under  the  direc- 
tion of  the  Commissioner  of  the  General  Laud  Office,  it  shall  thereupon  be  the  duty 
of  the  Commissioner  of  the  General  Land  Office,  or  the  Director  of  the  Geological 
Survey,  as  the  case  may  he,  to  cause  said  lands  to  bo  surveyed. 

For  any  deposits  made  by  any  railroad  company  hereuuder,  certificates  shall  be 
issued,  which  may  be  used  by  such  railroad  company,  its  successors  or  assigns,  to 
the  same  exteut  as  cash  is  now  allowed  iu  payment  of  entries  of  public  lands  under 
existing  law  and  regulatious  for  any  public  lands  of  the  Uuited  States  in  the  States 
where  the  surveys  were  made,  or  for  any  survey  or  office  fees  due  the  United  States 
from  such  railroad  company  on  account  of  surveys  of  lands  within  its  grant.  The 
Secretary  of  the  Interior  shall  provide  such  rules  and  regulations  as  may  be  neces- 
sary for  carrying  out  the  foregoing  provisions. 

The  provisions  of  law  heretofore  governing  the  survey  (under  the 
deposit  system)  of  unsurve}  ed  lands  within  the  limits  of  a  railroad  land 
grant  are  contained  in  the  act  of  August  20,  1894  (28  Stats.,  423), 
amending  sections  2401,  2402,  and  2403  of  the  Revised  Statutes  of  the 
United  States. 

The  rules  and  regulations  as  heretofore  prescribed  by  this  Depart- 
ment as  necessary  for  carrying  out  the  provisions  of  said  act  of  August 
20, 1894,  are  contained  in  the  circular  ot  this  office  dated  August  7, 
1895  (21  L.  D.,  77),  and  you  are  advised  that  said  rules  and  regulatious 
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are  applicable  to  the  act  of  February  27, 1899,  quoted  above,  and  now 
in  effect. 

The  surveyors-general,  however,  in  furnishing  the  applicants  with 
an  estimate  as  to  the  cost  of  the  surveys  desired,  including  the  cost  of 
both  the  field  and  office  work  (as  heretofore  required  by  paragraph  12, 
page  3,  of  said  instructions),  will  hereafter  include  in  their  estimate  the 
cost  of  the  examination  of  such  surveys  as  may  be  applied  for  by  said 
railroad  companies. 

The  triplicate  of  the  set  of  certificates  issued  in  the  name  of  a  rail- 
road company  for  amounts  deposited  on  account  of  such  surveys  will  not 
only  be  receivable  from  such  railroad  company,  its  successors  or  assigns, 
by  the  receivers  of  public  moneys  for  the  several  United  States  dis- 
trict land  offices,  in  accordance  with  paragraph  20,  page  4,  of  said  cir- 
cular of  instructions  dated  August  7,  1895,  but  said  certificates  may 
also  be  surrendered  to  the  Commissioner  of  the  General  Land  Office  by 
such  railroad  compauy,  its  successors  or  assigns,  in  payment  for  any 
survey  or  office  fees  due  the  United  States  from  such  railroad  compauy 
on  account  of  surveys  of  lands  within  its  grant. 
Very  respectfully, 

BiNGER   IlERiftANN, 

Conwiissionir. 
Aj)proved : 

B.  A.  Hitchcock, 

Secretary. 


RAILROAD  LANDS-SECTION  5,  ACT  OF  MARCH  .3,  1887. 

Miller  v.  Tacoma  Land  Company. 

A  settlement  claim  to  railroad  land  acquired  after  the  passage  of  the  act  of  March 
3,  1887,  and  8ubse(|iieut  to  the  sale  of  the  land  by  the  railroad  company,  will 
not  defeat  the  right  of  the  purchaser  to  perfect  title  under  section  5  of  said  act. 

It  is  not  necessary,  on  the  part  of  a  purchaser  from  a  railroad  cuuipauy,  to  invoke 
the  protective  xn*o visions  of  said  section,  until  such  time  as  it  has  been  authori- 
tatively determined  ttmt  tho  title  of  the  railroad  company  hns  failed. 

One  knowing  that  land  is  claimed  by  a  railroad  company  under  its  grant,  and  hav- 
ing constructive  notice  of  the  sale  thereof,  as  shown  by  a  recorded  deed,  can  not 
thereafter  initiate  any  right  to  such  land  which  will  defeat  the  right  of  the  pur- 
chaser from  the  company  to  perfect  title  under  said  section. 

Secretary  Hitchcock  to  the  ComminHioner  of  the    General  Land   Office^ 
(W.  y.  D.)  March  28^  1900.  (G.  B.  G.) 

George  L.  Miller  has  appealed  from  your  office  decision  of  Septem- 
ber 20, 1898,  rejecting  his  application  to  make  homestead  entry  for  lots 
2,  3,  4  and  5,  and  the  SE.  J  of  the  N  W.  J  of  Sec.  17,  T.  19  ]!^.,  E.  2  E., 
Olympia  land  district,  Washington,  and  hokliug  that  the  Tacoma  Land 
Company  is  entitled  to  make  payment  to  the  United  States  and 
receive  a  patent  for  said  land  under  the  provisions  of  section  5  of  the 
act  of  March  3, 1887  (24  Stat.,  o5G, o57-558).   Said  section  is  as  follows: 

That  where  any  said  company  shall  have  sold  to  citizens  of  the  United  States,  or 
to  persons  who  have  declared  their  intention  to  become  such  citizens,  as  a  part  of  itF 
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grant,  lands  not  conveyed  to  or  for  the  use  of  such  company,  said  lands  being  the 
numbered  sections  prescribed  in  the  grant,  and  being  coterminoas  with  the  con- 
structed parts  of  said  road,  and  where  the  lands  bo  sold  are  for  any  reason  excepted 
fruui  the  operation  of  the  grant  to  said  company,  it  shall  be  lawful  for  the  bona  fide 
purchaser  thereof  from  said  company  to  make  payment  to  the  United  States  for  said 
lauds  at  the  ordinary  government  price  for  like  lands,  and  thereupon  patents  shall 
issue  therefor  to  the  said  bona  fide  purchaser,  his  heirs  or  assigns:  Provided,  That 
all  lands  shall  be  excepted  from  the  provisions  of  this  section  which  at  the  date  of 
such  sales  were  in  the  bona  fide  occupation  of  adverse  claimants  under  the  pre- 
emption or  homestead  laws  of  the  United  States,  and  whose  claims  and  occupation 
have  not  since  been  voluntarily  abandoned,  as  to  which  excepted  lands  the  said 
pre-emption  and  homestead  claimants  shall  be  permitted  to  perfect  their  proofs  and 
entries  and  receive  patents  therefor;  Provided  further,  That  this  section  sh.ill  not 
apply  to  lands  settled  upon  subsequent  to  the  first  day  of  December,  eighteen  hun- 
dred and  eighty-two,  by  persons  claiming  to  enter  the  same  uuder  the  settlement 
laws  of  the  United  States,  as  to  which  lauds  the  parties  claiming  the  same  as  afore- 
said shall  be  entitled  to  prove  up  and  enter  as  in  other  like  cases. 

The  land  in  controversy  is  within  the  primary  limits  of  the  grant  to 
the  Northern  Pacific  Railroad  Company  by  the  joint  resolution  of 
May  31,  1870  (16  Stat.,  378),  is  a  numbered  section  prescribed  in  the 
grant,  is  coterminous  with  the  line  of  constructed  road  from  Portland, 
Oregon,  to  Tacoma,  Washington,  as  definitely  located  May  14,  1874, 
has  not  been  conveyed  to  or  for  the  use  of  said  company,  it  having 
been  excepted  from  the  operation  of  the  grant  by  reason  of  the  dona- 
tion claim  of  one  Allen  Saunders  therefor,  filed  April  30,  1855,  which 
was  a  claim  of  record  at  the  date  of  the  grant,  and  was  sold  by  the 
railroad  company,  December  30, 1874,  to  the  Tacoma  Land  Company, 
a  corporation  under  the  laws  of  the  State  of  Pennsylvania,  and  there- 
fore a  citizen  of  the  United  States. 

At  the  date  of  the  sale  to  the  Tacoma  Land  Company  said  land  was 
not  in  the  bona  fide  occupation  of  an  adverse  claimant,  whose  claim 
and  occupation  have  not  since  been  voluntarily  abandoned,  and,  if  said 
land  company  was  a  bona  fide  purchaser  of  the  land  from  the  railroad 
company,  it  has  the  right  to  make  proof  and  payment  to  the  United 
States  for  said  lands  at  the  ordinary  government  price  for  like  lands 
and  receive  a  patent  therefor  from  the  United  States,  unless,  under  the 
facts  of  this  case,  that  right  is  defeated  by  the  second  proviso  of  said 
section.  See  departmental  decision  of  February  11, 1898, in  the  case  of 
the  Northern  Pacific  Railroad  Company  v,  George  L.  Miller  (unreported) ; 
Tacoma  Land  Company  v.  Northern  Pacific  Railroad  Company  et  at, 
(26  L.  D.,  503);  Bardon  v.  Northern  Pacific  Railroad  Company  (145 
U.  S.,  535). 

Miller's  application  to  enter  said  land  was  filed  December  14, 1893, 
and  he  does  not  claim  to  have  made  settlement  prior  to  that  date.  The 
settlement  contemplated  by  the  second  proviso  is  a  settlement  subse- 
quent to  December  1,  1882,  and  prior  to  March  3,  1887,  the  date  of  the 
act.  A  settlement  claim  acquired  after  the  passage  of  the  act  of  March 
3, 1887,  and  subsequent  to  the  sale  of  the  laud  by  the  railroad  company, 
will  not  defeat  the  right  of  the  purchaser  to  perfect  its  title.    Holton 
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€t  aJ.  V.  Ratledge  (20  L.  D.,  227).  The  application  of  the  Tacoma  Laud 
Company  was  not  filed  until  August  8, 1895,  and  it  appears  that  at 
that  time  Miller  had  built  a  house  upon  the  land  and  was  living  in  it, 
and  it  is  contended,  in  effect,  that  said  company  was  in  laches  in  pre- 
senting its  claims,  and  ought  not  now  be  heard  to  dispute  Millei-'s  set- 
tlement claim.  This  contention  is  without  force.  The  railroad  com- 
pany listed  this  land  August  27,  1884,  the  decision  of  the  Department 
holding  that  said  land  was  excepted  from  the  grant  was  not  umde  until 
February  11, 1898,  and  the  company's  listing  thereof  was  not  canceled 
by  your  office  until  September  20, 1898.  The  sale  by  the  railroad  com- 
pany to  the  land  company,  December  30,  1874,  is  evidenced  by  a  deed 
of  general  warranty  of  that  date,  duly  recorded  March  10,  1875,  and 
until  it  had  been  authoritatively  determined  that  the  title  of  the  rail- 
road company  had  failed,  the  Ta<5oma  Land  Company  had  the  right  to 
rely  upon  that  title.  It  was  not  compelled  to  question  its  own  title, 
and  when  it  volunteered  to  do  so  by  filing  its  application  to  purchase 
the  land  from  the  United  States,  the  railroad  company  resisted  the 
application,  on  the  ground  that  the  railroad  company's  title  had  not 
failed.  There  was  no  lack  of  diligence.  On  the  contrary,  the  land 
company  applied  to  purchase  the  land  before  it  had  been  declared  that 
its  title  through  the  railroad  company  had  failed,  and  therefore  before 
it  was  necessary  to  make  such  application  to  protect  its  rights  under 
section  o  of  the  act  of  March  3,  1887.  Moreover,  Miller  knowing  that 
the  land  in  controversy  was  of  an  odd-numbered  section  in  the  primary 
limits  of  the  grant  to  the  railroad  company,  and  having  at  least  con- 
structive notice  of  the  sale  to  the  land  company,  as  shown  by  the 
recorded  deed,  could  not  thereafter  initiate  any  right  which  would 
defeat  the  land  company's  right  to  purchase  under  the  fifth  section  of 
the  act.  Tacoma  Land  Company  r.  Northern  Pacific  Railroad  Company, 
svpra. 

There  is  nothing  in  the  record  to  rebut  the  prima  facie  showing  made 
by  the  deed  that  the  Tacoma  Land  Company  is  a  bona  fide  purchaser  of 
the  land  involved.    The  decision  appealed  from  is  therefore  affirmed. 


MINIXG  CLAIM— PROOF  OF  EXPENDITURE. 

Rex  Lode  Claim. 

The  fact  that  the  requisite  expeuditure  on  a  mining  claim  is  not  shown  to  have 
been  made  prior  to  the  expiration  of  the  period  of  publication  of  a  notice  of 
application  for  patent  is  not  material,  where  a  new  notice  of  the  application 
is  subsequently  published  under  which  the  proof  of  expenditure  is  regularly 
furnished. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  OfficCf 
(W.  V.  D.)  March  28,  WOO.  (C.  J.  W.) 

December  27,  1898,  the  Colorado  Development  Compauy  made  min- 
eral entry  No.  1865,  for  the  Kex  lode  mining  claim,  Pueblo,  Colorado, 
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after  having  three  times  published  notice  of  the  application  for  the 
statutory  period,  the  last  of  said  publications  commencing  February 
27, 1897.  Said  successive  publications  appear  to  have  been  made  upon 
the  same  application,  filed  April  4, 1896,  and  for  the  purpose  of  allow- 
ing the  applicant  to  comply  with  the  requirement  of  section  2325  Re- 
vised Statutes,  as  to  the  filing  of  the  certificate  of  the  United  States 
surveyor-general,  that  five  hundred  dollars'  worth  of  labor  had  been 
expended,  or  improvements  made  upon  the  claim,  by  said  company  or 
its  grantors.  The  proof  appears  to  have  been  complete  at  the  expira- 
tion of  each  of  the  publications  made,  except  that  as  to  the  first  and 
second,  the  required  surveyor-general's  certificate  had  not  been  filed. 
This  certificate,  dated  February  11, 1897,  was  not  filed  in  the  local  office 
until  February  12,  1897. 

May  5, 1899,  your  office  addressed  a  communication  to  the  United 
States  surveyor-general  of  Colorado,  containing  the  following  statement : 

As  the  required  amouut  of  iiiiproveiueuts  bad  not  been  made  on  the  claim  at  the 
date  of  survey,  the  certificate  of  the  burveyor-geueral,  dated  February  11,  1897,  was 
furnished  stating  that  the  improvements  cousinted  of  a  shaft  5  x  7  ft.,  10  ft.  deep, 
valued  at  $75,  and  shaft  4  x  8  ft..  94  ft.  deep,  vahied  at  $1,000,  but  it  was  not  shown 
that  at  least  $500  worth  of  improvemeuts  were  placed  on  the  claim  prior  to  the 
expiration  of  the  tirstperiodof  publication ;  viz.,  June  13, 1896.  This  must  be  shown. 
You  will  therefore  require  the  claimaut  to  furnish  a  certificate  by  the  deputy  mineral 
surveyor  stating  when  the  statutory  amouut  of  improvements  were  completed,  and 
you  will  report  in  the  matter. 

The  claimant  was  allowed  sixty  days  within  which  to  furnish  the 
required  evidence  or  to  appeal,  in  default  of  which  it  was  stated  the 
entry  would  be  canceled  without  further  notice. 

The  claimant  has  appealed  from  your  office  decision,  alleging  error 
in  requiring  it  to  furnish  evidence  that  the  stated  expemliture  in 
labor  or  improvements  on  the  claim  had  been  made  x)rior  to  the  expira- 
tion of  a  period  of  publication  under  which  it  claims  ntithing,  and  error 
in  not  holding  that  the  surveyor-general's  certificate  showing  such 
expenditure  to  have  been  made  prior  to  the  expiration  of  the  period  of 
publication  of  notice,  next  preceding  its  entry,  the  only  one  upon  which 
it  relies,  was  sufficient. 

The  first  two  publications  of  notice  by  tbe  api)licant  for  patent,  to 
which  your  office  refers,  are  without  significance  in  the  case  and  need 
not  have  been  referred  to  at  all,  since  the  applicant  did  not  complete  its 
proof  under  them.  A  third  notice  of  the  application  for  patent  was 
duly  published  for  sixty  days,  commencing  February  27,  1897,  and 
under  that  notice,  the  required  proof  as  to  the  expenditure  in  labor  or 
improvements  on  the  claim,  was  regularly  iurnished,  and  is  in  all 
respects  sufficient. 

Your  office  decision  is  accordingly  reversed,  and,  if  the  proofs  are 
found  otherwise  regular,  the  entry  will  be  passed  to  patent  in  its  order. 
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PRICE  OF  COAL  LAND. 

Clinton  S.  Conant. 

The  price  of  coal  land  is  determined  by  the  distance  of  the  land  from  a  completed 
railroad,  irrespectiye  of  its  distance  from  the  nearest  shipping  point  on  such 
road. 

Seeretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  March  29,  1900.  (A.  B.  P.) 

January  26,  1899,  Clinton  S.  Conant  applied  to  enter  lots  2  and  3  of 
section  33,  T.  149  N.,  E.  74  W.,  Devil's  Lake,  :S^orth  Dakota,  containing 
29.70  acres,  as  coal  lands,  and  made  tender  of  $10  per  acre  as  the  pur- 
cbase  price  therefor. 

The  local  officers  rejected  the  application  on  the  ground  that  the 
lands  applied  for  are  situated  within  fifteen  miles  of  a  completed  rail- 
road, and  cannot  therefore  be  entered  at  less  than  $20  per  acre. 

Upon  appeal  by  Conant,  your  office,  by  decision  of  June  0,  1899, 
affirmed  the  action  below,  and  thereupon  Conant  appealed  to  the 
Department. 

It  is  not  questioned  that  the  lands  applied  for  are  in  fact  situated 
within  fifteen  miles  of  the  Minneapolis,  St.  Paul  and  Sault  Ste.  Marie 
Eailroad,  but  it  is  contended  that  inasmuch  as  said  lands  are  more 
than  fifteen  miles  from  the  nearest  shipping  point  on  said  railroad,  they 
are  therefore  subject  to  sale  and  entry  at  810  per  acre. 

The  statute  regulating  the  disposal  of  coal  lands  (sections  2347  to 
2352,  inclusive,  Revised  Statutes),  provides,  amongst  other  things,  that 
they  shall  be  subject  to  entry  by  the  persons  efi titled — 

npon  payment  to  the  receiver  of  not  less  than  ten  dollars  per  acre  for  such  lands, 
whore  the  same  shall  be  sitnated  more  than  fifteen  miles  from  any  completed  rail- 
road, and  not  less  than  twenty  dollars  per  acre  for  such  lauds  as  shall  be  within 
fifteen  miles  of  such  road. 

In  the  case  of  Frank  Foster  et  al.  (2  L.  D.,  730,  733),  the  Department 
considered  the  provision  of  the  statute  just  quoted  and  held  the  same 
to  mean  that  coal  lands  ^'must  be  paid  for  at  the  rate  of  $20  per  acre 
where  it  lies  within  15  miles  of  a  completed  railroad,  not  an  accessible 
completed  railroad."  The  same  principle  applies  to  the  present  case. 
The  lands  are  within  fifteen  miles  of  a  completed  railroad,  and  the  law, 
in  plain  and  unequivocal  terms,  requires  that  they  shall  be  paid  for  at 
the  price  of  $20  per  acre.  To  give  the  statute  the  construction  con- 
tended for  would  necessitate  the  importation  of  words  into  the  same 
in  order  to  change  its  meaning;  and  this,  there  is  no  authority  to  do. 
Newhall  v.  Sanger  (92  U.  S.,  761,  765). 

The  decision  of  your  office  is  accordingly  affirmed. 
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APPLICATION^   FOR    SITRVEY-ISLAND-AVITHDKAWAL. 

Mao  E.  Couet. 

The  Department  uiay  properly  decline  to  eutertain  an  application  for  the  survey  of 
an  island,  where,  in  the  opinion  of  the  Secretary  of  War,  the  island  should  be 
retained  by  the  government,  with  a  view  to  its  fature  occupation  for  military 
purposed. 

Secretary  Hitchcock  to  the  Commissioner  of  the   Ge^ieral  Land   Office, 
(W.  V.  D.)  March  31,  1900.  (C.  W.  P.) 

Mac  E.  Court  has  appealed  from  yonr  ofifice  decision  of  September 
21, 1S09,  deuying  his  application  for  the  survey  of  two  islands  in  sec- 
tion 17,  township  36  north,  range  2  west,  Olympia  land  district, 
Washington. 

On  May  G,  1899,  Mac  E.  Court,  of  Orcas,  San  Juan  county,  Wash- 
ington, filed  in  the  surveyor-general's  office  at  Olympia,  Washington, 
an  application  for  the  survey  of  two  islands  shown  upon  a  diagram 
accompanying  the  application  to  be  in  West  Sound  in  section  17,  town- 
ship 30  north,  range  2  west,  Willamette  meridian,  Washington. 

The  joint  ai!idavit  on  page  2  of  the  application  shows  that  the  islands 
contain  an  aggregate  area  of  20.35  acres  of  land;  that  the  width  of  the 
channel  on  either  side  between  the  islands  and  the  main  shores  is  about 
one  hundred  feet,  and  the  depth  thereof  at  ordinary  stages  of  the 
water  about  six  feet;  that  the  islands  are  about  ten  to  fifteen  feet 
above  high  water  mark,  not  subject  to  overflow,  and  the  land  fit  for 
agricultural  purposes;  and  that  improvements  have  been  made  upon 
the  islands  by  the  applicant  as  follows:  "Five  acres  slashed  and  a 
small  shanty  built,''  and  that  the  value  thereof  is  about  $25. 

IS^oticeof  the  applicant's  intention  to  apply  for  tlie  survey  appears  to 
have  been  served  upon  the  owners  of  the  adjoining  lands  upon  the 
shores  opposite  the  islands,  and  no  protests  appear  to  have  been  filed 
against  the  application. 

On  June  14, 1899,  your  office  addressed  a  communication  to  the  Secre- 
tary of  the  Interior,  calling  attention  to  said  application  and  stating 
that  the  islands  in  question  being  situated  in  the  waters  north  of  Puget 
Sound,  within  the  limits  awarded  to  the  United  States  by  the  decision 
of  the  Emperor  of  Germany,  of  October  21,  1872,  might  be  needed  as 
reservations  for  public  purposes,  and  requesting  before  taking  action 
on  said  application  that  the  War,  Treasury,  and  Navy  Departments  be 
called  upon  for  reports  as  to  ^whether  the  islands  were  likely  to  be 
needed  in  the  future  for  military,  light-house,  or  other  public  purposes 
under  the  jurisdiction  of  said  Departments. 

In  the  letter  of  the  Secretary  of  War,  dated  July  5,  1899,  in  answer 
to  the  request  of  this  Department  to  inform  it  whether  these  islands 
were  likely  to  be  needed  in  the  future  for  military  purposes,  it  is  stated 
as  follows: 
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I  beg  to  inform  you  that  the  board  of  engineers,  to  whom  the  matter  was  referred^ 
reports  as  follows: 

"The  probable  future  development  of  the  Pnget  Sound  country  will^  it  is  believed, 
draw  attention  to  needs  that  cannot  now  be  definitely  foreseen.  It  is  easily  con- 
ceivable that  at  some  future  time  the  United  States  may  desire  possession  of  the 
islands  described  within.  They  lie  near  the  comparatively  narrow  entrance  to  a 
deep  water  harbor,  and  are  well  located  to  serve  as  the  sites  of  defensive  works. 
Under  these  circumstances,  it  is  the  opinion  of  the  board  of  engineers  that  the  United 
States  should  retain  possession  of  these  islands.^' 

The  chief  of  engineers,  U.  S.  Army,  concurs  in  the  views  exprcHsed  by  the  board 
of  engineers,  and  is  of  opinion  that  the  islands  should  be  retained  by  the  United 
States  for  possible  future  defenses  for  the  protection  of  the  waters  of  West  Sonnd. 

In  these  views  the  Department  concurs. 

The  Secretary  of  the  Navy  and  the  Secretary  of  the  Treasury,  in 
their  letters,  state  that  they  do  not  desire  that  these  islands  be  set 
aside  for  naval  or  light-house  purposes. 

It  appears  from  the  above  statement  that  the  islands  applied  to  be 
surveyed,  in  the  opinion  of  the  Secretary  of  War,  ''should  be  retained 
by  the  government  for  possible  future  defenses  for  the  protection  of 
the  waters  of  West  Sound." 

It  is  objected  by  the  appellant  that  this  Department  has  no  authority 
to  direct  the  withdrawal  of  said  islands  for  the  object  and  purpose 
above  stated. 

It  is  held  by  the  supreme  court  in  Wolsey  v.  Chapman,  101  U.  S., 
755,  769,  that  the  acts  of  the  heads  of  departments  within  the  scope  of 
their  powers  are  in  law  the  acts  of  the  President. 

In  the  State  of  California,  ex  parte,  20  L.  D.,  327,  it  was  held  (syllabus) 
that: 

The  Secretary  of  the  Interior  may  properly  direct  the  withdrawal  of  land  from 
disposal,  in  order  to  preserve  sequoias  or  other  large  trees  growing  thereon. 

Your  office  decision  denying  Mr.  Court's  application  is  therefore 
affirmed. 


REPAYMENT-PRICE  OF  LAN1>  AVITHIN  RAILROAD   LIMITS. 

RoMONA  Lopez. 

The  even>numbered  sections  within  the  primary  limits  of  the  grant  for  the  Southern 
Pacific  branch  line,  and  the  forfeited  grant  for  the  Atlantic  and  Pacific,  are 
properly  rated  at  double  minimum,  although  within  such  conflicting  limits  the 
prior  grant  to  the  Atlantic  and  Pacific  operated  to  defeat  the  grant  to  the 
Southern  Pacific. 

Secretary  Hitchcock  to  the   Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  March  31,  1900.  (F.  W.  C.) 

Under  date  of  November  8th  last  there  was  filed  in  this  Department 
an  application,  on  behalf  of  Eomona  Lopez,  for  the  repayment  of  $150, 
charged  her  on  account  of  the  commutation  of  her  homestead  entry 
covering  the  N.  ^  of  the  NE.  i  and  the  NE.  J  of  the  NW.  i  of  Sec.  22, 
T.  3  JN.,  R.  16  W.,  8.  B.  M.,  Los  Angeles  land  district,  California,  the 
same  being  in  excess  of  one  dollar  and  twenty-five  cents  per  acre. 
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The  land  iii  question  is  within  the  common  granted  limits  of  the 
gi-ant  made  by  the  act  of  July  27,  186G  (14  Stat.,  292),  to  aid  in  the  con- 
struction  of  the  Athmtic  and  Pacific  railroad,  and  that  made  by  the  act 
of  March  3, 1871  (16  Stat.,  573),  to  aid  in  the  construction  of  the  South- 
ern Pacific  railroad  branch  line. 

The  portion  of  the  first-named  road  within  the  overlap  referred  to 
was  never  constructed,  and  the  grant  made  by  the  act  of  July  27, 1866, 
was,  by  the  act  of  July  6, 1886  (24  Stat.,  123),  forfeited  for  non-construc- 
tion. The  Southern  Pacific  railroad  was  duly  constructed  through 
and  beyond  the  conflict  here  in  (juestion. 

Within  the  conflict  u  claim  was  made  to  the  odd-numbered  sections 
on  account  of  the  Southern  Pacific  grant,  but  the  title  to  such  odd- 
numbered  sections  as  had  been  included  in  the  prior  grant  to  aid  in 
the  construction  of  the  Atlantic  and  Pacific  railroad  was  quieted  in  the 
United  States  by  the  decision  of  the  supreme  court  in  the  case  of  the 
United  States  r.  Southern  Pacific  R.  R.  Co.  (108  U.  S.,  1). 

Romona  Lopez  made  homestead  entry  for  the  tract  here  in  qnestiou 
March  20,  181)6,  and  commuted  the  same  to  cash  June  27,  1891),  when 
she  was  required  to  pay  for  the  same  at  the  rate  of  two  dollars  and 
fifty  cents  per  acre,  being  double  the  minimum  price,  because  of  the 
fact  that  the  lands  are  part  of  an  alternate  reserved  section  within  the 
limits  of  the  grant  made  by  the  act  of  March  3,  1871,  supra^  to  aid  in 
the  construction  of  the  Southern  Pacific  railroad  branch  line. 

The  act  of  ]March  3, 1871,  making  the  grant  to  aid  in  the  construction 
of  the  Southern  Pacific  railroad,  contains  no  pro\ision  whatever  rela- 
tive to  the  price  of  the  alternate  sections,  but  section  2357  of  the  Revised 
Statutes  provides : 

That  the  price  to  be  paid  fur  alteruate  reserved  lauds,  along  the  line  of  railroads 
within  the  limits  granted  by  any  act  of  Congress,  .shall  be  two  dollars  and  fifty  cents 
per  acre. 

Being  within  the  common  limits  of  the  two  grants  the  tract  in  ques- 
tion was  subject  to  the  increase  in  price  on  account  of  either  grant,  but 
was  relieved  from  the  effect  of  the  grant  made  by  the  act  of  1866,  to 
aid  in  the  construction  of  the  Atlantic  and  Pacific  railroad,  by  the 
forfeiture  of  said  grant  and  the  provisions  of  the  4th  section  of  the  act 
of  March  2, 1889  (25  Stat.,  834). 

It  is  nevertheless  a  fact  that  the  tract  in  question  is  part  of  an 
even-numbered  section  and  within  the  limits  of  the  grant  made  by  the 
act  of  March  3, 1871,  to  aid  in  the  construction  of  the  Southern  Pacific 
railroad,  branch  line,  which  was  duly  constructed  long  before  the  acts 
of  July  6, 1886,  and  March  2, 1889,  so  that  the  land  entered  by  Bomona 
Lopez  has  received  by  that  construction  the  same  benefit  and  advan- 
tage which  it  would  have  receivM  had  the  adjoining  odd-numbered 
sections  passed  to  that  company  under  said  grant  instead  of  the  right 
to  indemnity  provided  for  in  the  granting  act. 

The  question  as  to  whether  the  Southern  Pacific  Bailroad  Company 
might  acquire  title  to  any  or  all  of  the  odd-numbered  sections  within 
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the  conflict  between  its  grant  and  that  for  the  Atlantic  and  Pacific 
Bailroad  Company  can  not  alter  the  price  of  the  even  sections.  As 
early  as  1884  a  similar  question  was  raised  in  regard  to  the  grant  to  the 
Northern  Pacific  Bailroad  Company,  the  lands  in  question  being  those 
released  from  the  reservation  made  for  the  benefit  of  the  Crow  Indians. 
Said  reservation  was  held  to  be  sufficient  to  except  from  the  operation 
of  the  grant  to  the  Northern  Pacific  Bailroad  Company  the  odd-num- 
bered sections,  and  it  was  urged  that  because  of  this  fact  the  even 
sections  within  the  limits  of  the  grant  to  the  Northern  Pacific  Bailroad 
Company  and  also  within  said  reservation  were  not  subject  to  the 
increase  in  price.  In  considering  this  matter,  however,  it  was  said 
(Clark  V.  Northern  Pacific  B.  B.  Co.,  3  L.  D.,  168) : 

The  even  sectioos  along  said  line  are  fixed  by  law  at  $2.50  per  acre,  being  alternate 
reserved  sections  along  the  line  of  a  land  grant  road,  and  yonr  ruling  to  the  effect 
that,  where  the  odd  sections  by  reason  of  being  in  a  state  of  reservation  at  date  of 
definite  location  are  excepted  out  of  the  grant,  such  exception  operates  to  destroy 
the  alternation  of  the  even  sections  and  thus  preserves  the  single  minimnm  price  of 
$1.25  per  acre  is  error.  Tht^  grant  is  of  quantity  to  be  taken  in  place  where  the 
lands  are  in  condition  to  pass  by  the  grant  at  definite  location,  with  indemnity  for 
the  alternate  odd  sections  exceptionally  taken  out  of  the  grant  by  sale,  reservation, 
pre-emption  claim,  or  otherwise.  It  may  be  that  a  single  quarter  section  is  thus 
excepted ;  it  may  be  a  whole  quarter  section ;  it  may  be  several  sections;  and  it  may 
be  a  large  tract ;  but  the  principle  is  precisely  the  same.  It  is  in  each  particular 
case  an  alternate  odd  section  that,  but  for  the  exoeptional  condition  as  expressed  in 
the  grant,  would  pass. 

The  application  under  consideration  is  made  under  the  provisions  of 
the  act  of  June  16, 1880  (21  Stat.,  287),  the  second  section  of  which 
provides: 

In  all  cases  where  parties  have  paid  double  minimum  price  for  land  which  has 
afterwards  been  found  nut  to  be  within  the  limits  of  a  railroad  grant,  the  excess  of 
one  dollar  and  twenty-five  cents  per  aore  shall  in  like  manner  be  repaid  to  the 
purchaser  thereof,  or  to  his  heirs  or  assigns. 

The  limits  of  the  grant  made  by  the  act  of  March  3, 1871,  to  aid  in 
the  construction  of  the  Southern  Pacific  railroad  branch  line,  were 
clearly  defined  and  as  established  include  the  lands  in  question.  Said 
grant  has  never  been  forfeited,  and  the  application  for  repayment  is 
accordingly  denied. 


TIMBER  CULTURE  CONTEST-COMMUTATION  OF  ENTRY. 

Gapba  V.  Tetebault. 

A  contest  against  a  timber  culture  entry,  for  non-compliance  with  law,  will  be  dis- 
missed, where  it  appears  that  the  default  is  cured  prior  to  the  contest,  and  that 
the  entryman  if  he  oontinnes  to  comply  with  the  law  will  be  entitled  to  commute 
his  entry  under  the  act  of  March  3,  1891. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  March  31  j  1900.  (G.  J.  H.) 

Antonio  Gapra  has  appealed  from  your  office  decision  of  August  19, 
1899,  reversing  the  action  of  the  local  officers  and  dismissing  his  con- 
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test,  filed  December  20,  1897,  against  the  timber  eultnre  entry  of 
Archille  Tetreault,  made  June  28,  1890,  for  the  N  W.  J  of  the  8W.  J  of 
Sec.  25,  T.  7  K.,  E.  3  E.,  B.  H.  M.,  Rapid  City  land  district.  South 
Dakota. 

The  record  in  this  case  shows  that  during  the  x>oriod  of  almost  seven 
years  immediately  following  the  making  of  the  entry  the  entryman  did 
nothing  on  the  land  in  question  except  to  dig  up  and  remove  the  stone 
from  a  part  of  the  tract,  during  the  first  and  second  years,  in  order 
that  the  land  might  be  plowed;  that  about  the  last  of  May,  1897,  he 
broke  from  two  and  a  half  to  three  acres  of  the  laud  and  planted  it  to 
corn;  that  on  August  2nd  of  the  same  year  he  planted  the  plowed 
ground  to  ash  tree  seeds;  that  claimant  gives  as  reasons  for  bis  failure 
to  sooner  comply  with  the  law  that  the  ground  was  of  such  a  character, 
being  rolling  and  with  *' gumbo"  soil,  that  trees  or  seeds  would  not  be 
likely  to  grow  during  dry  seasons,  and  that  owing  to  the  dry  weather 
during  the  first  seven  years,  and  the  failure  of  his  neighbors  to  get 
trees  to  grow  on  better  ground,  he  did  not  think  it  best  to  plant  until 
the  wet  season  of  the  spring  of  1897;  and  that  the  testimony  shows 
that  during  the  years  1893  and  1895  there  were  severe  drouths,  but 
during  the  other  years  preceding  1897  fair  crops  were  raised  in  that 
vicinity. 

The  tract  in  question  covering  only  forty  acres,  the  entryman  was 
not,  under  the  timber  culture  law,  required  to  cultivate  and  plant  a 
larger  area  than  two  and  one-half  acres.  This  he  had  done  prior  to 
the  initiation  of  the  contest,  and  such  cultivation  and  planting  were 
known  to  the  contestant  at  the  time  the  contest  was  brought.  That 
the  entryman  was  in  default  for  a  long  period  of  time  is  clear,  but  it  is 
equally  clear  that  he  had  in  good  faith  cured  such  default  prior  to  the 
contest.  It  has  been  frequently  held  by  this  Department  that  under 
such  circumstances  a  contest  must  be  dismissed.  It  was  attempted  to 
be  shown  that  the  cultivation  and  planting  done  by  the  entryman  in 
1897  were  induced  by  his  knowledge  of  the  impending  contest.  This 
attempt,  however,  was  not  successful.  The  entryman  states  that  he 
does  not  remember  ever  hearing  anything  about  any  contest  against 
the  claim  and  that  he  cultivated  and  planted  the  land  in  good  faith 
and  with  the  intention  of  complying  with  the  timber  caltnre  law.  The 
contestant  himself  states  that  he  does  not  know  whether  the  entryman 
knew  of  the  impending  contest  or  not;  that  contestant  had  inquired 
about  the  tract  at  the  local  office  during  the  winter  before^  bat  had 
concluded  to  drop  the  matter  at  that  time;  and  that  he  does  not  know 
whether  the  entryman  ever  heard  of  this  or  not.  None  of  the  other 
witnesses  show  that  the  entryman  knew  anything  about  any  impending 
contest  at  the  time  he  performed  the  work  upon  his  claim  in  1897. 

In  the  fourth  assignment  of  error  in  the  appeal  it  is  alleged  that — 

Said  decision  of  the  Honorable  CommisHioner  is  against  law,  in  that  it  presamea 
that  a  timber  culture  entryman,  by  doing  some  Utile  work  6ven  ten  or  twelve  years 
after  a  total  abandonment  and  default,  cures  all  such  defaolt,  and  can  defeat  a  con- 
test brought  in  good  faith  by  some  one  desirous  of  taking  and  using  the  land. 
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The  lifetime  of  a  timber  cnltnre  entry  is  thirteen  years,  and  the  law 
requires  that  theentryman  shall,  within  that  time,  ''plant,  protect,  and 
keep  in  a  healthy,  growing  condition  for  eight  years,"  upon  the  land 
ioelnded  in  his  entry,  the  acreage  of  trees  necessary  to  a  compliance 
with  the  law.  By  the  fifth  proviso  of  section  one  of  the  act  of  March 
3, 1891  (26  Stat.,  1095),  the  right  is  extended  to  persons  having  certain 
qualifications  to  commute  their  entries,  in  certain  cases,  at  the  rate  of 
ooe  dollar  and  twenty- five  cents  per  acre.  For  this  purpose  it  is  neces- 
sary that  the  person  shall  have  in  good  faith  complied  with  the  provi- 
sions of  the  timber  culture  law  for  four  years  immediately  preceding  his 
ofier  of  proof.  In  the  case  of  Joseph  Kelly  (29  L.  D.,  214)  it  was  held 
(syllabus)  that — 

The  right  to  commute  a  timber  oalture  eutry  under  the  act  of  March  3, 1891,  can 
be  exercised  at  any  time  within  the  life  of  the  entry  by  one  who  can  show  that  he 
has  complied  with  the  timber  culture  law  for  the  four  years  preceding  the  application 
to  commute. 

Almost  seven  of  the  thirteen  years  constituting  the  lifetime  of  the 
entry  having  elapsed  before  the  entryman  in  the  present  case  began 
cultivating  the  land,  it  is  clear  that  he  can  not  now,  within  the  life  of 
the  entry,  perform  the  necessary  cultivation  and  planting  for  the 
required  period  of  eight  years.  It  would  seem,  however,  six  years  of 
the  entry  yet  remaining  when  he  began  compliance  with  the  law,  that 
he  still  has  the  right,  after  showing  a  compliance  for  four  years  immedi- 
ately preceding  his  offer  of  proof,  to  commute  his  entry  by  the  pay- 
ment of  one  dollar  and  twenty-five  cents  per  acre.  This  being  so,  it 
would  not  be  just  to  deprive  him  of  this  right  on  a  contest  brought 
after  he  had  in  good  faith  cured  his  laches,  and  especially  as  his  acts 
of  cultivation  and  planting  were  well  known  to  the  contestant  prior  to 
and  at  the  time  of  the  initiation  of  the  contest. 

Your  office  decision  is  correct,  and  it  is  hereby  affirmed. 


SOL.I>EER'S   ADDITIONAL.   HOMESTEAI>— ASSIGNMENT   OF   RIGHT. 

Edward  O'Keefe. 

There  is  no  statutory  requirement  that  the  tracts  located  under  a  soldier's  additional 
homestead  right  shall  be  contiguous,  or  form  one  compact  body  of  land. 

A  soldier's  additional  homestead  right  may,  in  the  matter  of  the  acreage  the  soldier 
is  entitled  to  thereunder,  be  divided  on  the  basis  of  legal  sub-divisions,  and,  as 
so  divided,  assigned  to  different  purchasers,  each  of  whom  will  take  by  such 
assignment  the  right  of  location  to  the  extent  of  his  purchase. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  April  4,  1900.  •  (W.  M.  W.) 

Jane  3,  1897,  Edward  O'Keefe,  as  the  assignee  of  Thomas  O.  George 
made  soldier^s  additional  entry  for  lot  4,  Sec.  18,  T.  35  N.,  R.  22  E., 
Wansaa,  Wisconsin,  in  satisfaction  of  a  certificate  of  right  issued  by 
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your  office,  May  29, 1896,  in  the  name  of  George  and  recertified  in  the 
name  of  M.  J.  Wine. 

May  19, 1898,  your  office  submitted  the  matter  to  the  Department, 
and  requested  instructions,  and,  October  20,  1898,  the  Department 
rendered  a  decision  thereon.    (See  27  L.  D.,  565.) 

April  5, 1899,  your  office  held  for  cancellation  O'Keefe^s  entry  of  the 

lot  in  question,  pursuant  to  said  departmental  decision. 
O'Keefe  filed  a  relinquishment  of  said  entry  dated  May  31, 1899,  and 

the  local  officers  canceled  his  entry,  June  7,  1899,  upon  the  records  of 

their  office.    At  the  time  he  filed  his  relinquishment  of  his  entry  under 

the  George  certificate,  O'Keefe  filed  an  application  to  enter  said  lot  4, 

Sec.  18,  under  section  2306  of  the  Revised  Statutes,  as  the  assignee  of 

John  O.  Sutton,  who  made  homestead  entry  of  the  N  W.  ^  of  the  KE.  ^ 

of  Sec.  33,  T.  9  N.,  R.  30  W.,  Dardanelle,  Arkansas,  December  9, 1873, 

which  was  canceled  upon  relinquishment  March  13, 1896. 

The  local  officers  transmitted  O'Keefe's  application  to  enter  the  tract 
in  question,  as  Sutton's  assignee,  to  your  office,  as  required  by  the  cir- 
culars of  February  18, 1890,  and  December  4, 1896  (see  General  Circular 
of  July  11,  1899,  pp.  259  and  260). 

August  5,  1899,  your  office  rejected  O'Keefe's  application,  and  he 
appealed  to  the  Department. 

The  matters  and  facts  necessary  to  be  considered  are  stated  in  your 
office  decision,  as  follows: 

Sntton  makes  affidavit  that  he  is  the  identical  person  who  made  said  entry;  that 
he  has  made  no  other  homestead  entry,  and  that  he  served  in  Co.  *'E,**  9th  Regt. 
Tenn.,  Cav.Yols.,  from  September  28,  1863,  to  September  11,  1865.  He  executed  the 
customary  affidavits  and  assigned  his  right  under  Sec.  2306  R.  8.  to  William  E.  Moses, 
of  Denver,  Colorado,  on  April  24, 1899,  the  papers  having  been  executed  before  John 
H.  Dixon,  notary  public,  at  Mortimer,  McMiun  county,  Tenn.  Moses  assigned 
Sutton's  right  under  section  2306  R.  S.,  to  the  extent  of  40  acres,  to  Edward  O'Keefe 
on  May  3,  1899,  and  on  May  31,  O'Keefe  filed  his  application  to  enter  said  Lot  i  as 
such  assignee. 

It  also  appears  that  by  letter  of  May  22, 1899,  the  register  and  receiver  of  Durango, 
Colorado,  transmitted,  among  other  applications  under  See.  2306  R.  S.,  t^e  applica- 
tion of  Alex  T.  Sullenberger  as  the  assignee  of  John  O.  Sutton,  to  enter  the  S.  i  NW.  i 
Sec.  12,  T.  34  N.,  R.  3  W.,  N.  M.  M. 

The  papers  upon  which  said  application  is  based  were  executed  by  Sutton  on 
April  24,  1899,  before  said  John  H.  Dixon,  notary  public.  Sutton  assigne<1  his 
rights  to  William  E.  Moses,  of  Denver,  Colorado,  and  Moses  assigned  Sutton's  right 
to  the  extent  of  80  acres  to  Alex  T.  Sullenberger,  on  May  3,  1899. 

By  letter  ^'C"  of  June  20,  1899,  Sutton  was  allowed  fifteen  days  from  said  date  to 
show  cause  why  Mr.  O'Keefe's  application  should  not  be  granted.  No  response  has 
been  received. 

It  appears  from  the  foregoing  that  Sutton  assigned  his  right  [to  enter  120  acres 
under  Sec.  2306  R.  S.  to  W.  E.  Moses;  that  Moses  assigned  40  acres  of  said  right  to 
O'Keefe  and  80  acres  thereof  to  Sullenberger;  that  an  application  has  been  made  to 
locate  80  acres  of  Sutton's  right  in  the  Durango,  Colorado,  district,  and  that  an 
application  has  been  made  to  locate  40  acres  of  said  right  on  Lot  4,  See.  18,  T.  35  N., 
R.  22  E.  This  is  regarded  as  equivalent  to  an  attempt  to  maks  a  soldier's  additional 
homestead  entry  for  incontignous  tracts.  Rule  25  of  the  general  rules  applicable  to 
the  different  classes  of  entries  found  on  page  80  of  the  General  Circular  of  this  office 
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of  October  30, 1896,  reqaires  that  in  homeetead  entries  the  traot«  coyered  by  an  entry 
muBt  be  contignonB  to  each  other  so  as  to  form  one  body  of  land.  In  the  case  of 
Wesley  Pringle  (13  L.  D.,  519),  the  Department  decided  that  inoontiguons  tracts 
cannot  be  embraced  within  a  soldier's  additional  homestead  entry 

The  application  filed  in  the  Dnrango  land  oflSce  was  prior  in  point  of  time,  and 
therefore  takes  precedence  over  O'Keefe's  application. 

For  the  foregoing  reasons  O'Keefe's  application  is  rejected  snbject  to  his  right  of 
appeal. 

It  thas  appears  that  yoar  office  rejected  O'Keefe's  application  because 
the  tract  he  applied  for  is  not  contiguous  to  the  eighty  acres  of  land 
previously  applied  for  by  Sullenberger. 

In  the  recent  case  of  Edgar  Boice,  assignee  of  Sarah  E.  Sparks 
(29  L.  D.,  599),  the  Department  fully  considered  and  discussed  at 
length  the  question  as  to  whether  an  additional  entry  under  section 
2306  of  the  Revised  Statutes  can  properly  be  allowed  for  non-con- 
tiguous land,  and  it  was  held  that: 

The  reqairetnent  that  the  land  shall  be  contignoas  or  forming  one  compact  body 
is  seemingly  purposely  omitted  Arom  the  statute.  So  only  the  entry  is  made  by 
government  subdivisions,  it  is  for  the  entryman  alone  to  judge  what  will  be  most 
advantageous  to  him,  and  to  locate  the  gratuity,  un trammeled  with  conditions  as 
to  contiguity  and  compact  form,  not  imposed  by  the  statute. 

In  this  case  the  soldier  appears  to  have  had  the  right  to  enter  one 
hundred  and  twenty  acres  of  laud  in  addition  to  the  forty  acres  covered 
by  his  original  entry  in  Arkansas;  this  right  he  could  exercise  himself, 
or  he  could  sell  and  transfer  it  to  another.  Under  the  reasoning  in 
Edgar  Boice,  supra,  and  the  authorities  cited  therein,  it  follows  that  the 
Boldier,  Sutton,  was  at  liberty,  if  he  so  desired,  to  divide  his  right  and 
locate  it  upon  as  many  legal  subdivisions  of  land  subject  to  entry  as 
he  saw  fit,  to  the  full  amount  of  one  hundred  and  twenty  acres. 
Sutton's  sale  and  transfer  of  his  soldier's  additional  right  to  Moses 
invested  the  latter  with  the  same  rights  under  the  law  that  Sutton 
possessed  before  he  made  the  sale  and  transfer,  and  it  follows  that 
Muses  had  the  right  to  sell  and  transfer  to  O'Keefe  the  right  to  make 
additional  entry  for  forty  acres,  and  also  to  sell  and  transfer  to  Sullen- 
berger the  right  to  make  entry  for  the  remaining  eighty  acres  covered 
by  his  (Moses')  purchase  from  Sutton. 

From  the  foregoing  it  follows  that  your  office  erred  in  denying 
O'Keefe's  application  to  enter  the  lot  in  question  as  the  assignee  of 
Sutton,  provided  he  shows  himself  to  have  been  qualified  and  there  was 
no  adverse  claim  for  said  lot  at  the  time  bis  application  was  made,  and 
for  this  error  your  office  decision  appealed  from  must  be  and  hereby  is 
reversed. 

July  11, 1899,  the  local  officers  at  Wausau  transmitted  O'Keefe's 
petition,  dated  June  29, 1899,  asking  to  be  permitted  to  pay  cash  for 
the  tract  in  question,  in  lieu  of  the  invalid  certificate  issued  in  the  name 
of  George,  under  the  provisions  of  the  act  of  March  3, 1893  (27  Stat.,  593). 

August  16, 1899,  your  office  denied  said  petition  of  O'Keefe,  and  he 
appealed  to  the  Department. 
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In  view  of  the  cooclasioa  bereinbefore  reached,  it  becomes  unneeeS' 
sary  to  consider  or  pass  upon  the  questions  presented  by  O'Keefe'8 
appeal  from  your  office  decision  of  August  16,  1899. 


PRACTICE-TIME  ALLOWED  FOR  APPEAL-RE-REVIE^^. 

Flat  Top  and  Susie  Lode  Claims. 

The  Rules  of  Practice,  in  fixing  the  time  within  which  an  appeal  may  be  filed  from 
a  decision  of  the  General  Laud  Office,  make  no  provision  for  excluding  the  time 
during  which  a  motion  for  the  re-review  of  such  decision  is  pending. 

Secretary  Hitclusook  to  the  Commissioner  of  the   Oeneral  Land  Office^ 
(W.  y.  D.)  April  4y  1900.  (A.  B.  P.) 

By  decision  of  January  9,  1899,  your  office  dismissed  the  protest  filed 
by  H.  E.  Harrington  against  the  issuance  of  patent  upon  mineral  entry 
No.  1763,  made  July  28,  1898,  by  The  Atlanta,  Cripple  Creek  and 
Creede  Mining  Company,  for  the  Flat  Top  and  Little  Susie  lode  mining 
claims,  survey  No.  10278,  Pueblo,  Colorado. 

February  7, 1899,  protestant  filed  a  motion  for  review  of  said  deci- 
sion, which  was  denied  by  your  office  July  17, 1899. 

August  15,  1899,  certain  letters  addressed  to  your  office  by  counsel 
for  protestant  were  received  and  filed.  They  were  treated  as  a  motion 
for  re  review,  and,  by  decision  of  August  24,  1899,  the  motion  was 
denied. 

September  8,  1899,  the  protestant  filed  an  appeal  from  the  decision 
of  January  9,  1899,  and  thereupon  the  papers  in  the  case  were  trans- 
mitted to  the  Department. 

September  18,  1899,  counsel  for  said  mining  company  filed  a  motion 
to  dismiss  said  appeal  because  not  filed  within  the  time  prescribed  by  the 
Eules  of  Practice.    No  answer  to  said  motion  to  dismiss  has  been  filed. 

In  the  absence  of  any  showing  to  the  contrary,  it  will  be  assumed 
that  notice  of  the  decision  of  January  9,  1899,  and  of  the  decision 
of  July  17, 1899,  on  review,  was  promptly  given  by  your  office,  and  in 
view  tliereof  it  is  evident  that  said  appeal  was  not  filed  within  sixty 
days  from  notice  of  the  decision  appealed  from  as  required  by  the  Eules 
of  Practice.  The  notice  of  each  of  said  decisions  was  given  to  the  resi- 
dent attorney  of  tlie  protestant  under  Rule  97  of  Practice.  According 
to  Rule  79,  the  time  between  the  tiling  of  a  motion  for  review  of  a  deci- 
sion of  your  office,  and  notice  of  the  decision  upon  such  motion  is 
excluded  in  computing  the  time  allowed  for  appeal,  but  there  is  no 
provision  in  the  Rules  of  Practice  for  the  filing  of  a  motion  for  re-review 
of  a  decision  of  your  office,  and,  consequently,  no  provision  for  exclud- 
ing the  time  between  the  filing  of  such  a  motion  and  notice  of  the 
decision  thereon. 

The  decision  here  appealed  from  was  rendered  January  9, 1899.  The 
appeal  was  not  filed  until  September  8, 1899.  In  the  computation  of 
the  time  it  is  proper  to  exclude  the  period  between  the  date  of  filing 
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the  motion  for  review,  and  the  date  of  notice  of  the  decision  denyijig  the 
same;  bnt  no  other  exclusion  can  properly  be  made  nnder  the  rules. 

From  the  showing  made  in  the  motion  to  dismiss,  nothing  appearing 
to  the  contrary,  it  is  clear  that  the  appeal  iu  question  was  filed  out  of 
time,  and  the  same  is  accordingly  dismissed. 


ADDITIONAL  HOMESTEAD-ACTS  OF  1870  AND  1880. 

Sabah  J.  Walpole. 

An  additional  homestead  entry  nnder  the  act  of  March  3,  1879,  can  only  be  made  of 
land  adjoining  that  embraced  T?ithin  the  original  entry. 

The  right  to  make  an  additional  entry  under  Bection  6,  act  of  March  2,  1889,  is 
limited  to  persons  "entitled,  nnder  the  provisions  of  the  homestead  law,  to  enter 
a  homestead ; "  hence  a  married  woman  can  not  be  allowed  to  make  such  an 
entry  iu  the  absence  of  evidence  showing;  that  she  is  the  head  of  the  family. 

Secretary  Hitchcock  to  the   Commissioner  of  the  .General  Land  Office, 
(W.  V.  D.)  April  5,  1900.  (G.  J.  H.) 

Sarah  J.  Walpole  has  appealed  from  your  office  decision  of  Decem- 
ber 22,  1899,  holding  for  cancellation  her  homestead  entry,  No.  14,477, 
made  February  26, 1898,  for  the  SB.  J  of  the  SE.  i  of  Sec.  14,  and  the 
NE.  J  of  the  NE.  J  of  Sec.  23,  T.  25  N.,  R.  7  W.,  5th  P.  M.,  Ironton 
land  district,  Missouri,  as  an  additional  entry,  ^^  under  act  of  ^Ich.  3, 
1879,  and  Sec.  6  act  Mch.  2,  1889,"  to  Lincoln,  Nebraska,  H.  E.  No. 
14,145,  F.  C.  No.  8782,  for  the  S.  i  of  the  SE.  i.  Sec.  24,  T.  10,  R.  2  W., 
6th  P.  M.,  which  she  made  under  the  name  of  Sarah  J.  Kilbourn  and 
which  was  patented  June  15, 1880. 

It  appears  that  when  the  claimant  herein  made  her  first  entry,  in 
the  State  of  Nebraska,  the  land  selected  by  her  lay  within  the  limits  of 
a  railroad,  was  therefore,  under  the  then-existing  laws,  rated  at  the 
double  minimum  price,  and  she  was  restricted  to  an  entry  of  eighty 
acres.  The  act  of  March  3, 1879  (21)  Stat.,  472),  declared,  in  relation  to 
entries  of  this  kind,  that — 

Any  i)er8on  who  has,  nnder  existing  laws,  taken  a  homestead  on  any  even  seotion 
within  the  limits  of  any  railroad  or  military  road  land  grant,  and  who  by  existing 
laws  shall  have  been  restricted  to  eighty  acres,  may  enter  under  the  homentead  laT>'8 
ao  additional  eighty  acres  adjoining  the  laud  embraced  in  his  original  entry  if  such 
additional  land  be  subject  to  entry ;  or  if  such  person  so  elect,  ho  may  surrender  his 
entry  to  the  United  States  for  cancellation,  and  thereupon  be  entitled  to  enter  lands 
nnder  the  homestead  laws  the  same  as  if  the  surrendered  entry  had  not  been  made. 

Under  this  act  it  is  necessary  that  the  land  embraced  in  the  additional 
entry  shall  be  ''  adjoining  the  land  embraced  in  his  original  entry."  In 
the  present  case  the  land  included  in  the  additional  entry  is  not  only 
not  contiguous  to  that  embraced  in  the  original  entry,  but  it  is  located 
in  a  different  State.  Clearly,  therefore,  Mrs.  Walpole's  additional 
entry  can  not  stand  under  the  act  of  March  3, 1879. 

The  sixth  section  of  the  act  of  March  2, 1889  (25  Stat.,  854),  declares— 

That  every  person  entitled,  under  the  provisions  of  the  homestead  laws,  to  enter 
a  homestead,  who  haa  heretofore  complied  with  or  who  shall  hereafter  comply  with 
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the  conditioDB  of  said  laws,  and  wlio  shall  have  made  his  final  proof  tberennder  for 
a  quantity  of  land  less  than  one  hundred  and  sixty  acres  and  received  the  receiver's 
final  receipt  therefor,  shall  be  entitled  under  said  laws  to  enter  as  a  personal  right, 
and  not  assignable,  by  legal  subdivisions  of  the  public  lands  of  the  United  States 
subject  to  homestead  entry,  so  much  additional  land  as  added  to  the  quantity  pre- 
viously so  entered  by  him  shall  not  exceed  one  hundred  and  sixty  acres. 

It  will  be  noticed  that  tbe  privilege  granted  by  this  section  is  limited 
to  '^every  person  entitled,  nnder  the  provisions  of  the  homestead  laws, 
to  enter  a  homestead."  Section  2289  of  the  Eevised  Statutes,  as 
amended  by  the  fifth  section  of  the  act  of  March  3,1891  (26  Stat.,  1095), 
prescribing  who  shall  be  entitled  to  make  homestead  entry,  declares 
tha^- 

Evcry  person  who  is  the  head  of  a  family,  or  who  has  arrived  at  the  age  of  twenty- 
one  years,  and  is  a  citizen  of  the  United  States,  or  who  has  filed  his  declaration  of 
intention  to  become  such,  as  required  by  the  naturalization  laws,  shall  be  entitled 
to  enter  one  quarter  section,  or  less  quantity,  of  unappropriated  public;  lauds,  to  be 
located  in  a  body  in  conformity  to  the  legal  subdivisions  of  the  public  lands. 

It  is  well  settled  by  the  decisions  of  this  Department  that,  as  a  rule, 
a  married  woman  can  not  be  considered  the  head  of  a  family  and  is  not 
entitled  to  make  homestead  entry.  (Eachel  M.  McKee,  2  L.  D.,  112.) 
In  the  case  of  Nix  v,  Simon  (19  L.  D.,  85),  however,  it  was  held  by  this 
Department  (syllabus)  that — 

A  married  woman,  whose  husband  from  disease  and  infirmity  is  permanently  inca- 
pacitated to  support  the  family,  is  qualified  to  make  a  homestead  entry  as  the  *'head 
of  a  family." 

* 

In  support  of  her  appeal  claimant  states  that — 

The  formal  application  was  duly  made  to  the  Dist.  U.  S.  Land  Office,  Ironton,  Mo., 
and  a  statement  was  also  made  in  regard  to  the  original  entry,  to  enable  tbe  6eul. 
L.  O.,  Washington,  D.  C,  to  at  once  identify  the  same,  and  this  was  accepted  by  the 
Ironton  office,  and  duplicate  issued.  My  entry  was  made  in  good  faith  and  for  a 
home,  and  if  I  had  suspected  any  irregularity,  I  would  have  thought  that  I  would 
have  been  notified,  between  the  date  of  entry  and  the  end  of  the  six  months  allowed 
by  law  for  actual  residence,  but  now,  nearly  two  years  have  elapsed  between 
entry  and  notice.  I  made  personal  settlement  and  improvements  within  the  six 
months  allowed,  exhausting  all  my  little  means  in  trying  faithfully  to  fulfill  the 
legal  requirements.  Of  course  my  means  were  small,  but  these  were  ''my  alF'  to  met 
and,  if  this  entry  is  canceled,  I  am  utterly  ruined 

Further,  I  am  a  native  bom  citizen  of  the  U.  S.,  am  70  years  of  age,  and  very 
much  of  an  iuvslid,  yet  I  am  practically,  at  the  same  time,  the  ''head  of  the  family/' 
for  my  husband,  who  is  nearly  as  old  as  I  am,  is  a  confirmed  invalid,  and  has  not 
for  years  been  able  to  do  any  kind  of  work  at  all.  I  can  establish  this  by  affidavits, 
if  such  be  necessary.     Should  any  be  required,  please  give  me  notice. 

In  view  of  these  allegations  of  the  claimant  and  the  decision  of  the 
Department  in  the  case  of  Nix  v.  Simon,  above  referred  to,  she  will  be 
allowed  a  reasonable  time,  to  be  fixed  by  your  ofQce,  within  which  to 
furnish  evidence  showing  the  incapacity  of  her  husband  to  provide  a 
support  and  that  she  is  practically  the  head  of  the  family.  If  a  satis- 
factory showing  in  this  respect  be  made  within  the  time  limited,  the 
entry  in  question  will  remain  intact;  otherwise  it  will  be  canceled. 

Your  office  decision  is  accordingly  modified. 


DECISIONS   RELATING  TO   THE   PUBLIC   LANDS.  649 

ACCOUNTS— UXEARXED  FEES  AND  UTN^OFFICIAL  MONEYS. 

GiBCULAB. 

Commissioner  Hermann  to  registers  and  receivers^  February  27 j  1900. 

Hereafter  the  Keceiver  in  his  quarterly  accoant  of  Unearned  Fees 
and  UnofiBcial  Moneys  (Form  4 — 103  a)  will  be  required  to  classify  the 
several  items  for  which  he  takes  credit  in  the  account,  and  to  show  the 
total  amount  of  each  class.  For  this  purpose  a  recapitulation  will  be 
required  at  the  end  of  the  account  under  the  following  heads : 

1.  Purchase  money  applied  on  land  entries  allowed,  accounted  for  in 
Receiver's  account  for  Sales  of  Public  (or  Indian)  Lands. 

2.  Fees  and  Commissions  earned,  and  applied  on  land  entries, 
accounted  for  in  Beceiver's  account  for  Sales  of  Public  Lands. 

3.  Cancellation  fees  earned,  accounted  for  in  Beceiver's  account  for 
Sales  of  Public  Lands. 

4.  Testimony  fees  in  contest  cases  earned,  accounted  for  in  Beceiv- 
er's Sales  and  Contest  accounts. 

5.  Amount  applied  on  sales  of  public  timber,  deposited  and  accounted 
for  as  Miscellaneous  Beceipts. 

6.  Amount  paid  to  publishers  for  publishing  notices  relating  to  land 
entries. 

7.  Amount  returned  to  depositors. 

AH  items  in  the  two  classes  last  named  must  be  supported  by  vouch- 
ers executed  conformably  with  the  requirements  of  circular  of  June  6, 
1897  (24  L.  D.,  605). 

Such  recapitulation  should  be  made  with  great  care,  for  any  failure 
to  make  the  required  classification  absolutely  correct  will  necessitate  a 
return  of  the  account  for  correction. 
Approved: 

E.  A.  Hitchcock, 

Secretary, 


ACCOUNTS— REGISTERED  LETTERS. 

Circular. 

Commissioner  Hermann  to  surveyors-general,  registers  and  receivers j  and 

special  agent s,  March  1,  1900. 

You  will  hereafter  be  governed,  in  the  matter  of  registration  of  offi- 
cial letters,  by  the  following  rules: 

1.  The  general  correspondence  of  your  office  with  this  office  or  the 
public  is  not  required  to  be  registered,  and  such  registration  will  not 
be  paid  for  by  the  United  States. 

2.  Official  returns  will  not  be  registered. 

3.  Certificates  of  dex>osit  on  account  of  surveys  will  not  be  registered* 

4.  Notices  of  hearings  in  contest  cases  required  by  Eule  14  of  Prac- 
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tice  to  be  mailed  by  registered  letter,  are  to  be  seut  by  coDtestants,  who 
must  fumisb  proof  thereof,  aud  are  not  to  be  registered  at  the  public 
expense. 

5.  Notices  of  hearings  and  decisions  in  cases  where  hearings  are 
ordered  on  behalf  of  the  government,  will  be  registered  as  a  matter  of 
evidence. 

6.  In  addition  to  the  registration  of  notices  of  hearings  and  decisions, 
as  heretofore  provided,  it  is  directed  that  all  notices  required  to  be 
given  by  you  of  your  decisions,  or  of  decisions  of  this  office,  involving 
the  right  of  appeal,  or  the  exercise  of  other  rights  within  a  certain  time, 
be  served  by  you  personally  or  by  registered  letter. 

7.  When  personal  service  is  had,  you  will  transmit  to  this  office  the 
acknowledgment  of  such  service  or  evidence  thereof.  When  service 
is  made  by  registered  letter,  the  registry  return  receipt,  or  returned 
letter,  as  the  case  may  be,  must,  in  every  instance,  be  sent  up  with  the 
papers  in  the  case,  or  otherwise  accounted  for. 

8.  Such  costs  of  registration  as  are  payable  by  the  government  will 
be  paid  out  of  the  advances  from  the  proper  appropriations,  and  esti- 
mates therefor  will  be  embraced  in  the  usual  requisitions. 

9.  In  accounts  for  contingent  expenses,  under  the  head  of  registration 
of  letters,  separate  registration  receipts  from  the  postmaster  will  not  be 
required,  and  in  lieu  thereof  disbursing  agents  will  prepare  quarterly 
statements,  in  detail,  showing  the  letters  registered  during  the  quarter, 
which  are  to  be  signed  by  the  postmaster  and  certified  to  by  the  dis- 
bursing agent. 

10.  In  reudering  accounts  carry  balances  from  quarter  to  quarter 
until  the  amount  advanced  is  exhausted,  when  a  new  advance  will  be 
made  for  the  ensuiug  quarter. 

Approved : 

E.  A.  Hitchcock, 

Secretary. 


RAILROAD    GRANT-ACT  OF  .IVXE  2«,  1874— HOMESTEAII. 

Hastings  and  Dakota  Ry.  Co.  r.  Knudson. 

Where  a  homestead  entry  is  cnDceled  on  account  of  the  right  of  a  railroad  company 
to  select  the  land  under  the  act  of  June  22,  1874,  and  the  company  fails,  after 
dae  notice,  to  perfect  its  selection  within  a  reasonable  time,  such  failure  on  the 
part  of  the  company  must  be  held  to  work  an  abandonment  of  its  right,  and 
entitle  the  entryman,  who  has  continued  to  reside  on  the  land,  to  the  reinstate- 
ment of  his  entry. 

Secretary  Hitchcock  to  the  Commissioner  of  the   Oeneral  Land   Office^ 
(W.  V.  D.)  April  7, 1900.  (B.  J.H.) 

The  Hastings  and  Dakota  Railway  Company  has  apx>ealed  from  your 
office  decision  of  August  17, 1899,  holding  for  reinstatement  defendant 
Knudson's  homestead  entry  for  lot  4,  Sec.  4,  T.  120  N.,  R.  44  W.,  Mar- 
shall land  district,  Minnesota. 
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On  July  14, 1886,  the  Hastiugs  aud  Dakota  company  made  applica- 
tion to  select  the  above-deacribed  tract,  under  the  act  of  Jane  22, 1874 
(18  Stat.,  194),  in  lieu  of  the  N.  J  of  the  KB.  i  of  Sec.  5,  T.  114  N.,  E. 
37  W.,  relinquished  in  favor  of  a  settler. 

.  Lot  4  was  free  from  adverse  claims,  and  sulitject  to  disposal  at  the 
date  of  the  company's  application  therefor,  and  no  question  is  raised  as 
to  the  sufficiency  of  the  basis. 

On  September  17, 1892,  while  the  company's  application  was  pending 
in  your  office,  Johannes  Knudson  was  permitted  to  make  homestead 
entry  for  said  lot. 

On  December  1, 1896,  the  homestead  entry  of  Knudson  was  held  for 
cancellation  with  a  view  to  the  allowance  of  the  company's  application 
to  select.  No  appeal  was  taken  by  Knudson,  and  on  April  3, 1897, 
said  decision  was  declared  to  be  final.  Knudsou's  entry  was  canceled, 
and  the  company  advised  that  the  selection  of  tlie  tract  could  be  made. 

It  appears  that  the  company  had  failed  to  pay  the  fees  aud  perfect 
its  selection  for  a  period  of  more  than  two  years,  when  on  May  19, 
1899,  Knudson  filed  an  application  for  reinstatement  of  his  entry, 
alleging  that  he  was  unable  to  read  or  write  the  English  language  and 
could  not  interpret  the  notification  that  he  received  of  the  action  of 
your  office  of  December  1, 1896,  holding  his  entry  for  cancellation;  that 
he  did  not  understand  that  his  entry  was  to  be  canceled  until  long 
after  the  time  for  appeal  had  expired ;  that  he  made  settlement  upon 
the  land  about  October  1,  1892,  and  built  a  house  and  stable,  dug  a 
well,  aud  had  about  ten  acres  broken,  said  improvements  being  of  the 
value  of  $200  J  and  that,  with  his  family,  he  had  resided  thereon  ever 
since.  His  declaration  of  intention  to  become  a  citizen  of  the  United 
States,  made  on  Se])tember  13,  1892,  is  on  file  in  the  case. 

On  August  17,  1899,  your  office  decision  held  that,  as  the  company 
(lid  not  perfect  its  selection  of  the  tract  for  more  than  two  years  after 
notification  of  its  right  so  to  do,  ^Mts  action  must  be  construed,  in  the 
face  of  Knndson's  continuous  residence  and  improvement  of  the  land, 
as  an  abandonment  of  its  intention  to  select  the  same,"  and  Knndson's 
entry  was  held  for  reinstatement.  Your  said  office  decision  cited,  as 
authority  for  such  ruling,  the  case  of  Hastings  and  Dakota  Railway 
Company  v.  Berg  et  al.  (24  L.  D.,  145).    In  that  case  it  was  held  that — 

The  failure  of  a  railroad  ooiupauy  to  perfect  an  indemnity  selection,  within  a 
reasonable  time  after  notice  of  tinal  decision  recognizing  the  right  of  selection,  must 
be  held  to  work  an  abandonment  of  its  prior  right,  where  the  withdrawal  has  been 
revoked,  aud  an  adverse  claim  intervened. 

From  this  decision  the  company  has  appealed  to  the  Department, 
claiming 

manifest  error  in  holding  this  case  in  any  way  governed  by  the  decisions  of  the 
Department  which  require  railroad  companies  to  select  indannity  land  within  a  rea- 
sonable time  after  notice  of  final  decision  recognizing  the  right  of  selection, 

and  argues  that  there  is  a  manifest  ditference  between  a  case  where 
the  land  in  the  primary  limits,  in  lieu  of  which  an  indemnity  selection 
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is  taken,  is  lost  to  the  compaBy  by  reason  of  prior  appropriation  or 
other  disposition  within  the  excepting  provisions  of  the  grant,  and  a 
case,  like  one  at  bar,  where,  under  the  act  of  Jane  22, 1874,  the  right 
of  the  company  to  the  land  in  the  primary  limits  was  fixed  and  absolute, 
and  there  under  the  United  States  invites  an  exchange  of  land  with 
the  company. 

Oouusel  for  Knudson  filed  motion  for  dismissal  of  the  company's 
appeal,  alleging  that  said  appeal  admits  the  laches  charged  by  the 
decision  of  your  office,  and  presents  no  real  cause  for  grievance  there- 
with, and  declares  that  no  such  distinction  exists,  as  claimed  by  the 
company,  between  an  ordinary  railroad  indemnity  selection,  and  a 
selection  made  under  the  provisions  of  the  act  of  June  22, 1874,  in  so 
far  as  relates  to  necessity  for  diligent  prosecution  of  the  claim  by  the 
company  in  good  faith. 

It  is  not  disputed  but  that  the  company  was  duly  notified  of  the 
action  of  your  office  of  April  3, 1897,  cancelling  Knndson^s  entry,  and 
that  it  could  perfect  its  selection  of  the  land. 

Under  the  pre  emption  and  homestead  laws,  and  other  laws  relating 
to  the  disposal  of  public  lands,  reasonable  periods  were  fixed  by  statute 
within  which  things  required  must  be  done  in  order  to  perfect  a  claim, 
failure  or  neglect  of  which  would  subject  the  claim  to  forfeiture. 

The  right  of  entry  has  been  awarded  to  settlers  in  many  cases  before 
the  General  Land  Office  and  the  Department,  the  cancellation  of  con- 
fiicting  selections  being  deferred,  and  to  be  made  only  in  the  event  that 
the  settler  should  place  his  entry  of  record  within  a  prescribed  time. 

It  is  manifestly  contrary  to  public  policy,  as  well  as  the  practice  of 
the  Department,  to  allow  lands  to  be  held  in  reservation  for  unlimited 
periods  awaiting  convenience  of  claimants  in  presenting  their  claims  in 
a  proper  manner. 

The  Department  is  unable  to  concur  with  the  contention  of  counsel 
for  the  company  that  such  a  distinction  should  be  made  between  an 
ordinary  indemnity  selection  and  a  lieu  selection  under  the  act  of  1874, 
as  not  to  require  the  company,  in  a  case  arising  under  that  act,  to  ])er- 
feet  its  selection  within  a  reasonable  time  as  against  an  adverse  claimant 
who  is  an  actual  resident  upon  the  land.  The  rule  laid  down  in  the 
case  of  Hastings  and  Dakota  Eailway  Company  v.  Berg  et  a/.,  supra, 
is  equally  applicable  to  the  case  at  bar. 

The  company  having  been  duly  and  seasonably  advised  of  the  action 
of  your  office  cancelling  Knudson's  entry,  and  that  its  attempted  selec- 
tion of  the  tract  could  be  perfected,  was  bound,  within  a  reasonable 
time,  to  take  proper  steps  to  perfect  its  right  thereto.  Having  failed  so 
to  do,  its  laches  worked  an  abandonment  of  its  rights,  in  the  presence 
of  Knudson^s  settlement  and  adverse  claim. 

In  the  case  at  bar,  Knudson  presents  a  stronger  claim  even  than  that 
of  Berg  in  the  case  cited  herein.  In  this  case  Knudson  bad  an  entry, 
with  improvements  and  residence  upon  the  land,  at  the  time  of  your 
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office  decision  in  favor  of  the  company,  and  has  coutinaed  to  reside 
thereon,  while  in  the  case  cited,  Berg  had  no  prior  couDection  with  the 
land  as  a  settler  or  applicant,  but  applied  to  make  entry  about  a  year 
after  departmental  decision  giving  the  company  the  right  to  make  selec- 
tion. Moreover,  in  the  case  at  bar  Knudsou's  entry  should  not  have 
been  canceled  by  your  office,  unless  within  a  limited  time  the  company 
paid  the  required  fees,  thus  completing  its  selection  of  the  land. 

In  this  view  of  the  case,  your  office  decision  reinstating  Enudson's 
entry  is  affirmed,  and  the  company's  attempted  selection  of  the  tract 
rejected. 


TIMB£R  LAND  EXTKY— EQUITABLE  ACmOX, 

Theresa  MoManus. 

A  timber  land  entry  shoald  not  be  allowed  in  the  absence  of  a  personal  examination 
of  the  land  by  the  purchaser;  but  an  entry  made  without  such  examination  may 
be  referred  to  the  Board  of  Equitable  Adjtidication  if  the  defect  is  subsequently 
cured  by  the  purchaser. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  Aj^ril  lly  1900.  (J.  L.  McO.) 

Theresa  McManns,  on  August  25, 1898,  made  timber-land  entry  for 
the  8.  W.  i  of  the  S.  E.  J  of  Sec.  13,  T.  66  K.,  R.  19  W.,  Duluth  land 
district,  Minnesota. 

Ou  September  15,  1899,  yoar  office,  upon  examination  of  the  final 
proof,  suspended  the  same,  directed  the  atteution  of  the  local  officers  to 
the  fact  that  Miss  McManus  had  failed  to  make  a  personal  examination 
of  the  land,  as  required  by  the  regulations  of  your  office  (see  General 
Circular  of  July  11, 1899,  page  46,  paragraph  8),  and  instructed  them 
to  notify  her  that  unless  such  requirements  were  complied  with,  within 
sixty  days,  said  entry  would  be  canceled. 

On  November  18, 1899,  counsel  for  Miss  McManus  addressed  a  letter 
to  your  office,  urging  that  said  order  of  suspension  be  revoked,  contend- 
ing that  the  case  was,  in  all  essential  respects,  similar  to  that  of  Mary 
E.  Gardner  (16  L.  D.,  560),  and  directing  attention  to  a  number  of  cases 
in  which  entry  had  been  allowed  and  the  lands  passed  to  patent,  where 
the  person  making  the  entry  had  not  personally  made  an  examination 
of  the  land. 

Your  office,  by  letter  of  December  13, 18D9,  declined  to  revoke  its 
order  of  September  15, 1899,  supra,  suspending  the  entry. 

From  this  action  Miss  McManus  has  appealed,  still  insisting  that  the 
case  is  ruled  by  that  of  Mary  E.  Gardner,  supra;  and  that  patent 
shoald  issue  ux>on  the  proof  already  offered. 

It  appears  that  your  office,  on  October  18, 1898,  in  a  letter  to  the 
local  officers  at  Duluth,  directed  their  attention  to  the  fact  that  a 
number  of  timber-land  entries  had  been  allowed  in  that  district  where 
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the  applicants  had  faAled  to  make  personal  examination  of  tiie  land, 
and  instructed  them  to  require  all  parties  thereafter  to  make  sack  per- 
sonal  examination. 

In  Miss  McManus's  sworn  statement,  filed  in  the  local  office  May  4, 
1898,  in  the  printed  portion  of  the  blank  furnished  by  your  office,  the 
sentence,  '^I  have  personally  examined  said  land,  and  from  my  per- 
sonal knowledge  state  that  said  land  is  unfit  for  cultivation  and  chiefly 
valuable  for  its  timber,"  was  in  part  erased,  and  certain  words  inter- 
lined in  manuscript,  so  that  the  sentence  reads:  ^'said  land  has  been 
examined,  and  from  such  information  and  knowledge  state  that  said 
land  is  unfit  for  cultivation,"  etc.  From  this  it  would  appear  that  there 
was  no  falsehood  on  her  part,  or  attempt  to  mislead  the  local  officers, 
at  the  time  of  her  making  a|)plioation  to  enter  said  land.  It  appears 
upon  the  face  of  her  final  proof  that  she  frankly  stated  that  she  had 
never  personally  examined  the  land,  and  that  the  local  officers,  before 
whom  said  proof  was  made,  nevertheless  accepted  the  same  and  re- 
ceived her  money  in  payment  therefor.  Said  final  proof  and  payment 
were  made  (August  25, 1898)  prior  to  the  date  of  your  office  instruc- 
tions of  October  18, 1898,  to  the  local  officers  at  Duluth,  requiring  per- 
sonal examination  thereafter.  But  that  was  not  by  any  means  the  first 
time  that  such  instructions  had  been  given.  The  circular  of  instruc- 
tions approved  by  the  Department  July  16, 1878,  prescribed  the  lan- 
guage of  the  sworn  statement  in  part  as  follows  (see  Grace  v.  Carpenter, 
14  L.  D.,  436-9) : 

That  I  Lave  personally  examined  said  land,  and  from  my  personal  knowledge  state 
that  said  land  is  imfit  for  caltivation  and  valuable  chiefly  for  its  timber. 

Substantially  the  same  instructions  are  given  in  the  departmental 
circular  of  May  21, 1887,  section  8: 

The  sworn  statement  before  the  register  and  reoeiver  required  as  above  (section 
2  of  the  act),  must  be  made  upon  the  personal  knowledge  of  applicant,  except  in 
the  particulars  in  which  the  statute  provides  that  the  affidavit  may  be  made  upon 
information  and  belief. 

See  also  Gen.  Oir.,  Oct.  30, 1895,  p.  45. 

Notwithstanding  these  circulars,  it  appears  that  a  practice  had  grown 
up  in  the  Duluth  office  of  allowing  entries  to  be  made  without  the 
applicant  making  affidavit  that  he  or  she  had  personally  examined  the 
land. 

In  the  case  of  Mary  E.  Gardner,  supra,  it  appeared  in  the  record 
that  '<  she  did  go  on  the  land  and  examine  it  two  weeks  prior  to  making 
final  proof."  In  the  case  at  bar  it  does  not  appear  that  the  applicant 
has  ever  made  a  personal  examination  of  the  land.  The  Department 
is  of  opinion  that  this  is  a  statutory  requirement,  which  can  not  be 
dispensed  with.  Your  decision,  in  so  far  as  it  so  holds,  is  therefore 
hereby  affirmed.  In  case,  however.  Miss  McManns  shall  hereafter, 
within  a  reasonable  period,  make  such  personal  examination  of  the 
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land,  it  would  appear  that,  in  the  absence  of  any  adverse  rigfht,  her 
claim  would  be  entitled  to  consideration  by  the  board  of  equitable 
adjudication. 
The  decision  of  your  office  is  modified  as  herein  indicated. 


RAILROAD  GRANT— NOTICE  OF  WITHDRAWAL- ACT  OF  APRIL  «1,  1876. 

ObEGON  AND  OALIFOENIA  E.  R.  OO.  V.  JONES  (ON  REVIEW). 

Section  1,  act  of  April  21,  1876,  providing  for  the  protection  of  entries  made  prior 
to  the  time  when  notice  of  the  withdrawal  under  a  railroad  grant  is  received  at 
the  local  office,  has  no  applicability  where  rights  have  heretofore  vested  under 
railroad  grants,  hut  establishes  a  new  rule  subject  to  the  conditions  of  which 
such  rights  shall  thereafter  attach. 

Secretary  Hitclicock  to  the   Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  April  11, 1900,  (L.  L.  B.) 

GouDsel  for  the  Oregon  and  California  Railroad  Company  have  filed 
a  motion  for  review  of  the  case  of  said  company  against  Charles  E. 
Jones  (29  L.  D.,  650),  involving  the  N.  J  NW.  J  SE.  i,  the  SB.  J  KW.  J 
SE.  J,  the  NE.  i  SW.  J  SE.  J,  the  E.  J  SE.  i,  and  the  NE.  i  NE.  J 
SW.  i,  Sec.  11,  T.  39  S.,  R.  3  W.,  Roseburg,  Oregon,  land  district. 

The  land  in  controversy  is  within  the  primary  limits  of  that  portion 
of  the  grant  made  by  the  act  of  Jnly  25,  1866  (14  Stat.,  239),  of  which 
the  Oregon  and  California  Railroad  Company  became  the  beneficiary 
under  the  designation  of  the  legislatore  of  the  State  of  Oregon.  The 
line  of  road  opposite  thereto  was  definitely  located  September  6, 1883, 
on  account  of  which  an  executive  order  of  withdrawal  was  made  by 
letter  of  October  27, 1883,  received  at  the  local  office  November  7, 1883. 
October  4, 1883,  nearly  a  month  after  such  definite  location,  but  before 
notice  thereof  or  of  the  withdrawal  made  on  account  thereof  was 
received  at  the  local  office,  William  R.  Buck  filed  pre-emption  declara- 
tory statement  for  the  land  in  controversy,  alleging  settlement  thereon 
on  the  second  of  that  month. 

July  6, 1886,  Buck  transmuted  his  pre-emption  filing  into  a  home- 
stead entry,  and  August  24,  of  the  same  year,  relinquished  said  entry, 
whereupon  Charles  E.  Jones  made  homestead  entry  of  the  land.  Jones 
afterward  submitted  proof  of  his  compliance  with  the  homestead  law, 
upon  which  final  certificate  issued  to  him  December  12, 1892. 

The  decision  complained  of  sustained  the  entry  of  Jones  as  against 
the  claim  of  the  company. 

The  grounds  stated  in  the  motion  are : 

1.  That  npou  the  definite  location  of  the  roud  tbe  title  to  said  land  ahsolutely 
Tested  in  the  railroad  company  and  tbat  Back  by  his  subsequent  settlement  and 
pre-emption  filing  could  not  defeat  the  title  thus  vested  in  the  compuny. 

2.  That  as  the  settlement  and  filing  of  Buck  was  illegal  and  void,  the  subsequent 
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homestead  entry  of  Jones  oonld  confer  no  right  on  him  becaase  the  land  was  not 
'*  unappropriated  public  lands "  at  the  time  of  his  application  to  make  homestead 
entry,  and  his  entry  thereof  was  likewise  illegal  and  void. 

In  the  argument  filed  in  support  of  the  motion  seyeral  decisions  of 
the  supreme  court  are  cited,  holding  that  the  title  of  the  company 
attached  upon  the  filing  of  the  map  of  definite  location  with  the  Secre- 
tary of  the  Interior.  That  this  is  the  correct  interpretation  of  the  act 
creating  this  grant  has  not,  it  is  believed,  been  seriously  questioned  by 
this  department,  since  the  decision  in  Van  Wyck  v.  Enevals  (106  U.  S., 
360),  and  certainly  not  in  the  decision  sought  to  be  reviewed.  i 

The  question  adjudicated  in  the  case  at  bar  was  as  to  the  efibct  of 
the  statute  of  April  21, 1876  (19  Stat.,  35),  upon  the  acts  of  Congress 
conferring  grants  in  aid  of  railroads,  and  it  was  therein  held  that: 

This  act  is  in  pari  materia  with  the  several  railroad  land  grants;  and  section  one 
thereof  clearly  has  the  effect,  as  to  all  lands  the  right  to  which  had  not  theretofore 
vested  in  the  grantee  company  hy  definite  location  of  the  line  of  road  or  other 
identification  of  the  lauds  granted,  of  protecting  actual  settlers,  who,  prior  to  the 
time  when  notice  of  thd  withdrawal  of  the  lands  was  received  at  the  local  land 
office,  made  pre-emption  or  homestead  entries  thereof. 

The  decisions  cited  by  counsel  in  their  brief  are  in  nowise  contrary 
to  the  above  interpretation  of  the  act  of  April  21, 1876.  The  construc- 
tion of  this  act  is  not  involved  in  any  of  those  decisions,  except  the 
Northern  Pacific  Eailroad  Company  v.  Amacker  (176  U.  S.,  564),  which 
was  followed  in  the  decision  complained  of. 

It  has  been  repeatedly  decided  by  the  supreme  court  that  Congress, 
prior  to  the  definite  location  of  the  road,  has  the  right  to  dispose  of 
the  lands  on  the  general  route  of  the  road  as  it  saw  proper. 

In  Northern  Pacific  Railroad  Company  v.  Sanders  (166  U.  S.,  620),  it 
is  said : 

The  company  acquired,  hy  fixing  its  general  route,  only  an  inchoate  right  to  the 
odd  numhered  sections  granted  by  Congress,  and  no  right  attached  to  any  specific 
section  until  the  road  was  definitely  located  and  the  map  thereof  filed  and  accepted. 
Until  such  definite  location  it  was  competent  for  Congress  to  dispose  of  the  public 
lands  on  the  general  route  of  the  road  as  it  saw  proper. 

In  Menotti  v.  Dillou  (167  U.  S.,  703,  705,  syllabus), it  is  said: 

The  railroad  company  accepted  the  grant  subject  to  the  possibility  that  Congress 
might,  iu  its  discretion,  and  prior  to  the  definite  location  of  its  line,  sell,  reserve  or 
dispose  of  enumerated  sections  for  other  purposes  than  those  originaUy  contemplated. 

If  Congress  had  the  right  to  dispose  of  these  lands  prior  to  the 
definite  location  of  the  road,  before  which  time  title  would  not  pass  to 
the  company,  it  had  the  right  as  to  all  lands  not  so  vested  in  the  com- 
pany to  enact  other  needful  legislation  for  the  protection  of  the  rights 
of  entrymen  upon  lands  embraced  within  the  limits  of  the  grant.  Con- 
gress exercised  this  right  in  the  enactment  of  the  statute  now  under 
consideration.  It  is  in  pari  materia  with  the  statutes  pertaining  to 
railroad  grants  and   by  all  rules  of  construction  it  must  be  con- 
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sidered  in  couuectiou  with  such  statutes.  Prior  to  the  enactment 
of  this  statute,  in  geueral  (and  the  grant  of  this  company  is  not  an 
exception),  upon  filing  the  map  of  definite  location  the  land  within 
the  limits  of  the  grant  passed  irrevocably  to  the  beneficiary  in  the 
grant,  to  the  exclusion  of  all  subsequent  claimants.  In  view  of  the 
hardships  frequently  arising  from  permitting  entries  and  filings  to 
be  made  and  money  and  labor  expended  in  improvements  by  claim- 
ants whose  claims  might  thereafter  be  asserted  before  information  could 
be  had  at  the  local  office  of  the  action  of  the  company  in  filing  its  map 
of  definite  location  with  the  Secretary,  Congress  passed  the  act  of 
April  21,  1876,  which  allowed  such  bona  fide  claimants  to  go  on  and 
perfect  their  claims,  so  initiated,  "prior  to  the  time  when  the  notice  of 
the  withdrawal  of  the  lands  embraced  in  such  grants  was  received  at 
the  local  land  office,"  etc.  Congress  thus  adopted  a  new  rule  for  the 
purpose  of  avoiding  the  hardships  theretofore  arising  under  these  land 
gniuts.  While  this  act  has  no  application  to  lands  to  whicli  rights  had 
heretofore  become  vested,  it  established  a  new  rule  subject  to  the  con- 
ditions of  which  the  right  of  railroad  companies  under  their  respective 
grants  would  attach  in  the  future. 

Bat  although  the  statute  under  coDsideration  may  be  one  of  a  series  or  groap,  it 
may  still  be  that  the  legislatare  designs  to  depart  from  the  general  purpose  or 
policy  of  its  previous  enactments  on  the  general  subject;  and  if  suoh  a  design  is 
uuuiistakablj'  apparent  on  the  face  of  the  act,  it  must  be  given  effect.  It  would  be 
entirely  erroneous,  in  sach  a  case,  to  defeat  the  will  of  the  legislature  by  undertak- 
ing to  recoucile  the  act  with  prior  statutes,  or  to  control  its  terms  by  theirs.  (Blaok 
on  Interpretation  of  Laws,  209.) 

In  this  instance  the  design  of  Congress  to  depart  from  the  general 
policy  of  its  previous  enactments  is  so  plain  as  to  render  discussion 
unnecessary. 

In  the  case  at  bar,  the  line  of  the  California  and  Oregon  Kailroad 
Company  opposite  the  lands  in  controversy  having  been  definitely 
located  in  1883,  subsequent  to  the  passage  of  the  act  of  April  21, 1876, 
the  rights  of  the  company  attaching  upon  such  location  are  subject  to 
the  provisions  and  restrictions  contained  in  said  act,  one  of  which  is 
tliat  the  grant  to  the  company  shall  not  prevail  over  a  homestead  or 
pre  emption  claimant  who  was  an  actual  settler  upon  the  land  and 
whose  entry  was  made  in  good  faith  prior  to  the  time  when  notice  of 
the  withdrawal  of  the  lands  embraced  in  the  grant  was  received  at 
the  local  office. 

In  the  Amacker  case  {supra)  the  only  question  discussed  having 
relation  to  the  act  of  April  21,  1876,  was  as  to  whether  the  protection 
of  that  act  extended  to  any  claimant  other  than  the  original  entrymau, 
and  the  court  held,  in  effect,  that  if  there  was  an  entry  of  record  at 
date  of  the  filing  of  the  map  (in  that  case  of  general  route)  in  the 
local  office,  although  such  entry  might  afterwards  be  abandoned  or 
canceled,  the  land  did  not  come  within  the  operation  of  the  withdrawal, 
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but  was  subject  to  entry  as  other  unappropriated  pablic  lands.  In  so 
far  as  it  treated  of  the  right  of  Congress  to  control  the  disposition  of 
lands  prior  to  the  filing  of  the  map  of  definite  location  of  the  road  with 
the  Secretary,  the  court  followed  the  construction  in  Northern  Pacific 
R.  11.  Co.  V,  Sanders  and  Menotti  r.  Dillon,  above  cited.  It  is  true, 
that  in  the  Amacker  case  the  withdrawal  was  made  upon  the  map  of 
general  route,  but  can  it  be  doubted  that  the  act  of  April  21, 1876, 
applies  equally  to  withdrawals  made  upon  the  definite  location  of  the 
line,  where,  as  in  this  case,  the  act  making  the  grant  provides  for 
withdrawal  of  the  lands  only  upon  the  filing  of  a  map  of  definite  loca- 
tion or  its  equivalent! 
The  motion  is  denied. 


i 


SOLDIEUS*  ADDITIOXAL  HO >rE STEAD-DUPLICATE  CERTIFICATE 

OF  KKillT. 

JiTLiA  A.  Lawrence. 

The  right  to  make  a  soldier'tj  additional  homestead  entry,  if  not  exercised  daring  the 
lifetime  of  the  soldier,  becomes  an  asset  of  his  estate,  if  there  be  no  widow  or 
minor  orphan  children  entitled  to  such  right. 

If  under  the  existing  practice  a  certificate  of  such  right  was  issued  to  the  soldier  in 
his  lifetime,  and  it  is  satisfactorily  shown  that  said  certificate  has  been  lost  or 
destroyed,  a  duplicate  thoreof  may  issue  on  the  application  of  the  personal 
representative  of  the  deceased  soldier. 

Secretary  Hitchcoclc  to  the   Commissioner  of  the  General  Land  Office^ 
( W.  V.  D.)  Ajml  11,  1900.  (G.  C.  K.) 

June  21, 1878,  your  office  issued  to  Kobert  Ireton  a  soldier's  addi- 
tional homestead  certificate  for  eighty  acres.  It  appears  that  his 
original  entry,  made  for  eighty  acres  of  land  in  the  State  of  Wisconsin, 
had  been  cancelled  April  28,  1871,  on  his  relinquishment  thereof,  and 
under  the  conditions  imposed  at  the  time  the  certificate  was  issued  he 
was  required  to  become  an  actual  settler  on  the  land  located,  "  as  in 
case  of  an  original  entryman." 

Ireton  died  January  25,  1882,  leaving  a  widow  (Julia  A.),  three  sons 
(Thomas  E.,  John  \\\  and  Jesse  W.),  and  one  daughter  (Rachel  A.). 

The  certificate  when  issued  was  transmitted  to  Sanborn  and  King, 
of  this  city,  and  by  them  sent  to  A.  0.  Bailey,  Ireton's  local  attorney, 
of  Menomonie,  Wisconsin. 

It  appears  that  the  certificate  never  came  into  the  possession  of  Ireton 
or  any  member  of  liis  family,  but  was  either  lost  or  destroyed  while  in 
said  Bailey's  possession;  the  records  of  your  office  do  not  show  that 
the  certificate  was  ever  located  or  that  any  entry  was  ever  made  with  it. 

These  facts  all  appear  in  connection  with  an  ajiplication  filed  in  your 
office,  December  3,  1898,  by  Julia  A.  Lawrence,  of  Eau  Olaire,  Wiscon- 
sin, for  the  re-issuance  and  recertification  to  her  of  the  said  certificate 


DECISIONS   RELATING   TO   THE    PUBLIC    LANDS.  659 

originally  issued  to  Iretoii.  With  the  applicatiou  Mrs.  Lawrence  tiled 
satisfactory  proof,  showing  that  she  was,  until  her  marriage  with  one 
Lawrence,  the  widow  of  said  Iretou;  she  also  filed  in  connection  with 
her  application,  in  affidavit  form,  assignments  to  her  of  the  right  of  all 
the  children  of  the  said  Iretou  in  and  to  said  certificate.  The  affidavits 
of  the  four  heirs  of  Ireton  contain  the  statement  that  the  said  certifi- 
cate had  never  been  in  their  possession,  and  that  they  had  never  in 
any  manner  disposed  of  their  interest  in  the  same. 

Your  office,  by  decision  of  September  15, 1899,  rejected  said  applica- 
tiou, and  Mrs.  Lawrence  has  appealed  to  the  Department.  In  reject- 
ing said  application,  your  office  says: 

On  the  death  of  the  soldier,  Robert  Ireton,  the  statate,  by  section  2307,  R.  S.. 
cast  the  ri^ht  to  make  an  additional  entry  on  his  widow,  if  nnmarried,  and  in  case 
of  her  death  or  marriage,  tbe  right  to  ninke  an  additional  entry  passed  to  the  minor 
orphan  children.  It  appears  that  the  widow  remarried,  thereby  divesting  herself 
of  the  statutory  right  above  mentioned,  and  it  appears  further  from  the  affidavits 
of  James  McDonald  and  John  Curran  that  all  the  surviving  children  born  to  Robert 
Ireton  and  his  wife  are  of  legal  age,  and  that  there  are,  therefore,  no  statutory  suc- 
cessors to  the  right  carried  by  said  certificate. 

The  right  which  was  declared  in  the  certificate  existed  under  tbe  law  only  in 
favor  of  the  soldier,  his  widow,  or  minor  orphan  children,  under  said  sections  2306 
and  2307  R.  S.  The  act  of  August  18,  1894  (28  Stat.,  397),  validated  all  outstanding 
certificates  only  in  the  hands  of  the  original  party  or  parties  entitled  under  said 
sections,  or  of  the  bona  fide  purchasers.  As  it  appears  that  the  certiticate  has  never 
been  sold  and  there  are  no  parties  who  can  take  under  the  statute,  there  is  now  no 
right  in  existence  which  can  be  reissued  to  any  one  or  recertified  under  said  act  of 
August  1894,  snpra. 

The  testimony  shows,  and  yoar  office  so  finds,  that  a  soldier's  addi- 
tional homestead  certificate  was  issued  to  Robert  Ireton,  June  21, 1878; 
that  the  same -never  came  into  the  possession  of  the  soldier,  but  was 
lost  or  destroyed  while  in  possession  of  his  local  attorney,  and  that 
there  is  no  record  showing  that  the  certificate  was  ever  used  in  making 
an  entry. 

In  the  case  of  Henry  N.  Copp  (23  L.  D.,  123),  it  was  held  that,  in 
view  of  the  provisions  of  the  act  of  August  18, 1894  (supra),  validating 
outstanding  soldiers'  additional  certiticates  in  the  hands  of  bona  fide  pur- 
chasers, a  duplicate  certificate  may  issue  to  snch  purchaser,  in  the 
name  of  the  soldier  on  due  showing  of  the  loss  of  the  original,  and  the 
further  fact  that  it  has  not  been  located. 

The  mere  loss  of  the  certificate  itself  can  not  be  treated  as  the  loss 
or  destruction  of  any  rights  thereunder.  Tlie  right  of  Ireton  to  an 
additional  entry  of  eighty  acres  of  land  was  determined  by  the  proper 
officers  of  the  government,  and  upon  his  application  that  right  was  cer- 
tified. 

The  certificate  of  right  was  accompanied  by  a  statement  that  the 
soldier  must  settle  upon  the  land  located  thereunder,  but  Congress 
never  intended  that  such  a  condition  should  be  imposed,  Webster  v» 
Luther  (163  U.  S.,  331). 
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The  right  to  enter  additional  land  conferred  by  section  2306  is  per- 
sonal property,  and  assignable. 

In  the  case  of  Williford  Jenkins  (29  L.  D.,  510),  it  was  held,  in  eftect, 
that  if  a  soldier,  entitled  to  the  right  to  make  a  soldiers'  additional  home- 
stead entry,  dies  without  having  exercised  said  right,  leaving  no  widow 
or  minor  orphan  children,  the  right  to  make  said  entry  vesta  in  his  per- 
sonal representative;  and  if  the  right  was  certified  to  him  in  his  life- 
time under  the  then  existing  practice  a  duplicate  certificate  of  said  right 
may  issue,  in  the  name  of  the  deceased  soldier,  on  the  application  of 
his  personal  representative,  it  being  satisfactorily  shown  that  the 
original  certificate  has  been  lost  or  destroyed. 

It  follows  that  in  the  case  here  stated  the  right  is  a  proper  asset  of 
the  estate  of  the  deceased  soldier  to  be  administered  as  any  other  per- 
sonal property.  Being  an  asset  of  the  estate  and  assignable,  a  dupli- 
cate certificate  on  the  showing  made  may  be  issued  in  the  name  of 
Robert  Ireton,  the  deceased  soldier,  and  delivered  to  the  personal  repre- 
sentative of  said  deceased,  or  his  lawfully  authorized  agent. 

The  decision  appealed  from  is  reversed. 


REPAYMENT— RESEKVOIR  DECLARATORY  STATEMENT. 

William  F.  Allen. 

A  reservoir  declaratory  statement  is  not  an  entry  within  the  meaning  of  the  repay- 
ment act;  hence  the  fees  paid  on  such  statement  cannot  be  repaid  if  it  is  snb- 
sequently  canceled  for  conflict  with  a  prior  entry. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  April  11,  1900.  (0.  J.  G.) 

The  Department  is  in  receipt  of  your  office  letter  of  March  14, 1900, 
transmitting  the  application  of  William  F.  Allen  for  repayment  of  the 
fees  paid  by  him  on  reservoir  declaratory  statement  No.  1346,  for  the 
N.E.  \  of  N. W.  i  of  Sec.  17,  T.  25  N.,  K.  19  W.,  O'Neill  land  district, 
Nebraska,  tiled  June  13, 1899,  under  the  act  of  January  13, 1897  (29 
Stat.,  484).    You  ask  to  be  advised  upon  the  following  point: 

As  the  second  section  of  the  act  of  June  16,  1880  (21  Stat.,  287),  specifies  that 
repayment  shall  be  made  npou  certain  canceled  entries^  I  submit  whether  relief 
may  be  extended  thereunder  in  the  case  of  canceled  reservoir  statements  that  were 
in  coutiict  with  prior  entries. 

Such  reservoir  declaratory  statement  is  not  an  entry  within  the 
meaning  of  said  repayment  act,  and  your  office  is  advised  that  repay- 
ment is  not  authorized  in  the  cases  stated. 
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COLVILLE  INDIAX  LANDS  OPENED  TO  SETl'LEMENT. 

Instructions. 

CoinmUsianer  Hermann  to  registers  and  receivers^  Waterville  and  8polane 

Falls,  Washington,  April  12, 1900. 

I  have  to  call  your  attention  to  the  proclamation  issued  by  the  Presi- 
Ident  on  the  10th  instant,  by  which  all  the  non-mineral  lands  in  the 
north  half  of  the  Colville  reservation,  Washington,  vacated  by  the  act 
of  July  1,  1802  (27  Stat.,  62),  aud  July  1,  1898  (30  Stat.,  571),  except 
those  allotted  to  aud  reserved  for  the  Indians,  and  for  other  purposes, 
will  be  opened  to  settlement  and  entry  under  the  statutory  provisions 
therein  recited,  at  and  alter  the  hour  of  12  o'clock,  noon  (Pacific  stand- 
ard time)  of  the  10th  day  of  October,  1900. 

With  regard  to  the  lands  described  in  the  proclamation,  you  will 
observe  that  the  acts  referred  to  provide  that,  subject  to  the  reserva- 
tions and  allotments  to  Indians  of  the  Colville  reservation,  all  the  tracts 
shall  be  disposed  of  under  the  general  laws  applicable  to  the  disposi- 
tion of  public  lands  in  the  State  of  Washington. 

It  is  further  provided  by  section  three  of  the  act  of  July  1,  1892, 
supra: 

That  each  entryman  under  the  homestead  laws  shaU,  within  five  years  from  the 
date  of  his  original  entry  and  hefore  receiving  a  final  certificate  for  the  land  covered 
by  his  entry,  pay  to  the  United  States  for  the  laud  so  taken  by  him  in  addition  to 
fees  provided  by  law  the  sum  of  one  dollar  and  fifty  cents  per  acre,  one-third  of 
which  shall  be  paid  within  two  years  after  the  date  of  the  original  entry;  but  the 
rights  of  honorably  discharged  Union  soldiers  and  sailors,  as  defined  and  described 
in  sections  twenty- three  hundred  aud  four  and  twenty-three  hundred  and  (ive  of 
the  Revised  Statutes  of  the  United  States,  shall  not  be  abridged,  except  as  to  the 
8nm  to  be  paid  as  aforesaid. 

All  applicants  to  enter  these  lands  must  possess  the  qualifications 
required  by  tlie  law  under  which  he  desires  to  make  entry.  The  home- 
stead applicant  must  ])ay  the  usual  fee  and  commissions  at  the  time  of 
making  his  entry.  Within  two  years  thereafter  he  must  pay  the  sum 
of  fifty  cents  per  acre,  and  within  five  years  from  the  date  of  his  entry, 
and  before  receiving  a  final  certificate  he  must  pay  an  additional  sum 
of  one  dollar  per  acre. 

As  said  lands  are  restored  to  entry  under  the  general  laws,  homestead 
entrymen  may  commute  their  entries  under  section  2'iOl  E.  S.  by  pay- 
ing for  the  laud  at  the  rate  of  81.50  pir  acre,  the  price  fixed  in  the  act 
of  1892,  supra,  but  no  final  (commissions  will  be  collected  when  commu- 
tation proof  is  submitted.  The  commissions  iu  the  original  and  final 
entry  under  section  2291  R.  S.,  will  be  computed  at  the  rate  of  Sl.2o 
per  acre,  the  ordinary  minimum  price  of  public  lauds  under  the  general 
provisions  of  section  2357  E.  8. 

The  ordinary  blanks  for  the  different  classes  of  entries  under  the 
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general  laws  will  be  used,  reference  being  made  thereon,  and  on  the 
abstracts  to  the  act  of  July  1,  1802,  Colville  Indian  reservation  lauds. 

You  will  open  a  separate  series  of  numbers  for  each  class  of  entries, 
beginning  with  number  one,  reporting  them  in  separate  and  special 
abstracts  and  report  and  account  for  the  same  in  your  regular  monthly 
and  quarterly  Qolville  Indian  reservation  accounts. 

Upon  receipt  of  the  first  payment  of  fifty  cents  per  acre  from  home- 
stead claimants,  the  received  will  issue  a  cash  receipt  for  the  money, 
noting  thereon,  "first  payment  Oolville  Indian  Reservation  home- 
stead," and  when  final  proof  is  submitted  and  final  payment  made  the 
regular  fihal  certificate  and  receipt  should  issue,  as  well  as  a  separate 
cash  receipt  for  the  final  payment  of  $l.no  per  acre. 

Sections  sixteen  and  thirty-six  in  each  township  will  be  subject  to 
such  right  of  the  State  of  Washington  thereto  as  may  be  ascertained 
and  determined  by4;he]and  department  in  the  administration  of  the 
grant  of  lands  in  place  to  that  State  tor  the  support  of  common  schools. 

The  notices,  required  by  circular  of  instructions  of  October  21, 188r> 
(4  L.  D.,  202),  as  to  the  filing  of  the  plats  of  survey  in  your  office, 
should  be  posted  by  you  at  such  date  as  will  make  the  date  of  filing 
the  same  as  the  date  of  the  o])ening  of  the  lands  to  settlement  and 
entry. 

On  receipt  of  this  letter  you  will  cause  a  notice  to  be  published  for 
thirty  days  in  some  newspaper  of  general  circulation  in  the  vicinity  of 
the  land,  giving  the  date  on  which  the  lands  will  be  opened  to  settle- 
ment and  entry. 

Approved,  E,  A.  Hitchcock,  Secretary. 


MIXrXG    CLAIM-LODE    LTXE— EXTIIA    LATERAL    RIGHTS. 

BEIK  ET  AL   r.   NiCKERSON. 

The  right  of  the  locator  to  follow  the  strike  of  the  lode  ceases  at  the  point  where 
the  lode  crosses  the  line  of  the  location ;  but  the  validity  of  the  location  is  not 
aftected  by  the  fact  that  the  lode  crosses  the  side  line  thereof. 

The  mining  regulations  do  not  require  that  the  notice  of  application  for  mineral 
patent,  as  posted  or  published,  shall  contain  a  description  of  the  lode  line, 
reference  being  made  in  these  notices  to  the  official  plat  of  survey  on  which  is 
indicated  the  general  course  or  direction  of  the  vein. 

An  allegation  on  the  part  of  a  protestant  that  the  allowance  of  a  mineral  entry  as 
applied  for  will  injuriously  atleot  the  extra-lateral  rights  of  the  protestant,  does 
not  present,  in  the  absence  of  any  surface  conflict,  a  question  of  which  the 
Department  will  take  cognizance. 

Secretary  Hitchcock  to    the  Commissioner  of  the  General  Land  Office, 
(W.  y.  D.)  Aiml  12,  1900.  (W,  A.  E.) 

February  12, 1898,  Charles  J.  Nickerson  filed  application  for  patent 
to  tbe  Rattlesnake  Lode  mining  claim,  survey  l^o.  3498,  Marysville, 
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California,  land  diBtrict,  and  publication  of  notice  of  the  application  was 
commenced  February  18,  1898. 

^pril  31, 1898,  George  Beik  et  at,  filed  a  protest  against  the  allowance 
of  entry  on  said  application,  alleging  as  grounds  of  protest: 

1.  That  protestants  are  the  owners -of  the  Levant  lode  mining  claim, 
located  in  close  proximity  to  the  Eattlesnake  claim ;  that  the  ledge  con- 
tained in  the  Kattlesnake  claim  is  the  same  ledge  that  runs  through 
the  Levant  claim;  and  that  the  allowance  of  entry  for  the  Rattlesnake 
would  injuriously  aifect  the  extra-lateral  rights  of  protestants  as  owners 
of  the  Levant  claim. 

12.  That  at  the  date  of  tiling  application  for  survey  of  said  Rattlesnake 
claim,  Charles  J.  Nickerson  was  not  the  owner  thereof. 

3.  That  no  work  was  done  upon  or  for  the  benefit  of  the  Rattlesnake 
claim  for  two  years  prior  to  the  application  for  patent. 

4.  That  at  no  time  prior  to  the  olticial  survey  was  there  a  valid  loca- 
tion of  said  claim  upon  the  ground. 

5.  That  the  published  and  posted  notices  of  said  mineral  applica- 
tion do  not  comply  with  the  mining  regulations  in  that  neither  of  said 
notices  gives  a  description  of  the  lode  line  in  anyway,  manner,  or  form. 

A  healing  was  duly  had  on  this  protest,  both  parties  appearing  and 
submitting  testimony,  and  on  December  28,  1898,  the  register  and 
receiver  rendered  dissenting  opinions,  the  register  recommending  that 
the  application  to  make  entry  be  rejected  and  the  receiver  recommend- 
ing that  it  be  allowed. 

Both  parties  appealed,  and  by  your  oflQce  decision  of  June  13, 1899, 
the  finding  of  the  receiver  was  affirmed  and  the  protest  dismissed. 

The  protestant's  ap])ealfrom  this  action  brings  the  matter  before  the 
Department. 

A  careful  examination  of  the  confused  and  unsatisfactory  mass  of 
testimony  submitted  in  the  case  shows  the  facts  to  be  as  follows: 

The  Rattlesnake  lode  mining  claim  was  originally  located  by  W.  H. 
Chappell,  on  January  0,  188().  In  April,  1887,  Chappell  sold  the  claim 
to  Charles  J.  Nickerson,  the  present  claimant  and  applicant.  Pending 
this  sale,  Nickerson  employed  a  surveyor  by  the  name  of  Reece  to  run 
the  lines.  Reece  ran  and  staked  all  the  lines,  including  the  lode  line, 
and  brushed  them  where  there  was  any  undergrowth.  It  appears, 
however,  that  the  location  as  marked  on  the  ground  did  not  correspond 
with  the  description  given  in  the  location  notice.  In  the  latter  the 
claim  was  described  as  a  rectangle,  1,500  feet  long  and  GOO  feet  wide, 
but  as  marked  on  the  ground  the  claim  was  less  than  1,500  feet  in 
length  and  had  an  angle  in  the  side  lines.  The  location  as  staked  and 
the  location  notice  covered  practically  the  same  ground,  though,  except 
that  the  notice  covered  a  larger  area  than  was  actually  staked.  In  June, 
1887.  Nickerson  located  this  claim  as  the  Golden  Queen  lode  mining 
claim,  describing  it  according  to  the  Reece  survey.  This  location  notice 
does  not  appear  on  the  records  of  Butte  County,  California,  where  this 
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land  is  situated,  and  is  not  referred  to  in  the  abstract  of  title,  bat  is 
shown  on  the  records  of  the  extinct  Forbestown  mining  district.  It 
seems  to  have  been  ignored  and  forgotten  even  by  Nickerson  himself 
until  it  was  resurrected  and  introduced  in  evidence  during  the  progress 
of  the  hearing  in  tliis  case. 

At  the  same  time  that  Nickerson  purchased  the  Rattlesnake  claim, 
he  also  purchased  an  adjoining  claim,  called  the  Honeycomb  lode 
mining  claim.  These  two  claims  were  consolidated  and  thereafter  worked 
and  known  as  the  (xolden  Queen  mine.  Shortly  after  his  purchase, 
Nickerson  conveyed  various  interests  in  these  two  claims  to  different 
parties,  but  these  interests  were  subsequently  reconveyed  to  him,  and 
at  the  date  of  his  application  the  entire  title  was  in  him.  In  these 
several  deeds  of  conveyance  no  mention  is  made  of  the  Golden  Queen 
location  of  June,  1887,  the  claim  being  named  in  the  deeds  at  the  liattle- 
snake  and  described  according  to  the  old  Ohappell  location  notice. 

November  27, 1895,  Nickerson  made  a  new  location  of  the  Rattlesnake 
claim.  Notice  of  this  location  was  recorded  November  30, 1895,  iind 
immed  lately  thereafter  Nickerson  applied  for  a  survey  of  the  claim.  An 
order  for  survey,  based  on  this  location,  was  issued,  but  when  the  United 
States  deputy  mineral  surveyor  went  on  the  ground  he  found  that  there 
was  a  discrepancy  betw^een  the  claim  as  marked  on  the  ground  and  the 
location  notice  on  which  the  order  for  survey  was  based.  He  therefore 
did  not  i)roceed  with  the  survey  at  that  timo,  and  reported  the  facts  to 
Nickerson  and  the  United  States  surveyor-general.  December  17, 1895, 
Nickerson  made  an  amended  location  of  the  Rattlesnake  claim.  This 
amended  location  agreed  almost  exactly  with  the  old  Cha])pell  location 
as  marked  on  the  ground  and  surveyed  and  staked  by  Reece.  Ad 
amended  order  for  survey,  based  on  the  amended  location  of  December 
17,  J 895,  was  then- issued,  and  in  July,  1897,  the  survey  was  made. 
There  is  some  dispute  as  to  whether  this  otlicial  survey  followed  the 
lines  of  the  amended  location  as  marked  on  the  ground,  but  thepre|>ou- 
deranee  of  the  evidence  shows  that  there  is  a  substantial  ugreemeut. 
It  appears  that  the  Gold  Bank  mine,  a  patented  claim,  ad  joins  the  Rat- 
tlesnake on  the  east;  that  a  compromise  bonndary.line  was  agreed  on 
by  Nickerson  and  the  owners  of  the  Gold  Bank,  this  agreement  being 
reduced  to  writing  and  recorded;  that  in  making  the  official  survey  the 
deputy  surveyor  followed  this  comi)romise  line,  which  varied  only 
slightly  from  the  description  of  the  east  end  line  of  the  Rattlesnake  as 
given  in  the  amended  location  notice;  and  that  the  west  end  line  of  the 
Rattlesnake  was  swung  slightly  east,  with  the  northwest  corner  as  an 
axis,  to  make  it  parallel  with  the  east  end  line. 

At  the  eastern  end  of  the  Rattlesnake  claim,  near  the  boundary  line 
between  that  claim  and  the  (lold  Bank  mine,  is  a  ravine,  and  it  appears 
that  the  most  convenient  place  for  beginning  operations  on  the  vein  is 
in  this  ravine.  Shortly  after  the  purchase  of  this  claim  in  1887,  Nick- 
erson and  his  co-owners  began  work  in  this  ravine  by  driving  tunnels 
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and  erecting:  buildings  for  tlie  convenient  working  of  the  ore.  These 
improvements  consist  of  a  fally  equipped  ten  stamp  mill,  a  blacksmith 
shop,  buddle  house,  store  room  for  sulphurets,  canvas  plants,  tunnels, 
shafts,  upraisers,  etc.,  and  their  value  is  estimated  at  about  $70,000. 
The  buildings,  it  appears,  are  located  on  land  belonging  to  the  Gold 
Bank  mining  company,  under  an  agreement  with  said  company. 

Testimony  is  submitted  by  the  protestants  to  prove  that  the  lode  or 
vein  does  not  follow  the  course  sho\vn  on  the  official  plat,  but  that  it 
crosses  the  north  side  line  at  a  point  a  short  distance  east  of  the  north- 
west corner.  This  is  disputed  by  the  witnesses  for  the  applicant,  but 
even  if  it  were  true,  it  would  not  be  material.  The  right  of  the  locator 
to  follow  the  strike  of  the  lode  ceases  at  tlie  point  where  the  lode  crosses 
the  line  of  the  location,  and  it  makes  no  difference,  so  far  as  the  valid- 
ity of  the  location  is  concerned,  whether  the  lode  crosses  the  side  line 
as  claimed  or  not. 

From  the  above  resume  of  the  evidence  it  appears  that  at  the  date  of 
his  application  for  patent  the  entire  title  to  this  claim  was  in  Nickersou; 
that  no  one  else  is  claiming  or  asserting  any  interest  therein;  and  that 
whatever  may  have  been  the  degree  of  his  interest  in  this  claim  at 
the  time  he  applied  for  a  survey  thereof,  all  his  actions  in  regard 
thereto  have  been  ratified  by  the  conveyance  to  him  of  all  outstanding 
interests. 

The  allegation  in  the  protest  that  no  work  had  been  done  upon  or  for 
the  benefit  of  this  claim  for  two  years  last  past  presents  a  (question  that 
goes  only  to  the  right  of  possession  in  a  dispute  between  rival  or  adverse 
claimants  for  the  same  mineral  land,  and  is  a  matter  solely  for  the  deter- 
mination of  the  courts.  P.  Wolenberg  et «/.,  20  L.  L.,  302.  This  portion 
of  the  protest  will  not,  therefore,  be  entertained  or  considered  by  the 
Department. 

The  published  and  posted  notices  of  the  api)lication  for  patent  do  not 
contain  a  description  of  the  lode  line  and  a  statement  of  the  course  and 
length  thereof  each  way  from  the  discovery  or  other  well  defined  object; 
nor  do  the  rules  require  that  tlie  notice,  as  published  or  posted,  shall 
contain  a  description  of  the  lode  line.  Reference  is  made  in  these  notices 
to  the  official  plat  on  which  is  indicated  the  general  course  or  direction 
of  the  vein. 

There  is  no  surfac'C  conflict  l)etween  the  Levant  claim,  owned  by  the 
protestants  here,  and  the  Rattlesnake  claim,  but  it  is  alleged  that  the 
allowance  of  entry  for  the  Rattlesnake  claim  would  injuriously  aifect 
the  extra-lateral  rights  of  the  Levant  claimants.  This  is  not  a  question 
of  which  the  Department  will  take  cognizance.  It  is  purely  a  matter 
for  the  determination  of  the  courts  and  the  issue  of  patent  for  the 
Rattlesnake  claim  will  not  be  an  adjudication  as  to  any  extra-lateral 
rights  that  the  Levant  claimants  may  possess. 

Your  office  decision  is  hereby  affirmed,  and  the  protest  of  Beik  et  ah 
is  dismissed. 
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Andrew  Fergus. 

Motion  for  review  of  departmental  decision  of  February  23,  1900,  29 
L.  D.,  536,  denied  by  Secretary  Hitchcock,  April  14,  1900. 


IIAII^ROAD   T^AADS— SECI^ION  4,  ACT  OF   MARCH  3,   1887. 

Greene  et  al.  v.  Wilder  et  al. 

No  right  to  a  confirmatory  patent  under  section  4,  act  of  March  3, 1887|  can  be  based 
on  a  contract  of  purchase  that  has  been  canceled  by  the  company  for  faihire  to 
comply  with  the  terms  thereof. 

A  purchase  of  railroad  lauds  by  one  who  is  at  such  a  time  a  director  in  the  railroad 
company,  trustee  for  the  bondholders  in  the  mortgage  of  the  railroad  lauds, 
and  party  defendant,  as  snch  trustee,  in  a  pending  suit  instituted  by  the  United 
States  to  recover  title  to  the  lands,  is  not  a  purchase,  in  ^*  good  faith;"  and  no 
right  to  a  confirmatory  patent  under  said  section  can  be  predicated  on  sach 
2)urcha6e. 

Secretary  Hitchcock  to   the  Commissioner  of  the  General  Land  OfficCy 
(W.  V.  D.)  April  17,  1900.  (J.  R.  W.) 

Fanny  S.  and  Cornelia  Day  Wilder;  Judson  L.  Greene  and  Elizabeth 
Barker;  and  Albin  C.  Cbalstrom  bave  appealed  to  tbe  Department 
frora  your  office  decision  of  Angnst  7, 1899,  involving  tbe  N.  ^  of  Sec. 
1,  T.  95,  R.  42  W.,  Des  Moines,  Iowa. 

Tbe  land  was  patented  (tbe  N W.  J  and  tbe  N.  J  of  the  NE.  i  of  said 
Sec.  1,  June  17, 1873,  and  tbe  S.  J  of  tbe  NE.  i  January  25,  1875,)  to 
tbe  State  of  Iowa  under  tbe  act  of  May  12,  1864  (13  Stat.,  72),  for  the 
Sioux  City  and  St.  Paul  Railroad  Company.  Tbe  patents  were  vacated 
October  21, 1895  (159  U.  S.,  349),  at  suit  of  tbe  United  States  against 
said  company,  instituted  October  4;  1889.  On  February  21, 1896,  tbe 
lands,  tbe  title  to  wbicb  was  restored  under  said  suit,  were  opened  to 
entry  under  tbe  instructions  of  November  18,  1895. 

February  12,  1896,  Fanny  S,  and  Cornelia  Day  Wilder,  beirs  of 
Amberst  H.  Wilder,  deceased,  filed  in  the  local  office  an  application 
under  section  4  of  tbe  act  of  March  3,  1887  (24  Stat.,  556),  for  a  con- 
firmatory patent  to  all  of  tbe  lands  before  described,  and  on  tbe  same 
day  Judson  L.  Greene,  jointly  with  Elizabeth  Harker,  widow  of  William 
Harker,  for  tbe  benefit  of  bis  beirs,  tendered  a  like  application  for  a 
confirmatory  patent  to  said  lands;  also  under  said  act,  as  settlers  and 
not  as  purchasers,  notice  of  claim  was  filed,  January  27, 1896,  by  Charles 
Gustafson  for  tbe  NE.^,  and,  February  26,  1896,  by  William  Egdorf, 
for  ibe  NW.  ^.  February  27,  1896,  said  Egdorf  filed  homestead  appli- 
cation for  said  NW.  J,  alleging  settlement  April  15,  1894,  and  tbe  same 
day  Albin  W.  Cbalstrom  filed  homestead  a])plication  therefor,  not  claim- 
ing settlement  or  improvement.  March  18,  1896,  said  Gustafson  tiled 
homestead  application  for  said  NE.  :|,  alleging  residence  since  1884. 
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Tiiere  were  otiier  'cipplications  not  necessary  to  be  noticed,  no  rights 
being  now  asserted  thereunder. 

Notices  of  the  applications  were  duly  given  for  hearing,  May  20, 1896, 
but  hearing  was  postponed  to  September  IG,  1896,  when  said  Gustafson, 
Egdorf,  and  Ohalstroni  appeared  in  person  and  with  counsel,  and  the 
other  mentioned  parties  by  counsel.  May  27,  1897,  the  local  oiUce 
recommended  that  the  homestead  applications  byXiustafson  and  Egdorf 
be  accepted,  and  that  all  other  applications  be  rejected.  On  appeals 
of  Greene  and  Uarker,  the  Wilders  and  Chalstrom,  to  your  office,  the 
recommendation  of  the  local  office  was  affirmed,  and  said  appellants 
appealed  to  the  Department. 

There  is  no  contiict  in  the  evidence. 

August  27, 1887,  the  railroad  company,  by  contract,  sold  said  NE.  J 
and  NW.  J  to  William  Uarker  and  J.  L.  Greene,  jointly,  on  deferred 
payments,  they  paying  $489.33  at  execution  of  the  contract.  Said  con- 
tract contained  a  proviso  for  forfeiture  upon  failure  to  make  the  deferred 
payments  at  stipulated  timvs,  and  upon  failure  to  pay  the  taxes  upon 
the  land,  which  by  the  terms  of  the  contract  were  to  be  paid  by  the 
purchasers.  May  17,  1888,  Barker  wrote  the  company  declining  to 
make  further  payment  of  principal,  interest,  or  taxes,  until  title  was 
settled  and  possession  given,  the  lands  being  in  the  possession  of  cer- 
tain adverse  claimants,  and  requested  a  moditication  of  the  contract  of 
purchase,  relieving  them  from  further  payments,  or  a  return  of  the 
amount  paid,  and  that  the  purchasers  had  contracted  subject  to  occupa- 
tion by  the  squatter,  and  had  agreed  to  abide  result  of  the  pending  eject- 
ment suit  against  the  occupants.  The  company  declined  to  change  the 
agreement  and  said  it  expected  purchasers  to  make  payments  promptly. 
No  further  paymentn  of  purchase  price  or  taxes  was  made.    October  10, 

1889,  the  purchasers  were  advised  that  their  contract  had  been  can- 
celed. December  26, 1892,  Harker  and  Greene  again  wrote  the  com-, 
pany  that,  if  it  would  return  the  amount  paid  and  interest,  they  would 
surrender  their  contract.  The  company  answered,  December  30,  1892, 
that  it  hiid  demanded  payment  of  overdue  instalments,  which  they 
neglected,  and  in  due  course  the  contract  had  been  canceled.  Since 
cancellation  of  the  contract  of  purchase  by  the  company,  the  parties 
claiming  under  said  contract  cannot  be  considered  as  purchasers  entitled 
to  benetits  of  the  act  of  March  3,  1887,  and  the  rejection  by  your  office 
of  the  application  for  a  cimfirmatory  patent,  based  upon  said  contract, 
is  affirmed. 

On  September  10,  1890,  Amherst  H.  Wilder  was  a  director  in  said 
railroad  company,  and  a  trustee  for  the  bondholders  in  the  mortgage  of 
the  railroad  lands.    On  that  day  the  company  conveyed  the  lands  here 
in  question  to  Gotlieb  Schwartz,  for  said  Wilder,  and  September  26, 

1890,  said  Schwartz  conveyed  them  to  said  Wilder.  The  company  sold 
the  land  to  Wilder,  and  at  his  request  so  conveyed  because  he  did  not 
wish  the  deed,  which  he  as  trustee  had  to  execute,  to  run  to  himself. 
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He  paid  for  the  land  io  laud  grant  bonds.  This  purchase  was  made 
nearly  one  year  after  the,  institution  of  the  suit  by  the  United  States 
to  recover  the  title  to  the  land,  and  Wilder,  as  trustee,  was  party- 
defendant  to  that  suit  and  knew  all  about  it. 

Under  the  facts  and  circumstances  shown  in  this  case,  Wilder  could 
not  have  purchased  ^'  in  good  faith  "  within  the  meaning  of  the  act  of 
March  3, 1887,  or  ^*  in  actual  ignorance  of  any  defect  in  the  railroad 
company's  title,"  or  "in  reliance  upon  the  action  of  the  government 
in  the  apparent  transfer  of  title." 

In  United  States  v.  Winona,  etc.,  Eailroad  (165  U.  S.,  480),  the 
court  construed  the  words  "  bona  fide"  and  "  good  faith  "  as  applied  to 
purchasers  of  said  lands,  and  said: 

It  matters  not  what  constructive  notice  may  be  chargeable  to  snch  a  purchaser, 
if,  in  actual  ignorance  of  any  defect  in  the  railroad  company's  title^  and  in  reliance 
upon  the  action  of  the  government  in  the  apparent  transfer  of  title  by  certification 
or  x)ateut,  he  had  made  an  honest  purchase  of  the  land. 

Mr,  Wilder  does  not  come  within  this  modified  definition  of  ^^bona 
fide"  or  "good  faith"  purchaser,  and  no  rights  can  be  successfully 
maintained  under  the  act  of  March  3,  1887,  predicated  upon  said  pur- 
chase. The  action  of  your  office  in  denying  the  application  for  a  con- 
firmatory patent  to  the  heirs  of  Wilder  is  therefore  affirmed. 

Gustafson  was  in  possession  of  the  tract  he  now  claims  and  had  been 
for  six  years  residing  there,  cultivating  and  improving  the  same,  and 
Egdorf  was  in  possession  of,  residing  on,  and  improving  the  tract 
claimed  by  him  at  the  date  of  the  application  by  Chalstrom,  who  had 
never  settled  upon  or  improved  the  land. 

Your  office  decision,  in  so  far  as  it  sustained  the  homestead  applica- 
tions of  Gustafson  and  Egdorf  and  rejected  the  homestead  application 
of  Chalstrom,  is  also  affirmed. 


:VIIMNG  CLAi:M-Kl<aiTS  ACQUIRED  BY  I^OCATION. 

IlrSTLER   AND   NEW  YeAB   LoDE   CLAIMS. 

The  location  of  a  mining  claim,  as  made  upon  the  surface  of  the  ^ronnd  by  the 
locator,  determines  the  extent  of  his  rights  below  the  surface,  and  the  end  lines 
of  the  locat"on,  as  established  by  him  on  the  surface, place  the  limits  beyond 
which  he  may  not  go  in  the  appropriation  of  any  vein  or  veins  along  their  course 
or  strike,  except  in  a  case  where  it  is  developed  that  the  location  has  been 
pbiced,  not  along,  but  across  the  course  or  strike  of  the  vein,  in  which  event  the 
Kide  lines  of  the  location  become  the  end  lines,  and  the  end  lines  the  side  lines 
of  the  claim. 

Directions  given  for  the  modification  of  Rules  7  and  8  of  the  Mining  Regulations,  in 
so  far  as  they  are  in  conflict  with  the  conclusions  herein  reached. 

Secretary  Hiichcoclc  to  the  Commissioner  of  the  General   L(ind   Office. 
(W.  V.  D.)  April  ISj  1900.  (A.  B.  P.) 

February  3, 1898,  H.  W.  Davis  made  mineral  entry  No.  1618,  for  the 
Hustler  and  New  Year  lode  mining  claims,  survey  No.  10313,  Pueblo, 
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>olorado,  excluding  therefrom  certain  conflicts  with  the  Fort  Wilcox 
ode  claim,  survey  No.  10L80,  and  the  Sitting  Bull  lode  claim,  survey 
.STo.  11272. 

As  located  and  surveyed  the  southerly  end  line  of  the  Hustler  claim 
.8  laid  upon  the  northerly  side  line  of  the  New  Year,  thus  forming  tlie 
3iily  point  of  junction  between  the  two  claims.  The  easterly  side  line 
of  the  Hustler,  in  its  southwesterly  course,  extends  entirely  across,  and 
some  distance  beyond,  the  Fort  Wilcox  claim.  The  westerly  side  line 
of  the  Hustler  extends  into,  but  not  entirely  across  the  Fort  Wilcox. 
There  is  thus  embraced  in  the  Hustler  location,  at  its  southeasterly 
corner,  a  small  triangular  piece  of  ground  adjoining  the  southerly  side 
line  of  the  Fort  Wilcox,  and  the  northerly  side  line  of  the  New  Year 
(tract  B  on  the  accompanying  diagram),  and  not  embraced  in  any  other 
claim. 

July  1, 1898,  your  office  required  an  amended  survey  to  be  made  in 
order  to  more  specifically  describe  the  exclusions  from  the  entry,  and 
also  for  the  purpose  of  establishing  a  new  southerly  end  line  of  the 
Hustler  claim  at  the  point  where  the  assumed  lode  line  of  that  claim, 
in  its  southwesterly  course,  intersects  the  northerly  side  line  of  the 
Fort  Wilcox  claim  (dotted  line  0  and  D  on  said  diagram),  whose  loca- 
tion antedated  that  of  the  Hustler.  The  amended  survey  was  accord- 
ingly made,  and  as  one  of  the  results  thereof  the  Hustler  and  New  Year 
claims  were  rendered  non-contiguous.  December  8, 1898,  your  office 
directed  that  the  mineral  entryman  be  allowed  sixty  days  from  notice 
within  which  to  show  cause  why  his  entry  should  not  be  canceled  as  to 
the  Hustler  claim  because  of  such  non-contiguity,  and  held  that  in 
default  of  such  showing  the  entry  would  be  canceled  to  the  extent  indi- 
cated without  further  notice. 

February  21,  1899,  the  entryman,  presumably  assuming  the  action  of 
your  office,  whereby  his  claims  were  rendered  non-contiguous,  to  be  cor- 
rect, tiled'his  written  consent  to  the  cancellation  of  his  entry  as  to  the 
Hustler  claim,  and  on  March  15, 1899,  the  entry  was  accordingly  can- 
celel  as  to  that  claim,  and  approved  lor  patent  as  to  the  New  Year 
claim.  Patent  for  the  New  Year  claim  was  thereupon  issued  April  4, 
1899.  Subsequently,  however,  resident  counsel  for  the  applicant  for 
patent  tiled  a  petition  asking  that  your  office  reconsider  and  review  its 
action  requiring  the  establishment  of  a  new  southerly  end  line  for  the 
Hustler  claim,  contending,  in  substance  and  effect,  that  such,  action 
was  erroneous,  and  that  the  entry  of  the  Hustler  claim  as  originally 
allowed  should  be  reinstated  and  passed  to  patent  under  the  applica- 
tion and  former  x)roceedings  had  thereon. 

This  petition  was  denied  by  your  office,  and  the  applicant  for  patent 
thereupon  appealed  to  the  Department. 

In  addition  to  rendering  the  Hustler  and  New  Year  claims  non- 
contiguous, as  stated,  and  therefore  not  subject  to  application  and 
entry  as  adjoining  claims  held  in  common,  the  effect  of  the  action  of 
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yoar  office  is  to  deny  the  right  of  the  applicant  for  patent,  to  two  small 
triangular  parcels  of  ground,  represented  on  the  accompanying  diagram 
as  tracts  A  and  B,  which  were  embraced  in  the  Hustler  claim  as  orig- 
inally located,  surveyed,  and  applied  for.    The  appellant  contends  that 
both  these  tracts  were  lawfully  included  in  the  location  of  the  Hustler 
claim,  and  that,  having  included  them  in  his  application  for  patent, 
proceedings  thereon  having  in  all  respects  been  regular  and  without 
adverse  claim,  he  is  entitled  to  entry  and  patent  embracing  them  as  a 
part  of  the  Hustler  claim.     As  has  been  shown,  they  were  embraced  in 
the  entry  as  originally  allowed,  and  the  question  presented  is,  whether 
the  action  of  your  office  requiring  the  establishment  of  a  new  southerly 
end  line  for  the  Hustler  claim,  at  the  point  and  in  the  manner  stated, 
thus  excluding  from  said  claim  the  two  small  triangular  tracts  afore- 
said, and  thereby  rendering  the  New  Year  and  Hustler  claims  non- 
contiguous, and  for  that  reason  not  subject  to  entry  and  patent  as 
adjoining  claims  held  in  common,  was  legal  and  proper.    That  action  is 
based  upon  paragraph  7  of  the  mining  regulations,  which  is  as  follows: 

The  rights  granted  to  locators  under  section  2322,  Revised  Statntes,  are  restricted 
to  such  locations  on  veins,  lodes,  or  led>>^es  as  may  be  "  situated  on  the  public  domaiH/' 
In  applications  for  lode  claims  where  the  survey  conflicts  with  the  survey  or  loca- 
tion lines  of  a  prior  valid  lode  claim  and  the  ground  within  the  conflicting  surveys 
is  excluded,  the  applicant  not  only  has  no  right  to  the  excluded  ground,  but  he  has 
no  right  to  that  portion  of  any  vein  or  lode  the  top  or  apex  of  which  lies  within  such 
excluded  ground,  unless  his  location  was  prior  to  May  10,  1872.  His  right  to  the 
lode  claimed  terminates  where  the  lode,  in  its  onward  course  or  strike,  intersects  the 
exterior  boundary  of  such  excluded  ground  and  passes  within  it.  The  end  line  of  his 
survey  should  not,  therefore,  be  established  beyond  such  intersection. 

The  case  of  Del  Monte  Mining  Co.  v.  Last  Chance  Mining  Co.  (171 
U.  S.,  55)^  was  one  where  a  number  of  questions  were  certified  by  the 
lower  court  to  the  supreme  court  for  decision.  One  of  the  questions 
certified  was — 

May  any  of  the  liu^s  of  a  junior  lode  location  be  laid  within,  upon  or  across  the 
surface  of  a  valid  senior  location  for  the  purpose  of  defining  for  or  securing  to  such 
junior  location  under  ground  or  extra-lateral  rights  not  in  conflict  with  any  rights  of 
the  senior  location  ? 

The  supreme  court,  after  referring  specifically  to  and  quoting  from 
the  earlier  cases  of  Belk  r.  Meas:her  (104  U.  S.,  279)  and  Gwillini  r.  Don- 
nellan  (115  U.  S.,  45),  said: 

The  question  presented  in  each  of  those  cases  was  whether  a  second  location  is 
eft'ectual  to  a])propriate  territory  covered  by  a  prior  substituting  and  valid  locatiou, 
and  it  was  held  it  is  not.  Of  the  correctness  of  those  decisions  there  can  be  no  doubt. 
A  valid  location  appropriates  the  surface,  and  the  rights  given  by  such  location  canuot, 
so  long  as  it  remains  in  force,  be  disturbed  by  any  acts  of  third  parties.  Whatever 
rights  on  or  beneath  the  surface  passed  to  the  firi>t  locator  can  in  no  manner  be 
diminished  or  affected  by  a  subsequent  location.  But  that  is  not  the  question  Lore 
presented.  Indeed,  the  form  in  which  it  is  put  excludes  any  impairment  or  disturbance 
of  the  substantial  rights  of  the  prior  locator.  The  question  is  whether  the  lines  of  a 
junior  lode  location  may  be  laid  upon  a  valid  senior  location  for  the  purpose  of  defin- 
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ing  or  securing  **  iiudergroand  or  extra-lateral  rights  not  in  conflict  with  any  rights 
of  tlie  senior  location."  In  other  words,  in  order  to  comply  with  the  atatute,  which 
requires  that  the  ond  lines  of  a  claim  shall  be  parallel,  and  in  order  to  secure  all  the 
unoccupied  surface  to  which  it  is  entitled,  with  all  the  underground  rights  which 
attach  to  possession  and  ownership  of  the  surface,  may  a  junior  locator  place  an  end 
liDC  within  the  limits  of  a  prior  location? 

And  after  an  elaborate  discussion  of  the  mining  statutes,  in  so  far 
as  they  relate  to  the  subject,  and  an  exhaustive  review  of  the  author- 
ities, and  of  the  practice  of  the  land  department,  bearing  directly  or 
indirectly  upon  the  same,  the  court  held  that  the  question  should  be 
answered  iu  the  affirmative,  and  it  was  so  answered.  In  its  opinion 
(pages  83  and  84)  the  court  said: 

A  party  who  iH  in  actual  possession  of  a  valid  location  may  maintain  that  posses- 
sion and  exclude  every  one  from  trespassing  thereon,  and  no  one  is  at  liberty  to 
forcibly  disturb  hi8  possession  or  enter  upon  the  premises.  At  the  same  time  the 
fact  is  also  to  be  recognized  that  tliese  locations  are  generally  made  upon  lands  open, 
unenclosed  and  not  subject  to  any  full  actual  occupation,  where  the  limits  of  pos- 
sessory rights  are  vague  an.i  uncertain  and  where  the  validity  of  apparent  locations 
is  unsettled  and  doubtful.  Under  those  circumstances  it  is  not  strange— on  the 
contrary  it  is  something  to  be  expected  and,  as  we  have  seen,  is  a  common  experi- 
ence— that  conflicting  locations  are  made,  one  overlapping  another,  and  sometimes 
the  overlap  repeated  by  many  different  locations.  And  while  in  the  adjustment  of 
those  conflicts  the  rights  of  the  first  locator  to  the  surface  within  his  location,  ns 
well  as  to  veins  beneath  his  surface,  must  be  secured  and  confirmed,  why  should  a 
subsequent  location  be  held  absolutely  void  for  all  purposes  and  wholly  ignored  ? 
Kecogni/Jng  it  so  far  as  it  establishes  the  fact  that  the  second  locator  has  made  a 
claim,  and  in  making  that  claim  has  located  parallel  end  linen,  deprives  the  first 
locator  of  nothing.  Certainly,  if  the  rights  of  the  prior  locator  are  not  infringed 
upon,  who  is  prejudiced  by  awarding  to  the  second  locator  nil  the  benefits  which 
the  statute  gives  to  the  making  of  a  claim  ?  To  say  that  the  subsequent  locator 
must — when  it  appears  that  his  lines  are  to  any  extent  upon  territory  covered  by  a 
prior  valid  location — go  through  the  form  of  making  a  relocation  simply  works 
delay  and  may  prevent  him,  as  we  have  seen,  from  obtaining  an  amount  of  surface 
to  which  he  is  entitled,  unless  he  abandons  the  underground  and  extra-lateral 
rights  which  are  secured  only  by  parallel  end  lines* 

In  its  discussion  of  another  branch  of  the  case,  likewise  pertinent  to 
the  question  here  presented,  the  court,  referring  to  the  cases  of  Argen- 
tine Mining  Company  v.  Terrible  Mining  Company  (122  U.  S.,  478)  and 
King  v.  Amy,  etc.,  Mining  Company  (152  U.  S.,  222),  said,  among  other 
things,  that  one  of  tlie  principles  settled  by  those  cases  was — 

that  the  lines  of  a  loi^ation  as  made  by  the  locator  are  the  only  lines  that  will  be 
recognized;  that  the  courts  have  no  power  to  establish  new  lines  or  make  a  new 
location. 

And  then  passing  to  an  examination  of  the  provisions  of  the  statute  in 
their  relation  to  the  subject,  it  was  further  said  : 

Promising  that  the  discoverer  of  a  vein  makes  the  location,  that  he  is  entitled  to 
make  a  location  not  exceeding  1500  feet  in  length  along  the  course  of  such  vein  and 
not  exceeding  ''throe  hundred  feet  on  each  side  of  the  middle  of  the  vein  at  the 
surface,''  that  a  location  thus  made  discloses  end  and  side  lines,  that  he  i^  re(|uired 
to  make  the  end  lines  parallel,  that  by  such  parallel  end  lines  he  places  limits  not 
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merely  to  tho  surface  area  but  limits  beyond  whicb  below  the  surface  he  canuot  go 
on  the  coarse  of  the  vein,  that  it  must  be  assumed  that  he  will  take  all  the  length 
of  the  vein  that  he  can,  we  Hnd  from  section  2322  that  he  is  entitled  to  *^all  veins, 
lodes  and  ledges  throaghout  their  entire  depth,  the  top  or  apex  of  which  lies  inside 
of  such  surface  lines  extended  downward  vertically."  Every  vein  whose  apex  is 
within  the  vertical  limits  of  his  surface  lines  passes  to  him  by  virtue  of  fais«  loca- 
tiou.  He  is  not  limited  to  only  those  veins  which  extend  from  one  end  line  to 
another,  or  from  one  side  line  to  another,  or  from  one  line  of  any  kind  to  another, 
but  he  is  entitled  to  every  vein  whose  top  or  apex  lies  within  his  surface  line?. 
Not  only  is  he  entitled  to  all  veins  whoso  apexes  arc  Avithin  such  limits,  but  he  is 
entitled  to  them  throughout  their  entire  depth,  **  although  such  veins,  lodes  or  ledges 
may  so  far  depart  from  a  perpendicular  in  their  court;e  downward  as  to  extend 
outside  the  vertical  side  lines  of  such  surface  locations."  In  other  words,  given  a 
vein  whose  aj^ex  is  within  his  surface  limits  he  can  pursue  that  vein  as  far  as  he 
pleases  in  its  downward  course  outside  the  vertical  side  lines.  Hut  he  can  pursue 
the  vein  in  its  depth  only  outside  the  vertical  side  lines  of  his  location,  for  the  stat- 
ute provides  that  the  "  right  of  posesslon  to  such  out«ide  parts  of  such  veins  or 
ledges  shall  be  confined  lo  such  portions  thereof  as  lie  between  vertical  planes 
drawn  downward  ns  above  described,  through  the  end  lines  of  their  locations,  so 
continued  in  their  own  direction  that  such  planes  will  intersect  such  exterior  parts 
of  such  veins  or  ledges. 

This  places  a  limit  on  the  length  of  the  vein  beyond  which  he  may  not  go,  but  it 
does  not  say  that  he  shall  not  go  outside  the  vertical  side  lines  unless  the  vein  in  its 
course  reaches  the  vertical  planes  of  the  end  lines.  Nowhere  is  it  said  that  he  mnst 
have  a  vein  which  either  on  or  below  the  surface  extends  from  end  line  to  end  line 
in  order  to  pursue  that  vein  in  its  dip  outside  the  vertical  side  line. 

The  conclusioDs  of  the  court  were  finally  summed  up  in  the  following 
propositions: 

First,  the  location  as  made  on  the  surface  by  the  locator  determines  the  extent  of 
rights  below  the  surface.  Second,  the  end  lines,  as  he  marks  them  on  the  surface, 
with  the  single  exception  hereinafter  uoticed,  place  the  limits  beyond  which  he  may 
not  go  in  the  appropriation  of  any  veiu  or  veins  along  their  coui-se  or  strike.  Third, 
every  vein  "the  top  or  apex  of  which  lies  inside  of  such  surface  lines  extended 
downward  vertically"  becomes  his  by  virtue  of  his  location,  and  he  may  pursue  it 
to  any  depth  beyond  his  vertical  side  lines,  although  in  so  doing  he  enters  beneath 
the  surface  of  some  other  proprietor.  Fourth,  the  only  exception  to  the  rule  that 
the  end  lines  of  the  location  as  the  locator  i>Iaces  them  establish  the  limits  beyond 
which  he  may  not  go  in  the  appropriation  of  a  vein  on  its  course  or  strike  is  where 
it  i^  developed  that  in  fact  the  location  has  been  placed  not  along  but  across  the 
course  of  the  veiu.  In  such  case  the  law  declares  that  those  which  the  locator 
calle<l  his  side  lines  are  his  end  lines,  and  those  which  he  called  end  lines  are  in  fact 
side  lineb,  and  this  upon  the  proposition  that  it  was  the  intent  of  Congress  to  give 
to  the  locator  only  so  many  feet  of  the  length  of  the  vein,  that  length  to  be  bounded 
by  the  lines  which  the  locator  has  established  of  his  location. 

In  the  case  under  consideration  the  Hustler  claim  as  located,  overlaps, 
and  one  of  its  side  lines  entirely  crosses,  the  prior  apparently  valid 
B'ort  Wilcox  location,  as  shown  in  the  accompanying  diagram.  As  thus 
located  the  Hustler  was  surveyed  and  included  in  the  application  for 
patent  along  with  the  a<ljoining  New  Year  claim.  Was  the  Hustler 
claim  legally  and  properly  located,  notwithstanding  the  said  contiictf 

In  view  of  the  considerations  stated  and  the  principles  established 
by  tlie  supreme  court  in  the  Del  Monte- Last  Chance  case,  and  in  the 
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earlier  decisions  referred  to  by  the  court,  the  Department  is  of  the 
opinion  that  this  question  must  be  answered  in  the  aflQrmative. 

Eecognizing  the  Hustler  location  then,  as  in  all  respects  valid,  subject 
only  to  existing  superior  rights  under  any  prior  location  in  conflict 
therewith,  what  are  the  rights  of  the  applicant  for  patent  in  this  case 
with  respect  to  the  Hustler  claim! 

Assuming  that  the  course  of  the  Hustler  lode  follows  the  center  line 
of  the  location,  the  applicant  for  patent,  as  the  owner  of  the  Hustler 
claim,  is  entitled  to  the  lode,  in  so  far  as  it  concerns  the  present  contro- 
versy, throughout  its  entire  depth,  etc.,  up  to  the  point  where,  in  its 
onward  course  or  strike,  it  intersects  the  northwesterly  side  line  of  the 
prior  Fort  Wilcox  location  and  passes  within  it.  This  is  not  all,  how- 
ever. If  it  were,  the  action  of  your  office  requiring  the  establishment 
of  a  new  southerly  end  line  of  the  Hustler  claim  at  the  point  herein- 
before indicated,  would  probably  work  no  great  injury  to  the  Hustler 
owner.  But  in  addition  to  what  may  be  properly  termed  the  Hustler 
lode,  as  located,  the  owner  of  that  claim,  by  virtue  of  section  2321i  of 
the  Revised  Statutes,  is  entitled  to  "the  exclusive  right  of  possession 
and  enjoyment  of  all  the  surface  included  within  the  lines"  of  the 
location,  except  the  parts  within  the  excluded  conflicts  as  shown,  "and 
of  all  veins,  lodes,  and  ledges  throughout  their  entire  depth,  the  top  or 
apex  of  which  lies  Inside  of  such  surface  lines  extended  downward 
vertically,  although  such  veins,  lodes,  or  ledges  may  so  far  depart  from 
a  perpendicular  in  their  course  downward  as  to  extend  outside  the 
vertical  side  lines''  of  such  location. 

It  is  not  that  he  has  been  deprived  of  any  right  with  respect  to  what 
may  be  termed  the  Hustler  lode  that  the  appellant  complains,  but  that 
by  the  action  of  your  office,  he  has  been  deprived  of  his  right  under 
the  statute  to  the  exclusive  possession  and  enjoyment  of  the  surface 
area  of  said  tracts  A  and  B,  and  of  the  veins,  lodes,  or  ledges  the  tops 
or  apexes  of  which  may  lie  within  the  lines  thereof  extended  downward 
vertically,  and  within  the  end  lines  of  the  Hustler  location  as  originally 
surveyed  and  marked  on  the  ground.  In  other  words,  his  contention 
is  that  the  surface,  and  underground  or  extra-lateral  rights,  secured  to 
him  under  the  law  by  virtue  of  his  location  of  the  Hustler  lode,  have 
been  denied  him  by  your  office  to  the  extent  of  the  area  included  in 
said  tracts  A  and  B. 

The  Department  is  of  the  opinion  that  this  contention,  though  some- 
what at  variance  with  the  existing  practice,  is  in  accord  with  the  prin- 
ciples established  by  the  supreme  court  in  the  Del  Monte-Last  Chance 
case,  and  that,  in  the  light  of  those  principles,  the  action  of  your  office 
cannot  be  sustained, 

Rules  7  and  8  of  the  mining  regulations  were  first  adopted  substan 
tiaily  as  they  now  exist,  by  circular  of  December  4,  1884  (3  L.  1)., 
540-1).    That  circular  was  referred  to  by  the  court  in  the  Del  Monte- 
Last  Chance  case  (page  82)  as  having  slightly  qualified  the  previously 
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existiug  instructions  on  the  8abje<'t,  and  as  being  to  that  extent  ont 
of  harmony  with  the  court's  views.  The  patents  involved  in  that  case, 
though  issued  subsequently  to  said  circular,  were  in  accord  with  the 
previously  existiug  practice,  to  which  the  court  referred  with  approval. 
Each  patent  gave  the  entire  boundaries  of  the  original  location,  and 
excepted  therefrom  those  portions  included  within  the  prior  valid  loca- 
tions, so  that  on  the  face  of  the  patent  appeared  the  original  survey  of 
the  location  with  the  parallel  end  lines,  the  territory  granted,  and  the 
territory  excluded  (page  80). 

This  was  upon  the  principle  that  the  location,  as  made  on  the  sur- 
face by  the  locator  himself,  determines  the  extent  of  his  rights  below 
the  surface,  and  that  the  end  lines  as  he  established  them  on  the 
surface,  and  not  as  they  may  be  established  by  the  land  depart- 
ment for  him,  place  the  limits  beyond  which  he  may  not  go  in  the 
appropriation  of  any  vein  or  veins  along  their  course  or  strike,  except 
in  a  case  where  it  is  developed  that  the  location  has  been  placed  not 
along  but  across  the  course  or  strike  of  the  vein,  in  which  event  the 
side  lines  become  the  end  lines,  and  the  end  lines  become  the  side  lines 
of  the  claim. 

Applying  this  principle  to  the  facts  of  the  present  case,  it  is  clear  that 
the  action  of  your  otlice,  if  sustained,  would  deprive  the  applicant  for 
patent  of  surface,  and  underground  or  extra-lateral  rights,  with  res])e(  t 
to  said  tracts  A  and  B,  to  which  he  is  entitled  under  the  law  by  virtue 
of  his  location  of  the  Hustler  lode.  Assuming  that  he  has  complied 
with  the  law  in  other  respects,  he  is  entitled  to  entry  and  patent  for  the 
Hustler  claim  as  located,  surveyed,  and  applied  for,  excepting  there- 
from the  conflict  with  the  prior  Fort  Wilcox  location  and  the  eontlirt 
with  the  Sitting  Bull  claim  as  excluded  by  the  application. 

The  decision  of  your  office  is  therefore  reversed.  The  applicant's 
entry  will  be  reinstated  as  to  the  Hustler  claim,  and  if  it  is  found  that 
the  law  in  other  respects  has  been  complied  with,  the  same  will  be  passed 
to  patent  in  accordance  with  the  original  survey  of  that  claim.  Tlie 
amended  survey,  made  in  answer  to  the  requirement  of  your  office,  will 
be  disregarded. 

In  so  far  as  Kules  7  and  8  of  the  mining  regulations  are  in  contlit  t 
with  the  views  herein  expressed  they  will-  no  longer  be  followed,  ami 
you  are  requested  to  submit,  for  the  approval  of  the  Department,  a  modi- 
tication  of  said  rules  7  and  8  to  conform  to  the  principles  established 
by  the  supreme  court  in  the  Del  Monte- Last  Chance  case,  and  as  herein 
set  forth  and  followed. 
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RAILROAD  GRANT— CLASSIFICATION  OF  LANDS— MINING  CLAIM. 

LUTHYE  ET  AL    V.  NORTHERN  PACIFIC  R.  R.  CO. 

The  elaftufteaUon  of  land  as  mineral,  by  the  board  of  commisBioners,  acting  under 
the  proyiskHift  of  the  act  of  February  26,  18d5,  and  the  final  approval  of  such 
classification  by  tli#  Secretary  of  the  Interior,  is  iu  eftect  a  cancellation  of  a 
previous  selection  of  sftidlAiid  by  the  Northern  Pacific  company;  and  thereafter 
the  said  company,  or  any  one  elaiming  right  or  title  through  said  company,  can- 
not be  heard  to  question  the  obarmeter  of  the  land,  except  upon  the  ground  of 
fraud  in  the  matter  of  such  classification. 

Secretary  Hitchcock  to  the  Commissioner  of  the    Oeneral  Land  Office, 
(W.  V.  D.)  April  18j  1900.  (0.  J.  W.) 

November  12,  1896,  Hans  and  Nick  Lutliye  filed  application  for 
patent  No.  3780  for  the  Lather  Lodge  lode  mining  claim,  Helena,  Mon- 
tana, situated  in  lot  4  of  Sec.  26,  T.  7  N.,  R.  14  W.  Notice  of  said 
application  was  duly  published  and  iK)sted  for  the  period  required  by 
law,  daring  which  time  no  adverse  claim  was  filed.  It  appears  that 
said  lot  4  is  within  the  indemnity  limits  of  the  grant  to  the  Northern 
Pacific  Railroad  Company,  aud  was  selected  by  said  company,  under 
its  grant,  May  6,  1893,  iu  list  No.  220.  March  5,  1897,  the  mineral 
claimants  applied  to  make  entry  of  said  mining  claim,  but  the  local 
officers  refused  to  allow  entry  to  be  made  because  of  conflict  with  the 
aforesaid  selection  by  the  railroad  company.  No  appeal  was  taken, 
but  on  May  21, 1897,  said  mineral  applicants  filed  a  petition  asking  for 
a  hearing,  and  the  same  was  forwarded  to  your  office  with  the  papers 
iu  the  case,  accompanied  by  the  recommendation  of  the  local  officers 
that  a  hearing  be  ordered.  The  petition  alleges  that  the  land  is 
mineral  in  character  and  has  long  been  known  as  mineral  land,  and  is 
surrounded  by  mineral  entries. 

June  3,  1897,  your  office  directed  the  local  officers  to  order  a  hearing 
and  to  give  notice  of  the  same  to  the  mineral  claimants  and  to  the 
proper  representative  of  the  Northern  Pacific  Railroad  Company.  The 
hearing  was  had,  and  resulted  in  a  finding  by  the  local  officers  to  the 
effect  that  the  land  is  not  mineral  in  character,  and  a  recommendation 
that  the  mineral  application  be  rejected.  June  14, 1898,  the  mineral 
applicants  filed  a  motion  for  rehearing  on  the  ground  of  new  develop- 
ments and  discoveries  of  mineral  bearing  veins  upon  said  claim,  and  a 
rehearing  was  accordingly  allowed  and  had. 

April  4,  1899,  the  register  and  receiver  rendered  disagreeing 
opinions,  the  receiver  finding  the  land  to  be  mineral  in  character,  and 
the  register  finding  it  to  be  non-mineral  in  character.  Both  parties 
appealed,  and  on  June  30, 1899,  your  office  reversed  the  decision  of  the 
receiver,  and  affirmed  that  of  the  register.  From  this  decision  the 
mineral  claimants  have  appealed  to  the  Department. 

The  railroad  company  has  filed  in  the  Department  a  motion  to  dis- 


676  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

miss  said  appeal.  '  For  reasons  which  will  hereafter  api>ear«  it  is 
believed  that  this  inotiou  need  not  be  considered*  and  disposed  of  as  a 
preliminary  matter. 

The  testimony  taken  at  the  two  hearings  is  voluminoas,  bat  will  not 
now  be  entered  upon.  A  record  fact  of  which  the  Department  must 
take  notice,  which  was  not  referred  to  by  the  local  oflScers  nor  by  your 
office,  is  of  such  significance  as  to  require  the  remanding  of  the  case  to 
your  office  for  consideration  anew  as  hereinafter  directed. 

It  appears  that  said  lot  4  was  classified  as  mineral  land  by  the  board 
of  commissioners  appointed  under  the  provisions  of  the  act  of  February 
26, 1895  (28  Stat.,  683),  for  the  Helena  land  district,  Montana-  It  is 
included  in  the  E.  ^  of  the  E.  i  of  section  25,  and  was  first  returned  by 
said  commissioners  in  their  report  for  the  month  of  January,  1898,-  in 
which  the  unpatented  portion  of  the  E.  i  of  the  E.  ^  of  section  25  was 
classified  as  mineral.  The  mineral  claim  in  question  was  then  a  part 
of  lot  4,  as  described  in  the  plats  of  survey  on  file  in  the  local  office. 
The  report  for  the  month  of  January  appears  to  have  been  returned  to 
said  commissioners  for  a  more  particular  designation  as  to  what  lands 
in  the  E.  ^  of  the  E.  i  of  section  25  were  classified  as  mineral,  and  said 
lot  4  was  again  returned  in  the  report  for  the  month  of  August,  1898, 
as  mineral  land,  and  the  classification  was  advertised  as  required  by 
law  and  no  protest  was  filed.  The  report  of  said  classification  was 
approved  by  the  Secretary  of  the  Interior  April  5,  1899.  Since  said 
approval,  the  official  plat  of  survey  of  said  lot  4  was  changed  by  order 
of  your  office,  indicating  thereon  the  Luther  Lodge  lode  mining  claim, 
survey  No.  5008,  and  dividing  said  lot  4  into  new  lots  4,  11,  and  12. 
This  change  in  the  description  of  tUe  land  is  without  efiect  upon  the 
action. of  said  board  of  commissioners  and  of  the  Department  in  classi- 
fying original  lot  4  as  mineral  land. 

The  first  section  of  the  act  of  February  26, 1895,  aforesaid,  enacts — 

That  the  Secretary  of  the  Interior  be,  aud  is  hereby,  authorized  and  directed,  ai< 
speedily  aB  practicable,  to  cause  all  lands  within  tbe  land  districts  hereinafUr 
named  in  the  State  of  Montana  and  Idaho  within  the  land  grant  and  indemnity 
land  grant  limits  of  the  Northern  Pacific  Railroad  Company,  as  defined  by  an  act  of 
Congress  entitled  ''An  Act  granting  lands  to  aid  in  the  construction  of  a  railroad 
and  telegraph  line  from  Lake  Superior  to  Puget  Sound,  on  the  Pacific  coast,  by  the 
northern  route,"  appro'/ed  July  second,  eighteen  hundred  and  sixty-four,  and  acts 
supplemental  to  and  amendatory  thereof,  to  be  examined  and  classified  by  commis- 
sioners to  be  appointed  as  hereinafter  provided,  with  special  reference  to  the  mineral 
or  non-mineral  character  of  such  lands,  and  to  reject,  cancel,  and  disallow  any  and 
all  claims  or  filings  heretofore  made,  or  which  may  hereafter  be  made,  by  or  on 
behalf  of  the  Haid  Northern  Pacific  Railroad  Company  on  any  lands  in  said  land 
distTicts  which  upon  examination  shall  be  classified  as  provided  in  this  act  a> 
mineral  lands. 

Section  5  provides  the  method  whereby,  and  specifies  the  time  within 
which,  the  railroad  company  may  object  to  the  classification  as  mineral 
of  any  particular  land  within  the  grant  to  said  company,  and  be  heard 
before  the  classification  is  approved. 
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Section  6  provides — 

That  as  to  the  lands  against  the  classification  whereof  no  protest  shall  have  been 
filed  as  hereinbefore  provided,  the  classification,  when  approved  by  the  Secretary  of 
the  Interior,  shall  be  considered  final,  except  in  case  of  fraud,  and  all  plats  and 
records  of  the  local  and  general  land  offices  shall  be  made  to  conform  to  such  classi- 
fication. 

It  is  apparent  that  the  chief  purpose  of  the  act  was  to  determine  speed- 
ily and  finally  what  lands,  within  the  limits  of  the  grant  to  the  Northern 
Pacific  Eailroad  Company,  in  certain  land  districts  in  the  States  of 
^lontana  and  Idaho,  were  excepted  from  the  operations  of  the  grant  by 
leason  of  their  mineral  character.  A  selection  or  filing  by>the  railroad 
company,  before  or  after  the  passage  of  the  act,  would  make  no  differ- 
ence, since  all  selections  and  filings  by  or  for  the  railroad  company, 
upon  lands  classified  under  said  act  as  mineral  lands,  were  to  be  can- 
celed. The  classification  of  said  lot  4  as  mineral  land  by  the  board  of 
commissioners,  and  the  final  approval  of  such  classification  by  the 
Secretary  of  the  Interior,  was,  in  effect,  a  cancellation  of  the  selection 
of  said  lot  by  the  Northern  I^acific  Kailroad  Company,  and  thereafter 
neither  said  railroad  company  nor  anyone  claiming  title  or  right 
through  said  company  could  be  heard  to  question  the  mineral  cjiaracter 
of  the  land,  except  upon  the  ground  of  fraud,  which  is  neither  alleged 
nor  shown  in  this  case.  Lamb  et  aL  v.  Northern  Pacific  Railroad  Com- 
pany (29  L.  D.,  102).  It  was,  therefore,  error  on  the  part  of  your  office 
to  undertake  to  determine  the  character  of  the  land  as  between  the 
mineral  claimants  and  the  Northern  Pacific  Railroad  Company,  when 
the  mineral  character  of  the  land  had  been  previously  determined 
between  the  United  States  and  said  company. 

Your  office  decision  of  June  30,  1899,  is  accordingly  vacated,  and  the 
record  is  remanded  for  proceedings  to  be  had  adjudicating  the  case  as.' 
between  the  United  States  and  the  mineral  applicants  in  accordance 
with  the  law  applicable  to  such  cases. 


RAIT^HOAI>  L.AXIXS-SECTION  6,  ACT  OF  MARCH  3,  1S87. 

Ambricus  v.  Hall. 

Tlieie  is  no  rigbt  of  parchase  under  section  5,  net  of  March  3,  1887,  on  the  part  of 
one  wlio  bas  assigned  to  the  railroad  company  the  contract  of  purchase  under 
which  he  chiims,  and  snrreudered  possession  thereof  in  acoord.'ince  with  such 
assignment. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  April  19y  1900.  (A.  S.  T.) 

On  September  6, 1898,  Virgil  Aniericus  applied  to  make  homestead 
entry  for  the  NE.  |  of  Sec.  9,  T.  4  N.,  R.  17  W.,  S.  B.  M.,  Los  Angeles, 
California,  land  district,  and  on  the  same  day  John  Hall  applied  to 
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purchase  said  tract  under  the  provisioDs  of  the  act  of  Congress 
approved  March  3, 1887  (24  Stat.,  556).  On  October  14, 1898,  Amen- 
cus  was  allowed  to  make  said  entry  as  No.  8751. 

The  land  in  question  is  a  portion  of  the  lands  lying  within  the 
primary  limits  of  !he  grant  formerly  made  to  the  Atlantic  and  Pacific 
Kailroad  Company  and  was  declared  forfeited  by  the  act  of  July  0, 1880 
(24  Stat.,  123),  and  is  also  within  the  limits  of  the  grant  made  by  the 
act  of  March  3,  1871,  to  the  Southern  Pacific  Railroad  Company  to 
aid  in  the  construction  of  its  branch  line.  Within  the  confiict  between 
the  two  grants,  the  Atlantic  and  Pacific  was  the  sui>enor  grant  and 
upon  its  forfeiture  the  title  was  restored  to  the  United  States  free  from 
any  claim  on  account  of  the  Southern  Pacific  Railroad  grant  (168  U.  S. 
1).  These  lands  were  opened  to  entry  September  G,  1898,  and  both 
said  applications  were  made  on  that  day.  Americus  alleged  in  his 
application  that  he  had  resided  on  the  land  continuously  since  January 
21,  1893. 

Hall,  in  his  api)tication,  alleged  that  the  land  was  sold  by  the  South- 
ern Pacific  Railroad  Company  to  Alice  A.  Hall  on  March  28,  1890,  and 
that  he  claimed  it  by  mesne  conveyances;  that  at  the  date  of  said  sale 
it  was  not  in  the  bona  fide  occupancy  of  adverse  claimant  under  the 
preemption  or  homestead  laws,  and  that  it  had  not  been  settled  upon 
prior  or  subsequent  to  the  first  day  of  December,  1882,  by  any  i^erson 
or  persons  claiming  the  right  to  enter  the  same  under  the  settlement 
laws,  except  Americus,  who  went  on  the  same  in  1891  or  1892  ^^as  a 
jumper  of  claimant"  and  that  he  (Hall)  and  the  party  from  whom  he 
claimed  were  bona  fide  purchasers  of  the  land  from  the  Southern  Pacific 
Railroad  Company.  Pursuant  to  notice  Americus  submitted  final  proof 
on  February  16,  1899,  when  Hall  filed  his  protest  alleging  that  he  had 
purchased  said  land  from  the  Southern  Pacific  Railroad  Company  and 
had  cultivated  and  improved  it  prior  to  any  settlement  thereon  by 
Americus,  and  that  Americus  had  not  settled  on  it  in  good  faith. 

On  February  17, 1899,  Hall  submitted  proof  of  his  right  to  purchase 
the  land  and  Americus  protested  on  the  ground  that  Hall  had  not  pur- 
chased the  land  from  said  railroad  company  in  good  faith,  and  upon  the 
ground  that  he  (Americus)  had  an  existing  homestead  entry  on  the 
land. 

By  agreement  of  parties  the  case  was  set  for  hearing  on  February 
21,  1899,  when  both  parties  appeared  in  person  and  by  tlieir  attorneys 
and  each  testified  in  his  own  behalf,  and  the  case  was  thereupon  closed; 
but  before  a  decision  was  rendered  by  the  register  and  receiver,  Hall 
filed  the  affidavits  of  himself  and  Leonard  Merrill,  copies  of  which  had 
been  served  on  Americus.  These  affidavits  appear  to  have  been  filed 
with  a  view  to  their  consideration  as  evidence  in  the  case. 

On  the  hearing  Americus  testified  that  he  settled  on  the  land  on 
January  21,  1893;  that  he  then  purchased  a  house  there  from  one 
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Eehart,  at  the  price  of  $20;  that  Eehart  probably  told  him  that  Mr. 
Hall  bad  purchased  the  laud  from  the  railroad  company;  and  that  he 
(Americas)  had  not  paid  for  the  house. 

Hall  testified  that  his  wife,  Alice  A.  Hall,  purchased  the  land  from 
the  railroad  company;  that  they  were  divonjed  in  April,  1898,  and  that 
she  subsequently  assigned  to  him  the  deed  she  held  from  the  railroad 
company;  that  at  the  time  of  said  assignment  he  did  not  know  that 
Americus  was  on  the  land,  and  that  he  (Hall)  had  made  extensive 
improvements  on  the  land.  In  his  said  aifidavit,  filed  aft^r  the  hearing 
and  prior  to  the  decision  by  the  register  and  receiver,  Hall  alleges  that 
the  said  Alice  A.  Hall,  was,  at  the  time  of  said  purchase  from  the  rail- 
road company,  a  citizen  of  the  United  States,  being  native  born;  that 
said  purchase  was  nuide  by  him  in  his  wife^s  name;  that  he  paid  to  said 
railroad  rompany  all  that  was  paid  on  said  i)urchase,  being  $204.80,  of 
his  own  money;  that  after  their  divorce,  in  the  settlement  of  their 
l)roperty  interests,  she  assigned  her  apparent  interest  in  said  contract 
to  him,  and  that  he  subsequently  assigned  it  to  the  railroad  company 
in  order  to  get  back  from  it  the  $204.80  he  had  paid  for  the  land,  so  that 
he  might  use  it  in  the  purchase  of  the  land  from  the  government,  he 
having  no  other  means  of  purchasing  the  land,  and  that  he  was  advised 
by  his  attorneys  that  he  could  niake  said  assignment,  receive  said 
money  from  the  railroad  company,  and  then  prove  up  and  pay  for  the 
land  the  same  as  though  he  still  had  the  contract  in  his  possession. 

Leonard  Merrill,  in  his  said  affidavit,  states  that  about  August  1, 
1898,  Hall  brought  said  contract  to  him  and  employed  him  to  collect 
from  the  railroad  company  the  money  he  had  paid  on  said  contract,  and 
then  stated  that  he  wanted  to  get  the  money  with  which  to  purchase 
the  land  from  the  government;  that  he  (Merrill)  corresponded  with  the 
railroad  company  about  refunding  the  money  and  was  informed  that  it 
would  pay  back  the  money  if  Hall  would  assign  the  contract  to  it,  and 
that  he  advised  Hall  that  it  was  necessary  for  him  to  make  the  assign- 
ment in  order  to  get  the  money,  and  that  he  could  prove  up  on  the  land 
after  making  the  assignment. 

What  purports  to  be  a  copy  of  said  contract  is  on  file  in  this  case, 
and  it  provides  that  upon  failure  of  the  railroad  company  to  perfect 
title  to  the  land,  so  as  to  enable  it  to  convey  the  land  to  Mrs.  Hall,  it 
would  refund  the  $204.80  without  interest.  The  assignment  of  Alice 
A.  Hall  to  John  Hall  is  endorsed  on  said  contract  and  dated  July  29, 
I8989  and  that  of  John  Hall  to  the  railroad  company,  dated  August 
22, 1898,  is  also  endorsed  thereon,  and  on  the  margin  is  written  the 
following : 

This  contract,  No.  10,264,  canceled  August  25,  1898,  and  all  the  naoney  received 
thereon  by  the  S.  P.  R.  R.  Co.  returned  to  John  Hall,  the  company's  title  to  the 
laad  having  failed;  for  full  information  concerning  this  transaction  nee  the  papers 
attached  hereto. 


680  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

By  section  5  of  the  act  of  March  3,  1887  (24  Stat.,  556),  it  is  provided : 

That  where  any  said  company  shall  have  sold  to  citizens  of  the  United  States  or 
to  persons  wlio  have  declared  their  intention  to  become  such  citizens,  as  a  part  of  it» 
grant,  lauds  not  conveyed  to  or  for  the  use  of  such  company,  said  lands  being  the 
numbered  sections  prescribed  in  the  grant,  and  being  coterminous  with  the  con- 
structed parts  of  said  road,  and  where  the  lands  so  sold  are  for  any  reason  excepted 
from  the  operation  of  the  grant  to  said  company,  it  shall  be  lawful  for  the  bona  fide 
]>urch}iser  thereof  from  said  company  to  make  payment  to  the  United  States  for  eaid 
lands  at  the  ordinary  government  price  for  like  lands,  and  thereupon  patents  shall 
issue  therefor  to  the  said  bona  fide  purchaser  his  heirs  or  assigns. 

The  assignment  of  Hall  to  the  railroad  coiupany  is  as  follows: 

I,  John  Hall,  to  whom  the  within  contract  No.  10264  is  sold,  assigned  and  trans- 
ferred, for  and  in  consideration  of  the  sum  of  two  hundred  and  four  80/100,-$204.80,  to 
me  in  hand  paid,  do  bereby  sell,  assign  and  transfer  all-my  right,  title,  interest  and 
claim  in  and  to  the  within  contract,  unto  the  Southern  Pacific  Railroad  company, 
its  successors  and  assigns  forever. 

Witness  my  hand  and  seal  at  Los  Angeles,  California,  this  22  day  of  Angnst,  1898. 

John  Hall. 

Without  entering  upon  a  discussion  of  the  question  as  to  what,  if 
any,  rights  Hall  acquired  by  said  purchase  or  by  said  assignment,  it  is 
sufficient  to  say  that  by  the  assignment  to  the  company  he  transferred 
all  his  interests  in  said  contract  to  the  railroad  company,  and  divested 
himself  of  whatever  rights  he  may  previously  have  had  under  the  con- 
tract. The  statute  contemplates  that  the  party  applying  to  purchase 
the  land  from  the  government,  shall  be  the  owner,  by  purchase  from 
the  railroad  companj'^,  or  by  assignment,  or  inheritance  from  one  who 
purchased  from  the  railroad  company,  of  some  interest  in  the  land,  and 
it  cannot  be  said  that  Hall,  after  executing  said  assignment  and  sur- 
rendering possession  of  said  contract  to  the  railroad  company,  was  the 
owner  of  any  interest  either  in  the  land  or  in  said  contract. 

Your  said  decision  is  therefore  affirmed,  and  said  application  of  Hall 
is  rejected. 


rNI>IAX  LANDS— AT^T^OTMENT—RELINQUISHMEXT. 

Stephen  Giiben. 

The  relinquishment  of  an  Indian  allotment  is  not  elective  until  approved  by  the 
Secretary  of  the  Interior;  and,  pending  departmental  action  on  such  relinquish- 
ment, no  intervening  claim  to  the  land  should  be  allowed. 

^Secretary   HifchcocJx  to  the  Commissioner  of  the  General   Land    Office^ 
(W.  V.  D.)  A2)ril  19,  1900.  (W.  C.  P.) 

January  29, 1900,  this  Department  rendered  a  decision  (nnreported) 
affirming  your  office  decision  rejecting  the  application  of  Stephen 
Gheen  to  make  soldier's  additional  homestead  entry  for  the  SE.  J  of  the 
NE.  i  and  the  XE.  J  of  the  SE.  i,  Sec.  13,  T.  GtJ  N.,  R.  19  W.,  4th  p.  m., 
])uluth,  Minnesota,  land  district,  because  of  conflict  with  Indian  allot- 
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ment  No.  29  to  Nancy  Gheen,  and  the  applicant  has  filed  a  motion  for 
review  of  said  departmental  decision  apon  the  ground  that  it  was 
rendered  upon  an  incomplete  record. 

October  2, 1888,  Nancy  Oheen  made  application  for  an  Indian  allot- 
ment of  certain  unsurveyed  land  which  was  allowed.  When  the  land 
was  sarveyedy  the  allotment  was.  May  3, 1893,  adjusted  to  conform  to 
such  sorvey  to  include  the  lands  in  question  December  23,  1898,  she 
filed  in  the  local  office  a  statement  under  oath  in  which  she  said — 

That  when  said  allotmeut  was  made  tliis  deponent  fuUy  believed  that  slie  was 
entitled  to  said  land  under. the  act  mentioned,  and  that  she  had  then  fully  complied 
with  the  requirements  of  said  act.  That  she  is  now  informed  and  believes  that  she 
lias  no  rights  under  said  act. 

I  therefore  relinquish  to  the  United  States  all  my  right,  title  and  interest  in  and 
to  said  land  and  to  each  and  every  part  of  the  same  forever. 

In  respect  to  this  pax)er,  the  register  said : 

Rejected  January  13,  1899,  because  claimant's  right  is  Indian  allotment  No.  29 
and  the  snme  is  not  offered  as  an  application  to  relinquish.  Indian  allotments  can 
not  be  relinquished  at  this  office  except  by  order  of  the  Commissioner  of  the  Gen- 
eral Land  Office. 

The  allottee  appealed  from  this  action  of  the  register.  February  16, 
1899,  the  local  officers  transmitted  an  affidavit  of  the  allottee,  dated 
February  9,  in  which,  after  stating  that  she  applied  for  an  allotmeut  of 
said  land  under  the  act  of  February  8, 1887,  she  said— 

That  when  she  made  said  allotment,  she  having  Indian  blood  in  her,  believed 
that  she  was  entitled  to  said  land.  That  she  is  now  informed  and  believes  that  she, 
being  the  daughter  of  a  white  man,  has  no  right  under  said  act.  That  her  father 
was  a  white  roan  and  she  is  a  white  woman.  That  she  also  attempted  to  enter  said 
land  nnder  act  of  August  3rd  1878,  timber  and  stone.  Also  that  she  has  attempted 
to  relinquish  said  land  at  two  different  times.  That  she  has  not  received  money  or 
other  valuable  consideration  as  an  inducement  to  relinquish  said  land,  but  has  a 
good  and  sufficient  reason  for  so  doing. 

That  she  hereby  relinqnishes  to  the  United  States  all  her  right,  title  and  interest 
in  and  to  said  land  by  reason  of  any  or  all  of  said  acts. 

Your  office  considered  her  appeal  and  in  a  decision  of  April  1,  1899, 
after  recitiDg  that  the  allotment  application  was  approved  June  28, 
1892,  and  afterwards  suspended  for  investigation,  and  that  a  special 
agent  had  reported  that  Kancy  Gheen  is  a  half-breed,  that  she  lived  on 
the  land  for  two  years  but  abandoned  it  in  1892  to  live  on  other  land, 
that  it  is  valuable  for  timber,  that  she  had  filed  a  sworn  statement  for 
it  under  the  timber  laud  law  and  that  her  improvements  are  valued  at 
$45.00,  it  is  said : 

As  this  ofKce  has  no  authority  to  accept  the  relinquishment  of  an  Indian  allot- 
ment, your  action  in  refusing  the  same  was  correct  and  is  approved.  Inasmuch, 
however,  as  a  statement  under  oath,  is  now  filed  by  the  party,  from  which  it 
appears  that  she  is  the  daughter  of  a  white  man  and  so  not  competent  to  receive  an 
allotment,  it  is  considered  that  siu'h  acknowlt'dgment  of  illegality  may  be  accepted 
as  conclusive  and  the  allotment  canceled.     Such  action  is  hereby  taken. 

There  was  no  appeal  from  this  decision. 
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January  13, 1899,  Stephen  Gheen  filed  his  application  to  make  entry 
for  said  land  under  section  2306,  Kevised  Statutes.  The  local  officers 
rejected  his  application  ''because  of  conflict  with  Indian  allotment  No. 
29  in  favor  of  Nancy  Gheen,  the  same  being  intact  on  the  records  of 
this  office.^  The  applicant  appealed  to  your  office  claiming  that  his 
application  should  have  been  allowed  "the  segregation  of  the  land 
applied  for  having  been  removed  by  the  relinquishment  of  the  pre- 
viously subsisting  Indian  allotment."  Your  office  by  decision  of  May 
10, 1899,  affirmed  the  action  of  the  local  office  rejecting  Gheen's  ax>pli- 
cation  and  upon  appeal  that  decision  was  affirmed  by  the  departmental 
decision  of  which  a  review  is  now  asked. 

The  fact  that  the  relinquishment  of  the  Indian  allottee  was  not 
among  the  papers  transmitted  with  the  appeal  was  referred  to  in  said 
decision,  and  it  was  said: 

Its  oQiisHioU;  however,  is  immaterial  because  an  Indian  allottee,  without  the 
approval  of  this  Department  on  a  proper  application,  can  not  relinquish  or  convey 
the  allotted  lands. 

It  is  insisted  that  if  said  relinquishment  with  the  affidavits  of  the 
allottee  relating  to  her  allotment  and  relinquishment,  together  with  the 
record  of  the  action  taken  thereon,  had  been  before  the  Department,  a 
difl'erent  conclusion  would  have  been  reached.  The  papers  and  record 
referred  to  have  been  examined  and  the  facts  are  found  to  be  as  herein- 
before set  forth. 

In  the  argument  it  is  asserted  that  your  office  allowed  a  contest  to 
be  brought  against  this  allotment  and  has  taken  the  same  course  as  to 
other  allotments,  and  that  this  course  of  bringing  claims  of  this  char- 
acter within  the  operation  of  the  act  of  May  14, 1880  (21  Stat.,  140),  in 
the  matter  of  contests  operated  also  to  bring  them  within  the  provi- 
sions of  that  act  as  to  relinquishment,  and  that  at  the  time  of  this  relin- 
quishment a  rule  of  action  had  been  adopted  that  justified  the  allottee 
and  this  applicant  in  proceeding  upon  the  belief  that  the  filing  of  the 
relinquishment  at  the  local  office  operated  to  relieve  the  land  from 
segregation,  and  thus  to  subject  it  to  appropriation  by  the  first  legal 
applicant.  This  contention  can  not  be  sustained.  In  no  case,  and  at 
no  time,  has  it  been  held  that  the  relinquishment  of  an  Indian  allot- 
ment has  the  effect  of  releasing  the  land  immediately  upon  its  filing  in 
the  local  office.  Therule  has  always  been  that  such  relinquishments 
have  no  eftect  until  approved  by  the  Secretary  of  the  Interior. 

It  is  also  insisted  that  even  though  the  local  officers  had  no  author- 
ity to  act  upon  said  relinquishment  yet  it  should  have  been  accepted 
when  shown  to  have  been  made  for  good  reasons,  and  given  effect  as 
of  the  time  of  its  presentation  at  the  local  office.  The  case  of  Dickie 
V,  Kennedy  (27  L.  D.,  305),  is  cited  in  support  of  this  contention. 
There  an  application  to  make  homestead  entry  was  presented  with  a 
relinquishment  of  a  Crow  Indian  allotment,  and  the  local  officers 
permitted  the  entry  to  be  made.    The  relinquishment  was  afterwards 
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approved  by  the  Secretary  of  the  Interior  and  in  a  contest  between 
two  claimants  for  the  land  subseqneutly  coming  before  this  Depart- 
ment that  entry  was,  under  the  circumstauces,  allowed  to  stand, 
althoagh  irregularly  allowed.  This  decision  does  not  sustain  the 
contention  of  the  applicant  here,  but,  on  the  contrary,  recognizes  the 
rule  which  he  is  attacking. 

In  this  case  the  Indiau  allotment  segregated  the  land  from  the 
public  domain  and  served  to  prevent  any  other  disposition  of  it.  The 
fact  that  the  allotment  should  not  have  been  allowed  was  not  dis- 
closed upon  the  face  of  the  record  but  required  proof  outside  that 
record  to  establish  it.  The  allotment  was  therefore  prima  facie  valid 
and  was  a  bar  to  the  allowance  by  the  local  ofticers  of  the  filing  of 
any  other  claim  for  the  laud.  Furthermore,  this  allotment  with  others 
had  been  suspended  pending  an  investigation  as  to  its  legality,  and 
this  alone  was  sufficient  to  prevent  the  local  officers  from  taking  any 
action  relative  thereto  or  to  the  land  covered  by  it.  They  had  no 
authority  to  allow  Gheen  to  make  entry  for  said  land  in  pursuance 
of  his  application.  The  rule  that  relinquishments  of  Indian  allot- 
ments shall  not  become  effective  until  approved  by  the  Secretary  of 
the  Interior  is  a  wise  one  for  the  protection  of  the  allottees  and  is  too 
well  established  to  require  any  discussion.  There  seems  to  be  no 
sufficient  reason  for  holding  that  a  different  rule  should  apply  to  a 
relinquishment  made' because  the  allottee  is  not  an  Indian.  The 
question  as  to  whether  one  is  an  Indian  within  the  purview  of  the 
allotment  laws  is  not  always  easily  determined.  The  statement  in  a 
relinquishment  to  the  effect  that  the  allottee  is  not  an  Indian  should 
not  be  accepted  without  examination  into  the  facts,  and  no  claim 
should  be  allowed  to  attach  to  the  land  pending  such  examination.  It 
is  the  established  policy  of  this  Department  to  prevent  as  far  as  pos- 
sible controversies  between  Indian  allottees  and  other  claimants 
involving  the  right  of  such  Indian  to  any  particular  tract  of  land 
or  his  qualifications  to  have  an  allotment.  An  effective  enforcement 
of  this  policy  requires  that  full  control  of  the  land  in  an  allotment  and 
of  all  questions  relating  thereto  shall  be  retained  until  the  allotment 
is  finally  canceled.  There  is  no  good  reason  for  making  cases  like  the 
one  under  consideration  exceptions  to  this  rule. 

For  the  reasons  given  herein  the  conclusion  reached  by  the  former 
departmental  decision  is  adhered  to  and  the  motion  for  review  is 
denied. 
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ALA8KAX  LAXDS-ROAD'WAY  RESERVATTOX— TRAMWAY. 

George  N.  Wright. 

The  Department  is  without  authority  to  approve  an  application  for  permisHion  to 
occupy  a  portion  of  the  roadway  reservation,  along  the  shore  line  of  Alaska,  for 
the  pur)>o8e  of  a  passage  over  and  upon  said  reservation  of  an  aerial  tramway, 
and  the  erection  thereon  of  warehouse  buildings  to  be  used  in  connection  with 
said  traniwav. 

i 

Secretary  Hifchcocic  to  the  Commissioner  of  the  General  Land  Office,  April  j 

(W.V.D.)  19,1900.  (A.  B.P.)  ^ 

The  Department  is  in  receipt  of  your  oflSce  commanication  of  Feb- 
ruary 17,  1900,  with  accoilipanying  papers,  submitting  for  depa^^ 
mental  action  the  application  of  George  N.  Wright  for  permission  to 
use  so  much  of  the  roadway  reservation  of  sixty  feet  in  width  par- 
allel to  the  shore  line  of  Behring  Sea,  at  the  city  of  Kome,  in  the  Dis- 
trict of  Alaska,  set  apart  and  reserved  for  the  use  of  the  public  as  a 
highway  under  the  provisions  of  section  ten  of  the  act  of  May  14, 
1893  (U)  Stat.,  409),  as  may  be  necessary  for  the  passage  over  and  upon 
said  reservation  of  a  proposed  aerial  tramway,  and  for  the  erection 
thereon  of  certain  buildings  for  storage  and  warehouse  purposes,  to  be 
used  in  connection  with  said  tramway. 

It  is  set  forth  in  said  application,  in  substance  and  effect,  that  the 
proposed  tramway  is  to  extend  from  a  point  five  thousand  three  hun- 
dred feet  at  sea,  where  a  wharf  is  to  be  constructed,  to  a  convenient 
landing  place  on  the  shore  at  said  city  of  Nome;  that  the  purpose  of 
said  tramway,  and  of  the  buildings  for  storage  and  warehouse  purposes 
to  be  used  in  connection  therewith,  is  to  provide  a  safe  means  for  the 
landing  of  freight  and  passengers  from  seagoing  vessels  which  touch  at 
that  point;  and  that  the  only  ground  suitable  for  the  location  of  the 
storage  and  warehouse  buildings,  and  for  the  running  of  the  tramway 
on  the  shore  in  order  to  reach  said  buildings,  is  the  said  strip  of  land 
sixty  feet  in  width  parallel  to  the  shore  line,  reserved  as  aforesaid,  for 
the  use  of  the  public  as  a  highway. 

Accompanying  the  application  is  a  plat  of  the  city  of  Anvil — now 
the  city  of  Nome — based  upon  a  survey  made  in  August  1899,  on  which 
the  roadway  reservation,  under  the  statute,  in  front  of  the  city  along 
tbe  shore  of  the  sea,  is  represented  at  one  point  as  the  "Government 
Eoadway,"  and  at  another  as  the  "Water  Front  Reserve,"  and  it  is 
stated  that  said  reservation,  as  thus  represented,  is  actually  being 
enforced  by  the  military  authorities  at  said  city. 

Your  said  communication,  after  stating,  among  other  things,  that  the 
information  before  your  office  indicates  an  actual  occupancy  of  the 
land  embraced  in  said  survey  and  plat,  for  townsite  puri>oses;  that 
the  same  has  been  surveyed  with  the  view  to  making  townsite  entry 
thereof;  that  settlement  riglits  have  been  acquired  by  the  occupants 
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which  will  become  vested  if  sach  entry  should  be  made;  and  that  said 
roadway  reservation,  in  the  event  of  such  townsite  entry,  would 
thereby  become  dedicated  to  the  public  use  the  same  as  other  streets  of 
tlie  town;  recommends  that  the  application  be  not  allowed. 

The  only  law  authorizing  the  Secretary  of  the  Interior  to  grant 
l)ermits  to  individuals  or  corporations  for  the  operation  of  public  high- 
ways or  business  enterprises  in  the  District  of  Alaska,  is  found  in 
section  six  of  the  aforesaid  act  of  May  14, 1898,  which,  among  other 
things,  provides: 

That  the  Secretary  of  the  Interior  is  hereby  authorized  to  issue  a  permit,  by 
instnimeDt  in  wiitiDg,  in  conformity  with  and  subject  to  the  restrictions  herein 
contained,  unto  any  responsible  person,  company,  or  corporation,  for  a  right  of  way 
oyer  the  public  domain  in  said  District,  not  to  exceed  one  hundred  feet  in  width, 
and  ground  for  station  and  other  necessary  purpost^s,  not  to  exceed  live  acres  for 
each  station  for  each  five  miles  of  road,  to  construct  wagon  roads  and  wire  rope, 
serial,  or  other  tramways,  and  the  privilege  of  taking  all  necessary  material  from 
the  public  domain  in  said  District  for  the  construction  of  said  wagon  roads  or  tram- 
ways, together  with  the  right,  subject  to  supervision  and  at  rates  to  be  approved 
by  said  Secretary,  to  levy  and  collect  toll  or  freight  and  passenger  charges  on  pas- 
sengerH,  animals,  freight,  or  vehicles  passing  over  the  same  for  a  period  not  exceed- 
ing twenty  years. 

In  the  case  of  Nome  Transportation  Company  (29  L.  D.,  447),  which 
involved  an  application  for  right  of  way  for  the  construction  of  a  tram- 
way, somewhat  similar  to  the  application  here  in  question,  this,  section 
of  the  statute  was  considered  in  its  relation  to  the  aforesaid  provision 
of  section  ten  thereof,  reserving  "a  rog.dway  sixty  feet  in  width  parallel 
to  the  shore  line,  as  near  as  practicable,"  along  the  navigable  waters  in 
the- District  of  Alaska,  "for  the  use  of  the  public  as  a  highway,"  and, 
referring  to  the  departmental  construction  of  the  term  "shore  line"  as 
meaning  "high  water  line"  (27  L.  D.,  248,  263-4),  it  was  there  held  as 
follows : 

In  order,  therefore,  that  this  reservation  of  a  highway  for  the  benefit  of  the 
public*  may  not  be  interfered  with,  it  is  necessary  that  the  right  of  way  in  question 
should  not,  at  any  point,  approach  nearer  the  shore  than  the  distance  of  sixty  feet 
from  the  high  water  line  thereof. 

The  present  application  relates  only  to  lands  within  the  distance  of 
sixty  feet  from  the  shore  line.  While  the  correctness  of  the  views 
expressed  in  the  opinion  referred  to,  as  applicable  to  all  cases  of  the 
disposal  of  the  public  lands  abutting  on  navigable  waters  in  said  Dis- 
trict, under  the  provisions  of  said  act  of  May  14,  1898,  is  not  seriously 
questioned  by  the  applicant,  it  is  contended  that  inasmuch  as  the  lands 
upon  which  the  city  of  !Nome  is  situated  are  claimed  under  both  the 
townsite  and  mining  laws  of  the  United  States  as  extended  to  the 
District  of  Alaska  by  the  acts  of  March  3, 1891  (26  Stat.,  1095, 1099), 
and  May  17,  1884  (23  Stat.,  25, 26),  respectively,  and  inasmuch  as  no 
reservation  of  a  public  highway,  such  as  that  here  in  question,  is 
contained  in  either  of  said  acts,  the  statute  making  said  reservation 
should  not  be  held  applicable  to  the  present  case. 
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It  is  not  necessary,  Dor  would  it  be  proper,  to  answer  this 
tion  at  this  time  for  the  reason  that  the  facts  here  presented  do  not  call 
for  a  discassion  of  the  question  thus  raised,  or  warrant  the  expression 
of  any  opinion  thereon.  There  has  as  yet  been  no  disposition  by  the 
land  department,  under  either  of  the  acts  referred  to,  of  any  of  the 
lands  upon  which  the  city  of  Nome  is  situated.  You  state  that  the 
lands  appear  to  be  claimed  under  the  townsite  laws,  and  that  survey 
thereof  has  been  made  with  the  view  to  townsite  entry,  but  it  appears 
from  your  said  communication  that  no  application  for  such  entry  has 
as  yet  been  filed,  and  there  is  nothing  in  this  record  to  indicate  that 
application  has  been  made  for  any  of  said  lands  under  the  mining  laws. 
The  lands  may  never  be  disposed  of  under  either  the  townsite  or  min- 
ing laws  so  far  as  anything  shown  by  the  present  record  is  concerned. 
It  will  be  time  enough  to  determine  whether  the  reservation  hero 
under  consideration  applies  to  lands  disposed  of  under  those  laws,  as 
extended  to  the  District  of  Alaska,  when  a  case  is  presented  which 
involves  that  question.  Until  then  it  would  not  be  proper  to  express 
any  opinion  in  the  matter. 

In  view  of  what  has  been  said,  the  Department  is  without  authority, 
under  existing  law  and  the  facts  presented,  to  grant  the  application  of 
Mr.  Wright,  and  your  office  recommendation  that  the  same  be  not 
allowed,  is  approved. 


REPAYMKNT-ACT  OF  .JUNE  15,  1880. 

J.  B.  Hagoin. 

Repa^^ment  of  the  purchase  price  paid  on  a  caBh  entry  made  under  tlic  act  of  June  15, 
•   1880,  by  one  claiming  the  status  of  a  transferee,  most  be  denied,  where  snch 
entry  is  canceled  because  the 'Mnsirnment  in   writing,*' by  which  the  aUeged 
transfer  was  ninde,  is  not  **  bona  fide" 

Secretary  Hifchcocic  to  the   Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  April  20^  1900.  (C.  J.  G.) 

The  Department  has  considered  the  appeal  of  J.  B.  Haggin  from 
your  office  decision  of  October  20, 1899,  denying  his  application  for 
repayment  of  fees,  commissions  and  purchase  money  paid  by  him  on 
cash  entries  Nos.  3880  and  3881,  respectively,  for  the  N.  ^  SE.  J  and 
NE.  4  SW.  J,  Sec.  18,  T.  28  8.,  R.  25  E.,  and  the  W.  ^  SE.  J  and 
NE,  4  SW.  4,  Sec.  20,  T.  27  S.,  R.  25  E.,  Visalia  land  district,  Cali- 
fornia. 

November  15, 1875,  soldiers'  additional  homestead  entry  No.  1574, 
final  certificate  No.  1399,  January  11, 1882,  under  section  2306  of  the 
Revised  Statutes,  was  made  in  the  name  of  Elisha  Lee,  for  the  tract 
embraced  in  cash  entry  No.  3880;  and  on  the  same  day,  to  wit,  Novem- 
ber 15, 1875,  soldiers'  additional  homestead  entry  No.  1629,  final  certifi- 
cate No.  429,  was  made  in  the  name  of  Philip  A.  Parker,  for  the  tract 
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embraced  in  cash  entry  No.  3881.  The  additional  entry  made  in  the 
name  of  Lee  was  canceled  October  14, 1885,  because  of  the  cancellation 
on  March  30, 1882,  of  his  original  homestead  entry;  and  that  in  the 
name  of  Parker  was  canceled  October  10, 1885,  because  a  prior  addi- 
tional homestead  entry  was  made  at  Susanville,  California,  in  October, 
1875,  in  the  same  name  and  based  on  the  same  original  homestead 
entry  and  military  service,  and  because  of  the  doubtful  execution  of 
the  additional  entry  papers. 

February  6, 1886,  Haggin  was  allowed  to  make  cash  entries  of  the 
lands  described,  under  section  2  of  the  act  of  June  15, 1880  (2 1  Stat.,  237), 
which  is  as  follows : 

That  persous  who  have  heretofore  under  any  of  the  homestead  laws  entered  lands 
properly  subject  to  such  entry,  or  persons  to  whom  the  right  of  those  having  so 
entered  for  homesteads  may  have  been  attempted  to  be  transferred  by  bona  fide 
instrument  in  writiD|^,  may  entitle  themselves  to  said  lands  by  paying  the  govern- 
nieut  price  therefor  .... 

Haggin's  claim  of  right  to  purchase  as  transferee  under  said  section, 
is  based  on  certain  instruments  of  writing  dated  J.anuary  3, 1876,  pur- 
porting to  be  deeds  of  conveyance  for  said  lands  executed  by  X.  P. 
Ohipman,  as  attorney-in-fact  for  Lee  and  Parker,  to  Haggin,  the 
expressed  consideration  being  $100.  Accompanying  the  papers  also 
were  other  instruments  in  writing  purporting  to  be  powers  of  attorney, 
executed  by  Lee  and  Parker  to  said  Ohipman  for  the  expressed  con- 
sideration of  $100,  empowering  him  to  sell  and  convey  any  lands  owned 
by  them  or  which  they  might  acquire  under  the  provisions  of  section 
2306  of  the  Eevised  Statutes. 

It  appealing  that  the  name  originally  written  in  the  deeds  of  convey- 
ance as  grantees  had  been  erased  and  tlie  name  of  Haggin  inserted  in 
lieu  thereof,  and  no  explanation  being  given  for  this  alteration,  your 
office  held  Haggin's  cash  entries  for  cancellation.  He  thereupon 
appealed  to  the  Department,  stating  that  he  purchased  these  lands  in 
good  faith,  relying  upon  the  certificates  issued  in  the  name  of  Lee  and 
Parker  and  believing  their  entries  to  be  valid,  but  still  offered  no 
explanation  of  the  alteration  in  their  deeds  of  conveyance. 

On  January  16, 1888,  in  the  case  of  Parker,  and  March  25, 1889,  in 
the  case  of  Lee,  neither  of  which  is  reported,  the  Department  affirmed 
the  action  of  your  office,  holding  that  the  alteration  refi^rred  to  was  a 
manifest  and  material  one,  the  burden  thereby  being  upon  the  party 
claiming  under  the  deeds  to  explain  said  alteration,  and  that  in  the 
absence  of  such  explanation  they  were  not  ^' bona  fide  instruments  in 
writing^'  within  the  meaning  of  the  act  of  Jnne  15, 1880;  that  in  conse- 
quence Haggin  was  not  an  authorized  transferee  under  section  2  of 
said  act.    His  cash  entries  were  ultimately  canceled. 

In  his  application  for  repayment,  Haggin  alleges,  among  other  things, 
that  in  holding  the  additional  entries  of  Lee  and  Parker  for  cancella- 
tion your  office  awarded  him  the  alternative  privilege  of  showing  cause 
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why  said  entries  should  Dot  be  canceled,  or  of  purchasing  the  tracts 
covered  thereby  under  section  2  of  the  act  of  June  15,  1880;  and  that 
upon  the  cancellation  of  the  additional  entries  he,  through  his  agent, 
made  said  cash  entries  Nos.  3880  and  3881,  and  paid  the  required  fees, 
commissions  and  purchase  money. 

Your  office,  in  denying  said  application  for  repayment,  refers  to  the 
case  of  J.  B.  Haggin  (6  L.  D.,  457).  That  case  involved  the  question 
of  the  right  to  purchase  by  Haggin,  as  transferee,  under  an  altered 
instrument,  as  in  this  case,  which  .was  rejected  for  that  reason;  but  in 
this  case  nnder  consideration  cash  entries  were  actually  made  by  bim. 

Under  the  act  of  June  16,  1880  (21  Stat.,  287),  the  Secretary  of  the 
Interior  is  authorized  to  repay  the  fees,  commissions  and  parchase 
money  in  cases  where  the  entry  is  "  canceled  for  conflict,  or  where, 
from  any  cause,  the  entry  has  been  erroneously  allowed  and  can  not  be 
confirmed." 

Under  the  construction  of  the  act  of  June  15, 1880,  in  force  at  the 
time  these  cash  entries  were  made,  a  transferee  of  a  soldiers'  certificate 
of  additional  right  was  permitted  to  purchase  under  said  act  upon 
showing  his  possession  of  said  right  '^by  bona  fide  instrument  in  writ- 
ing." It  is  apparent  from  the  circumstances  of  this  case  that  Haggin's 
claim  of  right  to  purchase  is  not  based  on  such  an  instrument. 

The  instruments  purporting  to  be  deeds  of  conveyance  from  Lee  and 
Parker  to  Haggin,  were  apparently  accepted  by  the  local  officers  in  the 
belief  that  they  were  bona  fide  instruments  and  therefore  proper  bases 
for  the  allowance  of  the  cash  entries  applied  for.  It  was  not  error  for 
them  to  devolve  upon  him  the  risk  incident  to  the  subsequent  discovery 
of  the  true  character  of  said  instruments.  Upon  a  further  examination 
by  your  office  it  was  found  that  these  instruments  were  not  bona  fide 
and  said  cash  entries  were  accordingly  held  for  cancellation.  This 
decision  was  affirmed  by  the  Department.  No  explanation  of  the  want 
of  good  faith  thus  found  in  said  conveyances  has  been  made  or 
attempted.  Tbis  is  a  case,  then,  where  the  entries  were  wrongfully 
procured  and  not  "erroneously  allowed"  within  the  meaning  of  the  re- 
payment act. 

Your  office  decision  denying  repayment  is  acconlingly  affirmed. 
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MINING  CLAIM— BLAXKET  VEIN— LOCATION— ENTUY, 
HOMBSTAKE   MINING  COMPANY. 

In  the  case  of  a  location  on  a  horizontnl  or  blanket  vein,  the  apex  of  the  lode  is 
co-extensive  with  the  distance  between  the  side  lines  of  the  location,  and  every 
part  or  point  of  such  apex  within  thesd  limits  is  as  much  the  middle  of  the  vein^ 
within  tlie  intent  and  meaning  of  section  2320  R.  S.,  as  any  other  part. 

The  mining  laws  contemplate  that  proceedings  under  an  application  for  mineral 
patent  should  be  prosecuted  to  completion  within  a  reasonable  period  after  the 
reqnired  publication,  or  after  the  termination  of  proceedings  on  adverse  claims, 
if  any  are  filed,  and  failure  so  to  do  is  a  waiver  of  ri;^ht6  secured  under  the 
application. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W. V.  D.)  April  20, 1900.  ( W.  A.  B.) 

September  10,  1879,  tlie  Giant  and  Old  Abe  Mining  Company  filed 
application  for  patent  to  the  Palmetto  lode  mining  claim,  survey  No. 
147,  in  the  Deadwood,  now  Rapid  City,  tr'outh  Dakota,  land  district. 

During  the  period  of  publication  several  adverse  claims  were  filed 
and  suits  were  duly  instituted  thereon.  The  last  of  these  suits  was 
finally  settled  October  18, 1880. 

January  13, 1899,  the  Homestake  Mining  Company,  the  successor  in 
interest  of  the  Giant  and  Old  Abe  Mining  Company,  made  entry  upon 
the  application  of  September  10, 1879,  excluding  all  conflict  with  the 
patented  claims:  General  Ellison,  survey  No.  224;  Badger,  survey  No. 
422;  Pierce,  survey  No.  180;  and  Little  Nettie,  survey  No.  201. 

May  6, 1899,  your  office  considered  the  entry,  and  held  that  the  exclu- 
sions left  only  two  small  tracts  widely  separated ;  that  there  was  no 
evidence  of  the  discovery  of  mineral  within  the  claimed  limits  nor  any 
satisfactory  showing  as  to  the  statutory  expenditures  or  improvements 
for  the  benefit  of  the  claim;  and  that  the  end  lines  of  the  claim  are  not 
parallel.  The  company  was  therefore  allowed  sixty  days  in  which  to 
furnish  the  necessary  evidence  in  regard  to  discovery  and  improve- 
ments, and  it  was  stated  by  your  office  that  upon  receipt  of  this  evi- 
dence, if  found  to  be  satisfactory,  an  amended  survey  would  be  ordered 
to  establish  parallel  end  lines. 

In  compliance  with  the  requirements  of  your  office  the  claimant  filed 
the  affidavit  of  Thomas  J.  Grier,  superintendent  and  agent  of  the 
Homestake  Mining  Company,  to  the  efi'ect  that  there  is  a  general  ore 
body  containing  gold  in  paying  quantities  extending  over  the  entire 
length  and  breadth  of  the  Palmetto  claim  as  surveyed ;  that  the  Home- 
stake  Mining  Company  Is  now,  and,  for  many  years  has  been,  extracting 
ore  from  the  portion  of  the  lode  entered  as  well  as  the  entire  lode 
embraced  in  the  original  survey;  and  that  more  than  $10,000  worth 
of  work  and  labor  has  been  performed  upon  each  of  the  two  separate 
portions  of  the  lode  entered.  This  affidavit  was  corroborated  by  G.  D. 
Foglesong  and  Horace  S.  Clark. 
2907— VOL  29 44 
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Upon  coDsicleration  of  this  affidavit,  together  with  the  other  papers 
in  the  case,  it  was  held,  by  your  office  decision  of  June  14,  1899,  that 
the  nature  of  the  expenditures  referred  to  by  affiant  Grier  does  not 
appear;  that  the  Palmetto  claimant  stood  by  in  silence  and  permitted 
certain  lode  claims  conflicting  with  the  Palmetto  to  be  entered  as  to 
such  conflicts;  that  almost  twenty  years  after  the  application  for  the 
Palmetto  was  filed  the  present  claimant  discovers  that  the  two  tracts 
now  included  in  the  Palmetto  entry  were  not  included  in  the  other 
entries,  and  the  dead  Palmetto  application  is  resurrected  for  the  pur- 
pose of  acquiring  title  to  said  tracts ;  that  assuming  that  the  apex  of  the 
lode  upon  which  the  discovery  was  originally  made  is  parallel  to  the 
side  lines  of  the  survey  and  of  equal  distance  from  each,  no  portion  of 
said  lode  or  vein  is  within  what  now  remains  of  said  location;  and  that 
the  discovery  subsequently  made  upon  each  of  the  two  tracts  now 
entered  can  not  be  accepted,  after  this  long  period  of  rest,  as  validating 
the  abandoned  location,  but  should  form  the  basis  of  a  new  location, 
survey,  and  application.  The  entry  was  accordingly  held  for  cancel- 
lation. 

From  this  action  the  claimant  has  appealed  to  the  Department. 

In  support  of  the  appeal  there  is  fled  an  additional  affidavit  by 
Thomas  J.  Grier,  in  which  he  alleges  that  he  is  now,  and  has  been  since 
1878,  well  acquainted  with  the  tracts  included  in  the  Palmetto  entry; 
that  they  are  in  the  heart  of  the  mineral  bearing  ore  belt  which  the 
Homestake  Mining  Company  has  uninterruptedly  worked  day  and 
night  since  1878;  that  there  has  been  expended  $10,000  in  running 
tunnels  leading  to,  and  $10,000  in  extracting  ore  from,  the  two  tracts 
in  question;  that  at  no  time  has  it  been  the  intention  of  the  Home- 
stake  Company  to  abandon  said  tracts;  and  that  actual  developments 
upon  the  ground  have  shown  that  the  apex  of  the  Palmetto  lode  as 
originally  located  lies  within  the  tracts  now  sought  to  be  patented,  as 
well  as  throughout  the  entire  length  and  breadth  of  the  original  loca- 
tion. This  affidavit  is  corroborated  by  Eichard  Blackstone,  Con  Green, 
and  Abe  Davidson. 

It  appears  from  these  affidavits  that  the  Palmetto  claim  is  located 
upon  a  broad  horizontal  or  blanket  lode  covering  the  entire  area  within 
the  limits  of  the  side,  and  end  lines.  It  is  contended  by  the  claimant 
that  in  such  a  case  there  can  not  be  any  distinguished  ^Mode  line,"  con- 
stituting the  ^<  middle  of  the  vein  at  the  surface,"  as  is  the  case  with 
the  ideal  lode  or  vein  where  non-mineral  surface  ground  is  Included  on 
each  side  for  the  convenient  working  of  the  vein  or  lode,  but  that  the 
apex  of  the  lode  is  co-extensive  with  the  side  lines,  and  that  conse- 
quently it  was  error  on  the  part  of  your  office  to  hold  that  no  portion 
of  the  lode  or  vein  upon  which  the  original  discovery  was  made  is  within 
what  now  remains  of  the  location. 

In  the  case  of  the  Iron  Silver  Mining  Company  v,  Mike  and  Starr 
Gold  and  Silver  Mining  Company  (143  U.  S.,  394),  a  re-argument  was 
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ordered  by  the  supreme  court,  on  its  own  motion,  upon  several  ques- 
tions, the  first  of  which  was: 

What  constitates  a  ''lode  or  vein''  within  the  meaning  of  sections  2320  and  2383 
of  the  Revised  Statutes. 

Justice  Brewer,  delivering  the  opinion  of  the  court  said: 

The  fact  is,  there  was  an  earnest  inqnirj  as  to  whether  ....  in  view  of  the  dis- 
closures made  in  this,  as  in  prior  cases,  of  the  existence  of  a  hody  of  mineral  under- 
lying a  large  area  of  country  in  the  Leadville  mining  district,  whose  general 
horizontal  direction,  together  with  the  sedimentary  character  of  the  superior  rock, 
indicated  something  more  of  the  nature  of  a  deposit  like  a  coal  hed  than  of  the  ver- 
tical and  descending  fissure  vein  in  which  silver  and  gold  are  ordinarily  found,  it 
did  not  heeome  necessary  to  hold  that  the  only  provisions  of  the  statute  under  which 
title  to  any  portion  of  this  body  of  mineral,  or  the  ground  in  which  it  is  situated, 
can  be  acquired,  are  those  with  respect  to  placer  claims.  Of  course,  such  conclusions 
would  have  compeUed  a  revising  of  some  former  opinions,  and  have  wrought  great 
changes  in  the  status  of  mining  claims  in  that  district.  Because  of  this  we  have 
been  very  careful,  and  the  iuveHtigations  in  these  directions  have  been  earnest  and 
protracted.  It  would  serve  no  useful  purpose  to  state  all  the  arguments  which  have 
been  advanced  and  considered  by  us.  It  is  enough  to  announce  the  results.  Our 
conclusions  are  .  .  .  .that  the  title  to  portions  of  this  horizoutal  vein  or  deposit, 
"blanket  vein  as  it  is  generally  called,  may  be  acquired  under  the  sections  concern- 
ing veins,  lodes,  etc.  The  fact  that  so  many  patents  have  been  obtained  under  these 
sections,  and  that  so  many  applications  for  patents  are  still  pending,  is  a  strong 
reason  against  a  new  and  contrary  ruling.  That  which  has  been  accepted  as  law 
and  acted  upon  by  that  mining  community  for  such  a  length  of  time,  should  not  be 
adjudged  wholly  a  mistake  and  put  entirely  aside  because  of  difficulties  in  the  appli- 
cation of  some  minor  provisions  to  the  peculiarities  of  this  vein  or  deposit. 

Assuming  that  the  title  to  portions  of  a  horizontal  or  blanket  vein 
may  be  acquired  under  the  sections  concerning  veins,  lodes,  etc.^ 
and  that  it  has  been  satisfactorily  shown  in  the  present  case  that  the 
Palmetto  claim  is  located  on  a  portion  of  such  a  vein,  the  usual  rule  in 
regard  to  the  apex  or  middle  of  the  vein  is  one  of  the  minor  provisions 
referred  to  by  the  court  as  of  diflBcult  application  to  the  peculiarities  of 
a  vein  or  deposit  like  that  covered  by  the  Palmetto  claim.  The  only 
reasonable  solution  of  the  problem  seems  to  be  to  hold  that  the  apex 
of  the  lode  is  co-extensive  with  the  distance  between  the  side  lines  of 
the  location  and  that  every  part  or  point  of  such  apex  within  these 
limits  is  as  much  the  middle  of  the  vein^  within  the  intent  and  meaning 
of  section  2320  of  the  Bevised  Statutes,  as  any  other  part*  It  follows 
from  this  that  your  office  erred  in  holding  that  no  part  of  the  lode  as 
originally  discovered  is  within  what  now  remains  of  the  location.  As 
the  ore  body  is  shown  to  extend  uninterruptedly  over  the  entire  claim 
(including  the  two  small  tracts  in  question)  the  loss  of  the  original 
X)oint  of  discovery  by  its  inclusion  in  some  other  mineral  claim  is  imma- 
terial as  affecting  the  validity  of  the  location. 

There  is,  however,  a  serious  objection  to  the  entry  not  considered  in 
your  office  decision.  As  above  stated,  application  for  patent  to  the 
Palmetto  claim  was  filed  in  1879,  and  notice  thereof  was  duly  pub- 
lished.   During  the  period  of  publication  several  adverse  claims  were 
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filed  aDd  suits  instituted  thereon.    Tbe  last  of  these  suits  was  fiually 
settled  in  1880,  but  entry  was  not  made  until  1899. 

In  the  case  of  Cain  et  al.  v.  Addenda  Mining  Company  (on  review), 
29  L.  D.,  62,  it  was  held  that  the  mining  laws  contemp1at.e  that  pro- 
ceedings under  an  application  for  mineral  patent  shall  be  pi*osecated 
to  completion  within  a  reasonable  period  after  the  required  publication, 
or  after  the  termination  of  proceedings  on  adverse  claims,  if  any  are 
filed,  and  failure  so  to  do  constitutes  a  waiver  of  rights  secured  under 
the  application.  In  that  case  application  for  patent  was  filed  in  1879 
and  due  publication  thereof  made.  Certain  adverse  suits  were  com- 
weueed  and  these  were  terminated  In  LS82.  No  further  proceedings 
were  taken  under  the  application,  however,  until  1894.  It  was  held 
that  as  the  Addenda  company  had  pcrmitte  I  its  application  to  lie  dor- 
mant so  many  years  without  making  payment  of  tbe  purchase  price,  it 
had  waived  the  rights  obtained  by  the  earlier  proceedings  upon  the 
application  and  the  entry  was  accordingly  canceled.  See  also  the  case 
of  P.  Wolenburg  et  al,  29  L.  D.,  302,  488. 

It  is  alleged,  as  an  excuse  for  the  delay  in  this  case,  that  one  of  the 
tracts  embraced  in  the  entry  is  immediately  under  the  mouth  of  a  wood 
chute  that  has  been  in  daily  use  for  the  past  twenty  years;  that  it  has 
been  necessary  for  the  Homestake  Company  to  maintain  an  immense 
woodpile  at  that  place,  entirely  covering  the  tract  in  question  and  pre- 
venting an  accurate  survey  thereof,  which  survey  was  necessitated  by 
the  exclusion  of  conflicting  claims;  and  that  it  was  not  until  the  com- 
pany ceased  using  wood  in  such  large  quantities  and  began  the  use  of 
coal,  that  said  tract  was  cleared  sufficiently  to  enable  surveyors  to 
make  a  survey  thereof. 

The  excuse  given  is  not  sufficient  to  keep  alive  for  so  many  years 
after  the  termination  of  the  adverse  suits  the  rights  secured  by  the 
earlier  proceedings  upon  the  application  for  patent.  If  the  company 
chose  to  maintain  the  woodpile  at  that  place  and  allow  the  application 
to  lie  dormant,  it  was,  of  course,  at  liberty  to  do  so,  but  by  so  doing  it 
waived  its  rights  under  the  application. 

Under  the  authority  of  the  cases  above  cited,  therefore,  the  entry  in 
question  must  be  canceled.  The  claimant  will  be  at  liberty,  however, 
to  commence  patent  proceedings  anew  if  it  should  so  desire. 

Your  office  decision  is  so  modified. 


Angus  Campbell. 

Motion  for  review  of  departmental  decision  of  January  25, 1900,  29 
L.  D.,  436,  denied  by  Secretary  Hitchcock,  April  24,  1900. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  693 

PRACTICE— XOTICE— SERVICE  BY  PUBLIC  NATION. 

CHRISTNER  V.  Metz. 

If  au  error  occurs  Id  the  service  of  notice  by  pnblioatiou,  wbich  makes  uecessary  a 
repablication  of  the  notice,  a  new  affidavit  should  be  filed  as  the  basis  of  an 
order  therefor,  except  where  the  defect  in  the  servire  is  discovered  during  the 
period  of  publication,  and  a  proper  publication  is  promptly  made. 

The  case  of  Claflio  r.  Thompson,  29  L.  D.,  279,  overruled. 

Secretary  Hitchcock  to  the  CommUsioner  of  the  General  Land  Office^ 
(W.  V.  D.)  April  26y  1900,  (J.  K.  W.) 

January  30,  1896,  Michael  M.  Christner  filed  a  contest  aflfidavit 
against  William  II.  Metz's  homestead  entry  for  the  8E.  J  of  the  NW.  J, 
the  E.  J  of  the  SW.  i  and  lot  2,  Sec.  30,  T.  7  N.,  li.  33  W.,  McCook, 
Nebraska,  charging  abandonment. 

After  a  proper  showing,  notice  by  publication  was  authorized  and 
attempted,  bnt  the  day  therein  ^et  for  hearing  was  only  twenty-six  days 
after  the  first  publication.  February  24,  181)7,  your  office  discovered 
this  defect,  and  required  contestant ''  to  apply  for  notice  and  proceed 
anew  in  strict  compliance  with  the  rules  of  practice."  Contestant 
republished  for  proper  time  and  in  the  right  newspaper  his  notice  of 
contest,  but  di<l  not  make  and  file  a  new  affidavit  that  defendant  could 
not  be  personally  served.  February  27,  1891),  on  receipt  of  this  new 
record,  your  office  again  remanded  the  case  and  directed  another  pub- 
lication on  a  new  affidavit,  showing  that  at  that  time  defendant  could 
not  personally  be  served  with  notice.  From  this  action  contestant 
appealed  to  the  Department. 

September  1,  189J),  the  departmental  decision  modified  your  said 
office  decision  upon  authority  of  Clafiin  r.  Tbompsoii  (28  L.  D.,  279), 
and  held : 

As  two  years  elapsed  between  the  two  publicatioos  thecoutestant  wiH  be  required 
to  file  ail  affidavit  showing  that  at  the  date  of  the  last  publication  or  at  any  time 
since  the  initiation  of  ihe  contest  the  defendant  was  not  a  resident  of  the  State  of 
Nebraska,  or  amenable  to  personal  service  of  notice.  Upon  filing  such  affidavit 
within  the  time  by  you  directed  contest  will  stand,  and  you  will  proceed  to  adjadi- 
cate  the  case  on  the  record  as  maile. 

January  10,  11)00,  a  departmental  letter  recalled  said  decision  and 
directed  return  of  the  papers  in  the  case  for  further  consideration 
thereof.  Said  departmental  decision  had,  however,  been  promulgate 
by  your  office,  and  October  14,  1899,  complied  with,  contestant  filing 
the  aflSdavit  required  thereby. 

In  Parker  r.  Castle,  on  review  (4  L.  D.,  84),  it  was  held: 

It  is  a  principle  as  old  as  the  common  law  itself  that  where  personal  or  property 
right8.are  involved  in  a  judicial  inquiry,  jurisdiction  cannot  be  acquired  nntil  due 
notice  thereof  by  personal  service  is  given  to  the  party  or  parties  interested.  In 
the  progress  of  events  exception  has  been  made  to  this  general  rule  where  property 
rights  are  involved.     But  the  exception  exists  only  by  virtue  of  statutory  enactment. 
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and  being  in  derogation  of  the  common  law  right  of  personal  service  it  is  universally 
held  that  it  must  be  shown  afiBrmatively  that  the  statutory  requirements  have  all 
been  complied  with  as  a  condition  precedent  to  the  acquiring  of  jurisdiction  throogh 
the  substituted  service. 

The  rule  thus  aunounced  accords  with  the  law  as  declared  by  the 
supreme  court  in  Galpin  v.  Page  (18  Wall.,  36i)) : 

In  proceedings  of  this  character  where  service  is  attempted  in  modes  different 
from  the  course  of  the  commou  law  the  statute  must  be  strictly  construed  to  give 
jurisdiction  over  the  person  of  the  defendant.  A  failure  to  comply  with  the  rnie 
there  prescribed  in  any  particular  is  fatal  where  it  is  not  cured  by  an  appearance. 
....  If  there  is  Uny  different  rule  of  decision  in  the  State  it  could  hardly  be 
expected  it  wouM  be  followed  by  a  federal  coitrt  so  aa  to  cut  ofi*  the  right  of  a  citizen 
of  a  different  State  from  showing  that  the  provisions  of  law  by  which  judgment  has 
been  obtained  against  him  have  never  beeu  complied  with. 

The  rule  thus  stated  obtains  very  generally,  if  not  invariably, 
throughout  the  States.  It  is  held  in  Iowa  (Bradley  v.  Jamison,  46 
Iowa,  68),  that: 

An  affidavit  that  the  person  to  be  served  could  not  be  found  within  the  State  must 
have  appeared  of  record  to  confer  jurisdiction  upon  the  court  for  issuance  of  an  order 
of  publication. 

In  Nebraska,  in  McGavock  v.  Pollock,  13  Neb.,  556: 

Without  an  affidavit  ....  the  publication  of  notice  was  void  and  the  judgment 
based  thereon  open  to  collateral  attack. 

In  Kansas,  in  Shields  v.  Miller,  9  Eans.,  390: 

Where  a  service  by  publication  has  been  made  in  such  a  case  without  such 
affidavit  being  first  filed,  the  service  is  void,  and  every  subsequent  proceeding  in  the 
case  founded  on  such  service  ....  must  necessarily  be  void. 

Citations  to  support  this  rule  could  be  multiplied  to  an  indefinite 
number  and  selected  from  reports  of  nearly  every  court  of  Kupreme 
judicature  in  the  United  States. 

The  Kules  of  Practice,  established  under  the  statutory  power  con- 
ferred on  the  Commissioner  of  the  General  Land  Office  and  Secretary 
of  the  Interior,  have;  in  proceedings  before  the  land  department,  when 
not  in  conHict  with  provisions  or  requirements  of  statutes,  the  force 
and  effect  of  a  statute.  Personal  service  is  required  in  all  cases  where 
possible.    Substituted  service  by  publication  is  governed  by  Rule  11. 

The  appeal  contends,  and  the  former  opinion  proceeds  on  the  assump- 
tion, that  where,  as  in  this  case,  a  proper  affidavit  for  substituted  serv- 
ice was  made  and  for  any  reason  the  attempted  service  fails,  a  new 
order  and  publication  may  be  made  upon  the  original  affidavit. 

That  must  obviously  depend  upon  the  lapse  of  time  alter  the  affidavit 
for  substituted  service.  If  the  error  in  the  attempted  publication  is 
discovered  while  the  publication  is  still  running  and  while  the  execu- 
tion of  the  order  for  publication  is  still  in  progress,  it  would  seem  that 
if  proper  publication  is  promptly  made  a  ne\Y  affidavit  will  not  be 
required  as  a  basis  therefor. 
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After  the  attempted  pablication  or  service  is  complete  the  defect  or 
error  is  ordinarily  not  discovered  till  considerable  time  elapses,  when 
the  proceedings  are  attacked  collaterally  or  are  in  the  hands  of  a  super- 
visory aathority,  as  in  the  present  case.  A  new  and  safBcient  publi- 
cation can  not  then  be  ordered,  or  had  on  the  original  affidavit. 

Obtaining  jurisdiction  by  substituted  service  is  an  extraordinary 
proceeding.  The  necessity  for  publication  should  be  shown  affirma- 
tively to  exist  at  the  time  it  is  resorted  to.  The  fact  of  absence  from 
the  jurisdiction  is  one  which  the  law  recognizes  may  cease  to  exist. 
The  defendant  once  absent  may  return.  The  absence  should  be  proved 
to  exist  at  the  time  the  officer  is  asked  judicially  to  deterniine  that  per- 
sonal service  can  not  be  made  and  to  order  publication  of  notice.  Proof 
that  it  existed  at  a  former  time  is  not  proof  of  its  existence  at  the  time 
he  is  asked  to  act.  Therefore,  if  a  new  publication  has  to  be  made, 
there  should  be  a  new  affidavit.  Precedents  on  this  subject  are  few. 
The  longest  period  between  date  of  the  affidavit  and  date  of  the  order 
authorizing  publication  in  which  service  was  held  valid,  which  has 
come  to  the  notice  of  the  Department,  is  in  the  case  of  Forbes  v.  Hyde 
(31  Gal.,  342),  where  but  four  months  elapsed.  The  proceeding  was 
attacked  collaterally.  The  court,  with  evident  reluctance,  sustained 
the  service,  but  said  without  hesitation  that  it  was  erroneous,  and 
would  not  be  sustained,  if  it  were  being  attacked  directly,  instead  of 
collaterally. 

The  only  safe  and  proper  rule  is  to  require  a  new  affi<lavit  if  the 
defect  in  publication  is  not  discovered  till  after  attempted  publication 
is  complete. 

The  decision  of  Claflin  r.  Thompson  (28  L.  D.,  279),  so  far  as  in 
conflict  with  this  opinion,  is  overruled. 

Said  departmental  decision  of  September  1,  1899,  herein,  is  revoked. 

Your  office  decision  is  affirmed. 


SCHOOL,  L.VNI>?i-SECTIOX  11,  ACT  OF  JTSBUrARY  ««,  1890. 

XoYES  r.  State  of  Montana. 

By  section  11,  act  of  February  22,  1899,  all  lands  ji^ranted  by  said  act  for  school  pur- 
poses are  reserved,  whether  surveyed  or  unsnrve5"ed,  from  pre-emption,  homestead 
entry,  or  other  entry  under  the  land  laws  of  the  United  States.  The  provisions 
of  the  later  act  of  February  28,  18m,  amendatory  of  sections  2275,  and  2276 
R.  S.,  protecting  settlement  rights  acquired  prior  to  survey,  are  inapplicable 
t6  a  desert  land  entry. 

Secretary  Hitchcock  to  the  Conim  issioner  of  the  General  Land  Office^  April 
(W.  V.  D.)  ^6,  1!J0(K  '      (IJ.  0.) 

William  G,  Noyes  appealed  from  the  decision  of  your  oftice  of  Decem- 
ber 2, 1898,  holding  for  cancellation  his  desert-land  entry  for  the  S.  B. 
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i  and  S.  W.  i  of  Sec.  3G,  T.  2  S.,  R.  16  W.,  Missoula,  Montana,  land 
district,  as  on  nnsurveyed  lands,  made  September  20, 1897. 

The  proceedinp:s  were  treated  as  ex  parte  by  your  office,  and  the  State 
of  Montana  Lad  no  notice  of  tbe  appeal  of  Noyes  from  tlie  decision  of 
your  office,  wbicb  was  in  favor  of  tbe  State.  By  departmental  order 
of  February  5,  1900,  tbe  papers  in  tbe  case  were  returned  to  your  office, 
witb  the  direction  that  tbe  entryman  be  required  to  serve  notice  of  bis 
appeal  upon  tbe  attorney  general  or  otber  proper  officer  of  tbe  State, 
This  direction  bas  been  complied  witb,  and  tbe  attorney  general  files  a 
brief  in  support  of  the  claim  of  the  State  to  tbe  disputed  tract.  The 
record  bas  been  retransmitted  by  your  office  for  tbe  consideration  of 
tbe  case  upon  its  merits. 

Township  2  south,  range  15  west,  lying  east  of  tbe  township  within 
tbe  limits  of  which  the  disputed  tracts  lie,  has  been  surveyed  and  sub- 
divided for  many  j-ears,  and  your  office,  in  effect,  held  that  tbe  location 
of  the  lines  of  said  section  8!»  were  thus  sufficiently  ascertained  and 
defined  to  identify  tbe  section  as  a  school  section  which  had  passed  to 
tbe  State  by  virtue  of  the  act  of  February  22,  1889  (25  Stat.,  670),  pro- 
viding for  the  admission  of  Montana  and  other  States  into  the  Federal 
Union,  wbicb  became  operative,  under  the  terms  of  said  a<;t,  by  the 
proclamation  of  the  President  of  November  S,  1889  (20  Stat.,  1551), 
reciting  that  the  terms  imposed  by  said  act  bad  been  complied  with, 
and  directing  tbe  admission  of  the  State  of  Montana  into  tbe  Union. 

It  apjK^ars,  from  a  consultation  of  the  records  of  your  office,  that  the 
township  lying  south  of  the  one  within  which  the  section  in  di8])ute  is 
situate,  bas  not  been  surveyed,  although,  as  before  stated,  the  one 
lying  to  the  east  has  been  surveyed  and  subdivide<l  for  many  years 
prior  to  the  entry  of  Noyes,  wbicli  was  permitted  over  seven  years 
after  tbe  State  had  been  admitted  into  the  Union. 

Your  office  decision  is  based  upon  a  decision  of  your  office  in  the  case 
of  Samuel  I>.  Reeves  (0  0.  L.  O.,  70),  whereiji  it  is  held  that  sections 
16  and  30  of  a  township,  while  unsurveyed,  may  be  ordinarily  embraced 
in  a  desert-land  entry,  but  if  the  surveys  have  so  far  progressed  as  to 
indicate  which  are  the  school  sections,  they  can  not  be  embraced  in 
such  entry.  On  behalf  of  the  appellant  is  presented  a  departmental 
decision  in  tbe  case  of  Harris  v.  State  of  Minnesota  (1  (J.  L.  L.,  631), 
which  seems  to  hold  to  the  contrary,  and  to  the  effect  that  the  survey 
of  tbe  exterior  lines  of  a  township  cannot  be  denominated  a  survey  of 
the  lands  within  the  township. 

It  is  not  necessary  to  determine  this  question,  for  tbe  reason  that 
under  the  i)rovisions  of  section  11  of  the  admission  act,  whether  sur- 
veyed  or  unsurveyed,  this  land  was  not  subject  to  desert  land  entry  at 
tbe  date  (Sei)tember  20,  1897)  Noyes  was  permitted  to  make  entry 
thereof. 

Section  10  of  tbe  admission  act  (25  Stat,  676,  679)  grants  to  the 
State  sections  16  and  30  in  each  township  in  said  State  for  the  support 
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of  the  common  schools,  subject  to  rights  under  sale  or  other  disposal 
previous  to  the  time  the  act  became  operative  by  the  admission  of  the 
State  into  the  Union.  Section  11  provides,  inter  aliiiy  that  all  lauds 
granted  by  the  act  for  educational  purposes  shall  not  be  subject  to  pre- 
emption, homestead  entry,  or  any  other  entry  under  the  land  laws  of 
the  United  States,  'Mvhether  surveyed  or  unsurveyed,"  but  shall  be 
reserved  for  school  purposes  only. 

It  is  true  that  a  like  provision  as  to  the  State  of  Washington  appear- 
ing in  the  said  act,  providing  also  for  the  admission  of  Montana  into 
the  Union,  was  held  to  be  superseded  by  the  act  of  February  28, 1891 
(20  Stat.,  796),  amending  sections  2275  and  2276  of  the  Revised  Stat- 
utes, the  latter  act  protecting  "settlements"  on  school  land  prior  to 
survey,  and,  therefore,  the  grants  of  school  lands  to  the  States  men- 
tioned in  the  act  of  February  22,  1889,  are  to  be  administered  and 
adjusted  under  the  provisions  of  this  general  later  haw.  (State  of 
Washington  r.  Kuhn,  24  L.  IX,  12;  Todd  v.  State  of  Washington,  24 
L.  D.,  106.)  The  act  of  February  28,  1891,  supra^  so  far  as  applicable 
to  this  case,  reads  as  follows: 

WlK^re  settlements  with  a  view  to  pre-eiDplion  or  homestead  have  bei'ii;  or  shall 
hereafter  bo  made,  before  the  survey  of  the  laiuls  in  the  Hold,  which  are  found  to 
have  been  made  on  seetions  sixteen  or  thirty-six,  tbose  sections  shall  be  subject  to 
the  claims  of  such  eettlei's;  and  if  such  sections,  or  either  of  them,  have  been  or 
shall  be  granted,  reserved  or  pledged  for  the  use  of  schools  or  colleges  in  the  State 
or  Territory  in  whieh  they  lie,  other  lands  of  equal  acreage  are  hereby  appropriated 
and  granted  and  may  be  selected  by  said  State  or  Territory  in  lieu  of  such  as  may 
be  thus  taken  by  pre-emption  or  hontestcad  settlere. 

A  desert-land  entryman  can  not  be  said  to  be  protected  in  his  entry 
by  the  provisions  of  this  amendatory  statute.  It  applies  solely  to 
^* settlements"  with  a  view  to  jire  emption  or  homestead  entry,  and  does 
not  extend  the  relief  to  desert-land  entryuien.  The  reservation  of  the 
granted  lands,  whether  surveyed  or  unsurveyed,  IVom  "any  other 
entry  under  the  land  laws"  is  still  in  force. 

It  appears  that  the  entryman,  relying  upon  his  entry,  has  made 
improvements  upon  the  tracts  to  the  extent  of  five  hundred  dollars, 
which  savor  of  the  realty  and  can  not  be  removed,  such  as  ditithes, 
etc.,  and  that  he  has  been  prevented  from  acquiring  other  lands  in  the 
vicinity,  which,  since  his  entry,  have  been  eutere<l  or  settled  upon. 
The  fact  that  he  may  have  been  misled  by  the  action  of  the  local  officers 
in  allowing  his  entry,  and  that  the  hardships  resulting  to  him  may  be 
considerable,  will  not  authorize  the  Department  to  dispose  of  the  laud 
in  opposition  to  the  plain  provision  reserving  it  for  the  State.  It  rests 
with  the  State  alone  to  protect  him. 

For  the  foregoing  reasons,  the  decision  of  your  office  cancelling  the 
eutiy  is  affirmed. 
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PRIVATE  LAND  CLAlM-SECmON  8,  ACT  OF  MARCH  3,  1819. 

Howell  r.  Haralson. 

Section  3,  of  the  act  of  March  3,  1B19,  for  the  adjustment  of  certain  private  land 
claims  in  Louisiana,  makes  provision  for  two  classes:  (1)  every  person  ^rhose 
claim  is  comprised  in  the  lists  or  register  of  claims  reported  by  the  commis- 
sioners, and,  (2)  the  persons  embraced  in  the  list  of  actual  settlers.  The  words 
''not  having  written  evidence  of  title/'  as  employed  in  said  section,  are 
descriptive  of  the  second  class  of  donees,  and  not  a  limitation  npon  the  first 
class. 

In  so  far  as  in  conflict  herewith,  the  cases  of  D.  C.  Hardee,  7  L.  D.,  1;  Hardee  r. 
United  States,  8  L.  D.,  391;  Ibid.  16  L.  D.,  499;  and  James  Barbut,  9  L.  D.,  514, 
are  overrnled. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  V.  D.)  April  ^6?,  1900.  (J.  B.  W.) 

Your  office  decision  of  March  15,  1808,  refused,  od  petition  of  Mrs. 
Bufas  K.  Howell,  to  issue  patent  for  the  private  laud  claim  of  Caleb 
Weeks,  reported  by  Cominissioner  James  O.  Cosby  as  claim  No.  4, 
register  C.  (3  Am.  State  Papers,  Green's  Ed.,  p  54),  and  refused  to 
cancel  the  homestead  entry  of  Fergus  D.  Haralson,  for  lots  1,  2,  3,  4, 
and  5,  Sec.  27,  T.  2  S.,  E.  3  W.,  resurvey  of  1852,  St.  Helena  meridian, 
New  Orleans,  Louisiana,  being  part  of  the  land  included  in  said  private 
land  claim,  and  also  part  of  section  40  of  the  original  survey. 

By  your  office  decision  it  is  held,  that  section  3  of  the  act  of  March  3, 
1819  (3  Star.,  528-^0),— 

Applies  only  to  settlers  "not  having  any  written  evidence  of  claim  reported  as 
aforesaid,"  mid  as  the  basis  of  Mr.  Weeks'  claim  is  a  Spanish  patent,  the  provisions 
of  said  section  do  not  apply,  in  tliis  case. 

From  this  decision  the  claimant,  Mrs.  Howell,  appealed,  and  assigns 
error  in  holding: 

That  section  3  of  the  act  of  Congrt-ss  approved  March  3,  1819  (3  Stat.,  528),  did 
not  grant  Caleb  Weeks,  or  his  legal  representatives,  the  laud  in  question  as  a  dona- 
tion, not  to  exceed  six  hundred  and  forty  acres,  by  reason  of  his  settlement  and 
improvement  of  the  same  prior  to  April  15,  1813. 

Under  the  section  and  act  above  mentioned,  confirmation  of  Weeks' 
claim  was  sought,  and  June  4,  1830,  the  register  and  receiver  of  the 
local  office  at  New  Orleans,  Louisiana,  issued  their  certificate  of  recog- 
nition or  confirmation  thereof,  but  no  patent  has  issued  thereon. 

March  4,  18<S9,  Mrs.  Howell,  as  successor  of  Caleb  Weeks,  filed  with 
the  surveyor  general  for  Louisiana,  her  application  for  survey  of  the 
laud,  preliminary  to  patenting  the  same. 

September  7, 1804,  the  register  and  receiver  certified  to  the  surveyor- 
general  an  abstract  of  entries  in  that  township,  showing  that  the  land 
covered  by  this  private  claim  was  vacant,  and,  September  19, 1894,  the 
surveyor-general  transmitted  to  your  office  a  diagram  in  duplicate 
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puri>orting  to  represeut  Weeks'  claim.  July  11,  1895,  the  surveyor- 
general  was  notified  by  your  office  of  the  acceptance  for  tiling  of  the 
plat,  nnd  leave  was  given  him  to  file  a  triplicate  in  the  local  office. 
This  diagram  represented  the  claim  of  Caleb  Weeks  as  embracing 
273.72  acres  in  township  2  south,  range  3  west,  being  a  part  or  all  of 
section  40  of  the  original  survey.  This  section  40  covered  lots  1,  2, 
and  7  of  section  2,  all  of  sections  22  and  27,  and  lot  1  of  section  28  of 
the  survey  of  1852. 

[November  1,  1897,  over  three  years  after  Mrs.  Howell's  application 
for  survey,  preparatory  to  patenting  said  chiim,  and  notwithstanding 
the  certificate  of  recognition  or  confirmation  of  the  Weeks  claim,  issued 
June  4, 1830,  which  does  not  seem  to  have  ever  been  canceled,  Fergus 
D.  Haralson  was  permitted  by  the  register  and  receiver  to  make 
homestead  entry  of  lots  1,  2,  3,  4,  and  5,  of  section  27,  of  the  survey 
of  1852,  109.72  acres. 

Under  departmental  direction  of  December  26,  1899,  Mis.  Howell 
made  personal  service  of  her  appeal  to  the  department  and  argument 
in  su])port  thereof  upon  Haralson,  February  2,  1900,  but  he  has  made 
no  response  thereto,  although  the  time  given  therefor  has  more  than 
expired. 

Tlie  land  is  in  that  part  of  Louisiana  ac({uired  by  the  United  States 
from  France  by  the  treaty  of  Paris,  April  30,  1803  (8  Stat.,  200),  which 
lies  between  the  Mississippi  and  Perdido  rivers  and  north  of  the  Iber- 
ville, which  was  claimed  by  Spain  as  part  of  West  Florida  until  the 
treaty  of  Madrid,  February  22, 1819  (8  Stat.,  252).  Spain  retained  pos- 
session of  all  that  territory  till  October  27,  ISJO,  when,  under  a  procla- 
mation by  the  President,  it  was  entered  by  United  States  troops,  and 
April  15, 1813,  by  the  surrender  of  Mobile,  Spain  was  completely  dis- 
possessed, and  all  claim  of  Spanish  authority  terminated.  Foster  v. 
Neilson  (2  Peters,  298-308).  During  this  period  of  disputed  sov- 
ereignty, Spain  exercised  de  facto  authority  over  the  territory,  making 
grants  of  lands  therein. 

In  1794,  during  the  undisputed  sovereignty  of  Spain  over  this  terri- 
tory, and  prior  both  to  the  treaty  of  St.  lldefonsoy  concluded  October 
1, 1800,  whereby  Spain  ceded  Louisiana  to  France,  and  to  the  treaty 
of  Paris,  Caleb  Weeks  obtained  conveyances  from  Juan  O'Neil,  Matthew 
DeLong  and  William  Paine  of  their  settlers'  rights  to  the  lands 
embraced  in  the  claim  in  question,  theretofore  initiated  under  Spanish 
law.  December  24,  1803,  after  the  treaty  of  Paris,  but  during  the 
period  of  disputed  sovereignty,  Weeks  paid  to  the  S{)anish  authorities, 
exercising  de  facto  sovereignty  over  that  locality,  the  valuation  set  on 
the  land,  about  eighteen  and  three-quarters  cents  per  acre,  and 
obtained  of  Morales,  the  Spanish  intendente,  a  patent  for  the  same, 
described  as  three  hundred  and  thirteen  arpens  of  land,  situate  in  the 
forks  of  Bayou  Sara,  surveyed  by  Trudeau,  November  10, 1803. 

The  act  of  March  20, 1804  (2  Stat.,  2a'5),  '*  erecting  Louisiana  into 
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two  territories,  and  providing  for  the  temporary  government  thereof," 
by  section  14,  declared : 

That  all  grants  for  lands  TV'ithin  the  territories  ceded  hy  the  French  Republic  to 
the  United  States,  by  the  treaty  of  the  thirtieth  of  April,  in  the  year  one  thousand 
eight  hundred  and  three,  the  title  whereof  was,  at  the  date  of  the  treaty  of  8t. 
Ildefonso,  in  the  crown,  government,  or  nation  of  Spain,  and  every  act  and  proceed- 
ing subsequent  thereto,  of  whatsoever  nature,  towards  the  obtaining  any  graot. 
title,  or  claim  to  such  lands,  and  undor  whatsoever  authority  transacted,  or  pre- 
tended, be,  and  the  same  are  hereby  declared  to  be,  and  to  have  been  from  the 
beginning,  null,  void,  and  of  no  effect  in  law  or  equity.  Provided,  net-ertheless.  that 
any  thing  in  this  section  contained  bhall  not  be  construed  to  nuikc  null  and  void 
any  bona  fide  grant,  made  agreeably  to  the  laws,  usages  and  customs  of  the  Spanish 
government  to  an  actual  settler  on  the  lands  so  granted,  for  himself,  and  for  bis 
wife  and  family ;  or  to  make  null  and  void  any  bona  tide  act  or  proceeding  done  by 
an  actual  settler  anreeably  to  the  laws,  usages  and  customs  of  the  Spanish  govern- 
ment, to  obtain  a  grant  for  lands  actually  settled  on  by  the  person  or  persons  claim- 
ing title  thereto,  if  such  settlement  in  either  case  was  actually  made  prior  to  the 
twentieth  day  of  December,  one  thousand  eight  hundred  and  three:  Avd proridtd 
further^  that  such  grant  shall  not  secuie  to  the  grantee  or  his  assigns  more  than  one 
mile  square  of  land,  together  with  such  other  and  further  quantity  as  heretofore 
hath  been  allowed  for  the  wife  and  family  of  such  actual  settler,  agreeably  to  the 
laws,  usages  and  customs  of  the  Spanish  government. 

After  the  United  States  occupied  the  territory,  CoDgress  passed  the 
act  of  April  25,  1812  (2  Stat.,  715),  for  the  purpose  of  Jiscertaining  the 
titles  and  claims  to  lands  tlierein,  and  Weeks's  claim,  with  the  evidences 
thereof,  was  presented  to  Cosby,  the  proper  commissioner  appointed 
under  the  act,  and  was  by  him,  September  1,  1814,  reported  in  his 
register  "C"  of  claims  founded  on  grants,  among  others,  of  the  Spanish 
government,  agreeably  to  the  laws,  usages,  or  customs  of  such  govern- 
ment, but  which,  in  the  opinion  of  the  commissioner,  were  not  valid. 
The  reason  for  such  report  was,  because  the  territory  in  which  this  aud 
other  claims  in  said  list  *^C"  were  located  was  part  of  Louisiana,  ceded 
to  the  United  States  by  France,  by  the  treaty  of  Paris,  and  all  right  aud 
title  of  Spain  thereto  had  been  divested  by  the  treaty  of  St.  lldefonso. 
He,  however,  reported  that  Caleb  Weeks  had  cultivated  and  inhabited 
his  three  hundred  and  thirteen  arpens  of  land  from  1794  to  1S14,  the 
date  of  his  report.  (3  Am.  State  Papers,  Green's  Ed.,  63-72.)  As  to 
the  equities  of  such  claimants,  the  commissioner  said  (page  G2): 

If  the  United  States  had  talten  possession  of  West  Florida  at  the  same  time  that 
they  did  of  Louisiana  west  of  the  Mississippi,  many  serious  injuries  to  individuals 
might  have  heen  prevented.  As  this  was  not  the  case,  it  hecomes  an  inquiry  of 
interest  and  importance,  whether  the  government  is  not  moraUy  hound,  hoth  by 
oonsidcrations  of  equity  and  policy,  to  make  tbem  a  compensation  commensurate  to 
the  injuries  they  may  have  sustained  f  This  could  be  done  by  making  them  donations 
of  any  quantity  of  land  which  the  government  may  deem  just;  particularly  that 
class  of  claimants  who  have  improved  and  cultivated  their  lands.  They  are  not 
numerous,  and  with  few  exceptions  their  claims  are  moderate. 

The  report  shows  that  some  of  the  claimants  included  iu  register  "C- 
had  not  cultivated  and  inhabited  their  lands,  while  others  had  for  a 
length  of  time  ascertained  by  the  commissioner,  among  the  latter  being 
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Caleb  Weeks,  whose  period  of  eultivation  and  iiibabitaucy  of  his  claim 
is  given  as  from  1794  to  1814,  the  date  of  the  report,  as  aforesaid. 

After  tlie  treaty  of  Madrid,  whereby  Spaiu  ceded  East  Florida  and 
all  her  claim  of  sovereignty  in  West  Florida  to  the  United  States, 
Congress,  by  the  act  of  March  3, 1819  (3  Stat.,  528),  acted  upon  the 
claims  reported  by  tlie  several  commissioners,  viz: 

By  the  first  section  all  claims  founded  on  couipleto  Spanish  grants, 
valid,  in  the  opinion  of  the- commissioners,  agreeably  to  the  laws, 
usages,  ai)d  customs  of  said  government,  were  confirmed. 

By  the  second  section  all  claims  founded  on  any  order  of  survey, 
requette,,pi»rmission  to  settle,  or  any  written  evidence  of  claim  derived 
from  the  Spanish  authorities,  before  April  15,  1813,  which  in  the 
opinion  of  the  commissioners  ought  to  be  confirmed,  and  the  lands 
claimed  to  have  been  cultivated  and  inhabited  on  or  before  that  day 
were  in  like  manner  confirmed,  with  limitations  as  to  the  amount. 

By  the  third  section  it  was  provided : 

That  every  person,  or  his  or  her  legal  representative,  whose  claim  is  comprised  in 
the  lists,  or  register  of  claims,  reported  by  the  said  commissioners,  and  the  persons 
embraced  in  the  list  of  actnal  settlers,  or  their  legal  representatives,  not  having 
any  written  evidence  of  claims  reported  as  aforesaid,  shall,  -where  it  appears  by  the 
said  reports,  or  by  the  said  lists,  that  the  laud  claimed  (»r  settled  ou  had  been  actu- 
ally inhabited  or  cultivated,  by  such  person  or  persons  in  whose  right  he  claims,  on 
or  before  the  fifteenth  day  of  April,  one  thousand  eight  hundred  and  thirteen,  be 
entitled  to  a  grant  for  the  land  so  claimed,  or  settled  on,  as  a  donation :  Provided, 
That  not  more  than  one  tract  shall  be  thus  granted  to  any  one  person,  and  the  same 
shall  not  contain  more  than  six  hundred  and  forty  acres;  and  that  no  lands  shall  be 
thns  granted  which  are  claimed  or  recognized  by  the  preceding  sections  of  this  act. 

Before  discussing  the  third  section  of  this  act,  it  is  necessary  to 
notice  former  legislation  on  the  same  subject. 

While  the  United  States  persistently  and  perseveringly  refused  to 
recognize  any  right  of  Spain  to  dispose  of  lands  west  of  the  Perdido 
river  after  date  of  the  treaty  of  St.  Ildefonso,  it  showed,  by  repeated 
legislation,  a  magnanimous  purpose  and  sense  of  moral  obligation  to 
protect  actual  settlers  in  that  region  in  rights  they  may  have  in  good 
faith  supposed  they  had  acquired  under  the  de  facto  power  exercised 
by  Spain  during  the  period  of  disputed  sovereignty. 

The  act  of  March  26,  1804  (supra)^  in  annulling  Spanish  grants, 
excepted  bona  fide  grants  to  and  claim  of  actual  settlers  making  settle- 
ment before  December  20, 1803,  to  the  extent  of  not  more  than 

one  mile  square  of  land,  together  with  such  other  and  further  quantity  as  heretofore 
hath  been  aUowed  for  the  wife  and  family  of  such  actual  settler,  agreeably  to  the 
laws,  usages  and  customs  of  the  Spanish  government. 

The  act  of  April  25, 1812  {supra)^  in  providing  opportunity  for  inhab- 
itants of  that  region  to  exhibit  their  titles  and  claims  before  commis- 
sioners, by  section  8,  authorized  the  commissioners  to  make  and  report 
lists  "o/  all  actual  settlers,''^  whether  they  had  claims  to  land  oflBcially 
recognized  or  not,  and  the  time  of  their  settlement. 
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,  Both  these  acts  are  in  pari  materia  with  the  act  of  1819,  and  the 
latter  is  to  be  construed  in  the  light  given  by  them,  and  harmonious, 
if  possible,  with  their  purpose  and  spirit.  Both  former  acts,  though 
passed  during  the  period  of  disputed  sovereignty,  magnanimously  rec- 
ognized an  obligation  of  the  sovereign  ex  gratia  to  protect  the  rights  of 
a  settler  in  good  faith  in  a  disputed  territory,  under  whatever  de  facto 
authority  such  settlement  was  made. 

Passing  to  the  act  of  March  3,  1819,  it  is  clear  Congress  intended 
thereby  to  deal  completely  with  the  whole  subject.  Sections  1  and  2 
made  provision  for  two  distiiiot  classes  of  claims — such  complete  and 
such  incomplete  grants  as  in  opinion  of  the  commissioners  ought  to  be 
eonlirmed.    Both  were  confirmed. 

There  would  remain  other  classes  of  claimants,  shown  by  the  reports 
of  the  commissioners,  where  the  land  claimed  or  settled  upon  had 
been  actually  inhabited  or  cultivated  by  the  claimant,  or  those  in 
whose  right  he  claimed,  before  the  15th  of  April,  181*3,  when  the  dis- 
puted sovereignty  terminated,  viz:  (1)  Claims  of  grants  complete,  evi- 
denced by  writing,  which  in  opinion  of  the  commissioners  ought  not 
to  be  recognized  and  confirmed.  (2)  Similar  claims  more  or  less 
incomplete,  but  having  some  written  evidence.  (3)  Claims  of  actual 
settlers,  having  no  written  evidence  in  their  support. 

Bead  in  the  light  of  former  legislation,  it  is  clear  Congress  intended 
by  section  3  to  provide  for  all  of  these,  and,  as  a  donation,  ex  gratia^ 
to  assure  to  every  actual  settler  in  that  territory — whether  he  had 
a  valid  claim  or  not,  whether  evidenced  in  writing  or  not — the  land 
settled  upon  and  actually  inhabited  or  cultivated  up  to  the  amount  of 
six  hundred  and  forty  acres,  though  it  recognized  none  of  their  claims 
or  titles  to  be  valid. 

Section  3  provides: — 

[1]  Every  person  ....  whose  claim  is  comprised  in  the  lists,  or  register  of 
claims,  reported  by  the  said  commissioners,  [2]  and  the  persons  embraced  in  the  list 
of  actnal  settlers  ....  not  having  any  written  evidence  of  claim  ....  shall, 
where  it  appears  by  the  said  reports,  or  by  the  said  lists,  that  the  land  clidmed  or 
settled  on  had  been  actually  inhabited  or  cultivated,  by  such  person  ....  on 
or  before  the  fifteenth  day  of  April,  one  thousand  eight  hundred  and  thirteen,  be 
entitled  to  a  grant  for  the  land  ....  as  a  donation; 

with  the  proviso  that  but  one  tract,  and  not  over  six  hundred  and  forty 
acres,  shall  be  thus  made  to  one  person,  and  no  land'confirmed  by  sec- 
tions 1  and  2  shall  be  thus  granted. 

There  are  two  classes  here  designated:  (1)  Every  person  whose  claim 
is  in  the  lists  or  register  of  claims.  (2)  Persons  on  the  list  of  actual 
settlers,  each  subject  to  the  proviso  and  limitation  against  quantity, 
plurality  of  tracts,  and  interference  of  the  donation  with  the  grants 
made  by  the  previous  sections.  The  words  ''not  having  written  evi- 
dence of  title  "  are  descriptive  of  the  second  class  of  donees  described 
in  the  section,  and  not  a  limitation  upon  the  first  class  of  donees. 
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Looking  to  Oosby'a  register  ^G,^  it  will  appear  that  all  claims  there 
entered  rested  on  complete  Spanish  patents,  dated  between  1803  and 
1810,  inclusive,  daring  disputed  sovereignty,  for  amounts  from  62 
to  120,000  arpens  (from  about  64  to  102,084  acres).  These  claims  could 
not  be  recognized  as  valid  titles,  but  the  claim  of  the  inhabitant  or 
cultivator  could  be  recognized  and  of  grace  a  donation  be  made  to  him. 
The  claimants  having  written  evidence  of  title  had  not  as  a  class  been 
guilty  of  any  oil'euse.  The  controversy  was  not  with  them.  Eefusal 
to  recognize  the  titles  of  those  having  complete  grants  or  rights,  or 
those  having  incomplete  initiate  rights  resting  on  written  evidence 
more  or  less  complete,  of  date  after  April  30,  1803,  was  not  from  hos- 
tility to  that  class  of  claimants  but  because  the  right  of  Spain  to  make 
the  grant,  or  to  confer  the  right,  was  denied.  Except  for  this  there 
was  no  reason  why  this  class  of  claimants,  if  actual  inhabitants  or 
cultivators,  should  not  be  regarded  as  equally  entitled  to  the  good  will 
and  gracious  bounty  of  the  new  sovereign  as  those  who  had  merely  the 
posseitsio  pedisj  the  squatters  unrecognized  by  the  late  de  facto  govern- 
ment. But  if  a  construction  is  given  to  the  section  which  makes  the 
phrase  "not  having  any  written  evidence  of.  claim,"  etc.,  apply  to  all 
claimants  named  as  beneficiaries  in  that  section,  then  these  equally 
meritorious  inhabitants  or  cultivators — those  in  fact  having  an  equity 
in  their  favor,  as  Commissioner  Gosby  had  advised  Congress, — are 
excluded  from  all  benefit  of  the  section,  and  none  but  mere  squatters 
are  admitted  to  the  new  sovereign's  bounty. 

There  is  no  apparent  reason  for  this  harsh  discrimination,  or  for  this 
special  favor  of  one  class  of  claimants  over  those  whose  claims  were  at 
least  equally  meritorious,  but  who  had  the  misfortune  to  have  obtained 
from  the  de  facto  sovereign  more  or  less  complete  written  evidence  of 
their  title,  or  of  their  rights  and  status  as  inhabitants  or  cultivators. 

The  contemporary  construction  of  this  section  is  in  harmony  with 
that  here  given.  No  distinction  was  at  that  time  made  by  the  land 
department  between  actual  settlers  whose  claims  were  reported  in  the 
lists  or  register  of  claims  as  having  written  evidence  of  title  and  those 
reported  in  the  list  of  actual  settlers  having  no  written  evidence  of 
title.  Both  classes  were  held  equally  entitled  to  the  donation.  The 
letter  of  the  commissioner  of  March  22, 1819,  to  the  local  officers,  at 
Jackson  Court- llouse- (Instructions  and  Opinions,  Part  II,  712),  refer- 
ring to  the  third  section,  said: 

This  section  blends  lists  or  registers  of  claims  with  lists  of  actual  settlers;  and 
grants  a  donation  of  &10  acres  to  such  persons  In  said  lists  as  the  commissioners 
reported  as  actual  settlers  on  tbe  15th  of  April,  1813.  Certificates  of  donation  and 
patents  from  this  office  will  issue  for  the  claims  confirmed  by  this  section. 

Again,  the  letter  to  the  register  and  receiver  at  St.  Helena,  Louisiana, 
August  13, 1823  (Instructions  and  Opinions,  Part  II,  717-718),  contain- 
ing Hpecial  instructions  to  the  local  officers  as  to  carrying  out  the  pro- 
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visions  of  said  act  of  March  3, 1819,  and  tbe  supplementary  act  of  May 

8,  1822  (3  Stat.,  707),  says: 

The  3d  section  confirms  the  claims  of  all  the  actual  settlers  precious  to  the  loth  of 
Jprilj  1813,  to  a  tract  of  land  not  exceeding  640  acres,  as  a  donation.  These  claims 
must  lie  so  surveyed  as  to  include  the  improvements,  and  not  to  interfere  nvith  anj 
clainiH  contirmed  by  the  two  first  sections  of  the  act;  and,  by  a  fair  construction  of 
the  meanin<i:  ami  intent  of  the  law,  no  domain  can  be  granted  to  any  pei'son  to  whom 
a  claim  has  been  confirmed  by  the  1st  and  2d  sections. 

The  local  oflBcers,  who  granted  the  certilicate  of  recognition  or  con- 
firmation of  this  tract,  June  4, 1830,  evidently  acted  on  this  interpreta- 
tion of  the  act. 

That  some  later  decisions  of  the  department  are  in  conflict  with  this 
construction  must  be  admitted.  In  D.  C.  Hardee  (7  L.  D.,  1)-;  Hardee 
V.  United  States  (8  L.  D.,  301);  same  case,  on  review  (10  L.  D.,  490); 
and  James  Barbut  (0  L.  1).,  514),  statements  and  rulings  are  foand 
which  are  in  conflict  with  what  is  here  said  and  held,  but  upon  careftil 
consideration  these  cases  are  to  the  extent  of  the  confiict  overruled. 

Your  ofUce  decision  refusing  to  issue  patent  on  the  claim  of  Caleb 
Weeks  is  therefore  reversed,  and  you  will  take  such  further  action  as 
may  be  proper  in  the  premises.  The  homestead  entry  of  Fergus  D. 
Haralson,  irregularly  allowed  by  the  local  office,  for  lots  1,  2,  3,  4,  and 
5  of  said  section  27  of  the  survey  of  1852,  will  be  canceled. 

This  decision  is  subject  to  the  condition  that,  before  carrying  the 
above  direction  into  effect,  you  will  ascertain  whether  the  cash  entry 
of  Micajah  Courtney,  certificate  63,  made  November  16, 1830,  for  frac- 
tional section  28,  township  2  south,  range  3  west,  is  still  subsisting, 
and  is  in  conflict  with  the  Weeks  claim,  and,  if  so,  you  will  take  proper 
measures  to  determine  the  rights  of  the  conflicting  claimants. 


CONTEST-COMPL.TANCE  WITH  LAW  PENDING  LITIGATION. 

Glover  v.  Swaets. 

Daring  the  pendency  of  a  contest  against  a  homestead  entry^  in  which  the  issue  is 
priority  of  settlement,  the  entryman  must  comply  with  the  law  in  the  matter  of 
residence;  and  his  default  in  this  respect  cannot  be  cured,  as  against  the 
adverse  claimant  who  has  continued  to  reside  on  the  land,  by  the  resumption  of 
residence  prior  to  notice  of  a  supplemental  charge,  on  the  part  of  said  claimant 
alleging  said  default  and  asking  to  be  heard  thereon. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office^  April 
(W.  V.  D.)  27,  1900.  (H.  G.) 

A  motion  for  review  of  the  departmental  decision  in  the  above- 
entitled  case  (29  L.  D.,  54)  was  entertained  by  departmental  order  of 
December  12, 1899.  Counsel  have  filed  elaborate  briefs,  and,  owing  to 
the  importance  of  the  questions  presented,  the  case  has  been  carefully 
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considered,  aud  the  entire  record  connected  with  the  controversy' 
between  the  parties  has  been  carefully  re  examined.  The  tract  involved 
is  described  as  lots  3  and  4,  and  the  E.  J  of  the  S.W.  J  of  Sec.  7,  T.  26 
N.,  E.  1 E.,  T.  M.,  Perry,  Oklahoma,  land  district.  For  a  complete  under- 
standing of  the  case  in  all  of  its  phases,  it  is  necessary  to  detail  the 
various  proceedings. 

Benjamin  F.  Swarts  made  homestead  entry  for  the  tract  on  Septem- 
ber 26,  1893,  alleging  settlement  thereon  on  September  16,  1893,  the 
day  tbe  said  tract  and  adjacent  lands  were  opened  to  settlement  aud 
entry. 

On  October  6,  1893,  John  B.  Glover  filed  his  affidavit  of  contest 
alleging,  in  substance,  that  he  was  the  prior  settler,  and  a  hearing  was 
had  between  the  parties  uiion  such  charge  before  the  local  office,  begin- 
ning March  26,  aud  terminating  March  31,  1894.  The  local  officers 
found  that  Swarts  was  the  prior  settler.  Upon  appeal  your  office  did 
not  pass  upon  the  question  of  priority  of  settlement,  but  held  that 
Swarts  was  disqualified  by  reason  of  his  holding,  at  the  time  of  his 
settlement  and  thereafter,  a  commission  as  postmaster  at  Otoe,  in  the 
Territory  of  Oklahoma.  There  was  sufficient  proof  of  the  facts  as 
found  by  your  office  that  Swarts  was  acting  as  postmaster  at  and  after 
the  date  of  his  settlement,  as  he  introduced  his  commission  as  post- 
master, bearing  date  May  IS,  1892  (not  1893,  as  incorrectly  stated  in 
the  record),  and  apparently  excused  some  of  his  absences  from  tbe  tract 
upon  the  ground  that  he  was  attending  to  the  duties  of  postmaster  at 
the  postoffice.  After  the  decision  of  your  office  holding  him  disquali- 
fied for  the  aforesaid  reason,  he  cited  the  record  of  the  Post  Office 
Department,  which  was  secured  by  request  of  this  Department  and 
which  consisted  of  the  certificate  of  the  Postmaster  General,  then  act- 
ing, showing  that  he  (Swarts)  had  resigned  his  office  on  August  23, 
1893,  and  that  his  successor  was  appointed  on  September  13,  1893. 
While  protesting  against  the  injection  of  this  certificate  into  the  record, 
as  it  formed  no  part  of  the  testimony  taken,  Glover's  counsel  presented 
an  affidavit  of  one  William  M.  Snyder,  postmaster  at  Otoe,  showing 
that  during  the  fall  of  1893  and  up  to  June,  1894,  Swarts  acted  as 
deputy  postmaster  at  said  postoffice. 

This  Department  held,  upon  consideration  of  such  certificate,  that 
Swarts  was  not  acting  as  postmaster  at  the  time  of  his  settlement 
upon  the  tract,  and  was  not  disqualified  (23  L.  D.,  480).  No  finding 
was  made  that  he  was  the  prior  settler,  until  upon  consideration  of 
Glover's  motion  for  review,  which  was  denied  May  18, 1897  (unreported, 
24  L.  D.,  447). 

A  careful  examination  of  the  record  shows  that  the  local  office  was 
correct  in  finding,  upon  a  preponderance  of  the  evidence,  that  Swarts 
was  the  prior  settler,  his  act  of  staking  having  taken  place  about  ten 
minutes  prior  to  the  arrival  of  Glover  upon  the  tract.  Swarts  also 
seems  to  have  established  his  residence  upon  the  tract  within  a  month 
2967— VOL  29 45 
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after  his  initial  act  of  settlement,  as  he  had  lived  there  some  seventeen 
or  eighteen  days  and  had  made  improvements  upon  the  tract.  The 
hearing  was  had  a  little  over  six  months  after  the  o^jeuing  day  and 
settlement  by  Swarts,  and  it  was  difficalt  at  that  time  to  say  that  he 
had  not  established  nor  maintained  a  residence  upon  the  land  at  the 
date  of  the  hearing.  His  excuses  for  his  absences  were  that  he  was 
attending  to  the  duties  of  postmaster,  and  he  introduced  his  commission 
as  evidence  of  the  fact  of  his  appointment,  without  disclosing  that  he 
had  resigned  and  that  another  had  been  appointed  to  fill  his  place.  It 
appears  nowhere  in  the  record,  except  from  Snyder's  affidavit,  when 
the  latter  qualified  and  entered  upon  the  duties  of  such  office,  except 
that  it  was  in  the  "  fall  of  1893." 

On  December  17, 1896,  during  the  pendency  before  the  Department 
of  the  motion  for  review.  Glover  filed  a  supplemental  affidavit  of  contest 
charging  non-compliance  with  the  law  as  to  the  maintenance  of  resi- 
dence by  Swarts  since  the  date  of  the  original  hearing.  This  was 
rejected  by  the  local  office  because  Swarts  had  asked  for  and  obtaine*! 
a  leave  of  absence  which  had  not  then  expired.  This  affidavit  was 
thereafter  amended  charging  that  the  leave  of  absence  was  fraudu- 
lently obtained  by  reason  of  the  previous  failure  of  Swarts  to  comply 
with  the  law. 

Ko  notice  issued  upon  this  supxilemental  charge,  action  thereon  by 
the  local  officers  being  withheld  until  after  the  departmental  decision 
denying  the  motion  for  review,  which,  during  its  pendency,  acted  as 
a  supersedeas.  0pon  August  2, 1897,  Swarts  appeared  and  waived 
service  of  the  notice  of  the  supplemental  charge,  and  requested  that 
the  case  be  set  for  hearing. 

Swarts  having  applied  to  commute  his  homestead  entry,  the  hearing 
upon  tlie  supplemental  affidavit  was  finally  ordered  to  be  consolidated 
with  the  hearing  on  the  final  proof,  and  all  matters  at  issue  between 
the  parties  were  directed  to  be  determined  at  a  time  fixed.  The  final 
proof  was  never  completed,  the  papers  were  lost,  and  upon  being 
found,  the  proof  was  withdrawn  by  Swarts,  with  the  consent  of  the 
local  office,  against  the  objection  of  Glover. 

This  hearing,  in  which  both  parties  participated,  resulted  in  the 
finding  tl)<at  Swarts  had  not  complied  with  the  law  as  to  the  mainte- 
nance of  his  residence  upon  the  tract,  but  that  he  had  cured  his  default 
prior  to  service  of  notice  of  the  contest  upon  him,  and  this  was  affirmed 
by  your  office  upon  appeal.  The  decision  of  your  office  was  reversed 
by  the  Department  (29  L.  D.,  54);  and  this  decision  is  assailed  in  the 
motion  for  review  now  under  consideration. 

The  questions  at  issue  are  very  clearly  put  in  the  brief  filed  by  his 
counsel  in  reply  to  that  filed  by  thfe  attorneys  for  Glover: 

Ist.  That  Benjamin  F.  Swarts  bad  in  many  ways  evidenced  his  continuing  pur- 
pose to  hold  this  land  as  his  home  and  had  never  abandoned  same  so  as  to  warrant 
a  cancellation  of  the  entry. 

2nd.  That  conceding  'a  technical  default  as  to  residence  upon  Swarts'  part,  such 
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default  was  onred  prior  to  the  instltntioD  of  contest  by  Glover  alleging  such 
abandonment,  and 

3rd.  That  the  government  waa  fnlly  justified  in  excnsing  such  rlefaalt  nnd  per- 
mitting same  to  be  cured  prior  to  contest,  notwithstanding  Glover's  adverse  presence 
on  the  land. 

That  Swarts  has  not  maintained  his  residence  upon  tlie  tract  in  con- 
troversy was  established  at  the  second  hearing.  Indeed,  reading  the 
evidence  taken  at  the  first  hearing  with  that  subsequently  taken,  it  is 
doubtful  if  a  residence  was  ever  established  by  Swarts  upon  the  land  in 
good  faith  and  with  the  purpose  of  making  it  his  home  to  the  exclusion 
of  one  elsewhere.  This  may  be  gathered  from  his  own  testimony,  as 
well  as  by  the  testimony  offered  on  behalf  of  Glover.  He  was  in  busi- 
ness some  distance  from  the  tract  and  continued  therein,  making  only 
occasional  visits  to  the  land,  and  leaving  an  employe  in  possession.  It 
appears  from  his  evidence  that  he  endeavored  to  dispose  of  his  busi- 
ness, but  continued  therein  as  general  manager  at  the  request  of  his 
creditors. 

He  has  expended  considerable  money,  estimated  by  him  from  $700 
to  $1,000,  in  the  improvement  of  the  claim,  and  has  had  possession  of 
about  one  hundred  and  twenty  acres  of  the  land.  He  evidently  has 
not  been  compelled,  however,  to  resort  to  employment  elsewhere,  and 
his  absences  have  not  been  caused  by  poverty,  or  any  cause  except 
that  he  desired  to  retain  his  business  away  from  the  land  and  to  give 
it  his  personal  supervision  instead  of  entrusting  the  same  to  others. 
The  concurrent  findings  of  this  Department,  of  your  office,  and  the 
local  office,  that  he  has  not  maintained  his  residence  upon  the  tract, 
are  sustained  by  the  evidence. 

As  to  the  other  question  raised,  that  he  cured  his  default  by  placing 
his  wife  upon  the  tract  directly  before  his  leave  of  absence  expired,  it 
must  be  held  that  he  could  not  cure  such  default  in  the  presence  of  an 
adverse  settlement  claim,  asserted  in  good  faith  and  then  pending  and 
not  fully  determined,  owing  to  the  interposition  of  a  motion  for  review. 

It  was  held  in  the  case  of  Byrne  v.  Dorward  (5  L.  D.,  104, 105),  that — 

There  can  he  no  douht  of  the  correctness  of  the  position  that  pending  a  final 
decision  in  a  contest  on  whatever  ground  or  charge,  the  eutrymnn  whoso  claim  is 
attacked  should  continue  to  comply  with  the  law,  and  that  if  he  fail  to  do  this  he 
lays  himself  llahle  to  attack  in  a  suhsequeut  contest  should  he  successfully  defend 
in  the  one  pending.  To  hold  otherwise  would  be  to  condone  laches  and  to  open  the 
door  to  a  practice  which  would  enable  parties,  under  the  guise  of  a  contest,  to  hold 
lands  indefinitely  without  complying  with  the  requirements  of  law  under  which 
their  entries  were  made. 

This  rule  has  been  followed  without  deviation,  and  has  become  axio- 
matic.    (Thompson  et  al.  v.  Graver,  25  L.  D.,  279, 280, 281;  Wiiliiims  r. 
Gentry,  22  L.  D.,  033;  Rowan  r.  Kane,  26  L.  D.,  341, 343;  Johnson  et  al. 
r.  Smith,  23  L,  D.,  317.)     In  the  case  of  Thompson  et  al.  v.  Graver,  svpra, 
1 19  remarked  in  the  course  of  the  opinion: 

Kights  to  agricultural  public  land  may  bo  initiated  by  settlers  in  three  ways:  by 
entry,  by  contest,  and  by  settlement.     Contests  are  divisible  into  two  classes;  first, 
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whore  the  allegation  is  failure  to  comply  with  the  law  on  the  part  of  the  entryman, 
iriespective  of  any  superior  right  alleged  by  the  contestant;  and  second,  where  the 
contest  is  based  upon  the  assertion  of  superior  rights  and  is  not  dependent  ii\ton 
•delinquencies  upon  the  part  of  the  entryman.  The  difference  between  these  two 
'Classes  of  contests  is  material  and  has  been  recognized  by  the  Departraent.  Hall  r. 
;8tone  (16  L.  D.,  199),  Cotter  r.  Mclnnis  (21  L.  U.,  97),  and  Foote  r.  McMillan  (22  L. 
iD.,  280). 

Therein  it  is  held  that  where  a  contest  is  based  solely  upon  the  laches  of  the 
defeudaut  it  is  not  incumbent  upon  the  contestant  to  reside  upon  the  land  pending 
a  determination  of  the  contest,  but  that  u  contest  filed,  alleging  superior  rights,  by 
reason  of  prior  settlement,  to  that  of  the  entryman,  mnst  be  accompanied  by  the 
maintenance  of  residence. 

The  reason  of  this  holding  is  apparent  when  it  is  remembered  that  pending  contest 
an  entryman  must  reside  and  continue  his  improvements  upon  the  land  despite  the 
doubtful  tenure  of  his  holding,  and  the  contestant  so  alleging  prior  settlement  should 
he  constrained  to  do  as  much. 

The  rule  is  enforced  especially  where  the  parties  to  the  controversy 
rely  upon  priority  of  settlement.  In  this  case,  Swarts  and  Glover  were 
both  relying  upon  prior  settlement.  The  authorities  cited  in  the  depart- 
mental decision  complained  of  show  that  such  laches  can  not  be  cured 
in  the  presence  of  a  bona  fide  adverse  settlement  claim.  It  would  be 
harsh  to  rule  that  an  entryman,  who  pending  contest  to  determine 
prior  settlement,  abandons  the  land,  may  on  learning  of  a  depart- 
mental decision  in  his  favor  and  before  a  motion  for  review  thereof  is 
determined,  resume  residence  on  the  land  and  thereby  cure  his  default 
and  forestall  supplemental  proceedings  on  account  thereof  by  the  con- 
testant, who  has  meanwhile  maintained  bona  fide  residence  upon  the 
laud,  especially  where  the  default  occuriing  during  the  pendency  of  the 
•contest,  as  in  this  instance,  amounts  to  an  absence  for  a  period  of  thirty- 
three  months,  during  which  the  entryman  was  more  conveniently  and 
profitably  engaged  in  business  remote  from  his  claim. 

It  is  not  believed  that  the  general  rule  that  an  entryman  may,  as 
against  the  government  or  as  against  a  mere  contestant  for  a  preference 
riglit  under  section  two  of  the  act  of  May  14, 1880  (21  Stat.,  140),  cure 
his  default  prior  to  notice  or  knowledge  of  contest,  should  apply  to  a 
case  like  the  one  under  consideration. 

Such  has  never  been  the  rule  of  this  Department,  and  it  is  believed 
that  the  rule  announced  in  the  cases  of  McOalla  r.  Acker  (29  L,  D.,  203) ; 
Noble  et  ah  v.  Roberts  (28  L.  D.,  480) ;  Bates  v.  Bissell  (9  L.  D.,  546, 531), 
and  in  earlier  decisions,  ouglit  to  stand.  In  the  last  cited  case  the  rule 
was  applied  as  follows : 

In  the  absence  of  an  adverse  claim,  appellant's  entry  might  be  permitted  to  stand, 
but,  in  the  face  of  a  claim  asserted  in  good  faith  for  over  three  years  by  a  party 
residing  upon  the  land  during  all  of  the  time,  and  having  improvements  thereon 
reasonably  valued  at  a  thousand  dollars,  this  can  not  be  permitted. 

While  in  ordinary  cases  an  entryman  may  cure  his  default  prior  to 
notice  or  knowledge  of  a  contest,  this  rule  gives  way  to  another  no  less 
meritorious,  viz:  that  the  entryman  can  not  cure  his  default  as  against 
one  whose  equities  are  clearly  superior  to  his  own. 
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It  is  urged  that  tbere  was  error  in  the  departmental  decision  com- 
plained of  in  tbat  it  was  held  that — 

While  the  preseut  proceeding  is  in  the  nature  of  a  new  content  and  covers  matters 
not  in  iHsue  in  the  original  contest,  it  is  based  upon  the  failure  of  the  entryman  to 
comply  with  the  law  during  the  pendency  of  the  original  contest,  a  matter  always 
the  subject  of  an  inquiry  as  germane  to  the  original  case. 

There  was  no  error  in  that  ruling.  Glover's  charge  of  abandonment 
against  Swarts  was  not  an  independent  contest  but  rather  a  supple- 
mental charge  in  the  original  contest,  on  which  a  supplemental  hearing 
was  sought  in  furtherance  of  a  complete  determination  of  the  rights 
involved  in  the  original  contest. 

A  decision  of  the  supreme  court  of  Oklahoma,  rendered  in  a  case 
between  the  parties,  involving  tlie  right  of  possession  of  the  premises 
(Glover  v.  Swarts,  58  Pac.  Rep.,  943),  is  cited  as  contrary  to  the  views 
announced  in  the  departmental  decision  complained  of.  The  court  held, 
inter  alia  (syllabus),  that  a  contest  to  cancel  a  homestead  entry  upon 
the  ground  of  abandonment  is  a  contest  for  a  preference  right  of  entry 
after  the  existing  entry  has  been  canceled,  and  one  contesting  for  a 
X)reference  right  is  not  entitled  to  occupy  any  portion  of  the  land  in 
controversy,  as  against  the  entryman,  until  after  he  shall  have  procured 
the  cancellation  of  the  contested  entry.  This,  as  a  general  statement, 
is  not  in  conflict  with  any  departmental  decision,  nor  is  it  understood 
that  the  decision  of  the  court  goes  beyond  the  right  of  possession  oc 
attempts  to  mark  out  the  limits  of  departmental  authority,  or  to  say 
that  abandoment  by  an  entryman  during  the  pendency  of  a  contest  byr 
one  who  is  a  good  faith  settler  upon  the  land  may  not  be  made  the  sub- 
ject of  a  supplemental  inquiry  rather  than  an  independent  contest. 

The  affidavit  upon  which  the  supplemental  proceeding  in  this  case 
was  had  charged  in  substance  that  the  entryman  wholly  failed  to 
maintain  a  residence  in  good  faith  upon  the  tract  involved  at  any  time 
during  the  thirty-three  months  elapsing  since  the  hearing  upon  the 
original  charge,  and  that  he  had  not  inhabited  the  tract  otherwise  than 
to  make  occasional  visits  thereto  at  intervals  of  from  three  to  six 
months  apart  on  which  occasions  he  remained  on  said  tract  only  fiom  a 
few  hours  to  one  or  two  days,  and  had  afterwards  been  habitually 
absent  from  the  tract  during  said  period,  and,  further,  that  the  leave  of 
absence  obtained  by  him  on  January  10,  1890,  was  fraudulently  pro- 
cured by  reason  of  the  facts  so  stated.  While  this  affidavit  charged 
abandonment,  its  presentation  was,  as  before  stated,  not  the  institution 
of  an  independent  contest,  but  of  a  supplemental  proceeding  in  the  orig- 
inal  contest.  Kepeated  but  unsuccessful  efforts  had  been  made  by  (i lover 
to  secure  a  hearing  based  on  this  charge  while  the  proceedings  upon 
the  original  charge  were  pending,  and  the  affidavits  presented  in  that 
connection  were  all  made  known  to  an  attorney  for  Swarts.  It  is  in 
evidence  that  Swarts's  local  attorney  stated  to  witnesses,  in  etfect,  that 
Glover  would  have  been  successful  if  he  had  served  notice  of  his  contest 
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in  time,  but  that  this  was  thwarted  by  the  attorney.  The  latter  denies 
this  statement,  bat  the  preponderance  of  the  evidence  is  against  him. 
Swarts,  however,  denies  that  he.  had  any  notice  or  knowledge  of  the 
8Ui)plcmental  charge  before  he  placed  his  wife  npou  the  tract.  Bat 
without  deciding  the  effect  of  such  testimony,  it  is  clear,  iroui  a  long 
line  of  departmental  decisions,  that,  as  a  matter  of  administrative 
policy,  the  default  of  Swarts — if  indeed  he  ever  established  residence 
upon  the  tract  in  good  faith — was  not  cured,  and  could  not  be  cured, 
in  the  presence  of  an  adverse  settlement  claim  continually  asserted  in 
the  utmost  good  faith,  and  which  was  subject  only  to  the  compliance  of 
Swarts  with  the  terms  of  the  law  requiring  the  maintenance  of  his  res- 
dence  upon  the  tract. 
The  motion  for  review  is  denied. 


Aaron  Harris. 

Motion  for  review  of  departmental  decision  of  February  10,  1900,  29 
L.  D.,  486,  denied  by  Secretary  Hitchcock,  April  27, 1900. 


HOMESTEAD-EQUITABLE  ACTION-INSANE  ENTRYMAN. 

Fette  V,  Christiansen. 

"Wliero  notice  to  show  cause  why  an  entry  ehonhl  not  be  canceled  for  failure  to  eab- 
niit  proof  within  the  statutory  period  has  been  issued,  an  affidavit  of  conteBt 
subsequently  filed  will  not  <lefeat  equitable  confirmation  of  the  entry,  if  the 
showing  made  in  response  to  the  notice  is  satisfactory. 

The  provisions  of  the  act  of  June  8,  1880,  with  respect  to  the  issuance  of  patent  in 
cases  where  a  homesteader  has  become  insane,  do  not  authorize  patent  if  the 
proof  submitted  fails  to  show  the  citizenship  of  the  entryman. 

Secretary  Hitchcock  to  the  Commissioner  of  the  Ge7ieral  Land  Office^ 
( W.  V.  D.)  April  30,  WOO.  (A.  S.  T.) 

On  May  31, 1888,  Louis  Christiansen  made  homestead  entry  No.  6088, 
for  the  SW.  J  ot  Sec.  10,  T.  27  N.,  R.  43  E.,  Spokane  Falls,  Washington, 
and  district. 

On  October  0,  1896,  the  register  and  receiver  of  said  land  office 
reported  to  your  office  that  on  May  31, 1890,  they  notified  Christiansen 
that  he  would  be  allowed  thirty  days  in  which  to  show  cause  why  said 
entry  should  not  be  canceled,  Christiansen  having  failed  to  offer  final 
proof  within  the  time  allowed  by  law.  Said  local  officers  also  reported 
that  they  had  been  notified  that  Christiansen  was  in  the  insane  asylum 
at  Medical  Lake,  and  that  he  desired  to  retain  the  land,  but  that  no 
agent  had  been  appointed  to  make  final  proof,  and  that  more  than  forty 
days  had  elapsed  and  no  steps  had  been  taken.    No  action  was  taken 
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by  your  office,  at  that  tiuie,  ou  said  report  and  on  September  29, 1898, 
the  local  officers  called  attention  of  your  office  to  the  matter. 

On  October  18, 1898,  you  advised  the  local  officers  to  notify  the 
suiiermtendeiit  of  said  asylum  of  Christiansen's  right  to  make  the  proper 
proof  and  perfect  his  claim  through  whoever  might  legally  represent 
him,  and  on  January  28, 1899,  the  local  officers  reported  to  you  that  they 
had,  on  October  26, 1898,  given  the  notice  as  advised  by  you,  by  regis- 
tered mail,  but  that  no  action  had  been  taken. 

On  February  19, 1899,  Diedrick  G.  Fette  tiled  his  affidavit  of  contest 
against  said  entry,  alleging  'Hhat  the  said  Louis  Christiansen  has 
wholly  failed  to  submit  final  proof  in  support  of  said  entry  within  the 
time  required  by  law."  Said  Fette  at  the  same  time  applied  to  enter 
the  land.  The  local  officers  rejected  the  affidavit  of  contest,  and  also 
the  application  to  make  entry  for  the  land. 

On  March  1, 1899,  you  instructed  the  local  officers  that  if  Christiansen 
had  complied  with  the  requirements  of  the  law  as  to  residence  on,  and 
cultivation  of,  the  land  up  the  time  when  he  became  insane,  and  proper 
proof  of  that  fact  should  be  made,  he  was  entitled  to  patent  for  the 
land  and  that  until  proper  parties  had  been  notified  you  did  not  feel 
warranted  in  canceling  the  entry;  and  you  directed  them  to  give  notice 
in  accordance  with  the  requirements  of  the  laws  of  the  State  of  Wash- 
ington relative  to  service  of  process  upon  insane  persons. 

On  March  11,  1899,  Fette  appealed  from  said  action  of  the  local 
officers  to  your  office.  In  said  api)eal  Fette  admits  that  Christiansen 
was  committed  to  the  insane  asylum  on  May  18, 1892  ^<  where  he  has 
remained  as  an  inmate  to  the  present  time.^' 

On  March  21, 1899,  said  local  officers  reported  that  in  response  to 
former  notices  issued  by  them,  Henry  Cameron,  as  guardian  of  said 
Louis  Christiansen,  had  on  that  day  filed  notice  of  his  Intention  to  offer 
final  iH'oof  on  said  homestead  entry,  and  had  filed  a  certified  copy  of 
letters  of  guardianship,  issued  out  of  the  superior  court  of  Spokane 
county,  State  of  Washington,  on  March  20, 1899,  and  that  notice  for 
publication  had  been  issued. 

Ou  May  16, 1899,  Cameron,  as  guardian,  ofi'ered  final  proof  on  said 
entry  in  behalf  of  Christiansen,  and  on  the  same  day  Fette  filed  a  pro- 
test against  the  acceptance  of  said  proof.  The  local  officers  suspended 
action  on  the  final  proof  off'ered  by  Cameron  and  on  September  27,  1899, 
transmitted  said  proof  and  said  protest  to  your  office  where,  on  Decem- 
ber 28,  1899,  a  decision  was  rendered  wherein  it  was  ''held  that 
Christiansen,  as  an  insane  person,  was  and  is  incapable  of  making  a 
default,  and  that  his  entry  could  not  be  canceled  for  any  alleged 
default  occurring  while  insane,"  and  by  said  decision  Fette's  affidavit  of 
contest  was  rejected  and  his  said  protest  was  dismissed,  and  it  was 
ordered  that  final  certificate  issue  upon  the  proof  offered  by  Cameron 
and  that  the  claim  be  passed  to  patent.  Fette  has  appealed  to  this 
Department. 
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The  final  proof  offered  by  Gameron  shows  that  Christiansen  is  a 
single  man;  that  he  established  his  residence  on  the  land  soon  after 
making  his  entry  and  resided  there  continuously  till  he  was  removed 
to  the  insane  asylum,  which  was  done  in  1893,  under  an  order  of  the 
judge  of  the  superior  court  of  Spokane  county,  Washington.  A  certi- 
fied copy  of  said  order  is  on  file  with  said  proof. 

Christiansen  built  a  house,  cleared  seven  acres  of  the  land  and  broke 
five  acres  on  which  he  raised  a  crop  each  season  till  he  was  committed 
to  said  asylum.  He  also  made  various  other  improvements  not  neces- 
sary to  describe  or  enumerate.  Suffice  it  to  say,  they  are  estimated  to 
be  worth  about  $500.00  and  are  found  to  be  amply  sufficient  to  meet 
the  requirements  of  the  homestead  law  as  to  improvements. 

The  ground  upon  whicii  it  is  insisted  that  said  final  proof  should  be 
rejected,  said  entry  canceled  and  Fette  allowed  to  make  entry  for  the 
land,  is  that  said  proof  was  not  offered  within  the  time  required  by  the 
homestead  law. 

Cameron  moved  onto  the  land  in  March,  1893,  and  has  resided  on  it 
ever  since. 

It  is  said,  in  argument  for  Fette,  that  Christiansen  is  an  unmarried 
man  and  has  no  known  heirs,  and  that  Cameron's  object  in  offering  proof 
on  the  claim  is  to  get  the  land  for  his  own  benefit;  and  it  is  insisted 
that  this  case  is  not  entitled  to  equitable  consideration,  but  should  be 
decided  upon  the  strict  rules  of  the  statute  and  that  inasmuch  as 
Christiansen  failed  to  make  final  proof  within  the  time  allowed  by  the 
statute,  the  proof  offered  by  Cameron,  as  guardian,  should  be  rejected 
and  the  entry  canceled.  In  your  said  decision  consideration  was  given 
to  the  correspondence  between  your  office  and  the  local  office  relative 
to  said  entry;  the  reports  made  by  the  local  officers,  the  notices  issued 
by  them  in  reference  to  the  making  of  the  final  proof,  etc.,  and  it  was 
held,  in  substance,  that  these  were  proceedings  by  the  United  States 
looking  to  the  cancellation  of  the  entry,  and  that  inasmuch  as  these 
proceedings  were  had  prior  to  the  filing  of  the  contest  affidavit  by 
Fette  that  therefore  the  matter  is  entirely  between  the  government 
and  the  entrynian,  or  his  representative,  and  that  Fette  acquired  no 
interest  in  it  by  tiling  his  contest  affidavit,  his  application  to  make 
entry  for  the  land,  or  his  protest  against  the  final  proof  offered  by 
Cameron.  It  is  practically  conceded  that  Christiansen  fully  complied 
with  the  law  as  to  residence,  etc.,  from  the  time  of  making  his  entry  till 
he  was,  by  the  order  of  the  court,  committed  to  the  insane  asylum ;  that 
he  is,  and  ever  since  1892  has  been,  insane  and  therefore  incapable  of 
looking  after  his  interests,  and  that  no  one  was  legally  authorized  to 
represent  him  till  the  sippointment  of  Cameron  as  his  guardian.  Under 
these  circumstances  can  it  be  said  upon  principles  of  justice  or  equity, 
that  because  of  his  affliction  and  because  he  had  no  relative  or  friend 
to  look  after  his  interest  and  see  that  his  proof  wAs  made  in  the  time 
fixed  by  the  statute,  that  therefore  he  should  forfeit  his  entry  and  lose 
the  fruits  of  all  the  labor  expended  by  him  in  improving  his  claim? 
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By  the  act  of  Congress  approved  June  8,  1880  (21  Stat.,  166),  it  is 
provided : 

That  iu  all  cases  in  which  parties  who  regularly  initiated  claims  to  public  lands 
as  settlers  thereon  according  to  the  provisions  of  the  preemption  or  homestead  laws, 
have  become  insane,  or  shall  hereafter  become  insane  before  the  expiration  of  the 
time  daring  which  their  residence,  cultivation  or  improvement  of  the  land  claimed 
by  them  is  required  by  law  to  be  continued  iu  order  to  entitle  them  to  make  the 
proper  proof  and  perfect  their  claims,  it  shall  be  lawful  for  the  required  proof  and 
payment  to  be  made  for  thoir  benefit  by  any  person  who  may  be  legally  authorized 
to  act  for  them  during  their  disability,  and  thereupon  their  claims  shall  be  confirmed 
and  patented,  provided,  it  shall  be  shown  by  proof  satisfactory  to  the  Comminsioner 
of  the  General  Land  Office  that  the  parties  complied  in  good  faith  with  the  legal 
requirements  up  to  the  time  of  their  becoming  insane,  and  the  requirement  iu  home- 
stead entries  of  an  affidavit  of  allegiance  by  the  applicant  in  certain  cases  as  a  pre- 
requisite to  the  issuing  of  the  patents  shall  be  dispensed  with  so  far  as  regards 
such  insane  parties. 

In  the  case  of  Dyche  r.  Beleele  (24  L.  B,, 494),  it  was  held  (syllabus): 

A  contest  against  the  entry  of  an  insane  homesteader  must  fail  if  it  appears  that 
the  eutryman  had  complied  with  the  law  up  to  the  time  when  he  became  insane. 

By  General  Land  Office  circuhir  of  July  11,  1899  (p.  269),  providing 
for  the  adjudication  of  certain  claims  under  sections  24a0  to  2407  of 
the  lievised  Statutes,  in  addition  to  the  class  of  claims  formerly  pro- 
vided for  by  said  sections,  the  following  are  included: 

All  homestead  and  timber  culture  entries  in  which  good  faith  appears,  and  a  sub- 
stantial compliance  with  law,  and  in  which  there  is  no  adverse  claim,  but  in  which 
full  compliance  with  law  was  not  atfeoteil,  or  final  proof  made  within  the  period 
prescribed,  or  residence  established  on  the  land,  in  homestead  entries,  within  the 
time  fixed  therefor  by  statute,  or  official  regulation  based  thereon,  and  in  which 
such  failure  was  caused  by  ignorance  of  the  law  by  accident  or  mistake,  by  sickness 
of  the  party  or  his  family,  or  by  any  other  obstacle  ichtch  he  could  not  control. 

But  it  is  insisted  that  this  case  does  not  come  within  the  purview  of 
the  above  rule  on  account  of  the  adverse  claim  of  Fette.  If  Fette  has 
any  vaHd  adverse  claim,  that  tact  would  havc^  the  effect  to  take  this 
case  out  of  the  above  category.  In  the  case  of  Fargher  et  al,  v,  l*arker 
(14  L.  D.,  83),  it  is  held  (syllabus)  : 

An  application  to  contest  an  entry,  filed  during  the  pendency  of  proceedings  by 
the  government  confers  no  right  upon  the  contestant  but  may  be  received  and  held 
subject  to  the  final  disposition  of  said  proceedings. 

Where  notice  to  show  cause  why  an  entry  shonid  not  be  canceled  for  failure  to 
submit  proof  within  the  statutory  period  has  been  issued,  an  affidavit  of  contest 
subse(.|uently  filed  will  not  defeat  equitable  confirmation  of  the  entry  if  the  showing 
made  is  satisfactory. 

Such,  in  effect,  has  been  the  holding  of  this  Department  in  various 
other  cases. 

In  the  case  at  bar  a  formal  notice  to  show  cause  why  the  entry  should 
not  be  canceled  for  failure  to  offer  final  proof  within  the  statutory 
period,  was  issued  by  the  local  officers  on  May  31,  1896,  and  the  issu- 
ance of  said  notice  was  clearly  the  initiation  of  proceedings  by  the 
government  looking  to  the  cancellation  of   the  entry.    Said  notice 
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appears  to  have  beeu  sent  by  registered  mail,  and  after  the  lapse  of 
forty  days  from  the  date  of  its  receipt,  the  local  officers  reported  to 
your  office  the  fact  of  the  issuance  aud  sending  of  said  notice,  and  that 
they  had  been  informed  that  Christiansen  was  confined  in  said  insane 
asylum. 

The  matter  was  thus  pending  before  your  office  on  said  rei)ort  of  the 
local  officers,  when,  on  October  18, 1898,  because  of  the  reported  insan- 
ity of  Christiansen  aud  presumably  because  it  was  thought  that  owing 
to  his  insanity,  said  notice  had  not  been  properly  served,  you  directed 
the  local  officers  to  notify  the  superintendent  of  said  asylum  that  the 
proof  might  be  made  by  Christiansen's  legal  representative,  this  was 
merely  another  step  taken  by  your  office  in  the  proceedings  which  had 
been  initiated  by  the  issuance  of  said  notice,  and  on  October  26, 1898, 
a  notice  was  served  on  said  superintendent  in  accordance  with  your 
directions.  Whether  said  notice  informed  the  superintendent  that  the 
entry  would  be  canceled  unless  the  proof  should  be  made,  or  what  were 
the  contents  of  the  notice  beyond  informing  the  superintendent  of  the 
right  of  a  representative  to  make  the  proof  in  behalf  of  Christiansen, 
does  not  appear,  but  whatever  may  have  been  the  character  of  the 
notice,  its  issuance  and  service  was  another  step  taken  in  the  proceed- 
ings originally  initiated  by  tlie  issuance  of  said  first-named  notice.  On 
January  28, 1899,  the  local  officers  transmitted  to  your  office  proof  of 
service  of  said  notice  on  said  superintendent.  This  was,  so  far  as  the 
reconl  shows,  the  last  step  taken  in  said  proceedings  prior  to  the  filing 
of  the  contest  affidavit  by  Fette  on  February  19, 1899.  But  at  that 
time  (February  19, 1899)  all  of  the  foregoing  proceedings  had  been  had 
pursuant  to  the  original  purpose  to  cancel  the  entry  unless  good  cause 
to  the  contrary  should  be  shown,  which,  up  to  that  time,  had  not  been 
done,  and  the  matter  was  still  pending  before  your  office  undisposed  of 
when  said  affidavit  of  contest  was  filed  by  Fette. 

The  filing  of  the  contest  affidavit  <at  this  stage  of  the  proceedings 
did  not  have  the  efiect  to  confer  upon  Fette  any  rights,  nor  to  interfere 
in  any  way  with  the  matter  then  pending  before  your  office  relative  to 
the  cancellation  of  the  entry. 

Henry  Cameron  was,  by  the  superior  court  of  Spokane  county, 
Washington,  appointed  guardian  for  Christiansen  on  March  20, 1899, 
and  on  the  next  day  he  filed  notice  of  his  intention  to  offer  final  proof 
on  said  entry,  as  such  guardian.  Publication  was  duly  made,  and 
said  proof  was  offered  accordingly. 

On  March  31, 1899,  the  local  officers  reported  that: 

111  response  to  the  former  notices  served  by  this  office  Mr.  Henry  Cameron 
appeared  at  tlie  office  today  and  filed  notice  of  application  to  make  final  proof  on 
said  homestead  as  guardian  of  said  Louis  Christiansen. 

On  October  6,  1896,  the  local  oflScers  reiK)rted  that  having  learned 
that  Henry  Cameron  was  residing  on  the  land  they  notified  him  at  the 
time  of  issuing  the  first  notice  above  mentioned. 
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It  is  now  iusisted  for  Fette  that  it  was  error  to  accept  the  proof 
offered  by  Gamerou  iu  response  to  notice  issned  previous  to  his  ap- 
l)ointtnent  as  gaardian,  and  that  such  notices  were  not  legal,  nor  were 
they  properly  served,  and,  hence,  were  not  "proceedings"  against. the 
entry  within  the  meaning  of  the  law. 

When  Cameron  was  appointed  guardian  he  was  clothed  with  author- 
ity to  represent  Christiansen  in  offering  said  final  proof  and  it  was  not 
incumbent  on  him  to  wait  until  he  was  notified  by  the  local  officers  of 
the  necessity  of  offering  such  proof,  if  he  knew  that  the  interest  of  his 
ward  required  that  it  should  be  done,  and  acted  upon  such  knowledge, 
it  does  not  matter  how,  from  what  source  or  when  he  obtained  the 
information. 

In  the  case  of  Fargher  et  al  v.  Parker  (supra)  which  was  similar  in 
many  respects  to  the  case  at  bar,  it  was  held  that — 

The  presamptioQ  is  that  claimant,  or  if  deoeased,  his  heirs,  were  cognizaut  of  the 
date  when  the  entry  expired  by  limitation,  hence  the  notice  is  simply  a  preliminary 
step  on  the  part  of  the  government  looking  toward  the  cancellation  of  the  entry, 
and  shonld  it  subsequently  appear  that  the  claimant,  or  the  claimant  and  his  heirs, 
have  complied  with  the  law,  the  entry  may  be  submitted  to  the  board  of  equitable 
adjudication. 

The  final  proof  in  this  case  was  not  offered  within  the  statutory 
period,  and  there  seems  to  be  no  statutory  provision  for  extending  the 
time  within  which  it  may  be  offered;  therefore  it  shall  appear  from  the 
proof  that  Christiansen  has  fulfilled  all  the  requirements  of  the  law, 
except  in  that  since  his  commitment  to  said  asylum,  he  has  not  resided 
upon,  cultivated  and  improved  the  land,  the  case  will  be  a  proper  one 
for  reference  to  the  board  of  equitable  adjudication. 

But  before  such  reference  should  be  had,  it  should  be  shown  that 
nothing  remains  to  be  done  by,  or  for,  Christiansen  to  entitle  him, 
under  the  law  and  upon  principles  of  equity,  to  patent  for  the  land. 

While  a  homestead  claim  may  be  initiated  by  an  alien  who  has  made 
proper  declaration  of  his  intention  to  become  a  citizen  of  the  United 
States;  before  patent  can  issue  upon  an  entry  made  by  such  a  person, 
the  law  requires  that  he  shall  become  a  citizen  of  the  United  States. 

The  proof  shows  that  Christiansen  had  made  the  requisite  declaration 
of  his  intention  to  become  such  citizen,  and  he  was  therefore  qualified 
to  make  entry  for  the  land;  but  inasmuch  as  it  is  not  shown  that  he 
has  ever  been  admitted  to  such  citizenship,  it  was  error  to  hold  that 
patent  should  issue  to  him  for  the  land  in  the  absence  of  such  showing. 

The  act  of  becoming  a  citizen,  like  that  of  declaring  his  intention  to 
do  so,  is  one  which  must  be  performed  by  the  party  iu  person,  and  can 
not  be  done  through  or  by  another  for  him,  but  the  fact  of  his  admis- 
sion to  such  citizenship — if  such  be  the  fact — may  be  shown  by  anyone 
authorized  to  make  proof  for  him. 

Your  said  decision  is  therefore  modified,  the  case  will  be  remanded 
to  the  local  office,  and  you  are  directed  to  cause  Cameron,  as  guardian 
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of  Christiansen,  to  be  notified  that  unless  he  shall  famish  satisfactory 
evidence,  within  a  time  to  be  fixed  by  you,  showing  that  Christiansen 
has  been  admitted  as  a  citizen  of  the  United  States,  said  entry  will  be 
caneeled  without  further  notice,  and  in  case  such  proof  shall  be  made 
within  the  time  to  be  specified  by  you,  then  this  cause  will  be  referred 
to  the  board  of  equitable  adjudication  for  appropriate  action. 


SECOND  HOMESTEAD  ENTKY— ACT  OF  DECEMBER  20,  1894. 

George  T.  Marshall. 

The  right  to  make  a  second  homestead  eutry  imder  the  act  of  December  24,  1894,  is 
not  defeated  by  the  fact  that  the  tirst  entry  was  relinquished,  if  the  caDcellation 
of  said  entry  would  have  been  ordered,  on  a  disclosure  of  the  facts  to  the  Land 
Department. 

Secretary  Hitchcock  to  the  Commissioner  of  the  General  Land  Office, 
(W.  V.  D.)  April  30,  1900.  (L.  L.  B.) 

December  26,  1893,  George  T.  Marshall  made  homestead  entry  for 
the  SW.  J  of  the  NW.  J  and  the  N.  i  of  the  SW.  J,  Sec.  1,  T.  20  :S.,  R. 
28  W.,  Harrison,  Arkansas.  April  26, 1899,  this  entry  was  canceled 
upon  his  relinquishment. 

August  10, 1899,  Marshall  made  application  to  enter  the  W.  ^  of  the 
SW.  J  of  Sec.  2  of  the  same  township  and  range. 

He  filed  with  his  said  application  his  affidavit,  corroborated  by  two 
witnesses,  to  the  efifect  that  after  he  made  his  entry  in  1893,  he  cut  a 
set  of  house  logs  (presumably  for  use  in  making  a  house  on  the  land 
embraced  in  his  entry),  when  the  weather  became  so  bad  that  he  could 
not  work  out  doors  for  six  weeks,  during  which  time  he  became 
afflicted  with  carbuncles,  which  disabled  him  from  work  for  about  six 
months;  that  on  this  account  and  being  a  poor  man  he  was  absolutely 
unable  to  comply  with  the  law  and  support  his  family,  was  unable  to 
build  his  house  and  improve  the  land,  and  that  from  the  above  facts, 
and  for  no  other  cause,  he  has  failed  to  comply  with  the  law  under  his 
said  entry,  and  he  now  asks  to  be  allowed  to  make  a  second  entry 
under  the  act  of  ])ecember  29, 1894  (2S  Stat.,  599). 

It  appears  that  the  local  officers  took  no  action  upon  his  application, 
but  forwarded  the  papers  to  your  office. 

On  an  examination  of  the  record,  by  your  office  decision  of  Xovera- 
ber  11,  1899,  his  application  was  rejected,  fur  the  following  reasons 
stated  in  said  decision: 

It  does  not  appear  by  the  records  of  tbis  office  that  Marshall's  entry  has  ever 
been  attacked  for  invalidity.  Tlie  case  does  not  fall  under  the  remedial  provisions 
of  the  act  of  December  29, 181)4  (28  Stat,  599),  because  the  entryraau  never  estab- 
lished residence  on  the  land  and  was  not  a  settler  in  the  proper  meaning  of  the 
term.  Marshall  does  not  satisfactorily  show  that  circumstances  beyond  bis  control 
prevented  bim  from  complying  with  the  law  for  the  five  years  and  more  intervening 
from  date  of  entry  to  the  date  of  his  application  for  a  second  privilege. 

Marshall  has  appealed  to  this  Department. 
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The  act  of  December  29,  18(14  (supra),  is  an  amendment  to  section  3 
of  the  act  of  March  2, 1889  (25  Stat.,  So4:),    Said  section  3  is  as  follows: 

That  whenever  it  shall  be  made  to  appear  to  the  register  and  receiver  of  any 
public  laud  oiiice,  under  such  regulations  as  the  Secretary  of  the  Interior  may  pre- 
scribe, that  auy  settler  upon  the  public  domain  under  existing  law  is  unable  by 
reasop  of  a  total  or  partial  destruction  or  failure  of  crops,  sickness,  or  other 
unavoidable  casualty,  to  secure  a  support  for  himself,  heraelf,  or  those  dependent 
upon  him  or  her  upon  the  lands  settled  upon,  then  such  register  and  receiver  may 
grant  to  such  settler  a  leave  of  absence  from  the  claiui  upon  which  he  or  she  has 
filed  for  a  period  not  exceeding  one  year  at  any  one  time,  and  such  settler  so  granted 
leave  of  absence  shall  forfeit  no  rights  by  reason  of  such  absence :  Provided,  That  the 
time  of  such  actual  absence  shall  not  be  deducted  from  the-  actual  residence  required 
by  law. 

The  act  of  December  29, 1894  {stipra)^  adds  the  following: 

That  if  any  such  settler  has  heretofore  forfeited  his  or  her  entry  for  any  of  said 
reasons,  such  person  shall  be  permitted  to  make  entry  of  not  to  exceed  a  quaiiier 
section  on  auy  public  land  subject  to  entry  under  the  homestead  law,  and  to  perfect 
title  to  the  same  under  the  same  conditions  in  every  respect  as  if  he  had  not  made 
the  former  entry. 

The  word  "forfeited,"  as  used  in  this  amended  act,  does  not  neces- 
sarily mean  that  the  entry  has  been  canceled  through  a  contest  or  by 
a  decision  of  the  land  department. 

In  this  case,  by  the  failure  of  Marshall  to  reside  upon  or  cultivate 
the  land  embraced  in  his  entry,  he  thereby  forfeited  his  entry,  and  his 
rights  thereunder. 

In  other  words,  a  relinquishment  by  the  eutryman  does  not  neces- 
sarily exclude  him  from  the  benefits  of  this  amendment,  in  cases  where 
cancellation  would  be  ordered,  uiK)n  examination  of  the  facts  by  the 
land  department. 

In  the  case  of  Patrick  H.  Guthrey  (2«  L.  D.,  649-552),  it  is  said: 

Although  accompanied  with  a  relinquishment  his  parting  with  his  right  to  the 
land  was  not  voluntary,  but  forced,  owing  to  unforeseen  vicissitudes,  and  his  relin- 
quishment was  not  made  for  the  purpose  of  gain,  but  was  made  at  a  sacrifice  to 
secure  means  of  a  livelihood. 

It  is  evident  from  the  record  in  this  case  that  the  applicant  when  he 
relinquished  his  entry  did  so  because  he  believed  that  he  would  not  be 
allowed  to  go  on  and  perfect  it  by  reason  of  his  failure  to  establish 
residence  on  the  land  within  the  time  required  by  law.  Being  honestly 
of  that  opinion,  ho  relinquished  it,  and  now  if  he  cannot  make  a  second 
entry  he  will  be  deprived,  unless  Congress  comes  to  his  aid,  of  exercis- 
ing his  homestead  right.  It  is  a  case  of  great  hardship.  Marshall  is 
a  poor  man,  without  a  home  or  means  of  support.  There  is  no  adverse 
claimant.  It  is  believed  that  he  comes  within  the  spirit  of  the  said  act 
of  December  29, 1894.  See  Charles  A.  Garrison  (22  L.  D.,  179).  You 
will  direct  that  his  entry  be  allowed. 

The  decision  appealed  from  is  accordingly  reversed. 
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MINING  CLAIM— APPLICATION  FOR  SURVEY. 

Tipton  Gold  Mining  Company. 

If,  after  the  issue  of  an  order  for  the  survey  of  a  mining  claim,  a  relocation  is  made, 
embracing  ground  not  included  in  the  original  order,  a  new  order  of  survey 
must  be  obtained,  which  should  bear  ita  proper  number  in  the  curreut  series. 

The  signature  to  an  application  for  the  survey  of  a  mining  claim  should  be  in  the 
handwriting  of  the  claimant,  his  agent,  or  attorney. 

Secretary  HitchcocJc  to  the  Commissioner  of  the   General  Land  Office^ 
(W.  V.  D.)  April  30,  1900.  (W.  A.  E.) 

December  21,  1896,  on  the  application  of  The  Tipton  Gold  Mining 
Company,  the  U.  S.  surveyor- general  for  the  State  of  Colorado  issued 
an  order,  !N^o.  11,681,  for  the  survey  of  the  American  Flag  and  otlier 
lode  mining  claims,  in  the  Pueblo,  Colorado,  land  district. 

January  29, 1897,  the  field  notes  of  the  survey  were  filed  in  the  office 
of  the  surveyor- general  by  Edward  S.  Snell,  United  States  deputy 
mineral  surveyor. 

February  3^  1897,  the  field  notes  were  returned  because  the  lines  of 
the  American  Flag  claim,  as  described  therein,  differed  very  materially 
from  the  description  given  in  the  certified  copy  of  the  location  certifi- 
cate, upon  which  the  order  for  survey  was  based.  In  connection  with 
the  return  of  the  field  notes,  it  was  required  that  an  amended  location 
of  the  claim  be  made  and  a  new  application  for  survey  filed,  together 
with  a  certified  copy  of  said  amended  location  certificate,  and  the 
proper  certificate  of  deposit  of  five  dollars  for  additional  office  work. 

April  16, 1897,  a  certified  copy  of  amended  location  certificate,  an 
application  for  amended  survey,  and  a  certificate  of  deposit  were  filed 
as  required  by  the  surveyor-general. 

April  17,  1897,  these  papers  were  returned  to  the  mineral  claimant 
for  the  reasons:  (1)  that  there  was  a  serious  discrepancy  between  the 
original  and  the  amended  locations,  the  latter  including  three  hundred 
feet  of  apparently  new  ground  and  making  a  difference  of  three  hun- 
dred feet  in  length  of  lode  line;  and  (2)  that  the  signatures  to  the 
application  were  written  in  type,  instead  of  being  in  the  handwriting 
of  the  applicant's  agent  or  attorney.  It  was  held  by  the  surveyor- 
general  that  in  view  of  the  discrepancies  between  the  original  and 
amended  locations,  the  old  number  11,681  would  have  to  be  abandoned, 
and  that  upon  receipt  of  an  application  i^roperly  signed  an  amended 
order  for  survey  would  issue  wath  a  number  in  the  current  series. 

From  this  action  the  company  appealed  to  your  office  and  by  your 
office  decision  of  September  30,  1897,  the  action  of  the  surveyor-general 
was  affirmed,  whereupon  further  appeal  was  taken  to  the  Department. 

Xumerons  specifications  of  error  are  alleged,  the  substance  of  which 
is  that  the  appellant  has  complied  with  the  rules  and  regulations  of 
the  Dei)artnient;  that  the  survey  of  said  claim  has  been  properly  and 
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correctly  made  under  the  order  of  the  snrvej'or-general,  and  has  been 
designated  as  survey  No.  11,681;  that  there  is  no  law  or  regulation 
which  requires  the  appellant  to  abandon  this  number  and  take  a  new 
and  higher  number;  and  that  the  signature  to  the  application  for  sur- 
vey is  sufficient,  there  being  no  rule  or  regulation  requiring  that  such 
signature  should  be  in  the  handwriting  of  the  applicant's  agent  or 
attorney. 

The  action  of  the  surveyor-general,  requiring  the  abandonment  of 
the  original  number  of  survey  and  the  substitution  of  a  new  number 
in  the  current  series,  was  based  upon  paragraph  12,  appendix  A,  of 
the  manual  of  instructions  for  the  survey  of  mineral  lands,  issued  by 
your  office  October  25, 1895.    This  paragraph  reads  as  follows: 

If,  after  having  obtained  an  order  for  survey,  you  should  find  that  the  record  of 
location  does  not  practically  describe  the  location  as  staked  upon  the  ground,  you 
should  file  a  certified  copy  of  an  amended  location  certificate,  correctly  describing 
the  claim,  and  obtain  an  amended  order  for  survey.  If  a  relocation  of  the  claim  is 
made  embracing  ground  not  included  in  the  original  order,  or  other  material  change 
is  made,  you  will  abandon  the  original  number  of  the  order  for  survey,  and  a  new 
order  will  be  issued  in  which  a  number  in  the  current  series  will  be  substituted. 

The  American  Flag  lode  mining  claim  was  located  January  1,  1896, 
and  the  location  notice  filed  for  record  January  23, 1896,  describes  the 
claim  as  follows: 

Beginning  at  corner  No.  1,  whence  Straub  Mt.  bears  N.  75^^  E.,  Big  Bull  Mt.  N.  53^ 
£.  and  Squaw  Mt.  bears  N.  32"^  E.,  thence  S.  43^  E.  1200  ft.  to  Cor.  No.  2;  thence  S. 
47^  W.  30O  ft.  to  Cor.  No.  3;  thence  N.  43-  W.  1200  ft.  to  Cor.  No.  4;  thence  N.  47^ 
£.  300  ft.  to  Cor.  No.  1,  the  place  of  beginning. 

The  amended  location  notice,  filed  for  record  March  25,  1897, 
describes  the  claim  as  follows: 

Beginning  in  corner  No.  1,  whence  the  S.  E.  Cor.  Sec.  36,  T.  15  S.,  R.  70  W.  i)f  the 
6th  P.  M.  bears  N.  55-  28'  E.,  3821.78  feet;  thence  S,  14-  T  E.  1500  ft.  to  Cor.  No.  2; 
thence  N.  85-^  19'  E.  295.^3  ft.  to  Cor.  No.  3;  theuce  N.  14-  T  W.  1500  ft.  to  Cor.  No. 
4;  thence  S.  85-  19'  W.  295.63  ft.  to  Cor.  No.  1,  the  place  of  beginning. 

This  being  the  same  lode  originally  located  on  the  Ist  day  of  January,  1896,  and 
recorded  on  the  23rd  day  of  January,  1896,  in  Book  59,  page  430,  in  the  oflQce  of  the 
recorder  of  Fremont  county.  This  further  additional  and  amended  certificate  of 
location  is  made  without  waiver  of  any  previously  acquired  rights,  but  for  the  pur- 
pose of  correcting  any  errors  in  the  original  location,  description  or  record,  and 
of  taking  in  and  acquiring  all  forfeited  or  abandoned,  overlapping  ground,  and  of 
taking  in  any  part  of  any  overlapping  claim  which  has  been  abandoned,  and  of 
securing  all  the  benefits  of  said  section  2409  of  the  General  Statutes  of  Colora<lo. 

The  field  notes  of  survey  are  not  with  the  record. 

Taking  corner  No.  1  of  both  location  notices  as  identical,  the  two 
locations  lie  across  each  other  at  an  angle  of  about  twenty-eight 
degrees;  the  amended  location  includes  considerable  ground  not 
covered  by  the  original  location  notice;  and  the  lode  line  is  three  hun- 
dred feet  longer  in  the  amended  location  than  in  the  original  location. 

It  is  alleged  by  the  appellant  that  the  location  as  marked  upon  the 
ground  was  not  amended  nor  was  a  relocation  of  the  claim   made 
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embracing  ground  not  included  iu  the  original  order,  or  other  material 
change  made  in  the  location.  If  this  be  trae,  there  was  a  serious 
discrepancy  between  the  location  as  marked  on  the  ground  and  the 
location  niotice  upon  which  the  order  for  survey  was  based,  and  the 
deputy-surveyor  should  not  have  proceeded  with  the  survey  after  the 
discrepancy  became  apparent.  In  the  case  of  Eose  Ko.  1  and  Eose 
No.  2  Lode  Claims  (22  L.  D.,  83),  it  was  held  that  the  oflScial  survey  of 
a  mining  claim  must  be  in  accordance  with  the  recorded  notice  of  loca- 
tion as  of  record  at  the  time  of  the  order  authorizing  the  survey.  Slight 
discrepancies  between  the  location  notice  and  the  location  as  marked 
on  the  ground  are  not  material,  as  they  may  be  exx)lained  by  the  lack 
of  proper  facilities  for  making  an  accurate  survey  at  the  time  of  loca- 
tion, but  the  disagreements  in  this  case  are  of  too  seiious  a  character 
to  be  so  explained.  The  survey  not  being  made  of  the  ground  indicated 
by  the  order  of  the  surveyor-general  was  in  effect  made  *'in  accordance 
with  the  dictation  of  tlie  parties  in  interest,"  a  practice  expressly  for- 
bidden by  the  circular  of  November  20,  1873  (Copp's  United  St^ites 
Mineral  Lands,  68). 

The  paragraph  above  quoted  from  Appendix  A  of  the  manual  of  in- 
structions for  the  survey  of  mineral  lands  is  clear  in  its  terms  and 
needs  no  construction.  A  relocation  of  this  claim  was  made  embracing 
ground  not  included  in  the  original  order,  and  under  said  paragraph 
and  the  established  practice  in  such  cases  the  surveyor-general  prop- 
erly required  the  abandonment  of  the  original  number  of  the  order  for 
survey  and  the  issuance  of  a  new  order  in  which  a  number  in  the  cur- 
rent series  would  be  substituted. 

Paragraph  1,  Appendix  A,  of  the  manual  of  instructions  for  the 
survey  of  mineral  lands,  requires  that  the  application  for  survey  shall 
be  '^signed  by  the  claimants,  their  agent  or  attorney.^  Webster  de- 
fines the  verb  sign,  "to  subscribe  in  one's  own  handwriting."  It  appears 
to  be  the  general  practice  to  require  the  signature  to  an  application  for 
survey  to  be  in  the  handwriting  of  the  claimant,  his  agent,  or  attorney. 
This  practice  is  in  accordance  with  the  accepted  definition  of  the  words 
"sign"  and  "signature,"  and  no  reason  is  shown  why  this  practice 
should  be  changed.  It  is,  therefore,  held  that  the  typewritten  name, 
attached  to  the  amended  application  for  survey  in  this  case,  is  not 
sufficient. 

Your  office  decision  is  hereby  affirmed. 
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HOMESTEAD— RESIDENCE-NOX-CONTIGUITY  OF  TRACTS. 

Db  Simas  V.  Pebeiba. 

The  cancellation  of  a  homestead  entry,  on  account  of  an  adverse  right,  as  to  the 
particular  tract  on  which  the  entryman  actually  lived,  does  not  affect  the  suf- 
ficiency of  his  residence  as  to  the  remainder  of  the  tracts,  if  his  entry  was  made 
iu  good  faith,  and  embraced  contiguous  sub-divisions  open  to  appropriation  at 
such  time,  as  shown  by  the  records  of  the  local  office. 

A  homestead  entry,  embracing  non-contiguous  tracts,  may  be  referred  to  the  board 
of  equitable  adjudication  where  the  non  contiguity  is  caused  by  the  cancellation 
of  a  part  of  the  entry  on  account  of  a  prior  adverse  right;  and  the  original 
entry  is  made  in  ignorance  of  such  adverse  claim. 

Secretary  HitchcocJc  to  the  Commissioner  of  the  General  Land  Office^ 
( W.  V.  D.)  April  30,  1900.  (E.  F.  B.) 

This  controversy  arose  upon  the  protest  of  Manuel  J.  de  Simas 
against  the  acceptance  of  the  final  proof  of  Manuel  Pereira  for  the 
NE.  J  NE.  i,  Sec.  32,  SE.  i  SB.  J,  Sec.  29  and  S.  J  SW.  i,  Sec.  28,  T. 
44  X.,  K.  8  W.,  iSI.  D.  M.,  Bedding,  California. 

Your  office  by  decision  of  July  20,  1890,  dismissed  the  protest  of 
de  Simas  and  held  for  cancellation  his  homestead  entry  for  lot  3  (SW. 
i  SW.  J,  Sec.  28),  which  was  improperly  allowed  while  the  tract  was 
segregated  by  the  entry  of  Pereira.  The  entry  of  Pereira  was  held 
for  cancellation  for  conflict  with  the  State's  selection  as  to  the  SE.  ^ 
SE.  i,  Sec.  29,  NE.  J  NE.  J,  Sec.  32,  except  as  to  lot  4,  and  the  S.  J 
SW.  :J,  Sec.28,  except  as  to  lot  3.  As  to  the  tracts  excepted  from  the 
order  of  cancellation,  the  local  officers  were  directed  as  follows: 

Should  this  decision  become  final,  and  after  the  cancellation  of  H.  £.  4052  of 
Manuel  de  Simas  for  lot  3,  Sec.  28,  and  the  cancellation  of  Pereira's  entry  as  above 
indicated,  yon  will  npon  the  payment  of  the  legal  commissions  issue  final  papers  to 
Manuel  Pereira  for  lot  3,  Sec.  28,  and  lot  4,  Sec.  32,  Tp.  44  N.,  R,  8  W.,  M.  D.  M. 

From  said  decision  de  Simas  appealed,  alleging  substantially  the  fol- 
lowing grounds  of  error : 

(1)  Because  one  hundred  and  twenty  acres  of  the  land  applied  for  had  been 
selected  by  the  State  of  California  at  the  date  of  Pereira's  entry.  (2)  Because  lots 
3  and  4  are  non-contiguous  and  were  made  so  by  a  segregation  of  other  tracts  prior 
to  the  entry.  (3)  Because  the  entry  of  Pereira  did  not  operate  to  segregate  the  land 
described  therein.  (4)  Because  there  is  no  authority  to  allow  a  homestead  entry 
for  non-contignons  tracts.  (5)  Because  protestant  has  improvements  on  lot  3  on 
which  he  resides,  and  Pereira  has  no  improvements  thereon  or  worthy  of  mention. 

The  conflict  of  Pereira's  entry  with  the  State  selections  is  due  to 
conflicting  surveys  iu  the  township.  In  1856  a  survey  was  made  by 
C.  C.  Tracy,  of  the  NE.  J  Sec.  31,  the  N.  ^  of  Sec.  32,  and  the  NW.  J  of 
Sec.  33,  which  was  approved  October  6,  1856.  According  to  the  plat 
of  that  survey,  the  State  of  California  selected  the  NW.  J  of  Sec.  33, 
the  NW.  i  NE.  J,  the  S.  i  NB.  i  and  the  SE.  i  NW.  J,  Sec.  32,  which 
was  approved  March  14, 1866.  Subsequently,  iu  1880,  the  entire  town- 
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ship  was  surveyed  by  W.  F.  Benson  and  the  plafc  of  said  survey  was 
approved  January  22, 1881.  The  north  and  south  section  lines  of  the 
Benson  survey  were  located  a  distance  of  20  chains,  or  a  quarter 
quarter-section,  west,  and  the  east  and  west  section  lines  were  locate 
approximately  the  same  distance  south  of  the  corresponding  section 
line  of  the  survey  of  Tracy  in  1856,  so  that  the  lands  selected  by  the 
State  ander  the  survey  of  1856  are  designated,  approximately,  by  the 
Benson  survey  as  the  SW.  :i  SB.  J  and  SB.  J  SW.  i  Sec.  28,  the  SE.  J 
SB.  i,  Sec.  29,  the  N.  J  NE.  i,  Sec.  32,  and  the  N.  i  NW.  J  and  NW.  J 
NE.  4,  Sec.  33. 

October  25,  1887,  Pereira  made  homestead  entry  of  the  NE.  ^  KE.  J, 
Sec.  32,  the  SE.  J  SE.  J,  Sec.  29  and  the  S.  i  SW.  J,  Sec.  28.  It  will 
be  seen  that  there  is  no  conflict  between  the  entry  of  Pereira  and  the 
State  selections  according  to  the  description  given  by  the  State. 

May  6, 1896,  the  local  officers,  referring  to  the  conflicting  claims  to 
lands  covered  by  both  surveys,  recommended  that  an  official  plat  be 
prepared  by  the  surveyor-general  and  said — 

One  party  in  particular,  Manuel  Peroira,  is  very  anxions  about  the  matter,  he 
having  a  homestead  upon  which  more  than  8  years  have  expired  since  date  of  entry, 
and  upon  which  he  can  not  make  proof  until  he  knows  how  much  and  what  govom- 
ment  land  is  embraced  in  his  entry.  As  a  matter  of  fart  all  of  his  homestead  is  in 
conflict  with  the  State  selections,  except  lot  No.  3  of  Sec.  28,  containing  34.80  acres. 

Thereupon  an  official  plat  or  diagram  was  prepared  under  instruc- 
tions from  your  office  and  approved  June  1, 1896,  showing  the  relative 
position  of  the  land  selected  under  the  survey  of  1856,  with  regard  to 
the  survey  of  Benson  in  1881.  A  plat  or  diagram  showing  the  relative 
position  of  the  lines  of  the  two  surveys  had  been  prepared  and  approveil 
in  1890. 

July  17,  1897,  Pereira  was  called  upon  to  show  cause  why  his  entry 
should  not  be  canceled  for  failure  to  make  proof  within  the  statutory 
period.  In  response  thereto  he  filed  his  affidavit  stating  that  he 
applied  to  make  proof  in  April,  1896,  but  was  informed  that  owing  to 
the  conflict  in  the  two  surveys  the  whole  matter  had  been  referred  to 
your  office  for  decision.  In  taking  action  thereon  the  local  officers  were 
directed  by  letter  of  March  7, 1898,  to  inform  Pereira  that  the  recordji 
of  your  office  and  the  plat  or  diagram  which  was  prepared  and  approved 
in  1890,  do  not  show  any  conflict  between  the  State's  selections  and  his 
entry  and,  as  there  appeared  to  be  no  reason  why  he  should. not  be 
allowed  to  make  proof  in  support  thereof,  they  were  directed  to  permit 
him  to  make  final  proof  and  if  it  was  satisfactory,  to  issue  final  papers 
with  a  view  to  submitting  the  case  to  the  Board  of  Equitable  Adjudi- 
cation. The  State  selections  are  not  indicated  on  the  diagram  of  1890, 
above  referred  to,  and  the  diagram  of  1896  was  apparently  overlooked; 
otherwise  the  conflict  between  Pereira's  entry  and  the  State  selections 
would  have  been  noticed. 

Pereira,  accordingly,  submitted  final  proof,  which  shows  that  he 
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settled  on  the  laud  in  1879  or  1880;  that  he  had  resided  upou  it  con- 
tiuuoasly  with  his  family,  and  has  improvements  on  the  land  of  the 
value  of  $1,500  or  $2,000.  As  to  the  land  in  conflict  with  the  State's 
selections,  he  states  that  he  has  a  certificate  of  purchase  from  the  State 
and  is  willing  to  acquire  title  from  the  State,  and  waive  the  same  to  the 
United  States,  if  such  course  is  necessary  to  complete  his  entry.  The 
local  officers  transmitted  said  proof  \vithout  issuing  final  certificate,  for 
the  reason  that  on  February  3, 1898,  de  Simas  has  been  allowed  to  make 
homestead  entry  of  lot  3,  in  conflict  with  Pereira's  entry. 

There  are  only  two  material  questions  presented  by  the  appeal:  (1) 
Whether  the  establishment  and  maintenance  of  residence  by  Pereira 
on  that  portion  of  his  homestead  that  was  canceled  is  a  legal  and  suffi- 
cient residence  on  every  subdivision  for  which  entry  can  be  perfected, 
and  (2)  whether  the  entry  can  be  perfected  to  lots  3  and  4,  which  are 
rendered  non-contiguous  by  the  cancellation  of  the  tracts  in  conflict 
with  the  State  selections. 

As  to  the  first  proposition,  it  may  be  stated  that  residence  upon  any 
part  of  the  land  embraced  in  a  homestead  entry  is  residence  upon  the 
whole.  If  the  entry  was  made,  in  good  faith,  of  contiguous,  legal  sub- 
divisions, appearing  from  the  records  of  the  local  office  to  be  subject  to 
entry,  the  mere  fact  that  the  particular  subdivision  upon  which  the 
residence  was  actually  established  and  maintained  was  subsequently 
found  not  subject  to  entry,  can  not  effect  the  constructive  residence 
that  was  maintained  upon  the  other  legal  subdivision.  It  is  a  question 
to  be  determed  by  the  bona  fides  of  the  entryman  and  not  by  his  actual 
occupancy  of  a  particular  subdivision.  Sanderson  r.  Taylor  (14  L.  D., 
489). 

The  second  question  is  determined  by  the  decision  of  the  Department 
in  the  case  of  Akin  v.  Brown,  in  which  it  was  held  (syllabus;  15  L.  D., 
119): 

that  a  homestead  entry  embracing  non-contiguous  tracts  may  be  referred  to  the 
board  of  equitable  adjudication  where  the  non -contiguity'  is  caused  by  thecancena* 
tion  of  a  part  of  the  entry  on  account  of  the  prior  adverse  right  of  another,  and  the 
original  entry  is  made  in  ignorance  of  said  adverse  right. 

See  also  Lannon  v.  Pinkston  (9  L.  D.,  143). 

The  records  of  the  local  office,  according  to  the  approved  plat  of 
survey  under  which  the  lands  in  said  township  were  disposed  of  at  the 
date  of  Pereira's  entry,  showed  these  tracts  to  be  public  lands  subject 
to  settlement  and  entry.  It  was  not  until  a  plat  was  prepared  and 
approved  showing  the  relative  position  of  the  State's  selections  with 
reference  to  the  two  surveys,  and  their  proper  designation  by  the  sur- 
vey of  1881,  that  the  extent  of  the  conflict  could  be  determined.  The 
right  and  title  of  the  State  was  not  affected  by  the  second  survey  and 
the  entry  of  Pereira  was  therefore  subject  to  oancellation  to  the  extent 
of  the  conflict.  But  as  the  entry  was  made  in  good  faith,  of  contiguous 
lands  that  appeared  upon  the  tract  books  to  be  subject  to  entry,  and 
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as  the  entryman  has  complied  with  the  law  as  to  residence  and  improve- 
ment upon  the  tracts  embraced  in  his  entry,  it  may  be  perfected  as  to 
the  tracts  not  in  conflict,  and  submitted  to  the  board  of  equitable 
adjudication  for  confirmation,  as  was  done  in  the  case  of  Akin  v.  Brown, 
supra. 

In  the  case  of  Jenkins  v,  Seibel  (18  L.  D.  141),  relied  on  by  protestant, 
the  claimant  was  presumed  to  have  notice  of  the  existence  of  a  sub- 
sisting mining  location  at  the  date  of  his  entry.  In  this  respect  it  was 
distinguished  from  the  case  of  Lannon  v.  Pinkston,  svpra,  where  the 
discovery  of  mineral  and  location  of  the  mining  claim  was  subsequent 
to  the  homestead  entry. 

Your  decision  is  afiBrmed. 
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Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  January  10, 1899. 
Sir:  I  bave  the  houor  to  sabinit  herewith  for  your  consideration, 
and   approval  if  foand  satisfactory,  a  revised  draft  of  the  rules  of 
praiitice  in  cases  before  the  district  laud  offices,  the  General  Land 
Office,  and  the  Department  of  ^the  Interior. 

It  will  be  observed,  upon  examination,  that  no  change  or  modifica- 
tion of  the  present  rules  has  been  made,  but  where  rules  have  been 
amended  from  time  to  time  such  rules  a«  last  amended  have  been 
placed  in  their  proper  numerical  order  in  the  body  of  the  rules  of 
practice  instead  of  in  chronological  order  in  an  appendix,  as  has  here- 
tofore been  the  custom. 

Very  respectfully,  Binger  Hermann, 

Commissioner. 
The  Secretary  of  the  Interior. 


Department  op  the  Interior, 

Washington,  January  27, 1899. 
Sir  :  I  have  examined  the  revised  draft  of  the  rules  of  practice  in 
cases  before  the  district  land  offices,  the  General  Land  Office,  and  the 
Department  of  the  Interior,  submitted  with  your  inclosure  of  January 
10, 1899,  and  return  the  same  herewith  duly  approved. 
Very  respectfully, 

Thos.  Eyan,  Acting  Secretary. 
The  Commissioner  of  the  General  Land  Office. 


Department  of  the  Interior, 

Washington,  January  27, 1899, 
The  following  rules  of  practice  for  the  government  of  proceedings 
in  this  Department  and  subordinate  offices  in  land  cases,  together 
with  regulations  governing  the  recognition  of  agents,  attorneys,  and 
other  persons  to  represent  claimants,  are  hereby  ])rescribed,  to  take 
effect  this  day. 

None  of  said  rules  shall  be  construed  to  deprive  the  Secretary  of  the 
Interior  of  the  exercise  of  the  directory  and  supervisory  powers  con- 
ferred upon  him  by  law. 
Proceedings  under  former  rules  of  practice  will  not  be  prejudiced 

by  anything  herein  contained. 

Thos.  Ryan,  Acting  Seeretary. 
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I. 

PROCEEDINGS  BEFORE  REGISTERS  AND  RECEIVERS. 

1. — Initiation  of  conteste. 

Rule  1. — Contests  may  be  initiated  by  an  adverse  party  or  other 
person  against  a  party  to  any  entry,  filing,  or  other  claim  under  laws 
of  Congress  relating  to  the  public  lands,  for  any  sufficient  cause 
affecting  the  legality  or  validity  of  the  claim. 

Rule  2. — In  every  case  of  application  for  a  hearing  an  affidavit 
must  be  filed  by  the  contestant  with  the  register  and  receiver,  fully 
setting  forth  the  facts  which  constitute  the  grounds  of  contest  When 
the  contest  is  against  the  heirs  of  a  deceased  enlryman,  the  affidavit 
shall  state  the  names  of  all  the  heirs.  If  the  heirs  are  non-resident  or 
unknown,  the  affidavit  shall  set  forth  the  fact  and  be  corroborated 
with  respect  thereto  by  the  affidavit  of  one  or  more  persons. 

Rule  3. — Where  an  entry  has  been  allowed  and  remains  of  record 
the  affidavit  of  the  contestant  must  be  accompanied  by  the  affidavits 
of  one  or  more  witnesses  in  support  of  the  allegations  made. 


9  


Hearings  in  conteated  cases. 

Rule  4. — Registers  and  receivers  may  order  hearings  in  all  cases 
wherein  entry  has  not  been  perfected  and  no  certificate  has  been 
issued  as  a  basis  for  patent. 

Rule  5. — In  case  of  an  entry  or  location  on  which  final  certificate 
has  been  issued  the  hearing  will  be  ordered  only  by  direction  of  the 
Commissioner  of  the  General  Land  Office. 

Rule  G. — Applications  for  hearings  under  Rule  5  must  be  trans- 
mitted by  the  register  and  receiver,  witli  special  report  and  recom- 
mendation, to  the  Commissioner  for  his  determination  and  instructions. 

3. — Notice  of  contest. 

Rule  7. — At  least  thirty  days'  notice  shall  be  given  of  all  hearings 
before  the  register  and  receiver  unless  by  written  consent  an  earlier 
day  shall  be  agreed  upon. 
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Rule  8. — ^The  notice  of  contest  and  hearing  must  conform  to  the 
following  requirements: 

1.  It  must  be  written  or  printed. 
,    2,  It  must  be  signed  by  the  register  and  receiver,  or  by  one  of  them. 

3.  It  must  state  the  time  and  place  of  hearing. 

4.  It  must  describe  the  land  involved. 

5.  It  must  state  the  register  and  receiver's  number  of  the  entry  and 
the  land  office  where  and  the  date  when  made,  and  the  name  of  the 
party  making  the  same. 

6.  It  must  give  the  name  of  the  contestant  and  briefly  state  the 
grounds  and  pur])ose  of  the  contest. 

7.  It  may  contain  any  other  information  pertinent  to  the  contest. 

4.— -Service  of  notice. 

Rule  9. — Personal  service  shall  be  made  in  all  cases  when  pos- 
sible if  the  party  to  be  served  is  resident  in  the  State  or  Territory  in 
which  the  land  is  situated,  and  shall  consist  in  the  delivery  of  a  copy 
of  the  notice  to  each  person  to  be  served.  When  the  contest  is  against 
the  heirs  of  a  deceased  entrymau,  the  notice  shall  be  served  on  each 
heir.  If  the  heirs  of  the  entryman  are  non-resident  or  unknown,  notice 
may  be  served  upon  them  by.  publication  as  hereinafter  provided.  It 
the  person  to  be  personally  served  is  an  infant  under  fourteen  years 
of  age  or  a  person  who  has  been  legally  adjudged  of  unsound  mind, 
service  of  notice  shall  be  made  by  delivering  a  copy  of  the  notice  to 
the  statutory  guardian  or  committee  of  such  infant  or  person  of 
unsound  mind,  if  there  be  one;  if  there  be  none,  then  by  delivering 
a  copy  of  the  notice  to  the  person  having  the  infant  or  person  of 
unsound  mind  in  charge. 

Rile  10. — Personal  service  may  be  executed  by  any  officer  or 
person. 

Rule  11, — Notice  may  be  given  by  publication  only  when  it  is  shown 
by  affidavit  presented  on  behalf  of  the  contestant  and  by  such  other 
evidence  as  the  register  and  receiver  may  require  that  due  diligence 
has  been  used  and  that  personal  service  can  not  be  made.  The  affi- 
davit must  also  state  the  present  post-office  address  of  the  person 
intended  to  be  served,  if  it  is  known  to  the  affiant,  and  must  show 
what  effort  has  been  made  to  obtain  personal  service. 

Rule  12. — When  it  is  found  that  the  prescribed  service  can  not  be 
had,  either  personal  or  by  publication,  in  time  for  the  hearing  pro- 
vided for  in  the  noti<je,  the  notice  may  be  returned  prior  to  the  time 
fixed  for  the  hearing,  and  a  new  notice  issued  fixing  another  time  of 
hearing,  for  the  proper  service  thereof,  an  affidavit  being  filed  by  the 
contestant  showing  due  diligence  and  inability  to  serve  the  notice  in 
time. 
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5. — Notice  by  publication. 

EuLE  13. — Notice  by  publication  shall  be  made  by  advertisiug  the 
notice  at  least  once  a  week  for  four  successive  weeks  in  some  news- 
paper published  in  the  county  wherein  the  land  in  contest  lies;  and 
if  no  newspaper  be  published  in  such  county,  tiien  in  the  newspaper 
published  in  the  county  nearest  to  such  land.  The  first  insertion  shall 
be  at  least  thirty  days  prior  to  the  day  fixed  for  the  hearing. 

Rule  14. — Where  notice  is  given  by  ]>ublication  a  copy  thereof  shall, 
at  least  thirty  days  before  the  date  for  the  hearing,  be  mailed,  by 
registered  letter,  to  each  person  to  be  so  notified  at  the  last  address,  if 
any,  given  by  him  as  shown  by  the  record,  and  to  him  at  his  present 
address  named  in  the  af&davit  for  publication  required  by  Rule  11,  if 
such  present  address  is  stated  in  such  affidavit  and  is  different  from 
his  record  address.  If  there  be  no  such  record  address  and  if  no  present 
address  is  named  in  the  affidavit  for  publication,  then  a  copy  of  the 
notice  shall  be  so  mailed  to  him  at  the  post-office  nearest  to  the  land. 
A  copy  of  the  notice  shall  also  be  posted  in  the  register's  office  for  a 
period  of  at  least  thirty  days  before  the  date  for  the  hearing  and  still 
another  copy  thereof  shall  be  posted  in^a  conspicuous  place  upon  the 
land  for  at  least  two  weeks  prior  to  the  date  set  for  the  hearing. 
When  notice  of  proceedings  commenced  by  the  government  against 
timber  and  stone  entries  is  given  by  publication  the  posting  of  notices 
upon  the  land  will  not  be  required. 

6.— Proof  of  service  of  notice. 

Rule  15. — Proof  of  personal  service  shall  be  the  written  acknowl- 
edgment of  the  person  served  or  the  affidavit  of  the  person  who  served 
the  notice  attached  thereto,  stating  the  time,  place,  and  manner  of 
service. 

Rule  16. — When  service  is  by  publication,  the  proof  of  service  sliall 
be  a  copy  of  the  advertisement,  with  the  affidavit  of  the  publisher  or 
foreman  attached  thereto,  showing  that  the  same  was  successively 
inserted  the  requisite  number  of  times,  and  the  date  thereof. 

7. — Notice  of  interlocutory  proceedings. 

Rule  17.— Notice  of  interlocutory  motions,  proceedings,  orders,  and 
decisions,  shall  be  in  writing  and  may  be  served  i>er8onaI]y  or  by 
registered  letter  mailed  to  the  last  address,  if  any,  given  by  or  on 
behalf  of  the  party  to  be  notified,  as  shown  by  the  record,  and  if  tliere 
be  no  such  record  address,  then  to  the  post-office  nearest  to  the  land; 
and  in  all  those  contest  cases  where  notice  of  contest  is  given  by  regis- 
tered mail  under  Rule  14,  and  the  return  registry  receipt  shows  snch 
notice  to  have  been  received  by  the  contestee,  the  address  at  which  the 
notice  was  so  received  shall  be  considered  as  an  address  given  by  the 
contestee,  within  the  meaning  of  this  rule. 
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KiTLE  18. — Proof  of  service  by  mail  shall  be  the  affidavit  of  the  per- 
son who  mailed  the  notice,  attached  to  the  post-office  receipt  for  the 
registered  letter. 

8. — RehearlngB. 

BuLE  19. — Orders  for  rehearing  must  be  brought  to  the  notice  of 
the  parties  in  the  same  manner  as  in  case  of  original  proceedings. 

9. — Continuances. 

BuLE  20. — A  postponement  of  a  hearing  to  a  day  to  be  fixed  by  the 
register  and  receiver  may  be  allowed  on  the  day  of  trial  on  account  of 
the  absence  of  material  witnesses,  when  the  party  asking  for  the  con- 
tinuance makes  an  affidavit  before  the  register  and  receiver  showing — 

1.  That  one  or  more  of  the  witnesses  in  his  behalf  is  absent  without 
his  procurement  or  consent; 

2.  The  name  and  residence  of  each  witness; 

3.  The  facts  to  which  they  would  testify  if  present; 

4.  The  materiality  of  the  evidence; 

6.  The  exercise  of  proper  diligence  to  procure  the  attendance  of  the 
absent  witnesses;  and 

6.  That  affiant  believes  said  witnesses  can  be  had  at  the  time  to 
which  it  is  sought  to  have  the  trial  postponed. 

Where  hearings  are  ordered  by  the  Commissioner  of  the  General 
Laud  Office  in  cases  to  which  the  United  States  is  a  party,  continu- 
ances will  be  granted  in  accordance  with  th^-tfsual  practice  in  United 
States  cases  in  the  courts,  without  requiri/ig  an  affidavit  on  the  part  of 
the  government. 

BuLE  21. — One  continuance  oirfy  shall  bo  allowed  to  either  party  on 
account  of  absent  witnesses,  Hiiless  the  party  applying  for  a  further 
continuance  shall  at  the  saiu€  time  apply  for  an  order  to  take  the  depo- 
sitions of  the  alleged  abs^t  witnesses. 

BuLE  22.— No  continiiance  shall  be  granted  when  the  opposite  party 
shall  admit  that  the  ijfitnesses  would,  if  present,  testify  to  the  state- 
ment set  out  in  the  afpplication  for  continuance. 

10.— Depositions  on  interrogatories. 

EULE  23.— jf  estimony  may  be  taken  by  deposition  in  the  following 
cases : 

1.  Where /the  witness  is  unable,  from  age,  infirmity,  or  sickness,  or 
shall  refuMfto  attend  the  hearing  at  the  local  land  office. 

2.  Whete  the  witness  resides  more  than  fifty  miles  from  the  place  of 
trial,  con^)nting  distance  by  the  usually  traveled  route. 

3.  Wl^re  the  witness  resides  out  of  or  is  about  to  leave  the  State  or 
Territoi^r^  or  is  absent  therefrom. 

^-  Wfere  from  any  cause  it  is  apprehended  that  the  witness  may  be 
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unable  or  will  refuse  to  attend,  in  which  case  the  deposition  will  be 
used  only  in  event  that  the  personal  attendance  of  the  witness  can  not 
be  obtained. 

Rule  24. — The  party  desiring  to  take  a  deposition  under  Eule'  23 
must  comply  with  the  following  regulations: 

1.  He  must  make  affidavit  before  the  register  or  receiver^  setting 
forth  one  or  more  of  the  above-named  causes  for  taking  such  deposi- 
tion, and  that  the  witnesses  material. 

2.  He  must  file  with  the  register  and  receiver  the  interrogatories  to 
be  propounded  to  the  witness. 

3.  He  must  state  the  name  and  residence  of  the  witness. 

4.  He  must  serve  a  copy  of  the  interrogatories  on  the  opposing  party 
or  his  attorney. 

Rule  25. — The  opposing  party  will  be  allowed  ten  days  in  which  to 
file  cross-interrogatories. 

Rule  26.— After  the  expiration  of  the  ten  days  allowed  for  filing 
cross-interrogatories,  a  commission  to  take  the  deposition  shall  be 
issued  by  the  register  and  receiver,  which  commission  shall  be  accom- 
panied by  a  copy  of  all  the  interrogatories  filed. 

Rule  27. — The  register  and  receiver  may  designate  any  officer, 
authorized  to  administer  oaths  within  the  county  or  district  where  the 
witness  resides,  to  take  such  deposition. 

Rule  28. — It  is  the  duty  of  the  officer  before  whom  the  deposition  is 
afceuTo^caTftfiftj^B  interrogatories  appended  .to  the  commission  to  be 
written  out  and  the^ftW4wers  thereto  to  be  inserted  immediately  under- 
neath the  respective  quesbk^s,  and  the  whole,  when  completed,  is  to  be 
read  over  to  the  witness,  and  nlvist  be  by  him  subscribed  and  sworn  to 
in  tlie  usual  manner  before  the  wit^ftMjss  is  discharged. 

Rule  29. — The  officer  must  attach  tUs  certificate  to  the  deposition, 
stating  that  the  same  was  subscribed  aucJ^sworn  to  by  the  deponent  at 
the  time  and  place  therein  mentioned. 

Rule  30. — The  deiiosition  and  certificate,  tlj^gether  with  the  commis- 
sion  and  interrogatories,  must  then  be  sealed  uw,  the  title  of  the  cause 
indorsed  on  the  envelope,  and  the  whole  returnm  by  mail  or  express 
to  the  register  and  receiver.  ^. 

Rule  31.— Upon  receipt  of  the  package  at  the  locV^l  land  office,  the 
date  when  the  same  is  opened  must  be  indorsed  on  t\^  enveloi>e  and 
body  of  the  deposition  by  the  local  land  officers.  I 

Rule  32. — If  the  officer  designated  to  take  the  depoSiition  has  no 
official  seal,  a  proper  ceitificate  of  his  official  character^  under  seal, 
must  accompany  his  return.  V 

Rule  33. — The  parties  in  any  case  may  stipulate  in  writii^g  to  take 
depositions  before  any  qualified  officer,  and  in  any  manner.    \ 

Rule  34. — All  stipulations  by  parties  or  counsel  must  be  ill  writing, 
and  be  tiled  with  the  register  and  receiver. 

t 

\ 
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11.— Oral  testimony  before  ofiBcers  other  than  registers  and  receivers. 

Rule  35. — In  the  discretion  of  registers  and  receivers  testimony 
may  be  taken  near  the  land  in  controversy  before  a  United  States 
commissioner,  or  other  officer  authorized  to  administer  oaths,  at  a  time 
and  place  to  be  fixed  by  them  and  stated  in  the  notice  of  hearing. 

2.  Officers  taking  testimony  under  the  foregoing  rule  will  be  gov- 
erned by  the  rules  applicable  to  trials  before  registers  and  receivers. 
(See  Rules  36  to  42,  inclusive.) 

3.  Testimony  so  taken  must  be  certified  to,  sealed  up,  and  trans- 
mitted by  mail  or  express  to  the  register  and  receiver,  nnd  the  receipt 
thereof  at  the  local  office  noted  on  the  papers,  in  the  same  manner  as 
provided  in  case  of  depositions  by  Rules  29  to  32,  inclusive. 

4.  On  the  day  set  for  hearing  at  the  local  office  the  register  and 
receiver  will  examine  the  testimony  taken  by  the  officer  designated, 
and  render  a  decision  thereon  in  the  same  manner  as  if  the  testimony 
had  been  taken  before  themselves.    (See  Rules  50  to  53,  inclusive.) 

5.  No  charge  for  examining  testimony  in  such  cases  will  be  made 
by  the  register  and  receiver. 

6.  Officers  designated  to  take  testimony  under  this  rule  will  be 
allowed  to  charge  such  fees  as  are  i)roperly  authorized  by  the  tariff  of 
fees  existing  in  the  local  courts  of  their  respective  districts,  to  be 
taxed  in  the  same  or  equivalent  manner  as  costs  are  taxed  by  reg- 
isters and  receivers  under  Rules  54  to  58,  inclusive. 

7.  When  an  officer  designated  to  take  testimony  under  this  rule,  or 
when  an  officer  designated  to  take  depositions  under  Rnle  27,  can  not 
act  on  the  day  fixed  for  taking  the  testimony  or  deposition,  the  testi- 
mony or  deposition,  as  the  case  may  be,  will  be  deemed  properly  taken 
before  any  other  qualified  officer,  at  the  same  place  and  time,  who  may 
be  authorized  by  the  officer  originally  designated,  or  by  agreement  of 
parties,  to  act  in  the  place  of  the  officer  first  named. 

12.— Trials. 

Rule  36. — Upon  the  trial  of  a  cause,  the  register  and  receiver  may 
in  any  case,  and  should  in  all  cases  when  necessary,  personally  direct 
the  examination  of  the  witnesses,  in  order  to  draw  from  them  all  the 
facts  within  their  knowledge  requisite  to  a  correct  conclusion  by  the 
officers  upon  any  point  connected  with  the  case. 

Rule  37. — The  register  and  receiver  will  be  careful  to  reach,  if 
possible,  the  exact  condition  and  status  of  the  land  involved  by  any 
contest,  and  will  ascertain  all  the  facts  having  any  bearing  upon  the 
rights  of  parties  in  interest. 

Rule  38. — In  preemption  cases  they  will  particularly  ascertain  the 
nature,  extent,  and  value  of  alleged  improvements;  by  whom  made, 
and  when;  the  true  date  of  the  settlement  of  persons  claiming;  the 
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steps  taken  to  mark  and  secure  the  claioi,  and  the  exact  status  of  the 
land  at  that  date  as  shown  upon  the  records  of  their  office. 

EuLE  39. — In  like  manner,  under  the  homestead  and  other  laws,  the 
conditions  atiecting  the  inception  of  the  alleged  righu  as  well  as  the 
subsequent  acts  of  the  respective  claimants,  must  be  fully  and  spe- 
cifically examined. 

Rule  40. — Due  opportunity  will  be  allowed  opposing  claimants  to 
confront  and  cross-examine  the  witnesses  introduced  by  either  party. 

Rule  41. — No  testimony  will  be  excluded  from  the  record  by  the 
register  and  receiver  on  the  ground  of  any  objection  thereto;  but 
when  objection  is  made  to  testimony  offered  the  exceptions  will  be 
noted,  and  the  testimony,  with  the  exceptions,  will  come  up  with 
the  case  for  the  consideration  of  the  commissioner.  Officers  taking 
testimony  will,  however,  summarily  put  a  stop  to  obviously  irrelevant 
questioning. 

^  Rule  42. — Upon  the  day  Originally  set  for  hearing,  and  upon  any 
day  to  which  the  trial  may  be  continued,  the  testimony  of  all  the  wit- 
nesses present  shall  be  taken  and  reduced  to  writing.  When  testi- 
mony is  taken  in  shorthand,  the  Stenographer's  notes  must  be  written 
out  and  the  written  testimony  then  and  there  subscribed  by  the  wit- 
ness and  attested  by  the  officer  before  whom  the  same  is  taken. 

13. — Appeals. 

Rule  43. — Appeals  from  the  final  action  or  decisions  of  registers 
and  receivers  lie  in  every  case  to  the  Commissioner  of  the  General 
Land  Office.    (Revised  Statutes,  sections  453,  2478.) 


iRULE  42  AMENDED. 

Washington,  D.  C,  April  18,  1899, 

Registers  and  Receivers, 

United  States  Laud  Offices, 

Gentlemen  ; 

In  order  to  avoid  the  expense  and  trouble  of  detaining  witnesses  at  yoar  offices 
after  the  close  of  hearings  in  contest  cases^  or  of  causing  their  subsequent  return 
for  the  purpose  of  signing  their  testimony,  written  out  from  shorthand  notes,  the 
parties  to  the  contest  may,  by  proper  stipulation  in  writing,  waive  that  provision 
of  Rule  of  Practice  No.  42  which  requires  the  testimony  to  be  signed  by  the  wit- 
nesses. 

In  all  cases  where  such  a  stipulation  is  filed,  you  should  let  the  record  be  accom- 
panied by  the  stipulation,  and  your  certificate  that  each  of  the  witnesses  was  duly 
sworn  before  (estifying,  and  also  by  the  affidavit  of  the  stenographer  to  the  effect 
that  the  testimony,  as  transcribed,  is  a  true  and  complete  transcription  of  the  short- 
hand notes  of  the  testimony  given  in  the  case,  which  was  faithfully  reported  in 
sliorthand  by  him,  as  delivered  by  the  several  witnesses. 

Very  respectfully,  DINGER  HERMANN, 

Commissioner. 
A})proved : 

E.A.  Hitchcock, 

Secietary, 
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•  In  cases  dismissed  for  want  of  prosecution  the  register  and  receiver 
will  by  registered  letter  notify  the  parties  in  interest  of  the  action 
taken,  and  that  anless  within  thirty  days  a  motion  for  reinstatement 
shall  be  made,  the  default  of  the  plaintiif  will  be  final,  and  that  no 
appeal  will  be  allowed;  which  notice  shall  be  given  as  provided  in 
circular  of  October  28, 1886  (5  L.  D.,  204). 

If  such  motion  for  reinstatement  be  made  within  .the  time  limited, 
the  local  officers  shall  take  action  thereon,  and  grantor  deny  it,  as  they 
deem  proper.  If  granted,  no  appeal  shall  lie.  If  overruled,  the  plain- 
tiff shall  have  the  right  of  appeal,  the  time  for  which  shall  be  thirty 
days,  and  run  from  the  date  of  written  notice  to  the  plaintiff. 

KuLE  44. — After  hearing  in  a  contested  case  has  been  had  and 
closed,  the  register  and  receiver  will,  in  writing,  notify  the  parties  in 
interest  of  the  conclusions  to  which  they  have  arrived,  and  that  thirty 
days  are  allowed  for  an  appeal  from  their  decision  to  the  Commis- 
sioner, the  notice  to  be  served  personally  or  by  registered  letter 
through  the  mail  to  their  last  known  address. 

KuLE  45. — The  appeal  must  be  in  writing  or  in  print,  and  should 
set  forth  in  brief  and  clear  terms  the  specific  points  of  exception  to 
the  ruling  appealed  from. 

EuLE  46. — Notice  of  appeal  and  copy  of  specification  of  errors  shall 
be  served  on  appellee  within  the  time  allowed  for  appeal,  and  appellee 
shall  be  allowed  ten  days  for  reply  before  transmittal  of  the  record  to 
the  General  Land  Office. 

Rule  47. — No  appeal  from  the  action  or  decision  of  the  register  and 
receiver  will  be  received  at  the  General  Land  Office  unless  forwarded 
through  the  local  officers. 

Rule  48.— In  case  of  a  failure  to  appeal  from  the  decision  of  the 
local  officers,  their  decision  will  be  considered  final  as  to  the  facts  in 
the  case  and  will  be  disturbed  by  the  Commissioner  only  as  follows: 

1.  Whftre  fraud  or  gross  irregularity  is  suggested  on  the  face  of  the 
papers. 

2.  Where  the  decision  is  contrary  to  existing  laws  or  regulations. 

3.  In  event  of  disagreeing  decisions  by  the  local  officers. 

4.  Where  it  is  not  shown  that  the  party  against  whom  the  decision 
was  rendered  was  duly  notified  of  the  decision  and  of  his  right  of 
appeal. 

Rule  49. — In  any  of  the  foregoing  cases  the  Commissioner  will 
reverse  or  modify  the  decision  of  the  local  officers  or  remand  the  case, 
at  his  discretion. 

Rule  50. — All  documents  once  received  by  the  local  officers  must 
be  kept  on  file  with  the  cases,  and  the  date  of  filing  must  be  noted 
thereon;  and  no  papers  will  be  allowed  under  any  circumstances  to 
be  removed  from  the  tiles  or  taken  from  the  custody  of  the  register 
and  receiver,  but  access  to  the  same,  under  proper  rules,  so  as  not  to 
interfere  with  necessary  public  business,  will  be  permitted  to  the  par- 
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ties  in  interest,  or  their  attorneys,  under  the  supervision   of  those 
officers. 

14. — Reports  and  opinions. 

EuLE  51. — Upon  the  termination  of  a  contest,  the  register  and 
receiver  will  render  a  joint  report  and  opinion  in  the  ca»e,  making 
full  and  specific  reference  to  the  postings  and  annotations  upon  their 
records. 

Rule  52, — The  register  and  receiver  will  promptly  forward  their 
report,  together  with  tbe  testimony  and  all  the  papers  in  the  case,  to 
the  Gommissioner  of  the  General  Land  Office,  with  a  brief  letter  of 
transmittal,  describing  the  case  by  its  title,  the  nature  of  the  contest, 
and  the  tract  involved. 

Rule  53. — The  local  officers  will  thereafter  take  no  furt/lier  action 
affecting  the  disposal  of  the  land  in  contest  until  instructed  by  the 
Gommissioner. 

In  all  cases,  however,  where  a  contest  has  been  brought  against  any 
entry  or  filing  on  the  public  lands,  and  trial  has  taken  place,  the  entry- 
man  may,  if  he  so  desires,  in  accordance  with  the  provisions  of  the 
law  under  which  he  claims  and  the  rules  of  the  Department,  submit 
final  proof  and  complete  the  same,  with  tbe  exception  of  the  payment 
of  the  purchase  money  or  commissions,  as  the  case  may  be;  said  final 
proof  will  be  retained  in  the  loi^ai  land  office,  and  should  the  entry 
finally  be  adjudged  valid,  said  final  proof,  if  satisfactory,  will  be 
accepted  upon  tbe  payment  of  the  purchase  money  or  commissions, 
and  final  certificate  will  issue,  without  any  farther  action  on  the  part 
of  the  entryman,  except  tbe  furnisbing  of  a  nonalienation  affidavit 
by  the  entryman,  or,  in  case  of  his  death,  by  his  legal  representatives. 

In  such  cases  the  party  making  the  proof,  at  the  time  of  submitting 
the  same,  will  be  required  to  pay  the  fees  for  reducing  the  testimony 
to  writing. 

15.— Taxation  of  costs. 

KuLE  54. — Parties  contesting  preemption,  homestead,  or  timber- 
culture  entries  and  claiming  preference  rights  of  entry  under  the 
second  section  of  the  act  of  May  14, 1880  (21  Stat.,  140),  must  pay 
the  costs  of  contest. 

Rule  55. — In  other  contested  cases  each  party  must  pay  the  costs 
of  taking  testimony  upon  his  own  direct  and  cross-examination. 

Rule  56. — Tbe  accumulation  of  excessive  costs  under  Rule  54  will 
not  be  permitted;  but  wben  the  officer  taking  testimony  shall  rule  that 
a  course  of  examination  is  irrelevant  and  checks  the  same,  under  Rule 
41,  he  may,  nevertheless,  in  his  discretion,  allow  the  same  to  proceed 
at  the  sole  cost  of  the  party  making  such  examination.  This  rule  will 
apply  also  to  cross-examination  in  contests  covered  by  the  provisions 
of  Rule  55. 
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KuLE  57. — Where  parties  conteBting  preemption,  Jiomestead,  or 
timberculture  entries  establish  their  right  of  entry  ander  the  preemp- 
tion or  homestead  laws  of  the  land  in  contest  by  virtue  of  actual  set- 
tlement and  improvement,  without  reference  to  the  act  of  May  14, 18S0, 
the  cost  of  contest  will  be  adjudged  under  Rule  55. 

Rule  5S. — Registers  and  receivers  will  apportion  the  cost  of  contest 
in  accordance  with  the  foregoing  rules,  and  may  require  the  party 
liable  thereto  to  give  security  in  advance  of  trial,  by  deposit  or  other- 
wise, in  a  reiisonable  sum  or  sums,  for  payment  of  the  cost  of  tran- 
scribing the  testimony. 

Rule  59. — The  cost  of  contest  chargeable  by  registers  and  receivers 
are  the  legal  fees  for  reducing  testimony  to  writing.  No  other  con- 
test fees  or  costs  will  be  allowed  to  or  charged  by  those  officers  directly 
or  indirectly. 

Rule  60. — Contestants  must  give  their  own  notices  and  pay  the 
expenses  thereof. 

Rule  61. — Upon  the  termination  of  a  trial,  any  excess  in  the  sum 
deposited  as  security  for  the  costs  of  transcribing  the  testimony  will  be 
returned  to  the  proper  party. 

Rule  62. — When  hearings  are  ordered  by  the  Commissioner  or  by 
the  Secretary  of  the  Interior,  upon  the  discovery  of  reasons  for  sus- 
pension in  the  usual  course  of  examination  of  entries,  the  preliminary 
costs  will  be  provided  from  the  contingent  fund  for  the  expenses  of 
local  land  offices. 

Rule  63. — Tiie  preliminary  costs  provided  for  by  the  preceding 
section  will  be  collected  by  the  register  and  receiver  when  the  parties 
are  brought  before  them  in  obedience  to  the  order  of  hearing. 

Rule  64. — The  register  and  receiver  will  then  require  proper  pro- 
vision to  be  made  for  such  further  notification  as  may  become  necessary 
in  the  usual  progress  of  the  case  to  final  decision. 

Rule  65. — The  register  and  receiver  will  append  to  their  report  in 
each  case  a  statement  of  costs  and  the  amount  actually  paid  by  each 
of  the  contestants,  and  also  a  statement  of  the  amount  deposited  to 
secure  the  payment  of  the  costs,  how  said  sum  was  apportioned,  and 
the  amount  returned,  if  any,  and  to  whom. 

16. — Appeals  from  declaions  rejecting  applications  to  enter  public  lands. 

Rule  66. — For  the  purpose  of  enabling  appeals  to  be  taken  from 
the  rulings  or  action  of  the  local  officers  relative  to  applications  to 
file  upon,  enter,  or  locate  the  public  lands  the  following  rules  will  be 
observed : 

1.  The  register  and  receiver  will  indorse  upon  every  rejected  appli- 
cation the  date  when  presented  and  their  reason  for  rejecting  it. 

2.  They  will  promptly  advise  the  party  in  interest  of  their  action 
and  of  his  right  to  appeal  to  the  Commissioner. 


736  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

3.  They  will  note  upon  their  records  a  memDrandam  of  the  trans- 
actiou. 

KuLE  07. — The  party  aggrieved  will  be  allowed  thirty  days  from 
receipt  of  notice  in  which  to  file  his  appeal  in  the  local  land  office. 
Where  the  notice  is  sent  by  mail,  five  days  additional  will  be  allowed 
for  the  transmission  of  notice  and  five  for  the  return  of  the  appeal. 

KuLE  68. — The  register  and  receiver  will  promptly  forward  the 
appeal  to  the  General  Land  Office,  together  with  a  full  report  upon 
the  case. 

EuLE  69. — This  report  should  recite  all  the  facts  and  the  proceed- 
ings had,  and  must  embrace  the  following  particulars: 

1.  A  statement  of  the  application  and  rejection,  with  the  reasons 
for  the  rejection. 

2.  A  description  of  the  tract  involved  and  a  statement  of  its  status, 
as  shown  by  the  records  of  the  local  land  office. 

3.  lieferences  to  all  entries,  filings,  annotations,  memoranda,  and 
correspondence  shown  by  the  record  relating  to  said  tract  and  to  the 
proceedings  had. 

Bulb  70. — Eules  43  to  48,  inclusive,  and  Eule  93  are  applicable  to 
all  appeals  from  decisions  of  registers  and  receivers. 

II. 

PEOOBEDINOS  BEFOEE  SUEVEYOR8-GENEEAL. 

Eule  71.— The  proceedings  in  hearings  and  contests  before  sur- 
veyors-general shall,  as  to  notices,  depositions,  and  other  matters,  be 
governed  as  nearly  as  may  be  by  the  rules  prescribed  for  proceedings 
before  registers  and  receivers,  unless  otherwise  provided  by  law. 

III. 

PEO0EEDING8  BEFOEE  THE  COMMISSIONEE  OF  THE  GEN- 
ERAL  LAND  OFFICE  AND  SEOEETAEY  OF  THE  INTEEIOR. 

1. — Examination  and  argument. 

Eule  72. — When  a  contest  has  been  closed  before  the  local  land 
officers  and  their  report  forwarded  to  the  General  Land  Office,  no 
additional  evidence  will  be  admitted  in  the  case,  unless  offered  under 
stipulation  of  the  parties  to  the  record,  except  where  such  evidence  is 
presented  as  the  basis  of  a  motion  for  a  new  trial  or  in  support  of  a 
mineral  application  or  protest;  but  this  rule  will  not  prevent  the  Com- 
missioner, in  the  exercise  of  his  discretion,  from  ordering  further  inves- 
tigation when  necessary. 

Eule  73. — After  the  Commissioner  shall  have  received  a  record  of 
testimony  in  a  contested  case,  thirty  days  will  be  allowed  to  expire 
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before  any  actioD  thereon  is  takeu,  unless,  in  the  judgment  of  the 
Commissioner,  public  policy  or  private  necessity  shall  demand  sum-., 
mary  action,  in  which  case  he  will  proceed  at  his  discretion,  first  noti- 
fying the  attorneys  of  record  of  his  proposed  action. 

KuLE  74. — When  a  case  is  pending  on  appeal  from  the  decision  of 
the  register  and  receiver  or  surveyor-general,  and  argument  is  not 
filed  before  the  same  is  reached  in  its  order  for  examination,  the  argu- 
ment will  be  considered  closed,  and  thereafter  no  further  arguments  or 
motions  of  any  kind  will  be  entertained  except  upon  written  stipula- 
tion duly  filed  or  good  cause  shown  to  the  Commissioner. 

Rule  75. — If  before  decision  by  the  Commissioner  either  party 
should  desire  to  discuss  a  case  orally,  reasonable  opportunity  therefor 
will  be  given  in  the  discretion  of  the  Commissioner,  but  only  at  a  time 
to  be  fixed  by  him  upon  notice  to  the  opposing  counsel,  stating  time 
and  specific  points  upon  which  discussion  is  desired;  and  except  as 
herein  provided,  no  oral  hearings  or  suggestions  will  be  allowed. 

2.— Rehearing  and  review. 

■  • 

Rule  76. — Motions  for  rehearing  before  registers  and  receivers,  or 
for  review  or  reconsideration  of  the  decisions  of  the  Commissioner  or 
Secretary,  will  be  allowed,  in  accordance  with  legal  i>rinciples  appli- 
cable to  motions  for  new  trials  at  law,  after  due  notice  to  the  opposing 
party. 

Rule  77. — Motions  for  rehearing  and  review,  except  as  provided  in 
Rule  114,  must  be  filed  in  the  office  wherein  the  decision  to  be  affected 
by  such  rehearing  or  review  was  made  or  in  the  local  land  office,  for 
transmittal  to  the  General  Land  Office;  and,  except  when  based  upon 
newly  discovered  evidence,  must  be  filed  within  thirty  days  from 
notice  of  such  decision. 

Rule  78. — Motions  for  rehearing  and  review  must  be  accompanied 
by  an  affidavit  of  the  party,  or  his  attorney,  that  the  motion  is  made 
in  good  faith,  and  not  for  the  purpose  of  delay. 

Rule  79. — ^The  time  between  the  filing  of  a  motion  for  rehearing  or 
review  and  the  notice  of  the  decision  upon  such  motion  shall  be 
excluded  in  computing  the  time  allowed  for  appeal. 

Rule  80. — No  officer  shall  entertain  a  motion  in  a  case  after  an 
appeal  irom  his  decision  has  been  taken. 

3.— .Appeals  from  the  Commissioner  to  the  Secretary. 

Rule  81. — No  appeal  shall  be  had  from  the  action  of  the  Commis- 
sioner of  the  General  Land  Office  affirming  the  decision  of  the  local 
officers  in  any  case  where  the  party  or  parties  adversely  affected 
thereby  shall  have  failed,  after  due  notice,  to  appeal  from  such  deci- 
sion of  said  local  officers. 

Subject  to  this  provision,  an  appeal  may  be  taken  from  the  decision 
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of  the  Goininissioiier  of  tbe  General  Land  Office  to  tlie  Secretary  of 
the  Interior  apon  any  question  relating  to  the  disposal  of  the  pablic 
lands  and  to  private  land  claims,  except  in  case  of  interlocatory  orders 
and  decisions  and  orders  for  hearing  or  other  matter  resting  in  tbe 
discretion  of  the  Commissioner.  Decisions  and  orders  forming  the 
above  exception  will  be  noted  in  the  record,  and  will  be  considered  by 
the  Secretary  on  review  in  case  an  appeal  upon  the  merits  be  finaUy 
allowed. 

Rule  82. — When  the  Commissioner  considers  an  appeal  defective, 
he  will  notify  the  party  of  the  defect,  and  if  not  amended  within 
ttfteen  days  from  the  date  of  the  service  of  such  notice  the  appeal 
may  be  dismissed  by  the  Secretary  of  the  Interior  and  the  case  closed. 

Rule  83. — In  proceedings  before  the  Commissioner  in  which  he  shall 
formally  decide  that  a  party  has  no  right  of  appeal  to  the  Secretai'y, 
the  party  against  whom  such  decision  is  rendered  may  apply  to  the 
Secretary  for  an  order  directing  the  Commissioner  to  certify  said 
proceedings  to  the  Secretary  and  to  suspend  further  action  until  the 
Secretary  shall  pass  upon  the  same. 

Rule  84. — Applications  to  the  Secretary  under  the  preceding  rule 
shall  be  made  in  writing,  under  oath,  and  shall  fully  and  specihcally 
set  forth  the  grounds  upon  which  the  application  is  made. 

Rule  85. — When  the  Commissioner  shall  formally  decide  against 
the  right  of  an  appeal,  he  shall  suspend  action  on  the  case  at  issue  for 
twenty  days  from  service  of  notice  of  his  decision,  to  enable  the  party 
against  whom  the  decision  is  rendered  to  apply  to  the  Secretary  for  an 
order,  in  accordance  with  Rules  83  and  84. 

Rule  86. — Notice  of  an  appeal  from  the  Commissioner's  decision 
must  be  filed  in  the  General  Land  Office  and  served  on  the  appellee 
or  his  counsel  within  sixty  days  from  the  date  of  the  service  of  notice 
of  such  decision. 

Rule  87. — When  notice  ot  the  decision  is  given  through  the  maUs 
by  the  register  and  receiver  or  surveyor-general,  five  days  additional 
will  be  allowed  by  those  officers  for  the  transmission  of  the  letter  and 
five  days  for  the  return  of  the  appeal  through  the  same  channel  before 
reporting  to  the  General  Land  Office. 

Rule  88. — Within  the  time  allowed  for  giving  notice  of  appeal  the 
appellant  shall  also  file  in  the  General  Land  Office  a  specification  of 
errors,  which  specification  shall  clearly  and  concisely,  designate  the 
errors  of  which  he  complains. 

Rule  89. — He  may  also,  within  the  same  time,  file  a  written  argu- 
ment, with  citation  of  authorities,  in  support  of  his  appeal. 

Rule  90. — A  failure  to  file  a  specification  of  errors  within  the  time 
required  will  be  treated  as  a  waiver  of  the  right  of  appeal,  and  the 
case  will  be  cons<idered  closed. 

Rule  91. — The  appellee  shall  be  allowed  thirty  days  from  the  expira- 
tion of  the  sixty  days  allowed  for  appeal  in  which  to  file  his  argument. 
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BxjLE  92. — Tbe  appellant  shall  be  allowed  thirty  days  from  service 
of  argament  of  appellee  in  which  to  file  argument  strictly  in  reply,  and 
no  other  or  farther  arguments  or  motions  of  any  kind  shall  be  filed 
without  permission  of  the  Commissioner  or  Secretary  and  notice  to  the 
opposite  party. 

Rule  93. — A  copy  of  the  notice  of  appeal,  specification  of  errors, 
and  all  arguments  of  either  party  shall  be  served  on  the  opposite  party 
within  the  time  allowed  for  filing  the  same. 

RuLB  94. — Such  service  shall  be  made  personally  or  by  registered 
letter. 

Rule  95. — Proof  of  personal  service  shall  be  the  written  acknowl- 
edgment of  the  party  served  or  the  afiidavit  of  the  person  making  the 
service,  attached  to  the  papers  served,  and  stating  time,  place,  and 
manner  of  service. 

Rule  96. — Proof  of  service  by  registered  letter  shall  be  the  affidavit 
of  the  person  mailing  the  letter,  attached  to  a  copy  of  the  post-office 
receipt. 

Rule  97. — Fifteen  days,  exclusive  of  the  day  of  mailing,  will  be 
allowed  for  the  transmission  of  notices  and  papers  by  mail,  except  in 
case  of  notice  to  resident  attorneys,  when  one  day  will  be  allowed. 

Rule  98. — ^Notice  of  interlocutory  motions  and  proceedings  before 
the  Commissioner  and  Secretary  shall  be  served  personally  or  by  regis- 
tered letter,  and  service  proved  as  provided  in  Rules  04  and  95. 

Rule  99. — No  motion  affecting  the  merits  of  the  case  or  the  regular 
order  of  i>roceeding8  will  be  entertained  except  on  due  proof  of  service 
of  notice. 

Rule  100. — Ex  parte  cases  and  cases  in  which  the  adverse  party 
does  not  appear  will  be  governed  by  the  foregoing  rules  as  to  notices 
of  decisions,  time  for  appeal,  and  filing  of  exceptions  and  arguments, 
as  far  as  applicable.  In  such  cases,  however,  the  right  to  file  additional 
evidence  at  any  stage  of  the  proceedings  to  cure  defects  in  the  proof 
or  record  will  be  allowed. 

Rule  101. — No  person  hereafter  appearing  as  a  party  or  attorney 
in  any  case  shall  be  entitled  to  a  notice  of  the  proceedings  who  does 
not  at  the  time  of  his  appearance  file  in  the  office  in  which  the  case  is 
pending  a  statement  in  writing,  giving  his  name  and  post-office  address 
and  the  name  of  the  party  whom  he  represents;  nor  shall  any  person 
who  has  heretofore  appeared  in  a  case  be  entitled  to  a  notice  unless 
within  fifteen  days  after  being  requested  to  file  such  statement  he 
shall  comply  with  said  requirement. 

Rule  102. — No  person  not  a  party  to  the  record  shall  intervene  in  a 
case  without  first  disclosing  on  oath  the  nature  of  his  interest. 

Rule  103. — When  the  Commissioner  makes  an  order  or  decision 
affecting  the  merits  of  a  case  or  the  regular  order  of  proceedings  therein, 
he  will  cause  notice  to  be  given  to  each  party  in  interest  whose  address 
is  known. 
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4. — Attorneya. 

KuLE  104. — lu  all  cases,  contested  or  ex  parte,  where  the  parties  iu 
interest  are  represented  by  attorneys,  sach  attorneys  will  be  recog- 
nized as  fully  controlling  the  cases  of  their  respective  clients. 

Rule  105.— All  notices  will  be  served  upon  the  attorneys  of  record. 

BULE  106. — Notice  to  one  attorney  in  a  case  shall  constitute  notice 
to  all  counsel  appearing  for  the  party  represented  by  him,  and  notice 
to  the  attorney  will  be  deemed  notice  to  the  party  in  interest. 

Rule  107. — All  attorneys  practicing  before  the  General  Land  Office 
and  Department  of  the  Interior  must  first  tile  the  oath  of  office  pre- 
scribed by  section  3478,  United  States  Revised  Statutes. 

Rule  108. — In  the  examination  of  any  case,  whether  contested  or 
ex  parte,  the  attorneys  employed  in  said  case,  when  iu  good  standing 
in  the  Department,  for  the  preparation  of  arguments,  will  be  allowed 
full  opportunity  to  consult  the  records  of  the  case,  the  abstracts,  field 
notes,  and  tract  books,  and  the  correspondence  of  the  Oeneral  Land 
Office  or  of  the  Department  not  deemed  privileged  and  confidential; 
and  whenever,  in  the  judgment  of  the  Commissioner,  it  would  not 
jeopardize  any  public  or  official  interest,  may  make  verbal  inquiries 
of  chiefs  of  divisions  at  their  respective  desks  in  respect  to  the  pai)er8 
or  status  of  said  case;  but  such  inquiries  will  not  be  made  to  said 
chiefs  or  other  clerks  of  divisions  except  upon  consent  of  the  Commis- 
sioner, Assistant  Commissioner,  or  chief  clerk,  and  will  be  restricted 
to  hours  between  11  a.  m.  and  2  p.  m. 

Rule  109. — Any  attorney  detected  in  any  abuse  of  the  above  privi- 
leges, or  of  gross  misconduct,  upon  satisfactory  proof  thereof,  after  due 
notice  and  hearing,  shall  be  prohibited  from  further  practicing  before 
the  Department. 

Rule  110. — Should  either  party  desire  to  discuss  a  case  orally  before 
the  Secretary,  opportunity  will  be  afforded  at  the  discretion  of  tbe 
Department,  but  only  at  a  time  specified  by  the  Secretary  or  fixed  by 
stipulation  of  the  parties,  with  the  consent  of  the  Secretary,  and  in 
the  absence  of  such  stipulation  or  written  notice  to  opposing  counsel, 
with  like  consent,  specifying  the  time  when  argument  will  be  heard. 

Rule  ill. — The  examination  of  cases  on  appeal  to  the  Commis- 
sioner or  Secretary  will  be  facilitated  by  filing  in  printed  form  such 
arguments  as  it  is  desired  to  have  considered. 

o. — 

Rule  112. — Decisions  of  the  Commissioner  not  appealed  firom  within 
the  period  prescribed  become  final,  and  the  case  will  be  regularly  closed. 

Rule  113. — The  decision  of  the  Secretary,  so  far  as  respects  the 
action  of  the  Executive,  is  final. 

Rule  114. — ^Motions  for  review  or  rehearing  before  the  Secretary 
must  be  filed  with  the  Commissioner  of  the  General  Land  Office  within 
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thirty  days  after  notice  of  the  decision  complained  of,  and  will  act  as 
a  supersedeas  of  the  decision  until  otherwise  directed  by  the  Secretary. 

Any  such  motion  must  state  concisely  and  specifically  the  grounds 
for  review  or  rehearing,  one  or  both  as  the  case  may  be,  upon  which 
it  is  based,  and  may  be  accompanied  by  an  argument  in  support 
thereof. 

(Jpon  its  receipt,  the  Oommissioner  of  the  General  Land  Office  will 
forward  the  motion  immediately  to  this  Department,  where  it  will  be 
treated  as  ^<  special."  If  the  motion  does  not  show  proper  grounds 
for  review  or  rehearing,  it  will  be  denied  and  sent  to  the  files  of  the 
General  Land  Office,  whereupon  the  Commissioner  will  remove  the 
suspension  and  proceed  to  execute  the  decision  before  rendered.  But 
if,  upon  examination,  proper  grounds  are  shown,  the  motion  will  be 
entertained  and  the  moving  party  notified,  whereupon  he  will  be 
allowed  thirty  days  within  which  to  serve  the  same,  together  with  all 
argument  in  support  thereof,  on  the  opposite  party,  who  will  be 
allowed  thirty  days  thereafter  in  which  to  file  and  serve  an  answer, 
but  consideration  of  the  motion  will  not  be  deferred  for  further 
argument. 

RULB  115. — None  of  these  rules  shall  be  construed  to  deprive  the 
Secretary  of  the  Interior  of  either  the  directory  or  supervisory  power 
conferred  upon  him  by  law. 


REGULATIONS  GOVERNING  THE  RECOGNITION  OF  AGENTS  AND 
ATTORNEYS  BEFORE  DISTRICT  LAND  OFFICERS. 


1.  An  attorney  at  law  who  desires  to  represent  claimants  or  contest- 
ants before  a  district  land  office  must  file  a  certificate,  under  the  seal 
of  a  United  States,  State,  or  Territorial  court  for  the  judicial  district 
in  which  he  resides  or  the  local  land  office  is  situated,  that  he  is  an 
attorney  in  good  standing. 

2.  Any  person  (not  an  attorney  at  law)  who  desires  to  appear  as  an 
agent  for  claimants  or  contestants  before  a  district  land  office  mast  file 
a  certificate  from  a  judge  of  a  United  States  court,  or  of  a  State  or 
Territorial  court  having  common-law  jurisdiction,  except  probate  courts, 
in  the  county  wherein  he  resides  or  the  local  office  is  situated,  duly 
authenticated  under  the  seal  of  the  court,  that  such  person  is  of  good 
moral  character  and  in  good  repute,  possessed  of  the  necessary  quali- 
fications to  enable  him  to  render  clients  valuable  service,  and  otherwise 
competent  to  advise  and  assist  them  in  the  presentation  of  their  claims 
or  contests. 

3.  The  oath  of  allegiance  required  by  section  3478  of  the  United 
States  Bevised  Statutes  must  also  be  filed  by  applicants.  In  case  of  a 
firm,  the  names  of  the  individuals  composing  the  firm  must  be  given, 
and  a  certificate  and  oath  as  to  each  member  of  the  firm  will  be  required. 

4.  An  applicant  to  practice  under  the  above  regulations  must  address 
a  letter  to  the  register  and  receiver,  inclosing  the  certificate  and  oath 
above  required,  in  which  letter  his  full  name  and  post-office  address 
must  be  given.  He  must  state  whether  or  not  he  has  ever  been  recog- 
nized as  an  attorney  or  agent  before  tliis  Depaitnieut  or  any  bureau 
thereof,  or  any  of  the  local  land  offices,  and,  if  so,  whether  he  has  ever 
been  suspended  or  disbarred  from  practice.  He  must  also  state  whether 
he  holds  any  office  under  the  Government  of  the  United  States. 

After  an  application  to  practice  has  been  filed  in  due  form,  the  reg- 
ister and  receiver  will  recognize  the  applicant  as  an  attorney  or  agent, 
as  the  case  may  be,  unless  they  have  good  reason  to  believe  that  the 
person  making  the  application  is  unfit  to  practice  before  their  offices, 
or  unless  otherwise  instructed  by  the  Commissioner  or  Secretary. 

Registers  and  receivers  must  keep  a  record  of  the  names  and  resi- 
dences of  all  attorneys  and  agents  recognized  as  entitled  to  represent 
clients  in  their  several  offices. 

Every  attorney  must,  either  at  the  time  of  entering  his  appearance 
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for  a  claimant  or  contestant  or  within  thirty  days  thereafter,  file  the 
written  authority  for  such  appearance,  signed  by  said  claimant  or 
contestant,  and  setting  forth  his  or  her  present  residence,  occupation, 
and  post-office  address.  Upon  a  failure  to  file  such  written  authority 
within  the  time  limited,  it  is  the  duty  of  the  register  and  receiver  to 
no  longer  recognize  hiui  as  attorney  in  the  case. 

An  attorney  in  fact  will  be  required  to  file  a  power  of  attorney  of 
his  principal,  duly  executed,  specifying  the  power  granted  and  stating 
the  party^s  present  residence,  occupation,  and  post-office  address. 

When  the  appearance  is  for  a  person  other  than  a  claimant  or  con- 
testant of  record,  the  attorney  or  agent  will  be  required  to  state  the 
name  of  the  person  for  whom  he  appears,  his  post-office  address,  the 
character  and  extent  of  his  interest  in  the  matter  involved,  and  when 
and  from  what  source  it  was  acquired.  Authorizations  and  powers 
signed  or  executed  in  blank  will  not  be  recognized. 

If  any  attorney  or  agent  shall  knowingly  commit  any  of  the  follow- 
ing acts,  viz:  Represent  fictitious  or  fraudulent  entrymen;  prosecute 
collusive  contests;  speculate  in  relinquishments  of  entries;  assist  in 
procuring  illegal  or  fraudulent  entries  or  filings;  represent  himself  as 
the  attorney  or  agent  of  entrymen  when  he  is  only  attorney  or  agent 
for  a  transferee  or  mortgagee;  conceal  the  name  or  interest  of  his 
client;  give  pernicious  advice  to  parties  seeking  to  obtain  title  to 
public  laud;  attempt  to  prevent  a  qualified  person  from  settling  upon, 
entering,  or  filing  for  a  tract  of  public  land  properly  subjected  to  such 
entry  or  filing,  or  be  otherwise  guilty  of  dishonest  or  unprofessional 
conduct,  or  who,  in  connection  with  business  pending  in  local  land 
offices  or  in  this  Department,  shall  knowingly  employ  as  subagent, 
clerk,  or  correspondent  a  person  who  has  been  guilty  of  any  one  of 
these  acts,  or  who  has  been  prohibited  from  practicing  before  the  reg- 
ister and  receiver  of  this  Department,  it  will  be  sufficient  reason  for 
his  disbarment  from  practice,  and  registers  and  receivers  are  author- 
ized to  refuse  to  farther  recognize  any  person  as  agent  or  attorney 
who  shall  be  known  to  them  or  be  proven  before  tliem  to  be  guilty  of 
improper  and  unprofessional  conduct  as  above  stated. 

An  attorney  or  agent  who  has  been  admitted  to  practice  in  any  par- 
ticular land  district  may  be  enrolled  and  authorized  to  practice  in  any 
other  district  upon  filing  with  the  register  and  receiver  of  such  district 
a  certificate  of  the  register  or  receiver  before  whom  he  was  admitted 
to  practice  that  he  is  an  attorney  or  agent  in  good  standing. 

Any  unprofessional  conduct  on  the  part  of  an  attorney  or  agent 
should  be  reported  to  the  Commissioner  at  once,  together  with  the 
action  of  the  local  land  officers  in  the  premises. 

Appeals  from'  the  action  of  the  register  and  receiver  in  refusing  to 
admit  to  practice  or  in  refusing  to  further  recognize  an  agent  or  attor- 
ney will  lie  to  the  Commissionei*  and  Secretary,  as  in  other  appealable 
cases.     (Circular  approved  Mivrch  11),  1887,  '>  L.  I).j508.) 


LAWS  AND  REGULATIONS  GOVERNING  THE  RECOGNITION  OF 
AGENTS,  ATTORNEYS,  AND  OTHER  PERSONS  TO  REPRESENT 
CLAIMANTS  BEFORE  THE  DEPARTMENT  OF  THE  INTERIOR 
AND  THE  BUREAUS  THEREOF. 


1. — Laws. 


The  following  statutes  relate  to  the  recognition  of  attorneys  and 
agents  for  claimants  before  this  Department: 

"  That  the  Secretary  of  the  Interior  may  prescribe  rules  and  regula- 
tions governing  the  recognition  of  agents,  attorneys,  or  other  persons 
representing  claimants  before  his  Department,  and  may  require  of 
such  persons,  agents,  or  attorneys,  before  being  recognized  as  repre- 
sentatives of  claimants,  that  they  shall  show  that  they  are  of  good 
moral  character  and  in  good  repute,  possessed  of  the  necessary  quali- 
fications to  enable  them  to  render  such  claimants  valuable  service, 
and  otherwise  competent  to  advise  and  assist  such  claimants  in  the 
presentation  of  their  claims;  and  such  Secretary  may,  after  notice 
and  opportunity  for  a  hearing,  suspend  or  exclude  from  further  prac- 
tice before  his  Department  any  such  person,  agent,  or  attorney  shown 
to  be  incompetent,  disreputable,  or  who  refuses  to  comply  with  the 
said  rules  and  regulations,  or  who  shall  with  intent  to  defraud  in  any 
manner  deceive,  mislead,  or  threaten  any  claimant  or  prosi)ective 
claimant  by  word,  circular,  letter,  or  by  advertisement.  (Act  July 
4,  1884,  sec.  5;  23  Stats.,  101.) 

*' Every  oiiicer  of  the  United  States,  or  person  holding  any  place  of 
trust  or  profit,  or  discharging  any  official  function  under,  or  in  con- 
nection with,  any  Executive  Department  of  the  Government  of  the 
United  States,  or  under  the  Senate  or  House  of  Representatives  of 
the  United  States,  who  acts  as  an  agent  or  attorney  for  prosecuting 
any  claim  against  the  United  States,  or  in  any  manner,  or  by  any 
means,  otherwise  than  in  discharge  of  his  proper  official  duties,  aids 
or  assists  in  the  prosecution  or  support  of  any  such  claim,  or  receives 
any  gratuity,  or  any  share  of  or  interest  in  any  claim  from  any 
claimant  against  the  United  States,  with  intent  to  aid  or  assist,  or  in 
consideration  of  having  aided  or  assisted,  in  the  prosecution  of  such 
claim,  shall  pay  a  fine  of  not  more  than  five  thousand  dollars,  or 
suflFer  imprisonment  not  more  than  one  year,  or  both."  (Section  5498, 
lie  vised  Statutes.) 
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'*It  shall  not  be  lawful  for  any  person  appointed  after  the  first  day 
of  J4ine,  one  thonsand  eight  hundred  and  seventy-two,  as  an  officer, 
clerk,  or  employ^  in  any  of  the  departments,  to  act  as  counsel, 
attorney,  or  agent  for  prosecuting  any  claim  against  the  United  States 
which  was  pending  in  either  of  said  departments  while  he  was  snch 
officer,  clerk,  or  employ^,  nor  in  any  manner,  nor  by  any  means,  to 
aid  in  the  prosecution  of  any  such  ciaim,  within  two  years  next  after 
he  shall  have  ceased  to  be  such  officer,  clerk,  or  employ^."  (Section 
190,  llevised  Statutes.) 

"Any  i)er8on  prosecuting  claims,  either  as  attorney  or  on  his  own 
account,  before  any  of  the  departments  or  bureaus  of  tfie  United 
States,  shall  be  required  to  take  the  oath  of  allegiance,  and  to  supi>ort 
the  Constitution  of  the  United  States,  as  required  of  persons  in  the 
civil  service.''    (Section  3478,  Eevised  Statutes.) 

"The  oath  provided  for  in  the  preceding  section  maybe  taken  before 
any  justice  of  the  peace,  notary  public,  or  other  person  who  is  legally 
authorized  to  administer  an  oath  in  the  State  or  district  where  the 
same  may  be  administered."    (Section  3479,  Eevised  Statutes.) 

The  act  of  May  13,  1884,  sec.  2,  (23  Stats.,  22),  provides  that  the 
oath  above  required  shall  be  that  prescribed  by  section  1757,  Kevised 
Statutes,  which  is  as  follows: 

I,  A  B,  do  solemnly  swear  (or  affirm)  that  I  will  support  and  defend  tbe  Con- 
stitatiou  of  the  United  States  against  all  enemies,  foreign  and  domestic;  tliat  I 
will  bear  true  faith  and  allegiance  to  the  same;  that  I  take  this  obligation  freely, 
without  any  mental  reservation  or  purpose  of  evasion;  and  that  I  will  well  and 
faithfully  discharge  the  duties  of  the  office  on  which  I  am  about  to  enter.  So  help 
me  God. 

2.  — RegulatioiiB. 

1.  Under  the  authority  conferred  on  the  Secretary  of  the  Interior  by 
the  fifth  section  of  the  act  of  July  4, 1884,  it  is  hereby  prescribed  that 
an  attorney  at  law  who  desires  to  represent  claimants  before  the 
Department  or  one  of  its  bureaus  shall  file  a  certificate  of  the  clerk  of 
the  United  States,  State,  or  Territorial  court,  duly  authenticated 
under  the  seal  of  the  court,  that  he  is  an  attorney  in  good  standmg, 

2.  Any  person  (not  an  attorney  at  law)  who  desires  to  appear  as 
agent  ibr  claimants  before  the  Department  or  one  of  its  bureaus  must 
tie  Q,  certificate  from  ajtidgeof  a  United  States,  State,  or  Territorial 
court,  duly  authenticated  under  the  seal  of  the  courts  that  such  person 
is  of  good  moral  character  and  in  good  repute,  possessed  of  the  neces- 
sary qualifications  to  enable  him  to  render  claimants  valuable  service, 
and  otherwise  competent  to  advise  and  assist  them  in  the  presentation 
of  their  claims. 

3.  The  Secretary  may  demand  additional  proof  of  qualifications, 
and  reserves  the  right  to  decline  to  recognize  any  attorney,  agent,  or 
other  person  applying  to  represent  claimants  under  this  rule. 

4.  The  oath  of  allegiance  required  by  section  3478  of  the  United 
States  Bevised  Statutes  must  also  be  filed. 
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5.  lu  the  case  of  a  firm,  the  names  of  the  individuals  coin[)osing  the 
firm  must  be  given,  and  a  certificate  and  oath  as  to  each  member  of 
the  firm  will  be  required. 

6.  Unless  specially  called  fox,  the  certificate  above  referred  to  will 
not  be  required  of  any  attorney  or  agent  heretofore  recognized  and 
now  in  good  standing  before  the  Department. 

7.  An  applicant  for  admission  to  practice  under  the  above  regula- 
tions must  address  a  letter  to  the  Secretary  of  the  Interior,  inclosing 
the  certificate  and  oatli  above  required,  in  which  letter  his  full  name 
and  post-ofiice  address  must  be  given.  He  must  state  whether  or  not 
he  has  ever  been  recognized  as  attorney  or  agent  before  this  Depart- 
ment or  any  bureau  thereof,  and,  if  so,  whether  he  has  ever  been  sus- 
pended or  disbarred  from  practice.  He  must  also  state  whether  he 
holds  any  office  of  trust  or  profit  under  the  Government  of  the  United 
States, 

8.  No  person  who  has  been  an  officer,  clerk,  or  employee  of  this 
Department  within  two  years  prior  to  his  application  to  appear  in  any 
case  pending  herein  shall  be  recognized  or  permitted  to  appear  as  an 
attorney  or  agent  in  any  such  case  as  shall  have  been  pending  in  the 
Department  at  or  before  the  date  he  left  the  service:  Provided^  This 
rule  shall  not  apply  to  officers,  clerks,  or  employees  of  the  Patent 
Office,  nor  to  cases  tlierein. 

9.  Whenever  an  attorney  or  agent  is  charged  with  improper  prac- 
tices in  connection  with  any  matter  before  a  bureau  of  this  Department, 
the  head  of  such  bureau  shall  investigate  the  charge,  giving  tlxe  attor- 
ney or  agent  due  notice,  together  with  a  statement  of  the  charge 
against  him,  and  allow  him  an  opportunity  to  be  heard  in  the  premises. 
When  the  investigation  shall  have  been  concluded,  all  the  papers  shall 
be  forwarded  to  the  Department,  with  a  statement  of  the  facts  and 
such  recommendations  as  to  disbarment  from  practice  as  the  head  of 
the  bureau  may  deem  proper,  for  the  consideration  of  the  Secretary 
of  the  Interior.  During  the  investigation  the  attorney  or  agent  will 
be  recognized  as  such,  unless  for  special  reasons  the  Secretary  shall 
order  his  suspension  from  practice. 

10.  If  any  attorney  or  agent  in  good  standing  before  the  Department 
shall  knowingly  employ  as  subagent  or  correspondent  a  person  who 
has  been  prohibited  from  practice  before  the  Department,  it  will  be 
sufficient  reason  for  the  disbarment  of  the  former  from  prac^tice. 

11.  Upon  the  disbarment  of  an  attorney  or  agent,  notice  thereof 
will  be  given  to  the  heads  of  bureaus  of  this  Department,  and  to  the 
other  Executive  Departments;  and  thereafter,  until  otherwise  ordered, 
such  disbarred  person  will  not  be  recognized  as  attorney  or  agent  in 
any  claim  or  other*  matter  before  this  Department  or  any  bureau 
thereof. 
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Abandonmeut. 

See  Content:  Retidenee. 

Absencfs  lieave  of* 

See  Rendtncf. 

Accounts. 

Circalnr  of  February  27,  1900,  as  to  un- 
earned fees  and  uDofficial  moueys 649 

Circular  of  March  1,  1900,  ah  to  the  reg- 
istration of  ofliciul  mail  W9 

Adverse  Claim. 

See  Mining  Claim. 

Alaskan  Lands. 

See  Mining  Claim;  Right  of  Way;  Town 
Lot. 

The  right  of  pnrcliase  accorded  by  sec- 
tion 12,  act  of  March  3,  1891,  is  limited  lo 
casett  where  the  land  is  used  for  purposes 
of  "trade  or  manufactures."  and  does  not 
extend  to  the  mere  occupancy  of  land  as  a 
Ashing  place ^l^ 

An  application  to  purchuse  under  section 
12,  act  of  March  3, 1«91,  can  not  be  perfected 
under  the  proviso  to  section  10,  act  of  May 
14,  189H,  if  the  claim  so  presented  was  not 
anthorized  by  the  act  of  1891 416 

In  determining  the  extent  of  the  water 
front  of  claims  under  sei'tious  1  and  10,  act 
of  May  14.  1898.  abutting  on  navigable 
waters,  the  measurement  should  be  made 
along  the  meanders  of  the  bank  or  shore. . .    95 

Water-front  privileges  should  not  be  dis- 
turbed by  the  allowance  of  tramroad  right 
of  way ^^^ 

The  Department  is  without  authority  to 
approve  an  application  for  permission  to 
occupy  a  portion  of  the  roadway  reserva- 
tion, along  the  shore  lino  of  Alaska,  for  the 
purpose  of  a  passage  over  said  reservation 
of  an  serial  tramway,  and  the  erection 
thereon  of  buildings  to  be  usetl  in  connec- 
tion with  said  tramway 684 

Allen. 

See  ^lining  Claim. 

Alienation. 

A  power  of  attorney  executed  and  deliv- 
ere<l  by  a  timber-land  applicant,  prior  to 
final  proof  and  entry,  authorizing  tlie  sale 
of  the  land,  is  an  agreement  in  violation  of 
the  act  of  June  3,  1878 149 
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Appeal. 

See  l*raetiee. 
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Application. 

Circular  of  July  14, 1899,  directing  that  no, 
will  be  received  ft>r  a  tract  embraced  in  an 
entry  of  record  until  such  entry  has  l>een 
canceled  in  the  loral  office,  and  making  pro- 
vision for  applications  teudei*e<l  during  the 
period  accorded  a  successful  contestant 

No  rights  are  gained  by  the  tender  of,  to 
6nter  lands  embraced  within  a  pending  rail- 
road indemnity  selection,  made  under  the 
rulings  in  force,  nor  by  an  appeal  froni  the 
rejection  of  such  application 125 

Where  an  order  canceling  a  list  of  railroad 
Indemnit J'- selections  provides  that  no  dis- 
posal of  the  lands  shall  be  made  until  i^end- 
ing  applications  therefor  have  been  adjudi- 
cated, and  a  hearing  is  subHequeutly  di- 
rected as  between  said  applicants,  at  which 
they  appear,  they  will  not  be  held  in  default, 
as  to  the  timely  assertion  of  their  settlement 
claims,  on  account  of  failure  to  make  appli- 
cation to  enter  within  three  months  after 
said  cancellation 125 

On  the  judicial  vacation  of  a  patent  the 
land  involved  should  not  be  held  as  open  to 
until  such  time  as  the  entry  is  canceled  of 
record  in  the  local  office 17* 

Under  the  provisions  of  the  special  circu- 
lar of  1887,  an  applicant  tor  the' right  of 
entrj'.  who  attacks  the  validity  of  a  prior 
indemnity  selection,  is  entitled  to  the  allow- 
ance of  his  application,  if.  the  company, 
after  due  notice,  falls  to  respond 218 

Toenter  lands  included  in  a  valid  railroad 
indemnity  selection  is  properly  rejected, 
and  no  rights  are  gained  by  an  appeal  from 
such  r«yection 442 

No  rights  secured  under,  accompanying 
a  timber-culture  contest,  tiled  at  a  time  when 
the  land  is  involved  in  a  prior  contest,  if  the 
proceedings  had  under  the  prior  suit  result 
in  the  cancellation  of  the  entry  under  at- 
tack   537 

Canals  and  Ditches. 

See  Right  of  Way. 

Circulars  and  lustrnctlous. 

See  Tablet  of,  page  xxii, 
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Pave. 

Citixenship. 

The  child  of  aii  alien,  oocnpies  uoder  the 
homestead  law,  the  status  of  one  who  has 
filed  his  declaration  of  intention  to  become 
a  citizen,  \fhere  the  father,  during  the  mi- 
nority- of  such  child,  declares  such  inten- 
tion, but  does  not  complete  his  naturaliza- 
tion before  the  cliild  attains  his  ra^ority, 
or  thereafter 497 

Rights  acquired  by  declaration  of  inten- 
tion to  become  a  citizen  may  be  lost  by  aban- 
donment of  such  intention 627 

Coal  liund. 

Entry  of,  ba«ed  on  a  second  filing  may  be 
permitted  to  st^ud,  where  the  first  filing 
was  abandoned  on  account  of  the  worthless 
ciiaracter  of  the  claim,  and  the  good  faith 
of  the  entryman  is  apparent 328 

The  right  of  a  coal-land  claimant  to  make 
entry  is  not  alfected  by  his  sale  of  an  option 
to  purcliase  an  assignment  of  sucli  right, 
where  the  option  expires  with  no  advan- 
tage taken  thertK)f 615 

The  right  of  purchase  is  not  initiated  by 
tiling  a  declarator}'  statement  therefor,  but 
by  the  actual  discovery  of  coal  on  the  land, 
and  the  performance  of  some  vt  of  im- 
provement sufficient  to  give  notice  to  the 
world  of  an  intent  to  purchase  said  land 
under  the  coal-land  laws 615 

The  price  of,  is  determined  by  the  dis- 
tance of  the  land  from  a  completed  railroad, 
irrespective  of  its  distance  from  the  nearest 
•hipping  point  on  such  road 637 

Conlirination. 

See  Oradtuttion  Entry. 

Act  of  March  3,  1891. 

A  proceeding  against  an  entry,  instituted 
by  the  General  Land  Office  many  years 
prior  to  the  passage  of  said  act,  but  of 
which  the  entryman  was  never  notified, 
must  be  held  to  have  been  abandoned  and 
to  have  abated,  and  hence  constitutes  no 
bar  to  the  confirmation  of  the  entry  under 
section  7  of  said  act 423 

A  procee<ling  against  a  graduation  entry, 
instituted  in  1858  by  the  General  Land 
Offic«,  but  on  which  no  subsequent  action 
was  taken  until  1895,  must  be  held  to  have 
been  abandoned,  and  to  have  abated,  and 
hence  constituting  no  bar  to  the  confirma- 
tion of  said  entry  under  said  act 525 

To  defeat  the  confirmation  of  an  entry 
under  the  proviso  to  section  7  of  said  act  it 
is  necessary  that  some  action  should  be 
taken  against  the  final  entry  within  two 
years  from  the  issuance  of  the  receiver's 
receipt  thereon 539 

Homestead  entry  of  Alabama  land  re- 
turned as  valuable  for  coal,  confirmed  under 
the  proviso  to  section  7  of  said  act 539 

Contest. 

Generally. 

Amotion  to  dismiss  a.  for  the  want  of  a 
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sufficient  charge,  in  a  case  where  the  evi- 
dence is  taken  before  a  oommi^tsioner,  is  in 
due  time,  if  made  before  the  local  office  on 
the  day  set  for  the  hearing 351 

A  charge  of  collusion  between  a  contest- 
ant and  the  entryman  presupposes  that  tlie 
entryman  is  in  default  as  to  some  require- 
ment of  law,  and  that  the  coilasive,  is 
brought  to  shield  him  from  the  conse- 
quences of  such  default,  by  preventing  an 
honest  contest 211 

On  a  charge  against  an  entry  that  it  was 
secured  through  a  speculative,  the  entry 
must  be  held  intact,  where  it  appears  that 
the  entryman's  status  as  a  sucoeaafnl  con- 
testant did  not  operate  to  defeat  the  claim 
of  any  applicant.for  the  land 71 

The  institution  of  a  second,  by  one  who 
has  theretofore  filed  affidavit  of,  against 
the  same  entry,  is  a  waiver  of  any  right  on 
the  part  of  such  contestant  to  proceed  under 
the  first  charge 16 

An  applicant  for  the  right  of  contesting 
an  entry,  who  does  not  give  his  proper  post- 
office  address,  will  not  be  heanl  to  complain 
that  he  was  not  notified  that  the  right  of, 
would  be  awarded  to  the  highest  bidder 25 

Against  an  entry  will  not  be  entertained 
where  it  appears  that  the  entryman  is  of 
unsound  mind,  and  has  no  curator  or  guard- 
ian through  whom  his  in  tenets  may  be 
protected 281 

An  affidavit  of,  executed  by  one  signing 
the  contestant's  name  as  his  "  agent  and 
attorney  "  is  properly  rejected 245 

Homestead. 

• 

The  act  of  June  16, 1838.  in  requiring  that 
under  all  contests  in  whick  the  charge  is 
abandonment,  it  must  be  proved  at  the 
hearing  that  the  settler's  alleged  absence 
from  the  land  was  not  due  to  his  emplo}*- 
roent  in  the  military  or  naval  service,  does 
not  prescribe  what  shall  be  the  measure  of 
proof  thus  required,  nor  of  what  it  shall 
consist;  and  the  proof  in  such  case  will  be 
held  sufficient  when  it  shows  with  reason- 
able certainty  that  the  alleged  absence  was 
not  due  to  such  employment  and  service. ..  625 

The  provision  in  the  act  of  June  16,  1898, 
requiring  in  case  of  a,  on  the  ground  of 
abandonment  at  a  time  when  the  United 
States  is  engaged  in  war,  an  allegation  in 
the  affidavit  of  contest  that  the  alleged 
absence  of  the  settler  was  not  due  to  his 
employment  in  the  Army.  Navy,  or  Marine 
Corps  of  the  United  States,  is  mandatory, 
and  non-compliance  therewith  can  not  be 
cured  by  amendment  after  service  of  proc- 
ess in  a  contest  to  which  the  statute  ap- 
plies, and  in  which  no  api>earance  is  made 
by  the  defendant 484 

A  leave  of  absence  is  no  protection 
against  a,  for  abandonment,  where  the 
entryman,  in-ior  to  such  leave,  has  failed  to 
comply  with  the  law 54,203 
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Dnriof;  the  pendency  of  a,  against  a  borne* 
stead  entry,  in  which  the  issue  is  priority 
of  settlement,  the  entrymon  must  comply 
with  tlie  law  in  the  matter  of  residence  i  and 
his  default  in  this  respect  can  not  be  cured, 
as  against  the  adverse  claimant  who  has 
continued  to  reside  on  the  land,  by  the 
resumption  of  residence  prior  to  notice  of  a 
supplemental  charge,  on  the  part  of  said 
claimant  alleging  said  default  and  asking  to 
be  heard  thereon 704 

Where  a  sucoessful  contestant,  in  a  suit 
involving  priority  of  settlement,  makes 
entry,  and  is  granted  a  leave  of  absence,  a 
stranger  to  the  record  in  such  suit  is  not 
entitled  to  be  heard  on  an  allegation  that 
involves  the  entryman's  residence  on  the 
land  during  the  pendency  of  the  former 
contest 222 

If  an  entryman  fails  to  maintain  the  con> 
tinaity  of  his  residence,  during  the  pen- 
dency of  a,  involving  priority  of  settlement, 
his  laches  can  not  be  cured  by  the  resump- 
tion of  residence  prior  to  the  institution  of 
proceedings  by  the  adverse  settler  charging 
said  default 54,203 

The  good  faith  of  aff  entrywoman  in  se- 
curing a  decree  of  divorce,  as  affecting  her 
qualifications  under  the  homestead  law,  is 
not  a  matter  for  investigation  through  a, 
under  the  act  of  May  14,  1880 96, 108 

Cultivation  of  the  land  embraced  within  a 
homestead  entry  is  an  essential  requisite  to 
due  compliance  with  the  homestead'  law ; 
and  a  charge  of  failure  to  cultivate  fur- 
nishes a  projier  basis  for  a  hearing 581 

Timber  Culture. 

Against  a  timber-culture  entr^',  for  non- 
compliance with  law,  will  be  dismissed, 
where  it  appears  that  the  default  is  cured 
prior  to  the  contest,  and  that  the  entryman 
if  he  continues  to  comply  with  the  law  will 
be  entitled  to  commute  his  entry  under  the 
actof  March  a,  1891 041 

Contestant. 

The  statute  giving  a  preference  right  of 
entry  to  the  successful,  has  never  been  ex- 
tended, directly  or  by  implication,  to  Indian 
allotments  for  which  conditional  or  trust 
patents  have  issued 68 

A  preferred  right  of  entry  under  the  act 
of  May  14, 1880,  can  not  be  secured  by  pro- 
ceedings on  protest  against  an  application 
to  en  ter 168 

Conceding  that  one  who  furnishes  evi- 
dence on  which  a  patent  is  set  aside  is  equi- 
tably  entitled  to  a  preferred  right  of  entry, 
.there  is  no  authority  for  recognizing  such 
equity  as  the  subject  of  transfer 178 

A  preferred  right  of  homestead  entry  can 
not  be  secured  through  a  contest  instituted 
by  a  single  woman,  if  she  marries  prior  to 
the  exercise  of  said  right 297 

Who,  daring  the  progress  of  the  trial, 
waives  his  preferred  right  of  entry,  is  no 


Page, 
longer  a  party  in  interest ;  and  the  case  is 
thereafter  a  matter  between  the  entryman 

and  the  Government*. 606 

An  entry  made  by  a,  on  a  relinquishment, 
during  the  pendency  of  a  second  contest 
charging  the  disqualification  of  the  original 
entryman  and  collusion  with  the  first  con- 
testant, may  be  permitted  to  stand,  where 
it  appears  that  the  allegations  in  said  con- 
test are  not  supported  by  the  evidence 211 

Deputy  mineral  Surveyor. 

See  Land  Department. 

Desert  fjund. 

See  Entry. 

Ditches  and  Canals. 

See  Bight  of  Way. 

Entry. 

See  Final  Proof. 

Generally. 

Made  by  a  contestant,  on  a  relinquish- 
ment, during  the  pendency  of  a  second  con- 
test charging  the  disqualification  of  the 
original  entryman  and  collusion  with  the 
first  contestant,  may  be  permitted  to  stand, 
where  it  appears  that  the  allegations  in 
said  contest  are  not  supported  by  the  evi- 
dence  211 

Keinstateraent  of,  that  has  been  canceled 
without  due  notice,  is  not  defeated  by  an 
intervening  adverse  claim 233 

Desert  Land. 

Where  the  eniryman,  prior  to  survey, 
submits  final  proof,  and  then  sella  the  land, 
such  sale  must  be  regarded  as  an  assign- 
ment of  the  entry,  proof  of  which  should  be 
furnished  as  required  in  other  cases  of  as- 
signment    453 

There  is  no  authority  for  the  acceptance 
of  the  proof  of  tlie  assignment  of  a  desert- 
land  entry,  and  of  annual  ex])enditure,  exe- 
cuted before  a  clerk  of  a  court  of  record  out- 
side of  the  land  district  and  State  in  which 
the  land  is  situated 355 

The  act  of  March  3, 1877,  provides  that  the 
water  right  of  a  desert-land  entryman  shall 
depend  upon  prior  appropriation,  and  evi- 
dence which  satisfactorily  establishes  the 
fact  that  the  entryman  has  thus  acquired 
and  possesses  an  undoubted  right  to  the 
requisite  supply  of  water,  is  sufiicient   133 

Sioux  lands  opened  by  act  of  March  2, 
1889, not  subject  to 541 

Homestead. 

A  second,  under  which  the  entryman  has 
shown  due  compliance  with  law.  may  be 
permitted  to  pass  to  patent,  where  the  first 
was  relinquished  on  erroneous  advice,  and 
without  compensation,  and  the  second  was 
allowed  by  the  local  office  with  fnll  knowl- 
edge of  the  facts  303 

The  right  to  make  a  second,  under  the  act 
of  December  29, 1894,  is  not  defeated  by  the 
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fact  that  the  ii ret  was  relioqnished,  If  the 
eaBcellation  would  have  heen  ordered,  on  a 
diadosare  of  the  facts  to  the  Land  Depart- 
ment   716 

The  right  of  a  homesteader  to  chanf^ 
hia  entry  to  an  adjoining  farm  homestead 
is  not  affected  by  his  failure  to  comply 
with  the  law  tinder  his  original  entry  of  the 
tract,  in  the  abnence  of  a  valid  intervening 
adverseclaim 166 

Embracing  non-contignoas  tracts,  may  be 
referred  to  the  board  of  equitable  adjudica- 
tion where  the  non-contiguity  is  caused  by 
the  cancellaiion  of  a  part  of  the  entry  on 
account  of  a  prior  adverse  right;  and  the 
original  entry  is  made  iu  ignorance  of  such 
adverseclaim ..  721 

Timber  Culture. 

See  I\val  Proof. 

Is  limited  in  acreage  to  one-fourth  of  the 
land  embraced  in  the  section  except  where 
such  entry  is  of  a  technical  quarter  section .  407 

The  right  to  commute  under  the  act  of 
March  3,  1891,  cnn  be  exercised  at  any  time 
within  the  life  of  I  lie  entrj-  by  one  who  can 
show  that  he  has  complied  with  the  law  for 
the  four  yeard  prece<liug  tlie  application  to 
commute 214, 641 

Equitable  Action. 

See  Final  Proof:  Entry. 

Evidence. 

DeiKtsitions  taken  and  transmitted  to  the 
local  office  may  bo  used  on  the  trial  by 
either  party  to  the  issue,  whether  taken  in 
the  interest  of  such  party,  or  at  the  instance 
of  his  adversary 581 

Fees. 

The  payment  of  tlie,  specified  in  section 
2238,  K.  S.,  should  be  required  in  all  cases 
of  school  indemnity  selections  made  by  the 
Territory  of  Oklahoma  b<)fore  submitting 
the  lists  to  the  Department  for  approval ...    72 

"Where  a  list  of  school  indemnity  selec- 
tions has  been  approved  without  payment 
of  the  statutory,  the  amount  due  remains  a 
charge  against  the  Territory,  but  can  not  be 
enforced  by  vacating  the  approval 72 

An  unearned  cancellation,  should  not  be 
delivered  to  any  one  except  the  depositor, 
in  the  absence  of  due  authority  shown  to 
receive  the  same  and  receipt  therefor 245 

Local  officers  are  not  entitled  to,  collected 
on  approved  State  selections  that  become 
final  prior  to  their  incumbency 318 

Upon  the  acceptance  of  an  adverse  min- 
ing claim  by  the  local  officers  they  become 
chargeable  with  the  fees  required  by  law  to 
be  paid 413 

Final  Proof. 

No  one  but  a  claimant  of  record  is  en- 
titled to  special  notice  of  the  intention  of  a 
homestead  entr>'man  to  submit 16 

A  slight  mistake  in  the  spelling  of  the  ap 
lioaut's  name  in  the  published  notice  of  his 
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intention  to  submit,  is  immaterial,  where 
no  one  is  misled  thereby,  and  the  identity  of 
the  a7>plicant  is  undisputed 16 

A  contest  against  a  timber-cnltnre  entry 
on  the  ground  of  faiinre  to  submit,  within 
the  statutory  period  will  not  defeat  the 
right  of  the  entryman  to  have  said  proof 
equitably  considered,  where  it  is  submitted 
prior  to  notice  of  such  contest  and  without 
knowledge  thereof 174 

A  timber-culture  entryman  who  snbmits, 
within  the  statutory  life  of  his  entry  is  en- 
titled to  credit  for  ench  year  of  actual  culti- 
vation, if  eight  years  of  cultivation  are 
shown 214 

If  not  submitted  within  ten  days  follow- 
ing the  time  fixed  therefor  new  publication 
of  notice  must  bo  made 223 

Where  notice  to  show  cause  why  an  entry 
should  not  be  canceled  for  faiinre  to  submit, 
within  the  statutory  periodhas  been  issued, 
an  affidavit  of  contest  subsequently  filed 
will  not  defeat  equitable  confirmation  of  the 
entry,  if  the  showing  ma<le  in  responf^e  to 
the  notice  is  satisfactory 710 

Forest  Lands. 

See  Retervation. 

Oraduation  Entry. 

The  pendency  of  an  application  to  enter 
lands  embraced  within  a  suspended,  at  the 
date  of  the  confirmatory  act  of  January  30, 

1897,  constitutes  no  bar  to  the  operation  of 
the  act 852 

Hairaii. 

The  government  lands  of  the  Republic  of 
Hawaii,  ceded  to  the  United  States,  are  by 
the  terms  of  the  joint  resohition  of  Jnly  7, 

1898,  a  part  of  the  territory  thereof,  and 
though  not  suliiect  to  disposition  under  ex- 
isting laws  are,  as  the  property  of  the  gov- 
ernment, public  lands  of  the  United  States.    32 

Hearing:. 

See  Practice. 

Homestead. 

See  Oklaho-ma  Land$. 

Generally. 

Entries  in  Black  Hills  forest  reserve;  in^ 
structions  of  September  22, 1899,  under  the 
actofMarchS,  1899 19i» 

Land  in  the  actual  possession  and  oc- 
cupancy of  one  holding  under  claim  and 
color  of  title  is  not  subject  to  entry 610 

Cultivation  of  the  land  embraced  within 
an  entr^'  is  an  essential  to  compliance  with 
the  law 561 

A  married  woman  is  not  a  qualified  appli- 
cant for  the  right  of  homestead  entry. .  267, 297 

A  married  woman,  not  the  head  of  a  fam- 
ily, is  disqualified  to  make  homestead  entry.  381 

On  the  death  of  a  homesteader,  who 
leaves  minor  children,  and  the  death  of  the 
wife,  the  right  to  the  land  veeta  in  said 
minors  under  section  2292,  R.  S.,  and  can 
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not  be  defeated  by  a  subsequent  contest  on 
the  ground  that  the  entryman  failed  to  com- 
ply with  the  hiw  in  the  matter  of  residence.  275 

On  the  death  of  an  entrywoman  leaving 
minor  children^  the  father  of  such  children 
having  die<l  prior  to  the  allowance  of  the 
entry,  the  fee  to  the  land  vests  in  said 
minors  under  section  2292,  R.  S.,  irrespective 
of  any  que<)tion  as  to  their  heirship  under 
local  statutes 325 

The  wortl  '*  located,"  as  used  in  the  act  of 
July  4,  1864,  providing  for  Indian,  is  em- 
ployed in  the  sense  of  $eUlem€iU^  and  refers 
to  a  settler  who  is  living  on  the  land 277 

The  right  of  commutation  depends  upon 
prior  compliance  with  the  homestead  law 
up  to  the  dateof  commutation 260 

Additional. 

▲n  additional  homestead  entry  under  tlie 
act  of  March  3.  1879,  can  only  be  made  of 
land  adjoining  that  embraced  within  the 
original  entry 647 

An  additional  entry  under  section  5,  act 
of  March  2,  1889,  can  only  bo  made  of  land 
contiguous  to  the  tract  embraced  within  the 
original  entry 217 

A  widow,  who  i)erfects  title  niider  the 
homestead  entry  of  her  deceased  husband, 
is  not  entitled  to  make  an  additional  entry 
of  contiguous  land  under  section  5,  act  of 
March  2, 1889 185 

The  right  to  make  an  additional  entry 
under  section  6,  act  of  March  2, 1889,  ih  linw 
ited  to  persons  "entitled,  under  the  provi- 
sions of  the  homestead  law,  to  enter  a 
homestead;"  hence  a  married  woman  can 
not  be  allowed  to  make  such  an  entry  in  the 
absence  of  evidence  showing  that  she  is  the 
head  of  the  family 647 

Residence  on  the  land  entered,  is  required 
in  case  of  an  additional  entrv,  made  under 
section  6,  act  of  March  2,  1889 217 

Adjoining  Farm. 

The  statute  authorizing  an  adjoining  farm 
entry  does  not  provide  for  the  privilege 
where  the  applicant  has  theretofore  exer- 
cised the  homestead  right,  though  for  a  less 
amount  than  one  hundred  and  sixty  acres . .  216 

Soldiers'  Additional. 

A  soldier's  additional  homestead  right 
may,  in  the  matter  of  the  acreage  the  soldier 
is  entitled  to  thereunder,  be  divided  on  the 
basis  of  legal  sub-divisions,  and,  as  so 
divided,  assigned  to  different  purchasers, 
each  of  whom  will  take  by  such  assignment 
the  right  of  location  to  the  extent  of  his 
purchase 643 

There  is  no  statutory  requirement  that 
the  tracts  located  under  a  soldier's  addi- 
tional homestead  rig^t  shall  be  contiguous, 
or  form  one  compact  body  of  land 599, 643 

If  under  the  existing  practice  a  certifi- 
cate of  right  was  issued  to  the  soldier  in 
his  lifetime,  and  it  is  satisfactorily  shown 
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that    said    certificate    has   been    lost    or 
destroyed,  a  duplicate  thereof  may  issue 
on  the  application  of  the  personal  repre- 
sentative of  the  deceased  soldier 658 

The  Department  will  not  undertake  to 
<letennitt6  rights  claimed  under  an  alleged 
assignment  of  a  soldier's  additional  home- 
stead privilege,  in  the  absence  of  an  appli- 
cation for  the  exercise  of  said  privilege 273 

If  a  soldier,  entitled  tomakean  additional 
entry  dies  without  having  exercised  said 
right,  leaving  no  widow  or  minor  on>han 
children,  the  right  to  make  entrj*  vests  in 
his  personal  representative;  and  a  dupli- 
cate certificate  of  said  riifht  may  issue,  in 
the  name  of  tlie  deceased  noldier,  on  the 
application  of  the  executor  of  his  estate,  it 
being  shown  that  the  original  has  been  lost 
or  destroyed 510 

The  widow  of  a  deceased  soldier  who 
makes  entry  under  section  2307,  R.  8.,  in  her 
own  name,  and  perfects  title  thereto, 
exhaiMts  her  right  under  the  homestead 
law 163 

The  widow  of  a  soldier  is  not  entitled  to 
make  a  soldier's  additional  homestead  entry, 
if  the  soldier,  at  the  time  of  his  death,  had 
the  right  to  make  an  original  entry  of  and 
perfect  title  to  the  full  quantity  of  one  hun- 
dred and  sixty  acres 536 

The  right  to  make  a  soldier's  additional 
homestead  entry,  if  not  exercised  during  the 
lifetime  of  the  soldier  becomes  an  asset  of 
his  estate,  if  there  be  no  widow  or  minor 
orphan  children  entitled  to  such  right 658 

Indemnity. 

See  Railroad  Grant;  School  Lands. 

Indian  Lands. 

See  lieter cation;  Jtiffht  of  Way. 

Circular  of  March,  28,  1899,  with  respect 
to  payments  required  for  Sioux  lands  under 
the  act  of  March  3, 1899 598 

The  provisiouB  of  the  act  of  January  14, 
1889,  with  respect  to  the  disposition  of  the 
ceded  Chippewa  lands,  do  not  coutemx>late 
the  allotment  of  lands  that  have  been  duly 
classified  as  '*  pine  lands  "  in  accordance 
with  the  terms  of  said  act 119 

The  special  provisions  of  the  act  of  Jan- 
uary 14, 1880,  for  the  disposition  of  the  ceded 
Chippewa  lands,  take  tliem  out  of  the  class 
of  lands  subject  to  allotment  under  section 
4,  act  of  February  8, 1887 132 

The  riglit  to  select  any  particular  tract 
for  an  allotment  under  tlie  act  of  January 
14, 1889,  or  under  the  provisions  of  the  gen- 
eral allotment  act  relating  to  reservation 
Indians,  does  not  depend  upon  prior  settle- 
ment and  improvement 408 

The  lands  known  as  the  "White  Oak 
Point  Reservation"  were  added  to  the  gen- 
eral Chippewa  Reservation  by  Executive 
order  of  October  29, 1873,  and  Indians  resid- 
ing at  White  Oak  Point  should  therefore  be 
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regarded  as  renidiiig  on  said  general  reser- 
vation, and  entitled  to  remain  thereon  and 
take  allotments  of  agricultural  lands  any- 
where upon  said  reHervation,  under  the 
proviso  to  section  3,  act  of  January  14, 1889.  408 

Tho  amount  of  land  that  may  be  acquired 
by  a  religious  society  under  section  18,  act 
of  March  2, 1889,  is  limited  to  one  hundred 
and  Hixty  acres  at  any  one  point 331 

Under  the  provisions  of  section  21,  act 
of  March  2, 1889,  opening  to  settlement  and 
entry  the  Great  Sioux  Reservation,  the  lands 
therein  are  not  subject  to  disposition  under 
the  desert-land  laws Ml 

No  oonveyauee  of  lands,  allotted  to  Peoria 
and  Miami  Indians  under  the  act  of  March 
2, 1889,  made  by  the  allottee,  or  his  heirs, 
within  the  period  of  inhibition  named  in 
the  statute,  has  the  effect  of  transferring 
title  until  approved  by  the  Secretary  of  the 
Interior 239 

The  right  of  an  Indian  to  the  lands  act- 
ually surveyed  for,  and  allotted  to  him,  but 
omitted  fironi  the  trust  patent  by  mistake,  is 
not  defeated  by  the  erroneous  inclusion  of 
such  lands  in  the  schedule  of  lands  opened 
to  settlement  by  proclamation ;  and  subse- 
qaent  adverse  claimants  for  said  lands  are 
bound  to  take  notice  of  the  occupancy  and 
possession  of  the  allottee 251 

The  word  "located,"  .as  used  in  the  act  of 
July  4, 1884,  in  providing  for  Indian  home- 
steads, is  employed  in  the  sense  of  tettU- 
ment,  and  refers  to  a  settler  who  is  living 
on  the  land 277 

The  right  of  entry  accorded  in  Article  VI 
of  the  treaty  of  Rjbruary  22,  1855,  to  the 
persons  named  therein,  in  tho  absence  of 
an  application  for  a  specific  tract,  is  no  bar 
to  subsequent  Congressional  provision  for 
the  disposition  of  a  part  of  the  lands  ceded 
by  said  treaty  of  1855,  if  a  snflloient  quan- 
tity thereof  to  satisfy  all  claims  under  said 
Article  VI,  yet  remains  subject  thereto 284 

In  determining  the  ownership  of  Puyallup 
allotted  lands  the  rule  of  descent,  as  to  the 
rights  of  white  men  who  have  married 
Indian  women,  is  unaffected  by  the  provi- 
sions of  the  act  •f  August  9, 1888,  as  said  act 
does  not  extend  to  allotments  but  is  limited 
in  its  application  to  tribal  property 628 

When  an  Indian  allottee  dies  before  the 
issuance  of  the  trust  patent,  without  heirs, 
all  rights  under  the  allotment  become  ex- 
tinct, and  the  allotment  should  be  canceled.  499 

Colville  lands  opened  to  settlement;  in- 
structions of  Aprill2,1900 Ml 

The  relinquishment  of  an  Indian  allot* 
ment  is  not  effective  until  approved  by  the 
Secretary  of  the  Interior;  and,  pending  de- 
partmental action  on  such  relinquishment, 
no  intervening  claim  to  the  land  should  be 
allowed 680 

Insanity. 

See  C97itett. 
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Isolated  Tracts. 

The  water  reserve  lands  restored  to  the 
public  domain  by  the  act  oi*  June  20, 1880. 
were,  by  the  express  terms  of  said  act,  made 
subject  to  ** homestead  entry  only,"  and 
hence  are  not  open  to  sale  under  the  statutes 
providing  for  the  sale  of 153 

The  law  with  respect  to  tbesaleof,  does  not 
require  that  the  Commissioner  «luitt  order 
such  lands  to  be  sold,  but  clothes  him  with 
discretion  to  place  them  upon  the  market, 
and  the  refusal  of  the  Commisaioner  to  make 
such  an  order  will  not  be  distarbed,  where 
no  abuse  of  his  discretion  appears 347 

The  statutory  authority  conferred  upon 
the  Commissioner  in  the  matter  of  ordering 
the  sale  of,  is  limited  to  tracts  that  amount 
to  leas  than  one-quarter  section  as  described 
by  the  public- land  surveys,  without  regard 
to  the  fact  that  such  quarter  section  may 
contain  less  than  one  hundred  and  sixty 
acres 378 

If  a  tract  becomes  isolated  by  remaining 
nnappropriated  for  three  years  a  Aer  the  sur- 
rounding laud  has  been ''  entered,  tiled  upon, 
or  sold  by  the  government-,'"  and  entry  is 
then  made  of  said  tract,  it  thereupon  loses 
its  status  as  an  isolated  tract;  and  if  the 
entrj*  is  therealter  canceled  .uid  tract  will 
not  again  become  isolated  until  the  expira- 
tion of  three  3'ears  from  the  date  of  cancel- 
lation   486 

liand  Department. 

A  deputy  mineral  surveyor,  while  hold- 
ing such  office,  is  disqualiHed  as  a  mineral 
entryman 76 

Under  the  prohibitive  provisions  of  sec- 
tion 452,  R.  S.,  surveyors-general  and  deputy 
mineral  surveyors  are  diBqualifle<l  as  apph- 
cant4  for  mineral  land 333 

liieu  Selection. 

See  Itetervation;  sub-title,  Forett  Lauds. 

marriaffe. 

See  Homestead. 

mineral  Lands. 

See  Toionsite. 

The  publication  and  posting  of  a  notice  of 
a  hearing  ordered  on  the  application  of  a 
mineral  claimant,  to  determine  the  charac- 
ter of  a  tract  of  land  returned  as  agricul- 
tural, and  listed  as  part  of  an  odd-numbered 
section  within  the  primary  limits  of  a  rail- 
road grant,  is  not  sufficient  notice  to  the 
company  of  said  hearing 27 

To  justify  a  hearing  as  to  the  cbaracier 
of  land  classified  under  the  act  of  February 
26,  1895,  where  the  protest  is  not  filed  until 
after  the  prescribed  time,  and  after  the  ap- 
proval of  the  classification  by  the  Secretary 
of  the  Interior,  such  a  showing  of  ftrand  in 
the  classification  most  be  made  as  would 
condemn  and  avoid  it,  if  snetained  by  proof 
produced  at  the  hearing j 102 
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A  protest  against  the  olasaification  of 
lands  .lustifies  a  hearing  as  to  the  character 
of  the  land,  where  it  is  shown  thervby  that 
the  report  of  the  commission,  on  which  the 
Secretary  of  the  Interior  approved  the  clas- 
sification, was  false,  and  a  clear  misrepresen- 
tation of  the  character  of  the  landf 102, 875 

Coal  and  mineral  lands  are  not  subject  to 
selection  by  the  State  of  Utah  auder  section 
7,  act  of  Jnly  1G.  1894;  bat  lands  containing 
building  stone  may  be  taken  thereunder. . .    69 

Land  chiefly  valuable  for  the  gypsum  and 
petroleum  contained  therein  can  only  be 
disposed  of  under  the  laws  governing  the 
sale  of  mineral  land,  and  hence  is  not  sub- 
ject to  school  land  indemnity  selection 181 

Prior  to  the  approval  of  a  school  indem- 
nity selection  the  land  embraced  therein,  if 
mineral  in  character,  is  open  to  exploration 
and  purchase  under  the  mining  laws 181 

Land  more  valuable  for  the  deposit  of 
sandstone  therein  than  for  agricultural  pur- 
poses is  mineral  in  character,  and  should  be 
so  claasified  under  the  act  of  February  26, 
1895 248 

Lands  chiefly  valuable  for  their  dt*posits 
of  asphaltum  must  be  disposed  of  under  the 
laws  relative  to  the  sale  of  mineral  lands..  269 

Land  chiefly  valuable  for  the  marble  and 
•late  containe<l  therein  is  mineral  in  charac- 
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A  certificate  of  the  location  of  a  mining 
claim  is  not  in  itself  suflicieut  evidence  of 
the  mineral  character  of  land  to  overcome 
an  agricultural  return . , 181 

miiilnip  Claim. 

Generally. 

Lands  containing  gilsonile,  asphaltum, 
elaterite,  and  like  substances,  situated  in 
the  Uncompahgre  Ute  Itoservation,  have 
been,  since  the  date  of  the  Executive  order 
creating  said  reservation,  and  still  are,  ex- 
cepted from  the  operation  of  the  mining 
laws 4%*»8 

The  tide  lands  of  Alaska  are  not  public 
lands  belonging  to  the  Unite<i  States  within 
the  meaning  of  the  mining  laws;  and  no 
rights  whatever,  with  respect  to  such  lands, 
can  be  acquired  by  exploration,  occupation, 
location,  or  otherwise,  under  said  laws....  395 

A  deputy  mineral  surveyor,  while  hold- 
ing such  ofDce,  is  disqualified  as  a  mineral 
entryman 76 

Under  the  prohibitive  provisions  of  sec- 
tion 452.  R.  S.,  surveyors-general  and  deputy 
mineral  surveyors  are  disqualifie<l  as  ap- 
plicants for  mineral  land 333 

A  mining  location  made  by  an  alien  is 
not  void,  but  voidable;  and  a  subsequent 
declaration  of  intention  to  become  a  citizen, 
made  by  the  locator  prior  to  the  inception 
of  any  adverse  right,  relates  back  to  the 
dat6  of  the  location  and  validates  the  same.  164 

To  entitle  an  applioant,  who  has  declared 
his  intention  to  become  a  citlsen  of  the 
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United  States,  to  a  mineral  patent  under 
section  2319,  R.  S.,  it  must  appear  that  such 
intention  is  a  bona  fide  existing  one  at  the 
time  of  purchase 627 

Proceedings  instituted  to  secure  a  min- 
eral patent  by  one  who  is  without  interest 
in,  or  control  over,  the  lands  applied  for,  are 
without  statutory  authority,  and  must  be 
vacated ' 602 

In  controversies  between  parties  claim- 
ing public  lands  under  the  townsite  and 
mining  laws,  respectively,  the  phrases 
"lands  known  to  be  valuable  for  minerals." 
or  "for  mineral  deposits,"  and  "known 
mines,"  or  "land  containing  known  mines," 
are  equivalent  In  meaning 426 

Section  8,  act  of  June  10, 1896,  authorizing 
mineral  entries  of  lands  formerly  embraced 
in  Fort  Belknap  Indian  Reservation  contem- 
plates that  such  entries  shall  be  made  in 
aoconlance  with  the  procedure  set  out  in 
sections  2325  and  2326  of  the  Revi8e<l  Stat- 
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The  act  of  May  10,  1872,  prescribes  the 
only  method  by  which  a  patent  can  be  se- 
cured for  a  mining  claim  located  prior  to 
its  passsge,  snd  for  which  an  application 
for  patent  was  not  pending  at  said  date, 
and  also  the  only  method  by  which  the 
owner  of  such  claim  can  prevent  an  adverse 
but  junior  claimant  from  obtaining  a  pat- 
ent therefor 426 

Section  2332,  R.  S.,  Is  not  intended  to  be 
an  independent  provision  for  the  patenting 
of  a,  but  should  l>e  cou8trued  with  other 
sections  of  the  Revised  Statutes  upon  the 
same  subject,  and  when  so  construed  held 
t<»  mean  that  evidence  of  the  possession  and 
working  of  a,  for  a  period  equal  to  the  time 
prescribed  by  the  local  statute  of  limita- 
tions shall  be  considered  as  establishing  the 
location  of  the  claim  and  the  applicant's 
right  thereunder,  "in  the  absence  of  any 
adverse  claim,*'  but  that  whatever  else  said 
section  was  intended  to  dispense  with,  it 
does  not  dispense  with  the  requirements  of 
section  2825,  whereby  the  existence  of  an 
adverse  claim  is  made  known  to  the  Land 
Department,  and  protection  accorded  to  ad- 
verse claimants 401, 426, 470 

A  deed  in  escrow  to  land  embraced  within 
a  mineral  application,  not  delivered  until 
after  entry,  does  not  defeat  the  right  of  the 
applicant  to  make  entry  of  such  land 89 

Location. 

Direction  given  for  the  modification  of 
Rules  7  and  8  of  the  Mining  Regulations.. .  668 

The  right  of  the  locator  to  follow  the  strike 
of  the  lode  ceases  at  the  point  where  the  lode 
crosses  the  line  of  the  locjition ;  but  the  va- 
lidity of  the  location  is  not  afiected  hy  the 
fact  that  the  lode  crosses  the  side  line  thereof  662 

In  the  case  of  a  location  on  a  horizontal 
or  blanket  vein,  the  apex  of  the  lode  is  co- 
extensive with  the  distance  between  the 
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side  lines  of  the  location,  and  ever}*  part  or 
I)oint  of  such  apex  withiu  these  limits  is  as 
much  the  middle  of  the  vein,  within  the  in- 
tent and  meaning  of  section  2320,  K.  S.,  as 
any  other  part 689 

The  location  of  a  mining  claim,  as  made 
npon  the  surface  of  the  ground  by  the  loca- 
tor, deteiTuines  the  extent  of  his  rights  bo- 
low  the  surface,  and  the  end  lines  of  the 
location,  as  established  by  hira  on  the  sur- 
face place  the  limits  beyond  which  he  may 
not  go  in  the  appropriation  of  any  vein  or 
veins  along  their  course  or  strike,  except  in 
a  case  where  it  is  dereluped  that  the  loca- 
tion has  been  placed,  not  along,  but  across 
the  course  or  strike  of  the  vein,  in  which 
event  the  side  lines  of  the  location  become 
the  end  lines,  and  the  end  lines  the  side 
lines  of  the  claim 688 

The  title  acquired  by  original  location  can 
not  be  divested  by  leaving  out  of  the  certif- 
icate of  amended  location  the  name  of  an 
original  locator,  unless  done  with  the  knowl- 
edge and  consent  of  said  locator 208 

A  relocation  of  the  land  embraced  within 
a  subsisting  mineral  entry,  based  upon  a 
default  in  the  performance  of  apnnal  assess- 
ment work  prior  to  the  allowance  of  the 
entry,  can  not  be  made 491 

Application. 

An  application  for  patent  under  the  min- 
ing laws  for  laud  embraced  in  an  existing 
mineral  entrj*  should  not  be  accepted  or  cn- 
teriaine«l 114 

A  mineral  application  should  not  be  al- 
lowed for  land  embraced  within  a  prior  sub- 
sisting homestead  entry 279 

An  application  for  mineral  patent  should 
not  be  accepted  where  the  ground  applied 
for  is  embraced  in  prior  ])ending  applica- 
tions  226 

The  signature  to  an  application  for  the 
survey  of  a,  should  be  in  the  handwriting 
of  the  claimant,  his  agent,  or  attorney 718 

A  single  application  niny  embrace,  and  a 
single  patent  issue  for  placer  and  lode 
claims,  where  the  land  involved  lies  in  one 
body  or  piece,  has  been  claimed  or  located 
for  valuable  de])osits,  and  the  several  claims 
have  a  common  ownership 7 

It  is  not  incumbent  npon  the  General 
Land  Othce,  in  considering  a  mineral  api)li- 
cation  that  has  been  rejected  bytheloi-al 
oJhce  on  account  of  a  prior  conflicting  appli- 
cation, to  call  upon  said  office  for  the  record 
in  the  case  of  such  conflicting  application, 
whcic  the  rejjort  of  said  oJlice  with  respect 
thereto  is  not  spocitically  traversed 226 

The  mining  laws  contemplate  tliat  i>ro- 
cecdiugrt  under  an  npi)lication  for  mineral 
patent  should  be  prosecuted  to  completion 
within  a  reasonable  period  after  the  re«|uircd 
publication,  or  after  the  termination  of  pro- 
ceedings on  adverse  claims,  if  any  are  filed, 
and  failure  so  to  do  constitutes  a  waiver  of 
rights  secured  under  the  application.  62, 401,  C89 


By  the  failure  to  proAecnte  a  mineral  ap- 
plication to  completion  within  a  reaaonable 
peiiod  after  publication,  the  right  to  the 
mining  claim  is  not  lost,  bat  the  right  to 
the  assumption  declarml  by  section  2325,  R. 
S.,  that  no  adverse  cUim  exists  and  that 
the  apjdicant  is  entitled  to  a  patent  upon 
payment  for  the  land. 

The  case  of  Cain  et  aL  r.  Addenda  Mining 
Co..  29  L.  D.,  62,  cited  and  distingnisbed. . . .  35f 

An  applicant  for  mineral  patent  wlio,  after 
publication  of  notice,  permits  his  applica- 
tion to  lie  dormant  for  a  term  of  >  ears  wai\  ea 
thereby  all  righta  secured  under  said  appli- 
cation, and  must  proceed  anew  in  order  to 
aecmie  an  entry 306 

A  mineral  applicant  by  failure  to  proee- 
cute  his  application  to  completion,  witliin  a 
reasonable  time  after  the  expiration  of  the 
period  of  publication  of  the  notice  thereof, 
waives  all  rights  secured  b)^  the  earlier  pro- 
ceedings on  his  application:  and  in  a  case, 
arising  on  the  protest  of  one  claiming  under 
an  alleged  adverse  right  acquired  after  the 
expiration  of  the  ]>eriod  of  publication, 
where  this  rule  has  been  applied  bj-  the 
Department,  the  subsequent  withdrawal  of 
the  protest  will  not  operate  to  relieve  the 
applicant  from  the  consequences  of  his 
laches 488 

Delay  in  perfecting  a  right  to  a  mineral 
patent  under  a  judgment  obtained  in  oppo- 
sition to  the  application  of  another,  as  well 
as  delay  in  ))erfecting  such  right  under  one's 
own  application,  may  amount  to  laches  such 
as  will  entail  a  loss  of  the  rightacquired  by 
the  prior  proceedings ■461 

Discovery  and  Expenditure. 

A  single  discovery  is  sufficient  to  author- 
ize the  location  of  a  placer  claim,  and  may, 
in  the  abseuce  of  any  claim  or  evidence  to 
the  contrary,  be  accepted  as  establishing 
the  mineral  character  of  the  entire  claim 
snfticlently  to  justify  the  patenting  thereof, 
but  sucli  single  discovery  does  not  conclu- 
sively establish  the  mineral  character  of  all 
the  land  included  in  the  claim,  so  as  to  pre- 
clude further  inquiry  in  respect  thereto 12 

An  entry  allowed  of  two  overlapping 
mining  claims  located  and  held  by  the  same 
lierson  and  resting  on  separate  discoveries 
of  i>arallel  veins,  may  be  permitted  to  »tand, 
not  withstanding  the  fact  that  the  discovery* 
forming  the  basis  of  the  later  location  was 
made  within  the  limits  of  tlie  earlier,  where 
the  overlap  is  excluded  from  the  othcial  sur- 
vey of  the  earlier  location ;  the  later  loca- 
tion being  treated  asan  abaudoumout  of  the 
earlier  to  the  extent  of  the  overlap 38 

Labor  and  improvements,  within  the 
meaning  of  the  statute,  are  deemed  to  have 
been  had  upon  a  mining  claim,  or  upon  sev- 
eral claims  held  in  common,  when  the  labor 
is  performed  or  tbeimprorements  are  made 
in  order  to  facilitate  the  extraction  of  min- 
erals from  the  claim,  or  the  claims  in  com- 
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luoii.  as  the  case  may  be,  though  such  labor 
aurl  iinproveineuts  may  in  fact  be  outaide 
the  limits  of  the  claim,  or  claims  in  com- 
mon, or  on  only  one  of  the  several  claims 
held  in  common 542 

In  order  that  labor  performed  or  improve- 
ments made  upon  one  of  several  mining 
claims  held  in  common,  or  upon  ground 
outside  the  limits  of  such  claims,  may  be 
accepted  in  satisfaction  uf  the  statute  as  to 
all  the  claims  so  held,  such  claims  must  be 
ailjoiuing  or  contiguous,  so  that  each  claim 
thus  associated  may  l>e  benefited  by  the 
work  done  or  improvements  made 542 

Where  expenditure  in  labor  or  improve- 
ments relied  on  is  had  on  one  only  of  several 
adjoining  or  contiguous  claims  held  in  com- 
mon, It  is  incumlKsnt  ujiou  the  applicaut.for 
patent  to  the  claims  so  held  to  show  that  such 
expenditure  was  intended  to  aid  in  the  de- 
velopment of  all  the  claims,  and  thHtthelabor 
and  improvements  are  of  such  a  character  as 
to  redound  to  the  benefit  of  all 542 

\V  here  the  labor  and  improvements  are  not 
uiion  theclaira,  or  upon  any  of  several  adjoin- 
ing or  contiguous  claims  held  in  common,  but 
outside  thereof,  it  is  likewise  incumbent 
upon  the  applicant  for  patent  to  such  claim, 
or  claims  in  common,  to  show  that  the  labor 
and  improvements  were  intended  to  aid  in  the 
development  of  the  claim,  or  claims  in  com- 
mon, as  the  case  may  be,  and  are  of  a  char- 
acter suitable  for  the  purposes  intended 543 

Labor  or  improvements  intended  for  the 
common  benetit  of  several  non-contiguous 
mining  claims  can  not  be  apportioned  to  the 
different  claims  in  satisfaction  of  the  re- 
quire<l  expenditure  thereon,  for  the  reason 
that  to  do  so  wonld  be  to  credit  eacli  claim 
w^ith  an  expenditure  made  in  part  for  the 
benefit  of  other  claims  not  attsociated  there- 
with as  claims  held  in  common  within  the 
meaning  of  tlielaw 543 

A  certificate  of  the  surveyor-general  show- 
ing the  statutory  expenditure  of  five  hun- 
dred dollars  within  the  iH>riodof  publication 
may  be  accepted,  though  not  filed  until  alter 
the  expiration  of  such  period 491 

Where  a  mineral  application  embraces 
several  locations  held  in  common,  and  by 
protests  and  adverse  claims  it  is  prevented 
from  passing  to  entry  prior  to  July  1, 1896, 
an  expenditure  of  five  hundred  dollars  upon 
the  group  is  sutticieut,  under  amended  rule 
53  of  mining  regulations 491 

Under  an  application  for  mineral  patent, 
which  embnices  several  locations  held  in 
common,  and  is  made  and  passed  to  entry 
prior  to  July  1,  1898,  proof  of  an  exjiendi- 
tiure  of  five  hundred  dollars  on  the  group 
of  claims  is  sufiicieut,  under  amended  rule 
53  of  the  mining  regulations 7, 89 

ruder  amended  rule  53  of  the  mining  regu- 
lations proof  of  an  expenditure  of  five  huu- 
dred  dollars  on  a  group  of  mining  locations 
held  in  common  and  embraced  within  a  sin- 
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gle  application  is  sufficient,  where  the  ap- 
plication   is   prevented   by  protests   from 
passing  to  entry  prloi^  to  J  uly  1,  1898 83 

The  proviso  lo  rule  53  of  the  mining  regu- 
lations, with  respect  to  the  expenditure  to 
be  shown  in  the  case  of  an  application  for 
several  locations  held  in  common,  is  not  ap- 
plicable, where  the  failure  of  the  applica- 
tion to  pass  to  entry  before  July  1, 1898,  is 
duo  to  the  applicant's  delay  in  furnishing 
the  snrveyor-generars  certiticate  as  to  such 
expenditure 495 

The  proviso  to  rfile  53  of  the  mining  regu- 
lations with  respect  to  the  requisite  show- 
ing of  expenditure  under  an  application  for 
mineral  patent  that  embraces  several  claims 
held  in  common,  and  does  not  pass  to  entry 
prior  to  July  1,  1808,  is  not  applicable,  if 
the  recoi*d  fails  to  show  that  such  applica- 
tion was  prevented  from  being  passed  to 
entry,  prior  to  said  date,  by  protest  or  ad- 
verse claim 605 

The  fact  that  the  requisite  expenditure 
on  a  mining  claim  is  not  shown  to  have 
been  made  prior  to  the  expiration  of  the 
period  of  publication  of  a  notice  of  applica- 
tion for  patent  is  not  material,  where  a  new 
notice  of  the  application  is  subsequently 
published  under  which  the  proof  of  expendi- 
ture is  regularl}-  furnished 635 

The  statutory  expenditure  required  as  a 
pre-requisite  to  mineral  patent  must  be 
shown  to  have  been  made  upon,  or  for  the 
benefit  of,  the  claim  as  presented  for  pat- 
ent    156,315 

The  annual  expenditure  in  labor  or  im- 
provements, required  by  section  2324,  K.  S., 
is  solely  a  matter  between  adverse  claimants 
for  the  same  mineral  land,  and  goes  only  to 
the  right  of  possession,  the  determination  of 
which  is  committed  to  the  courts,  and  not 
to  the  Land  Department;  a  hearing,  there- 
fore, involving  such  matter,  should  not  be 
ordered  by  the  General  Land  Oftice 302, 4U1 

Annual  assessment  work  is  not  a  condi- 
tion to  obtaining  pat«>nt,  but  only  a  condi- 
tion to  the  continued  right  of  possession  to 
an  unpatented  claim  as  against  other  and 
adverae  claimants,  and  a  failure  to  perform 
such  work  furnishes  no  reason  for  the  can- 
cellation of  an  entry,  in  the  absence  of  an 
adverse  (;laim  legally  asserted 164 

A  hearing  should  not  be  ordered  on  ques- 
tions involving  annual  expenditure  on  a 
mining  claim,  and  the  alleged  relocation 
thereof  by  reason  of  failure  to  i>erform  such 
expendi t  ure 470 

An  allegation  of  failui-e  to  iMsrform  the 
annual  assessment  work  will  not  be  con- 
sidered on  the  protest  of  one  who  haa  no 
standing  as  an  adverse  claimant  under  the 
statute 23U 

A  fuilnre  to  do  the  required  an ui:alaH»e8S; 
meut  work  on  a  mining  claim  can  not  be  taken 
advantage  of  by  a  claimant  under  the  agri- 
cultural land  laws,  but  only  by  a  mineral 
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claimant  who,  after  such  failure  and  before  ' 
reeumption   of    work,  relocates  the   land         > 

according  to  the  mining  Iaw8 359  ' 

A  co-owner,  who  is  entitled  nnder  section 
2324,  R.  S.,  to  succeed  to  the  interest  of  a 
delinquent  co-owner,  on  his  failure   after 
notice  to  contribute  his  proportion  of  the         j 
annual  expenditures,  does   not  lose  such         ' 
right  by  the  sale  of  his  own   interest   in 
the  mining  claim  before  the  completion  of 
proceedings   begun    by    him    under    said         ' 
section 611 

Survey.  1 

If,  after  the  issue  of  an  order  for  the 
survey  of  a,  a  relocation  is  made,  embrac- 
ing ground  not  included  in  the  original  I 
order,  a  new  order  of  survey  must  be 
obtained,  which  should  boar  its  proper 
number  in  the  current  series  ■ 718 

An  official  survey  of  a  placer,  must  be 
furnished,  if  the  description  of  the  lands, 
for  whicli  patent  is  asked,  can  not  be  made 
to  conform  to  legal  subdivisions  of  tlie  pub-         > 
lie  land  surveys 368 

To  bold  land  lawfully  included  in  a  loca- 
tion the  lines  of  survey  may  be  laid  upon         I 
the  surface  of    conflicting   and   excluded 
claims  under  subsequent  locations 156 

To  include  land  properly  subject  to  loca- 
tion the  survey  of  a  mining  claim  may  be 
extended  entirely  across  a  prior  excluded 
location,  and  the  end  line  established  at  a         | 
point  within  a  junior  excluded  location 256 

In  the  case  of  an  application  for  mineral 
patent  that  embraces  more  than  one  loca- 
tion, the  survey  and  plat  must  so  exhibit         | 
the  boundaries  as  to  clearly  define  each 
location 585  i 

Land  below  high-water  mark  of  a  mean- 
dered stream  (Missouri  River)  should  not 
be  included  within  the  survey  of  a  mining         i 
claim 585 

Notice. 

The  notice  of  application  required  to  be 
posted  on  a  mining  claim  is  an  integral 
and  essential  part  of  the  notice  of  such 
application,  which  the  statute  re^iuires  to 
be  contemporaneously  posted  for  sixty  days 
on  the  claim,  and  in  the  local  land  office, 
and  to  be  published  In  a  newspaper.  If  any  i 
one  of  these  three  notices  is  insufficient, 
they  are  all  rendered  valueless 467  ' 

A  mineral  entry  regularly  canceled  should 
not  be  reinstated  in  the  absence  of  posted  , 

and  published  notice  of    the   application 
therefor,  in  the  same  manner,  and  for  the 
same  time,  that  notice  of  an  original  appli-         i 
cation  for  patent  is  required  to  be  given,  ! 

and  then  only  if  it  appears  that  no  adverse 
claim   exists,  or   if  adverse    proceedings         I 
have  been  instituted  that  they  terminated 
favorably  to  the  applicant 470 

An  error  occurring  in  the  published  notice 
of  application  for  mineral  patent  will  not  be 
held  sufficient  to  require  new  notice,  where 
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it  is  of  a  character  not  to  mislead,  and  the 
different  forms  of  notice,  as  published  and 
posted,  when  taken  together  show  with  ac- 
curacy the  location  and  boundaries  of  the 
land  included  within  the  application 558 

A  published  notice  of  application  for  rain* 
eral  patent  that  shows  no  connection  of  the 
claim  with  a  mineral  monument,  or  corner 
of  the  public  survey,  is  fatally  defective. . .  592 

A  published  notice  of  application  for  min- 
eral patent  is  sufficient,  in  the  matter  of  de- 
scribing the  claim,  if  the  notice,  tAken  as  a 
whole,  designates  the  situation  of  the  appli- 
cant's claim  on  the  ground  with  substantial 
nccuracy 491 

Clerical  errors  in  posted  and  published 
notice  of  application  for  mineral  patent  will 
not  be  regarded  m  materially  affecting  the 
validity  of  the  notice,  where  said  errors  are 
not  calculated  to  mislead  or  deceive,  and  no 
pr^udice  thereby  is  shown  or  alleged,  and 
it  appears  that  such  notice,  taken  as  a  whole, 
meets  the  requirement  of  the  law 290 

It  is  not  necessary  to  give  the  names  of 
all  adjoining  and  conflioting  claims  in  the 
notice  of  an  application  for  patent  nnder 
section  2325,  R.  S.,  but  only  such  as  are  shown 
in  the  plat  of  survey 230 

Will  not  be  permltte<l  to  pass  to  patent, 
where  in  the  description  thereof,  aa  appear- 
ing in  the  surveyor's  certificate  and  the  no- 
tice of  application,  the  name  of  the  county, 
in  which  the  claim  is  situated,  is  incorrectly 
given 154,289 

The  mining  regulations  do  not  require 
that  the  notice  of  application  for  mineral 
patent,  as  posted  or  published,  shall  contain 
a  description  of  the  lode  line,  reference  being 
made  in  these  notices  to  the  official  plat  of 
survey  on  which  is  indicated  the  general 
course  or  direction  of  the  vein 662 

Adverse  Cij^im. 

The  statutory  provisions  limiting  the  time 
within  which  an  adverse  claim  may  be  filed 
are  mandatory,  and  the  Land  Department  is 
without  aut hority  to  extend  said  period  —  467 

Upon  the  acceptance  of  an  adverse  claim 
by  the  local  officers  they  become  chargeable 
with  the  fees  required  by  law  to  be  paid, 
but  the  time  of  the  actual  payment  thereof 
to  said  officers  is  not  necessarily  material  as 
affecting  the  question  of  the  validity  of  the 
filing  of  said  claim 413 

Section  2325  of  the  Revised  Statutes  is  a 
statute  of  repose  only  so  far  as  to  bar  the 
asseilion  of  adverse  mining  claims  not  filed 
within  the  period  of  publication,  and  does 
not  I'elieve  the  Land  Department  fh>ni  the 
duty  of  ascertaining  whether  the  land 
sought  to  be  patented  is  mineral  in  char- 
actor,  and  therefore  snlvject  to  disposition 
under  the  mining  laws 12 

A  protest  against  a  mineral  application 
alleging  adverse  ownership,  filed  by  one  who 
asserts  no  adverse  claim  In  the  manner  pro- 
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vided  by  section  2326,  R.  S.,  presents  no  qnes- 
tion  for  the  coDsicleration  of  the  Dnpartment, ' 
except  In  so  far  as  the  claim  of  ownership 
may  o]>erate  as  an  inducement  to  accord  the 
protestant  the  right  to  be  heard  on  appeal 
under  the  rules  of  x>ractice 230 

A  protest  filed  as  the  basis  of  adverse 
proceedings  is  suflScient,  if  it  clearly  and 
definitely  notifies  the  mineral  applicant  of 
the  nature,  boundaries,  and  extent  of  the 
alleged  adverse  right 400 

An  uncorroborated  protest  against  a  min- 
eral application,  involving  matters  subse- 
quently made  the  basis  of  judicial  pro<>eed- 
ings  by  the  protestant,  is  not  entitled  to 
further  consideration  by  the  Department, 
as  to  matterH  in  issue  before  the  court  where 
by  stipulation  of  the  parties  the  judicial 
procee<lingH  are  dismissed 83 

An  allegation  on  the  part  of  a  protestant 
that  the  allowance  of  a  mineral  entry  as 
applied  for  will  ii^jnriously  affect  the  extra- 
lateral  rights  of  the  ]>rotestant,  does  not 
present,  in  the  absence  of  any  surface  con- 
flict, a  question  of  which  the  Department 
will  cake  cognizanee 662 

The  Ktatutory  assumption  declared  in  sec- 
tion 2325,  R.  S.,  that  no^adverse  claim  exists, 
where  no  such  claim  is  filed  in  the  local 
otfice  during  the  period  of  publication,  has 
relation  only  to  adverse  claims  which  might 
have  been  made  known  at  the  local  office 
during  tha t  time 302 

The  determination  of  questions  with  re- 
spect to  the  right  of  possession  as  between 
adverse  mineral  claimants  rests  solely  with 
the  courts;  and  the  manner  in  which  a  court 
ascertains  the  facts,  whether  by  stipulation 
or  otherwise,  upon  which  it  renders  Judg- 
ment is  a  matter  that  in  no  degree  affects 
the  conclusive  and  binding  force  of  such 
Judgment  upon  the  parties  to  the  suit  and 
the  Land  Department 388 

In  a  controversy  between  one  claiming 
under  a  townsite  entry  and  patent,  and  an- 
other under  a  subsequent  application  for 
mineral  patent,  the  qnestlon  as  to  whether 
the  land  contained,  at  the  date  of  the  town- 
site  entr}',  known  mines,  or  was  embraced 
in  a  valid  mining  claim  or  possession,  must 
be  decided  by  tlio  Deimrtment ;  a  decision 
of  that  question  by  a  court  would  not  bind 
or  conclude  the  Department,  or  relieve  it 
from  the  duty  of  making  its  own  decision 
in  the  premises 522 

The  ]>endency  of  adverse  itroceedings, 
based  on  a  tunnel  location,  operates  as  a 
stay  <>f  all  action  umler  an  application  for 
mineral  patent  that  embraces  ground  Iq- 
clnded  in  said  adverse  claim 235 

The  mining  laws  do  not  provide  for  ad- 
verse proceedings,  against  an  applicant  Ibr 
patent  to  mineral  land,  by  one  claiming  the 
same,  or  any  part  thereof,  under  laws  pro- 
viding for  the  disposal  of  non-mineral 
lands;  and  a  suit  of  such  character  does  not 
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warrant  a  stay  of  proceedings  on  an  appli- 
cation for  a  mineral  patent 622 

The  withdrawal  of  an  adverse  claim  is  a 
waiver  of  whatever  right  the  claimant  had 
under  the  mining  laws  to  the  ground  in 
conflict,  and  leaves  the  possessory  right 
thereto  in  the  applicant  for  patent 89 

The  pendency  of  proceedings  in  the  nature 
of  an  adverse  suit,  instituted'  for  land  ex- 
cluded by  the  applicant  for  patent,  does  not 
warrant  a  stay  of  action  under  a  subsequent 
application  «fl led  by  said  adverse  claimant 
for  the  excluded  ground .-. 801 

Proceedings  in  the  form  of  an  adverse 
suit,  in8titute<l  by  one  holding  under  an 
existing  mineral  entry,  as  against  a  sub- 
sequent mineral  application  erroneously 
accepted  and  entertained  by  the  local  office, 
do  not  constitute  a  recognition  of  the  valid- 
ity or  regularity'  of  such  application,  or 
have  the  effect  of  divesting,  waiving,  or 
suspending  rights  acquired  under  the  entrj^ .  114 

One  who  is  entitled  to  a  mineral  patent 
under  an  entry,  made  after  due  compliance 
with  statutory  procedure,  is  not  required 
to  file  an  adverse  claim  as  against  the  sub- 
sequent application  of  another  that  em- 
braces part  of  the  land  so  entered 160 

The  departmental  decision  in  re  Little 
Giant  Lode,  22  L.  D.,  029,  did  not  hold  that 
the  proceedings  under  consideration  there- 
in constituted  an  adverse  suit  as  contem- 
plated by  section  2326,  K.  S.,  but  that  under 
the  facts  shown  a  stay  of  proceedings  was 
warranted 194 

Entry. 

On  the  payment  of  the  purchase  price  of 
a  tract  of  mineral  land  and  the  allowance 
of  a  mineral  entry  therefor,  the  right  of  the 
applicant  to  receive  a  patent  corresponding 
to  his  entry  is  complete,  and  precludes  the 
acquisition  of  any  adverse  right  while  said 
entry  remains  of  record 873 

A  mineral  entry  made  on  the  Joint  appli- 
cation of  several  parties,  some  of  which  are 
without  interest  in  part  of  the  land  entered, 
may  he  permitted  to  stand,  where  such 
parties  subsequently  acquire  by  proper 
conveyances  a  complete  chain  of  title,  and 
make  due  showing  thereof  that  is  satisfac- 
tory as  between  the  applicants  au4l  the 
government 208 

A  mineral  entry  should  not  be  allowed  at 
a  time  when  the  land  covered  thereby  is 
embraced  within  a  prior  mineral  entry 
standing  of  record,  and  involved  in  pro- 
ceedings pending  before  the  Land  Depart' 
men  t 62 

A  tract  included  in  a  mineral  application, 
and  in  the  notice  given  thereof,  but  not  em- 
braced in  the  entry  on  account  of  a  defect 
in  the  chain  of  title,  may  be  afterwards 
included  within  the  entr.v,  by  way  of 
amendment,  if  the  defect  in  the  title  is 
cured  287 
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It  is  no  objection  to  a  mineral  entry  that 
it  eiubraoea  certain  ground  speeiticall}'  ex- 
cluded from  the  application  and  notice, 
where  in  adverse  judicial  proceedings  the 
j^rouud  so  excluded  has  been  awarded  to 
the  applicant 71 

An  applicant  for  mineral  entry  may  prop- 
erly eliminate  by  way  of  roliuquishment,  or 
otherwise,  any  part  of  a  location,  not  essen- 
tial to  its  validity,  without  prc^judice  to  his 
claim  for  the  residue 287 

An  applicant  for  mineral  entry  may  elimi- 
nate by  relinquishment  any  part  of  a  loca- 
tion, not  essential  to  its  validity,  without 
prejudice  to  his  claim  for  the  residue 574 

A  judgment  rendered  on  stipulation  be- 
tween parties  to  an  adverse  proceeding  is 
conclusive  as  to  the  right  of  possession, 
and  the  tract  su  awarded  to  an  applicant 
may  be  properly  include<l  in  his  survey  and 
entry 287 

Placer. 

The  entire  area  that  may  be  taken  as  a 
placer  claim  can  not  be  acquired  as  appur- 
tenant to  placer  deposits  which  are  shown 
to  exist  only  in  a  portion  thereof 12 

Where  a  part  of  the  area  embraced  with- 
in a  piacer  entr}*  is  shown  to  contain  no 
valuable  mineral  deposit  subject  to  placer 
location,  such  part  of  the  claim  will  be  ex- 
cluded from  the  entry 12 

A  judgment  of  a  court  in  adverse  pro- 
ceedings instituted  by  a  placer  claimant,  as 
against  a  lode  applicant,  wherein  the  ad- 
verse claimant  is  awarded  the  possession, 
forms  no  basis  for  a  lode  entry  by  such  ad- 
verse claimant,  where,  in  the  adverse  pro- 
oeedinfT,  said  claimant  rests  his  right  solely 
on  his  alleged  placer  claim,  and  asserts  that 
there  are  no  known  lodes  or  veins  therein . .  137 

An  adverse  placer  claim,  and  the  judg- 
ment thereon,  will  not  be  disregarded  on 
the  ground  that  the  hind  in  controversy  by 
previous  decision  of  the  Department  haa 
been  held  to  contain  no  placer  deposits, 
where  said  adverse  claim  has  been  recog- 
nized by  departmental  decision,  and  sus- 
tained by  the  trial  court,  and  the  matter  is 
pending  on  proceedings  in  error  in  which  a 
supersedeas  has  been  allowed 137 

A  protest,  by  a  lode  claiiuant,  against  a 
placer  entry,  should  not  be  entertained  on 
questions  involving  the  placer  character  of 
the  ground  and  the  entryman's  compliance 
.  with  law,  where  the  entry  was  regularly 
allowed,  has  been  8ustaine<l  in  the  courts, 
and  it  is  not  asserted  that  the  existence  of 
any  veins  or  lodes  claimed  by  the  protes- 
tants  was  known  at  the  time  of  the  placer 
application,  and  the  location  under  which 
the  protestauc  claims  was  not  made  until 
many  years  after  the  allowance  of  the 
entry 4(j5 

Mux  iSlTE. 
The  right  to  a  patent  for  a  mill  site,  under 
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the  second  clause  of  section  2337,  IL  S.,  de- 
pends ujion  the  presence  un  the  land  applied 
lor  of  a  quartz  millor  reduction  works 143 

IVaturalizatlon. 

See  CitUmahip. 

Occupant. 

Seo  Oklahoma  Land*. 

Oklahoma  Lauds. 

See  Tuicfuite. 

One  who  haa  abandoned  all  claim  under 
»  former  entry  is  not  disqualified  as  a  set- 
tler, claiming  the  right  uf  second  entry 
under  sectiim  13,  act  of  March  2,  1889.  25 
Stat.,  980,  by  the  fact  that  the  first  entry 
had  not  been  canceled  of  record  at  the  date 
of  his  settlement 1U8 

Section  10,  act  of  Alarch  3,  1898,  makes 
the  provisions  of  section  13.  act  of  March  2, 
1889,  applicable  to  the  lands  in  the  Cherokee 
Outlet,  not  only  as  to  the  manner  of  opening 
said  lands,  but  also  as  to  the  qualifications 
of  claimants  therefor 108, 246 

The  right  of  second  entry,  as  provided 
for  by  section  13,  act  of  March  2,  1889,  25 
Stat.,  980,  is  determined  by  the  status  of 
the  applicant  at  the  time  of  his  application; 
and  if,  at  such  time,  he  has  attempted  to 
secure  title  under  law  existing  at  the  pas- 
sage of  said  act,  but  failed,  he  is  qualified 
as  an  ontr3^man  thereunder,  so  far  as  his 
previous  entry- is  concerned 24< 

The  right  to  make  a  second  homestead 
entry  conferred  by  the  act  of  March  2. 1889, 
25  Stat.,  980,  upon  persons  *'  who  having 
attempted  to.  but  for  any  cause  failed  to 
secure  a  title  in  fee  to  a  homestead  under 
existing  law,"  is  applicable  to  entries  in  the 
Cherokee  Outlet,  and  is  determined  by  the 
status  of  the  applicant  at  the  date  of  his 
application 372 

Where  a  bona  fide  occupant  of  landn  in 
Greer  County,  as  the  head  of  a  family,  has 
taken  the  full  amount  of  land  to  which  he 
is  entitled  under  the  act  of  January  18. 1897, 
a  member  of  his  family,  over  the  age  of 
twenty-one,  other  than  husband  or  wife, 
may  take,  under  said  act,  additional  or  "ex- 
cess" lands,  not  to  exceed  one  hundred  and 
sixty  acres 340 

If  the  head  of  the  family  fails  to  exer- 
cise his  rights  within  the  time  acconleil 
him  by  the  act  of  January  18, 1897,  any  duly 
qualified  member  of  his  family,  other  than 
husband  or  wife,  may  succeed  to  his  rights 
for  three  months  longer,  with  the  limita- 
tion that  such  member  can  take  only  one 
liundredand  sixty  acres.  <  Greer  County.)..  340 

The  right  conferred  by  section  1,  act  of 
January  18,  1897,  to  purchase  lands  addi- 
tional to  those  entered  under  the  homestead 
law,  is  not  limited  by  any  requirement  that 
the  tract  so  purchased  shall  be  contiguous. 
<Greer  County.) * 532 
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Patent. 

The  provisions  of  the  act  of  Juno  8,  1880, 
with  respect  to  the  iasuance  of,  in  cases 
where  a  homesteader  has  become  insane, 
do  not  authorize  patent  if  the  proof  sub- 
mitted fails  to  show  the  citizenship  of  the 
entrvman 710 

The  right  to  have  a  minora!,  so  amended 
as  to  descrilH)  the  land  actaally  applied  for 
and  purchasG<l,  is  not  defeated  by  a  subse- 
qaent  adverse  location,  nor  by  an  entry, 
based  on  said  location,  allowed  during  pen- 
dency of  proceedings  instituted  to  secure 
SQch  amendment 160 

Conceding  that  one  who  furnishes  evi- 
dence on  wliich  a,  in  set  aside  is  etiuitably 
entitled  to  a  preferred  right  of  eutry,  there 
is  no  authority  for  reioguizing  such  equity 
as  the  subject  of  transfer 178 

In  a  cane  where  the  Tnited  States  could 
successfully  maintain  a  suit  for  the  vaca- 
tion of  a,  wrongfully  obtained,  avoluutary 
reconveyance  of  the  land  so  patented  may 
be  accepted 397 

For  the  purpose  of  enabling  the  United 
States,  without  resort  to  judicial  proceed- 
ings, to  couvej'  ground  by  mineral  patent, 
which  by  mistake  has  been  included  in  a 
homestead  patent,  a  voluntary  reconveyance 
of  the  land  may  be  accepted  by  the  Depart- 
ment  475 

Proceedings  to  vacate  a.  should  be  insti- 
tuted on  behalf  of  the  gorvernment,  where 
said  patent  is  wrongfully  issued  through 
inadvertence  during  the  pendency  of  a 
controversy  before  the  Land  Department 
involving  the  land  covered  thereby 58 

Payment. 

A  homestead  entryman  who  has  complied 
with  the  reqnirenieuts  of  the  law  for  a 
period  of  five  years  from  date  of  settlement 
is  entitled  to  submit  tinal  proof,  and  to  an 
extension  of  time  within  which  to  make,  un- 
der the  act  of  Septeml>er  30,  180^),  if  other- 
wise within  the  terms  of  said  act 313 

Cases  involving  the  (|ueAtion  of  the  right 
to  an  extension  of  time  for,  should  be  treated 
as  special 313 

Practice. 

See  RuUs  Citfd  and  Construed,  page  xxvi, 

Gknkkallv. 

Revised  Kules  of,  approved  January  27, 
1890 725 

Procedure  on  special  agent's  report;  in- 
structions ot  August  18.  1899 141 

Cases  involving  the  iiuestion  of  the  right 
to  an  extension  of  time  for  payment  should 
be  treated  as  special 313 

Appeal. 

The  General  Laud  Office,  after  an  ap- 
peal Itom  its  decision  in  a  case,  is  with- 
out authority  therein  to  grant  an  extension 
of  time  for  filing  argument,  or  otherwise 


Pago- 
modify  the  Kules  of  Practice  with  respect 

to  the  proceedings  un  appeal 140 

The  Rules  of  Practice,  in  fixing  the  time 
within  which  an  appeal  may  be  filed  from 
a  decision  of  the  General  Land  Office,  make 
no  pi-ovi8«iou  for  excluding  the  time  during 
which  a  motion  for  the  re-review  of  such 
decision  is  pending 046 

Hearing. 

An  order  of  the  General  Land  Office 
directing  a  hearing,  though  generally  not 
appealable,  will  be  reviewed  by  the  Depart- 
ment, when  brought  to  its  attention  by  ap- 
peal or  otherwise,  if  it  is  made  to  appear 
that  said  order  involves  matters  which  the 
Land  Department  can  not  inquire  into,  or 
is  contrary  to  law,  or  the  settletl  rulings  of 
the  Department,  or  is  otlierwine  palpably 
erroneous 303 

A  motion  to  dismiss  a  contest  for  the 
want  of  a  sufficient  charge,  in  a  case  wh.ere 
the  evidence  is  tal(en  before  a  commissioner, 
is  in  due  time,  if  matle  before  the  local  office 
on  the  day  set  for  the  hearing 351 

Notice. 

Rule  14  (Rules  of  1896)  does  not  require, 
in  service  of.  by  publication,  where  the  suit 
is  against  the  heirs  of  tlie  entryman,  and 
the  post  luldress  of  such  heirs  is  unknown, 
that  a  copy  of  the  notice  should  be  sent  to 
said  heirs  at  the  last  known  address  of  the 
entryman 445, 587 

The  publication  and  posting  of  a  notice  of 
a  hearing  ordered  on  the  application  of  a 
mineral  claimant  to  determine  the  character 
ot  a  tract  of  land  retured  as  agricultural, 
and  listed  as  part  of  an  odd-numbered  sec- 
tion within  the  primary  linats  of  a  railroad 
grant,  is  not  sufficient  notice  to  the  com- 
pany of  said  hearing 27 

If  an  error  otcurs  in  the  service  of  by  pub- 
lication, which  makes  necessary  a  republi- 
cation, a  new  affidavit  should  bt^  filed  as  the 
basis  of  an  order  therefor,  except  where  the 
defect  in  the  service  is  iliscovered  during 
the  periwi  of  publication,  and  a  proper  pub- 
lication is  promptly  made 693 

In  giving,  of  a  decision,  in  a  matter  be- 
tween the  entryman  and  the  government, 
it  is  the  duty  of  the  local  office  to  use  all  rec- 
onl  means  at  its  disposal  to  obtain  service 
on  the  entryman 77 

REIlEARlN(i. 

Newly  discovered  evidence  furnishes  a 
proper  basis  for  a  new  trial,  if  it  is  apparent 
from  the  showing  made  that  such  evidence, 
if  introtlucetl  and  unrebutU'd,  would  deter- 
mine the  issue  between  the  parties,  andtlie 
applicant  for  the  new  trial  is  not  chargeable* 
with  laches  in  failing  to  procure  such  evi- 
dence at  the  time  of  the  trial 581 

Error  occurring  at  the  time  of  trial,  by 
which  competent  and  material  evidence  is 
excluded,  will  Xte  considered  on  application 
for  a  new  hearing 581 
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Pre-emption. 

Pre-emptive  lighU.  noder  a  filing  for  a 
tract  of  uDuffered  land,  are  not  terminated 
b.v  a  proclamation  of  offer  ing  and  Hale,  where 
tlie  land  i«  anbHeqoently  witlibeld  from 
«nch  ottering 613 

Price*  of  Lands. 

See  Public  Land: 

Private  Claims. 

See  Statft  and  Territorie*. 

Section  fJ,  art  of  June  21, 1860,  authorized 
the  heirs  of  Bara  to  select,  in  place  of  the 
land  claimed  by  them,  "an  equal  quantity 
of  vacant  land,  not  mineral."  and  made  it 
the  duty  of  the  surveyor-general  to  survey 
and  locato  the  lands  so  selected,  subject  to 
tlie  prox-iHO  "that  tlie  right  hereby  granted 
to  said  liei^  of  Haca  Hhall  continue  in  force 
during  three  years  from  the  passage  of  this 
act,  and  no  longer."    Held : 

1.  A  selection  regularly  made  by  the  grant 
claimants  Mithiu  the  time  fixed  bj  said  act, 
can  not,  after  the  expiration  of  said  period, 
be  clianged.by  an  alleged  amendment,  to  em- 
brace lands  not  covered  by  the  previous 
selection. 

2.  The  time  with  reference  to  which  the 
character  of  the  land  selected,  whether  va 
cant  and  not  mineral,  is  to  be  determined,  is 
the  date  of  the  selection,  and  not  the  date  of 
the  approval  of  the  survey  of  the  claim. 

3.  The  duty  of  investigating  and  deter- 
mining, in  the  first  instance,  the  character 
of  the  land  selected,  rests  upon  the  sur- 
veyor-general, who  should  conduct  such 
invcHtigation  and  makeauch  determination 
aa  the  work  of  the  survey  progresses  in  the 
field  44 

The  right  of  purchoHc  under  section  7,  act 
of  July  l»y,  1866,do(>8  not  extend  to  one  who 
purchaMes  the  title  to  a  coufiroieil,  but  uu- 
surveyed,  Mexican  private  claim  having 
definite  boundaries,  and  who  receives  pat- 
ent for  the  fall  quantity  of  laud  included 
within  such  boundaries  aa  established  on 
Burvey 369 

Section  3,  of  the  act  of  March  3, 1819,  for 
the  adjustment  of  certain  private  land 
claims  in  Louisiana,  makes  provisions  for 
two  classes:  (1)  every  person  whose  claim 
is  comprised  in  the  lints  or  register  of  claims 
n»ported  hy  the  commissioners,  and,  (2)  the 
persons  embraced  in  the  list  of  actual  set- 
tlers. The  words  "not  having  written  evi- 
dence of  title,"  as  employed  in  said  section, 
are  descriptive  of  the  second  class  ot  donees, 
and  not  a  limitation  ui>on  the  first  class...  098 

Public  liands. 

The  inHtructions  of  June  C,  1809,  28  L.  D., 
479,  with  respect  to  the  price  of  the  alter- 
nate reserved  sections  within  the  limita  of 
the  grant  along  the  constructed  main  and 
braiicli  lines  of  the  Southern  Pacific  and 
within  the  forfeited  limits  of  the  Atlantic 
and  Pacific,  adhered  to  on  review IW 


Page 
Unauthorized  inclosnre  of,  is  not  an  ap- 
propriation thereof  under  which  any  right 

can  be  secured 363 

The  phrase  *' minimum  pricf,**  oaed  in 
section  2387,  R.  S.,  means  the  price  fixed  by 
statute 503 

Railroad  Orant. 

See  Mineral  Iiandt;  Right  of  Way. 

Generally. 

The  proviaioDS  of  paragraph  104  of  the 
Mining  Regulations  are  not  applicable  to 
selections  made  under  the  act  of  August  5, 
1892 2S4 

Directions  given  for  the  ndjustment  of 
the  railroad  grant  to  the  Cedar  Rapids  and 
Missouri  River  \i.li.  Co.,  made  by  the  acta 
of  May  15, 1856,  and  June  1  1864 79 

Directions  giveu  in  the  matter  of  the  issu- 
ance of  patents  on  account  of  the  grunta 
made  by  the  acto  of  July  1, 1862,  and  July  2, 
1864.  to  aid  in  the  censtructiou  of  the  Cen- 
tral Pacific  railroad,  and  the  grant  made  by 
the  act  of  July  25.  1866,  to  aid  in  the  con - 
Btmction  of  the  California  and  Oregon  rail- 
road  589 

Directions  given  that  hen*after  patents 
shall  issue  to  the  Union  Pacific  Land  Com- 
pany, as  the  successor  in  interest  of  the 
Kansas  Pacific  Railway  Company,  for  any 
lands  which  the  latter  company  is  entitled 
to  under  Congressional  grants  to  aid  'in  the 
construction  of  the  Eansaa  Pacific  railway.    94 

Directions  given  that  hereafter  patents 
shall  issue  to  the  "  Union  Pacific  Railroad 
Company,"  as  the  successor  in  interest  of 
the  Union  Pacific  Railway  Com|iany,  for 
any  lands  which  the  latter  company  was 
entitled  to  under  the  grants  of  July  1, 1862, 
and  July  2, 1861,  on  account  of  the  construc- 
tion of  the  main  lino  of  the  Union  Pacific 
railroad 26 

Directions  given  for  the  recognition  of 
the  Northern  Pacific  Railway  Company  aa 
the  successor  in  interest  of  the  Northern 
Pacific  Railroad  Company,  in  the  approval 
of  lists  and  issd&nce  of  patents  on  account 
of  the  grant  to  the  latter  company 887 

Lands  "classified  as  non-mineral"  at  the 
time  of  actual  government  survey,  are  of 
the  claas  of  lands  subject  to  selection  under 
the  act  of  August  5, 1892,  and  the  character 
of  lands,  so  clasaified  and  selected,  will  not 
be  investigated  on  indefinite  charges,  or 
protests  alleging  mineral  locations  made 
after  survey  and  selection 254 

To  justify  a  hearing  as  to  the  character 
of  land  classified  under  the  act  of  Febrnary 
26, 1895,  where  the  protest  is  not  filed  until 
after  the  prescribed  time,  and  after  the  ap- 
])rovaI  of  the  classification  by  the  Secretary 
of  the  Interior,  such  a  showing  of  fraud  in 
the  classification  must  be  made  as  would 
condemn  and  avoid  it,  if  sustained  by  proof 
produced  at  the  hearing 162 
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Land  embraced  within  a  honietttead  entry 
at  the  passage  of  the  act  of  June  2, 1861, 13 
Stat.,  95,  is  not  of  the  charucter  authorized 
to  be  certified  under  said  act  on  account  of 
the  mofiitied  line  provided  for  therein 228 

The  grant  of  July  25,  1866,  does  not  in 
exprens  words  provide  for  the  "definite 
location  *'  of  the  road,  but  conteinplatee  that 
the  ''map  of  the  survey  of  said  railroad," 
for  which  provision  is  made,  sbalJ  perform 
that  service  . . . . ; 237 

A  patent  issued  by  the  State  on  account 
of  the'  Manitoba  grant,  prior  to  the  passage 
of  the  State  act  of  March  1, 1877,  i»  no  bar  to 
the  State  relinquishlug  thereunder  a  tract 
embraced  in  such  patent  for  the  benefit  of 
a  settler,  if  at  the  passage  of  said  act  the 
company  had  not  earned  title  to  said  land . .  291 

The  Northern  Pacific  company  took  notli- 
ing  by  the  decree  of  the  I'nited  States  Su- 
preme Court  (139  U.  S.,  1)  in  its  favor 
against  the  St.  Paul  and  Pacific,  as  to  lands 
properly  relinquished  by  the  State  under 
the  act  of  March  1, 1877,  prior  to  the  inHtitu* 
tion  of  said  suit 291 

Until  the  completion  in  1872,  of  the  Union 
Pacific  bridge  across  the  Missouri  Kiver 
from  Omaha  to  Council  BlnflVi  the  entire  road 
constracted  by  the  Union  Pacitic  Kallroad 
Company  under  the  acts  of  July  1, 1862,  and 
July  2,  1864,  was  not  completed,  and  until 
such  time  the  period  of  ''three  years  after 
the  entire  road  shall  have  been  completed," 
during  which  the  company  was  authorized 
to  sell  or  dispose  of  the  grauteil  lauds,  did 
not  begl  n  1 0  run 38 

The  execution  of  the  "sinking  fund  mort- 
gage" on  the  granted  lauds  by  the  railroad 
company  in  1873,  constituted  an  authorized 
disposition  of  said  lauds,  within  the  mean- 
ing of  the  last  clause  of  aection  3,  act  of 
July  1,  1863 38 

The  Northern  Pacific,  iu  making  selec- 
tions within  the  limits  of  its  grant,  will  not 
be  required  to  make  a  showing  as  to  the 
non-mineral  character  of  lauds  ho  classified 
under  the  act  of  February  26, 1895 503 

The  classification  of  land  as  mineral,  by 
the  board  of  commis.Hioners,  actiug  under 
the  act  of  February  26,  1895,  and  the  final 
approval  of  such  classification  by  the  Sec- 
retary of  the  Interior,  is  iu  efiect  a  cancel- 
lation of  a  previous  selection  of  said  land  by 
the  Northern  Pacific  company;  and  there- 
after the  said  company,  or  any  one  claiming 
right  or  title  through  said  company,  can 
not  be  hoard  to  question  the  character  of 
the  land,  except  upon  the  ground  of  fraud 
In  the  matt(>r  of  such  olassitication 675 

The  joint  resolution  of  May  31,  1870,  did 
not  make  a  new  grant  for  the  Cascade 
branch  line  of  the  Northern  Pacific,  and  as 
to  lands  within  the  place  limits  along  said 
line  their  status  under  the  grant  of  J  uly  2, 
1864,  must  determine  the  right  of  the  com- 
pan3'  thereto 224 
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Lands  Excepted. 

The  approval  of  a  military  reservation, 
by  the  Secretarj'  of  War,  as  theretofore  de- 
fine<l  by  the  military  authorities,  is  the  legal 
equivalent  of  the  President's  order  to  the 
same  efiect ;  and  lands  so  reserved  are  ex- 
cepted from  the  substiquent  o])erations  of  a 
railroad  grant  on  definite  location 261 

Land  embraced  within  an  unexpired  pre- 
emption filing  at  the  date  of  the  grant  made 
by  the  act  of  July  1,  1862,  is  excepted  from 
the  operation  of  said  grant 86 

An  unexpired  pre-emption  filing  existing 
of  record  at  the  date  of  the  passage  of  the 
act  of  July  25, 1866,  is  a  subsiHtiug  claim 
that  excepts  the  land  covered  thereby  from 
the  oiieration  of  the  grant  made  by  said  act.  268 

Land  principally  valuable  for  the  marble 
and  slate  contained  therein  is  mineral  in 
character,  and  within  the  meaning  of  the 
excepting  clause  in  the  grant  to  the  North- 
ern Pacific 327 

The  )>o8session  and  occupancy  of  land, 
based  on  a  purchase  from  the  company  of  a 
portion  thereof,  does  not  constitute  a  claim 
that  will  except  the  land  from  the  opera- 
tion of  the  grant  on  definite  location .  224 

The  mere  poHsession  and  cultivation  of 
land,  witliout  actual  residence  thereon,  can 
not  be  construed  as  bringing  a  claimant 
within  the  protection  exteuded  to  "actual 
settlers"  by  section  2,  act  of  February  8, 
1887 .' 244 

Lands  lying  within  an  odd-numbered  sec- 
tion, and  embraced  within  the  out-bound- 
aries  of  a  private  olaini  of  lesser  quantity, 
but  uot  required  in  satisfaction  of  the  pri- 
vate claim,  nor  Included  within  the  survey  of 
such  claim  at  the  time  of  the  attachment  of 
rights,  under  a  railroad  grant,  are  subject  to 
the  operation  of  said  grant 608 

Pre-emptive  rights,  under  a  filing  for  a 
tract  of  uuotifored  land,  are  not  terminate<l 
by  a  proclamation  of  ottering  and  sale,  where 
the  land  is  subsequently  withheld  from  such 
oflering.  A  filing  occupying  such  status  is 
a  subsisting  record  claim  that  will  except 
the  land  covered  thereby  from  the  operation 
of  a  grant  on  definite  location 613 

Lands  within  the  indemnity  limits  of  the 
Northern  Pacific,  and  the  primary  limits  of 
the  grant  of  March  3,  1871,  for  the  St,  Vin- 
cent extension  of  the  St.  Paul,  Minneapolis 
and  Manitoba  railway,  and  not  included 
within  the  withdrawal  on  the  general  route 
of  the  Northern  Pacific,  passed  under  said 
grant  of  1871 115 

Indemnity. 

Lands  chiefiy  valuable  for  their  deiK>sits 
of  asphaltum  are  not  subject  to  selection  as 
indemnity  under  a  railroad  grant  from  which 
mineral  lands  are  specifically  excepted 269 

An  indemnity  selection  made  without 
speciflration  of  Iosh.  and  prior  to  the  depart- 
mental requirement  of  such  specification,  is 
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entitled  to  recogDition,  where  the  conipaDy 
subsequently,  and  within  the  time  accorded, 
assigns  a  basis  therefor 440 

It  is  not  necessary  in  the  case  oCindeuinity 
selections  under  the  grant  of  July  4,  1866, 
and  the  designation  of  losses  in  support 
thereof,  that  the  lands  should  be  described 
according  to  their  smallest  legal  sub-divi- 
eiona 554 

If  the  tracts  specified  as  the  basis  for  a 
selection  are  actually  lost  to  the  grant  there 
is  no  objection  to  the  inclusion  of  thein  all 
in  a  single  loss 264 

On  the  rearrangement  of  a  list  of  indem- 
nity selections  a  change  in  the  basis  assigned 
for  a  specific  selection  docs  not  amount  to  a 
new  selection  of  such  tract,  or  an  abandon- 
ment of  the  original  selection  thereof,  where 
the  bases  used  were  included  in  the  original 
list,  and  are  lands  actually  lost  to  the  grant.  442 

A  purchaser  of  the  possessory  claim  and 
improvements  of  a  settler  upon  land  at  the 
date  of  indemnity  selection  thereof,  does 
not,  by  such  purchase,  strengthen  the  posi- 
tion resultiug  from  his  own  settlement  upon 
the  land  at  a  date  subsequent  to  the  selec- 
tion   -. 264 

Under  the  provisions  of  tlie  special  circu- 
lar of  1887,  an  applicant  for  the  right  of 
entry,  who  attacks  the  validity  of  a  prior 
indemnity  selection,  is  entitled  to  the  allow- 
ance of  his  application,  if  the  company,  after 
due  notice,  faiU  to  respond,  and  such  allow- 
ance of  necessity  works  an  avoidance  of  the 
selection 218 

Lauds  reserved  prior  to  the  passage  of  the 
act  of  July  2, 1864,  can  not  be  made  the  basis 
of  a  selection  within  the  nec^nd  indemnity 
belt  of  the  Northern  Pacific  grant 242 

A  settler  on  land  included  within  an  ex- 
isting railroad  indemnity  selection  acquires 
no  additional  right,  as  against  such  selec- 
tion, by  the  purchase  of  the  possessory 
claim  and  improvements  of  a  prior  settler. .  554 

The  Southern  Pacific  K.  K.  Co.  is  not  en- 
titled to  make  indemnity  selections,  on 
account  of  its  branch  line,  within  the  for- 
feited indemnity  limits  of  the  grant  to  the 
A tlantio  and  Pacific 135 

Odd-numbered  sections  within  the  indem- 
nity limits  of  the  grant  made  by  the  act  of 
July  25,  1866,  and  also  within  the  overlap 
with  that  portion  of  the  prior  grant  U^r  the 
Northern  Pacific  road,  via  the  Valley  of  the 
Columbui  Kiver,  which  was  never  definitely 
located  or  constructed,  and  the  grant  for 
which  was  forfeited  by  the  act  of  Septem- 
ber 29,  1890,  are  subject  to  indemnity  selec- 
tion under  said  grant  of  1866,  so  far  as  any 
claim  under  the  Northern  Pacific  grant  is 
concerned 440, 442 

The  proviso  to  section  1,  act  of  July  4, 
1866,  excepting  from  the  grant  made  by 
said  act,  "all  landu  heretofore reservetl  .  .  . 
for  the  purpose  of  aiding  in  any  object  of 
iuternul  improvement,  etc.,"  was  not  iu- 
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tended  to  limit  or  restrict  tbe  indemnity 
grant  s{)ocifically  provided  for  in  said  act..  264 

Withdrawal. 

The  map  of  September  13,  1867,  filed 
under  the  grant  July  25,  1866,  was  for  the 
puriMise  of  showing  a  trial  or  preliminary 
line,  upon  which  an  anticiimtory  executive 
withdrawal  could  be  made,  so  a«  to  hold  the 
lands  in  reservation  until  after  aurvey  and 
final  location  of  the  road ;  and  the  order  of 
withdrawal  based  on  such  map  of  prelimi- 
nary route  was  executive  in  character,  not 
taking  effect,  according  to  itM  terms,  until 
received  at  the  local  office 237 

The  legislative  withdrawal  following  the 
designation  of  the  general  route  of  tbe 
Union  Pacific,  was  only  from  *'  pre-emption, 
private  entry,  and  sale,"  and  did  not  bur 
the  Exec>utive  from  the  exercise  of  its  ordi- 
nary authority  in  the  uuitter  of  establishing 
military  reservations 261 

Act  of  June  22,  1874. 

Where  a  home^ttead  entry  ia  canceled  ou 
account  of  the  right  of  a  railroad  company 
to  select  the  land  under  said  act,  and  the 
company  fails,  after  due  notice,  to  perfect 
its  selection  within  a  reaaosablc  time,  such 
failure  on  the  part  of  the  oonii>auy  must  bv 
held  to  work  an  abandonment  of  its  right, 
and  entitle  the  entryman,  who  has  con- 
tinueil  to  reside  on  the  land,  to  the  rein- 
statement of  his  entr^' 650 

The  cultivation  of  a  tract  by  one  not  en- 
titled at  such  time  to  initiate  a  claim 
thereto  does  not  oonstitute  such  person  an 
"actual  aettli-r"  within  the  meaning  of  tbe 
act  of  June  22,  1874 115 

Act  op  April  21, 1876. 

The  act  is  in  pari  materia  with  tbe  sev- 
eral railroad  land  grant«,  and  aection  1 
tliereof  has  the  effect,  as  to  all  lands  the  right 
to  which  had-  not  theretofore  vested  in 
the  grantee  company  by'  definite  location  of 
the  line  of  road,  or  other  identification  of 
the  lands  granted,  of  protecting  actual 
settlers  who,  prior  to  the  time  when  notice 
of  the  withdrawal  of  the  land  waa  received 
at  the  local  land  office,  made  pre-emption 
or  honiestesd  entries  thereof 550 

The  confirmation  by  section  1,  of  entries 
otherwise  regular,  is  not  conditional  or 
dependent  upon  cora])liance  with  the  pre- 
emption or  homestead  laws,  or  the  presen- 
tation of  proper  proofs  of  such  compliance, 
but  validates  them  as  against  the  with- 
drawal and  any  rights  of  the  grantee  com- 
pany' thereunder 550 

The  confirmatory  provisions  of  section  1, 
act  of  April  21,  1876,  are  not  applicable, 
where  prior  to  the  passage  of  the  act,  title 
has  passed  by  definite  location,  and  been 
earned  by  the  construction  of  the  road —    98 

Where  an  entry  or  filing  is  couflnued 
by  section  1,  as  against  a  withdrawal  on 
definite  location,  the  land  covered  thereby 
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is   excepted    ft-oui    tlio  operation   of    the 


graot. 


550 


Section  1,  act  of  April  21, 1876,  providing 
for  the  protection  of  eutriea  made  prior  to 
the  time  when  notice  of  the  withdrawal 
under  a  railroad  grant  is  received  at  the 
local  office,  has  no  applicability  where  rights 
have  heretofore  vested  under  railroad 
grants,  but  establishes  a  new  rule  subject 
to  the  conditions  of  which  such  rights  shall 
thereafter  attach 655 

Act  of  July  1,  1898. 

The  departmental  regulations  of  February 
14, 1899, 28  L.  D.,  103.  issued  under  the  act  of 
July  1,  1898,  so  roodltied  as  to  recognize  the 
Xorthern  Pacitic  Ry.  Co.  as  the  lawful  suc- 
cessor in  interest  as  to  all  lands  within  the 
limits  of  the  prraut  made  to  the  Northern 
Pacific  R.R.  Co 816 

In  accordance  with  paragraph  30  of  the 
regulations  issueil  under  the  act  of  July  1, 
1898,  where  a  showing  is  made  sutticient  to 
exempt  the  company  from  reiinquishing  the 
tract,  the  individual  claimant  who  has 
theretofore  elected  to  hold  said  tracts, 
should  be  advised  of  such  showing,  that  he 
will  be  given  another  opportunity  to  relin- 
quish his  claim  and  takt*  other  lands,  and 
that  in  Ihe  absence  of  such  action  on  his 
part  the  contest  will  proceed  to  decision 
in  the  usual  way 316 

A  claim  resting  npou  an  application  to 
enter,  and  not  upon  an  entry,  settlement,  or 
purchase,  is  not  within  the  provisions  of 
theactof  July  1,  1898 242 

The  act  of  July  1, 1898.  providing  for  the 
ad^instnient  of  conflicting  claims  within  the 
limits  of  the  Northern  Paoiflc  grant,  is  not 
operative  as  to  lands  patented  prior  to  the 
passage  of  said  act 224 

Railroad  Lands. 

Generally. 

The  time  within  which  the  right  of  pur- 
chase under  section  3,  act  of  September  29, 
1890,  and  the  nets  amendatory  thereof,  may 
be  exercised  is  fixed  by  statute;  and  can  not 
be  extended  by  the  Land  Department 436 

In  case  of  a  demand  upon  a  railroad  com- 
pany for  the  value  of  lands,  the  title  to  which 
is  confirmed  for  the  benefit  of  a  bona  tide 
purchaser  b}-  the  act  of  March  2,  1896,  the 
minimum  government  price  thereof  is  to  be 
taken  as  the  value  of  said  lauds 237 

Under  thu  act  of  Marcti  2,  1896,  it  is  the 
duty  of  the  Secretary  of  the  Interior  to  In- 
vestigate theclaims  of  all  ]>er8ons  who  assert 
that  they  are  bonajide  purchasers  of  lands 
erront'Ously  patented  or  certified  under  a 
railroad  grant,  and  who  present  their  claims 
under  said  statute  prior  to  the  institution  of 
suit  to  cancel  the  erroneous  patent  or  cer- 
tification       9 

The  departmental  order  of  May  22, 1891, 
12  L.  D.,  541,  restoring  to  settlement  and 
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entry,  "in  accordance  with  the  rules  estab- 
lished in  similar  cases,''  certain  lands  with- 
drawn for  railroad  indemnity  purposes,  re- 
ferred to  the  "rules"  contained  in  the  spe- 
cial circular  of  September  6,  1887,  6  L.  D.. 
131,  governing  the  restoration  of  railroad 

indemnity  lands 218 

A  purchaser  from  a  railroad  company  of 
land  certified  on  account  of  its  indemnltj' 
grant,  but  in  the  actual  possession  of  a  set- 
tler, and  embraced  in  his  ]iending  applica- 
tion to  enter  at  the  time  of  such  certifica- 
tion, takes  with  notice  of  such  ]>os»ess{un 
and  of  the  rights  of  the  settler  in  the  prem- 
ises    434 

Act  of  March  3,  1887. 

The  acts  of  March  3,  1887,  and  March  2, 
1896,  fixing  the  liability  to  make  payment 
for  lands  erroneously  patented  and  sold  to 
bona  jide  purchasers  do  not  include  those 
who,  after  paten t.s  are  erroneously  issued 
and  the  lands  included  therein  are  sold  to 
bona  jide  purchasers,  and  after  the  title  of 
such  purchasers  has  been  confirmed,  become 
purchasers  at  a  foreclosure  sale  of  that  por- 
tion of  the  grant  not  theretofore  sold 38 

Provisions  of  the  act  with  respect  to  the 
preferre<l  rights  of  settlers  and  purchasers 
reviewed  by  sections 504 

The  right  to  receive  a  patent  under  sec- 
tion 4  by  one  claiming  uuder  a  contract  to 
purchase  is  not  defeated  by  a  supplemental 
contract  between  such  purchaser  and  the 
company,  made  prior  to  the  application  for 
patent,  where  the  intent  of  said  supple- 
mental contract  i8  merely  to  postpone  the 
time  for  making  the  remaining  annual  pay- 
ments, and  to  prescribe  the  manner  of  ad- 
justing the  rights  and  obligations  of  the 
parties  under  the  original  contract,  in  the 
event  of  the  failure  of  the  company's  title 
by  reason  of  a  decision  in  a  suit  then  pend- 
ing, but  not  commenced  until  after  the  origi- 
nal contract  was  entered  into,  if  the  ad^just- 
ment  so  contemplated  has  not  been  made. .  479 

The  right  of  a  purchaser  from  a  railroad 
company  to  a  patent  under  section  4  is  not 
barred  by  the  fact  that  at  the  date  of  his 
purchase  the  land  was  settled  uiK>n  and 
occupied  by  another,  and  that  such  fact  was 
known  to  the  purchaser,  where,  at  the  time 
of  such  settlement  and  purchase,  the  land 
was  included  in  an  outstanding  patent, 
issned  many  years  prior  thereto,  for  the  use 
and  benefit  of  the  company 504 

On  the  partition  of  lands  between  the  Chi- 
cago, Milwaukee  and  St.  Paul  Ry  Co.,  and 
the  Sioux  City  and  St.  Paul  Ry.  Co.,  the  two 
comi)anies  agreed  to  a  mutual  exchange  of 
deeds  eonv(>ying  the  right  of  way  where 
the  lino  of  either  road  cro-sseil  the  lands 
awarded  to  the  other;  and  title  so  acquired 
by  the  Chicago,  Milwaukee  and  St.  Paul 
Company,  prior  to  any  action  taken  by  the 
government  for  the  recovery  of  title,  gives 
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said  company  the  statas  of  a  purchaaer  in 
good  faith 294 

The  right  to  aiMtent  conferred  by  aection 
4  upon  purchasers  who  are  without  knowl- 
edge of  the  failure  of  the  company's  title,  is 
a  property  right  that  vests  in  the  bona  fide 
assignee  of  such  a  purchaser,  and  entitles 
said  assignee  to  the  benefit  of  said  act 294 

No  right  to  a  confirmatory  patent  under 
section  4  can  be  based  on  a  contract  of  piir- 
chase  that  has  been  cauceled  by  the  company 
for  failure  to  comply  with  the  terms  thereof.  666 

A  purchase  of  railroad  lands  by  one  who 
is  at  such  a  time  a  director  in  the  railroad 
company,  trustee  for  the  bondholders  in  the 
mortgage  of  the  railroad  laudtt,  and  party 
defendant  as  such  trustee,  in  a  pending  suit 
instituted  by  the  United  States  to  recover 
title  to  the  lands,  is  not  a  purchase  in 
"  good  faith,"  and  no  right  to  a  confirmatory 
patent  under  section  4  can  be  predicated  on 
such  purchase 666 

A  timber-oulture  cntrj-  of  a  tract  made 
by  »  bona  fide  purchaser  tliereof  under  sec- 
tion 4  <*an  not  be  held  as  an  abandonment 
of  his  claim  under  said  act;  it  appearing 
that  such  entry  was  only  intended  to  be 
utilized  in  the  event  of  failure  to  secure 
title  through  his  purchase 336 

A  patent  containing  proper  recitals  and 
descriptions,  may  issue  under  section  4  of 
said  act  irrespective  of  tlie  fact  that  the 
acreage  erabraceil  therein  is  less  than  a  legal 
subdivision 294 

A  corporation  organized  and  existing  un- 
der the  law  of  a  State,  is  in  contemplation 
of  law  a  citizen  of  the  United  States,  and  as 
such  entitled  to  the  benefit  of  the  provi- 
sions of  section  4  of  said  act 294 

The  act  of  February  12,  1896,  amendatory 
^of  section  4  has  no  application  in  the  matter 
of  issuin;;  patents  to  bona  fide  purchasers,  or 
making  demand  of  the  company,  where  the 
contracts  in  question  are  fully  completed 
prior  to  the  passage  of  said  act 35 

There  is  no  right  of  purcliase  under  sec- 
tion 5  on  the  part  of  one  who  has  assigned 
to  the  railroad  company  the  contract  of  pur- 
chase under  which  he  claims,  and  surren- 
dered possession  thereof  in  accordance  with 
such  assignment 677 

A  settlement  claim  to  railroad  land  ac- 
quired after  the  passage  of  the  said  act,  and 
subsequent  to  the  sale  of  the  land  by  the 
railroad  company,  will  not  defeat  the  right 
of  the  purchaser  to  perfect  title  under  sec- 
tion 5 633 

One  knowing  that  land  is  claimed  by  a 
railroad  company  under  its  grant,  and 
having  constructive  notice  of  the  sale 
thereof,  an  shown  by  a  recorded  deed,  can 
not  thereafter  initiate  any  right  to  such 
land  which  will  defeat  the  right  of  the 
purchaser  from  the  company  to  perfect 
title  under  section  5 633 


It  is  not  necessary,  on  the  part  of  a  par- 
chaser  from  a  railroad  company,  to  invoke 
the  protective  provisions  of  section  5,  until 
such  time  as  it  has  been  authoritatively  de- 
termined that  the  title  of  the  railroad  com- 
pany has  failed 633 

Reheariiigr* 

See  Practice. 

Reliiiqoish  meiit. 

Filed  after  the  initiation  of  a  contest,  and 
independently  thereof,  will  not  defeat  the 
preferred  right  of  the  contestant,  if  the  facts 
shown  at  the  hearing  require  the  cancella- 
tion of  the  entry  on  the  grouud  charged. . .  171 

The  administrator  of  a  deceased  entry- 
man  is  without  authoritv  under  the  home- 
stead  laws  to  relinquish  the  entry  of  the 
decedent 5€5 

Repayment. 

Where  a  desert  land  declaration  is  filed 
under  the  Lassen  County  act  of  1875,  and, 
prior  to  the  expiration  of  such  filing,  a  dec- 
laration for  the  same  land  is  filed  and  ac- 
cepted under  the  general  act  of  1877,  the 
latter  declaration  is  not  '*  erroneously  al- 
lowed "  within  the  intent  and  meaning  of 
the  repayment  act 14S 

Of  the  first  installment  on  a  desert  land 
entry,  paid  at  the  time  of  filing  the  declara- 
tory statement,  must  be  denied,  where  said 
payment  and  declaratory  statement  are 
properly  accepted,  and  the  subsequent  can- 
cellation of  the  entry  is  due  to  the  entry- 
man's  non-compliance  with  the  require- 
ments of  the  desert  land  law 438 

Of  the  filing  fee  paid  on  a  canceled  reser- 
voir declaratory  statement  can  not  bis  al- 
lowed if  such  decUratory  statement  was 
not  erroneously  received,  even  if  such  filing 
be  considered  an  '*  entry  "  within  the  mean- 
ing of  the  act  of  June  16,1880 400 

A  reservoir  declaratory  statement  is  not 
an  entry  within  the  meaning  of  the  repay- 
ment act ;  hence  the  fees  paid  on  such  state- 
metft  can  not  be  repaid  if  it  is  subsequently 
canceled  for  conflict  with  a  prior  entry 660 

Of  the  purchase  price  paid  on  a  mineral 
•  entry  can  not  be  allowed,  where  the  entry 
is  canceled  for  failure  to  supply  supplemen- 
tal proof,  and  it  is  not  made  to  appear  that 
the  entry  could  not  have  been  confirmed...  188 

An  unearned  cancellation  fee  should  not 
be  returned  to  any  one  except  the  depositor, 
in  the  absence  of  due  authority  shdwn  to 
receive  the  same  and  receipt  therefor 245 

Of  an  alleged  excess  paid  on  the  purchase 
of  an  isolated  tract  can  not  be  allowed, 
where  the  bid  and  payment  are  voluntary, 
and  not  for  the  protection  of  any  interest  of 
the  purchaser 320 

On  application  for,  of  alleged  double  min- 
imum excess  it  is  held  that  the  even-num- 
bered sections  within  the  primary  limits  of 
the  grant  for  the  Southern  Pacific  branch 
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line,  and  the  forfeited  grant  for  the  Atlan- 
tic and  Pacific,  are  properly  rated  at  double 
minimum,  although  within  nuch  condicting 
limits  the  prior  grant  to  the  Atlantic  and 
Pacific  operated  to  defeat  the  grant  to  the 
Soathern  Pacific 639 

The  statute  does  not  authorize  the  return 
of  the  purchase  price  on  the  ground  alone 
that  the  entryman  might  have  seonre<l  pat- 
ent without  such  payment 188 

Of  the  purchase  price  paid  on  a  cash  entry 
made  under  the  act  of  June  15,  1880,  by  one 
claiming  the  status  of  a  transferee,  must  be 
denied,  where  such  entry  is  cancele<l  be- 
canse  the  "  instrument  in  writing,*'  by 
which  the  alleged  transfer  was  made,  is  not 
''bonafide*' 686 

Reservation. 

See  Hight  fif  Vfay,  School  Land*. 

Generally. 

The  power  tu  reserve  land  for  "public 
purposes,*'  authorizes  a  withdrawal  for  a 
conrt-house  site 336 

An  order  of  the  Secretary  of  the  Interior 
directing  the  reservation  of  a  tractof  public 
land  for  school  purposes,  while  Hubsisting, 
efifectually  precluiles  the  allowance  of  a 
homestead  entry  of  the  land  so  reserved. . . .  563 

The  President  of  the  United  States,  in  the 
exerci»e  of  his  gfueral  authority,  may,  un* 
der  the  provisions  of  said  Joint  resolution, 
reserve  for  military  purposes  public  lands 
in  the  Hawaiian  Islandn 32 

The  approval  of  a  militarj*,  by  the  Sec- 
retary of  War,  an  theretofore  defined  by  the 
military  authorities,  is  the  legal  equivalent 
of  the  President's  order  to  the  same  efiiBct. .  261 

Lands  within  an  abaudone<l  military, 
opene<1  to  dlHposal  under  the  act  of  August 
23,  1694,  are  subject  to  townsite  entry  under 
the  provisions  of  section  2387,  K.  S.,  the 
lands  when  so  entered  to  be  paid  for  at 
the  appraised  value 501 

Of  section  33  in  each  township  for  public 
build  in  gH,  contained  in  the  proclamation 
opening  the  Cherokee  Outlet,  was  applica- 
ble only  to  lands  which  had  not  been  "other- 
wise reserved  or  disposed  of,"  and  therefore 
did  not  include  the  lands  in  the  "saline 
reserve"  that  were  specifically  withheld 
trom  disposition  by  a  prior  declaration  in 
said  proclamation.  By  the  proclamation  of 
July  27,  1898,  the  lands  so  reserved  were 
restored  to  the  public  domain  for  disposal, 
subject  to  the  policy  of  the  government  in 
its  disposition  of  saline  lands 533 

The  lands  restored  to  the  public  domain 
by  proclamation  of  July  27, 1898,  should  be 
treated  as  presumptively  of  saline  character, 
but  should  it  be  ascertained  that  any  of  them 
are  not  saline,  disposition  thereof  can  be 
made  under  the  laws  relating  to  public 
lauds  in  the  Cherokee  Outlet 533 

The  authority  to  remove  property,  wrong- 
fully brought  upon  an  Indian,  or  the  pres- 
ence of  which  upon  a,  is  detrimental  to  the 
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peace  and  welfare  of  the  Indians,  necessarily 
follows  from  the  authority  to  remove  per- 
sons under  like  circumstances,  and  from 
the  general  power  of  management  of  Indian 
affairs  committefl  to  the  Commissioner  of 
Indian  Aflfairs,  acting  under  the  direction 
of  the  Secretary  of  the  Interior l 

Whether  a  person  is  in  an  Indian  country 
"without  authority"  of  law,  or  whether 
his  "  presence  within  the  limits  of  the  reser- 
vation" is  "detrimental  to  the  peace  and 
welfare  of  the  Indians,"  must  be  deter- 
mined by  the  Commissioner  of  Indian  Af- 
faire, acting  under  the  direction  of  the 
Secretary  of  the  Interior;  but  if  so  found, 
the  oflender  may  be  summarily  removed 
ftom  any  tribal  reservation l 

A  telephone  company  that,  without  statu- 
tory authority,  enters  upon  and  constructs 
a  telephone  line  across  an  Indian,  may  be 
dealt  with  as  a  trespasser  for  such  unlaw- 
ful invasion i 

Lands  containing  gilsonite,  aspbaltura, 
elaterite,  aod  like  substances,  situated  in 
the  Unconipahgre  Ute,  have  been,  since  the 
date  of  the  Executive  order  creating  said 
reservation,  nod  still  are,  excepted  fVom  the 
operation  of  the  mining  Uws 456 

Forest  Lands. 

See  Timber  Cutting. 

Circular  instructions  of  December  18, 1899, 
as  to  selections  in  lieu  of  land  in  forest 
reserve  under  the  act  of  June  4,  1897 391 

Instructions  of  Septem)>er  22.  1899,  with 
res|)ect  to  entries  In  Black  Hills  Forest 
Reserve lOO 

The  right  of  lieu  selection  under  the  act 
of  June  4,  1K97,  is  expressly  restricted  to 
"vacant  land  open  to  settlement,"  and 
hence  can  not  be  allowed,  where  the  land 
applie<l  for  is  embraced  within  an  existing 
forest  reservation,  established  by  proclama- 
tion of  the  President  under  section  24,  act 
of  March  3, 1891 593 

The  act  of  June  4,  1897,  with  respect  to 
lieu  land  selections,  was  intended  to  provide 
for  extinguishing  private  title  to  such  lands 
only  as  would  be  a  part  of  an  established 
forest  reservation  if  it  were  not  for  their 
private  ownership 597 

In  the  proclamation  creating  the  San 
Gabriel  Forest  Reserve  an  exception  was 
made  of  "  all  lauds  ....  upon  which 
any  valid  settlement  has  been  made  pur- 
suant to  law,  and  the  statutory  period 
within  which  to  make  entry  or  filing  of 
record  has  not  expired,"  and  an  entry,  based 
on  such  a  settlement,  must  he  held  to  have 
been  made  in  due  time,  where  the  applica- 
tion is  filed  within  three  months  after  the 
land  is  opened  to  entry 298 

While  lands  embraced  within  a  forest, 
may  be  excluded,  because  shown  to  be  more 
valuable  for  agricultural  than  for  forest 
pnrpoaea,  until  formally  restored  to  the 
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public  domain,  sucli  lands  are  not  subject 
to  general  dispoHition,  and  no  rights  can  be 
acquired  bj'  the  attempted  entry  tbereof. ..  531 

The  requirement  of  posting  and  publica- 
tion of  notice,  under  tlie  circular  regulations 
of  December  18,  1899,  in  the  case  of  a  lien 
selection  under  the  act  of  June  4,  1897,  is 
not  applicable  to  a  selectiuu  theretofore  reg- 
ularly accepted  and  approved 533 

Lands  granted  to  railroad  companies  can 
not  be  made  bases  for  lien  selections  under 
the  act  of  June  4,  1897,  except  in  cases 
where  the  full  legal  title  to  such  lands  has 
passed  out  of  the  government,  and  be^'ond 
the  control  of  the  Laud  Department,  by  a 
patent,  or  by  some  means  which  is  the  full 
legal  equivalent  thereof 594 

It  was  not  int-ended  by  the  act  of  June  4, 
1897.  to  exclude  from  reservation  small 
tracts,  here  and  there,  within  the  limits  uf 
a  forest,  because  of  the  fact  that  said  tracts 
were  not  covered  with  tim  ber 581 

A  relinquishment  tendered  under  the  act 
of  June  4,  1897,  of  land  embraced  within  a 
forest  reservation,  with  a  view  to  a  selection 
of  lands  in  lien  thereof,  should  not  be  ac- 
cepted in  the  absence  of  an  accompanying 
application  to  make  such  selection 575 

A  pei-son  relinquishing  land  in  a  forest 
reservation,  with  a  view  to  making  a  selec- 
tion in  lieu  thereof,  under  the  act  of  June  4, 
1897,  should,  at  the  time  of  such  relinquish* 
ment,  designate  the  land  which  he  desires 
in  lieu  of  that  relinquished,  and  such  desig- 
nation should  embrace  a  tract  or  tracts  equal 
in  ai*ea  to  that  relinquished 578 

A  selection  under  the  act  of  June  4,  1897, 
in  lieu  of  land  within  a  forest  reservation, 
embraced  within  a  patent,  or  patent  certifi- 
cate, may  be  made  by  a  duly  authorized  atr 
torney  in  fact.  As  to  selections  in  lieu  of 
uni>erfected  claims,  the  right  to  act  through 
another  depends  upon  the  law  under  which 
the  claim  is  held 58U 

If  a  selection  is  in  lieu  of  land  covered  by 
a  patent,  or  patent  certiUcate,  the  non- 
mineral  aflidavit  may  be  made  by  any  cred- 
ible person  having  the  requisite  personal 
knowledge  of  the  premises.  In  the  ca.se  of 
a  selection  in  lieu  of  an  unperfected  claim, 
the  non-mineral  affidavit  should  be  made  as 
retiuired  in  the  law  under  which  the  claim 
is  held 580 

Directions  given  for  the  disposition  of 
cases  where  relinquishments  under  said  act 
have  been  i»reseuted  with  selections  in  par- 
tial satisfaction  only  of  the  claim  relin- 
quirihed 578 

If  agriculturiil  lands  are  improvidently 
included  in  a  forest  reservation  they  can  be 
eliminateil  therefrom  only  by  a  proclamation 
from  the  l*resident,  or  by  the  action  of  Con- 
gress, and,  until  so  eliminated,  such  lauds 
will  continue  a  part  of  the  re»ervation 593 

Reservoir* 

See  Right  of  Way. 


Reservoir  Lands.  Page. 

The  water  reserve  lands  restored  to  the 
public  domain  by  the  act  of  June  20, 1800, 
were  by  the  express  terms  of  said  act,  made 
subject  to  "homestead  entry  only,"  and 
hence  are  not  open  to  sale  under  the  timber 
and  stone  act,  or  under  the  statutes  provid- 
ing for  the  sale  of  isolated  tracts 153 

Residence. 

In  the  case  of  a  homesteader,  who  holds 
an  appointment  as  postmaster,  the  Depart- 
ment will  not,  in  passing  upon  his  compli- 
ance with  law  in  the  matter  of,  under- 
t«ke  to  determine  whether  such  residence 
is  compatible  with  the  statutorx*  require- 
ment that  ''every  postmaster  shall  reside 
within  the  delivery  of  the  office  to  which  he 
is  appointed" 59 

On  the  land  entered,  is  required  in  caae  of 
an  additional  homestead  entry,  made  under 
section  6,  act  of  March  2, 1889 217 

The  cancellation  of  a  homestead  entry,  on 
account  of  an  adverse  right  as  to  the  partic- 
ular tract  on  which  the  entryman  actually 
lived,  does  not  alfect  the  suificiency  of  his, 
as  to  the  remainder  of  the  tracts,  if  his  entry 
was  made  in  good  faith,  and  embraeed 
contiguous  subdivisions  open  to  appropria- 
tion at  such  time,  as  shown  by  the  records 
of  the  local  office 721 

Where  a  successful  ooutestant,  in  a  suit  in- 
volving priority  of  settlement,  makes  entry 
and  is  granted  a  leave  of  absence,  a  stranger 
to  the  record  in  such  suit  is  not  entitled  to 
be  heard  on  an  allegation  that  involves  the 
entryman's  residence  on  the  land  during 
the  i>endency  of  the  former  contest 222 

If  an  entryman  fails  to  maintain  the  con- 
tinuity of  his,  during  the  pendency  of  a 
contest  involving  priority  of  settlement,  his 
laches  can  not  be  cured  by  the  resumption 
of,  prior  to  the  institution  of  proceedings  by 
the  adverse  settler  charging  said  de- 
fault  54,203 

The  law  does  not  req  nire,  of  a  homesteader 
after  the  submission  of  final  proof,  if  such 
l^roof  u])ou  examination  is  found  satisfac* 
torv 16 

A  leave  of  absence  is  no  protection  against 
a  contest  for  abandonment,  where  the  entry- 
man,  prior  to  such  leave,  has  failed  to  com- 
ply with  the  law 54.203 

RiiTlit  of  Way. 

Gexeually. 

Kegulations  of  November  4, 1808,  27  L.  D., 
663,  with  respect  to  railroad  right  of  way 
applications  amended  as  to  paragraphs  11 
an<l  22,  and  directions  given  as  to  t  he  amend- 
ment of  the  regulations  of  July  8,  1898,  27 
L.  D.,  200,  governing  applications  for  right 
of  way  for  canals,  ditches,  and  reservoirs..    IB 

A  reservation  of  a  railroad,  granted  under 
the  general  act  of  March  3,  1875,  in  final 
certificates  and  patents  issued  for  lands 
traversed  thereby  is  not  necessary  and 
should  not  be  inserted 478 
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The  cession  to  the  Fnite^l  States  of  the 
Ked  Lake  Indiau  lands  made  in  pursuance 
of  the  act  of  January  14, 1889,  was  for  the 
sole  porpoee  of  disposing  of  said  lands  for 
the  heneflt  of  the  Indians,  and  said  lauds 
are  therefore  not  public  ]aud.H,  subject  to 
the  general  act  of  March  3, 1875 620 

A  railroad  right  of  way,  under  the  act  of 
March  3, 1875,  ai-ross  Minnesota  lands  with- 
drawn by  proclamation  of  Novetuber  28, 
1881,  AS  a  "water  reserve,"  can  not  be  ap- 
proved, for  lands  so  reserved  arespeciflcally 
excepted  from  the  operation  of  said  act  by 
the  provisions  of  section  5  thereof 257 

The  approval  of  a  map  of  location,  or  a 
plat  of  station  grounds,  under  the  provisions 
of  the  act  of  March  3, 1875,  affects  only  pub- 
lic lands,  and  if  there  are  no  public  lands  to 
be  aflected  by  the  claimed  right  of  way  the 
maps  should  not  be  approved  by  the  De- 
partment     18 

Under,  the  act  of  March  1, 1899.  granting 
a  right  of  way  throngh  the  Nez  Perces  In- 
dian lands,  the  conipauy  may  erect,  or  per- 
mit others  to  erect,  upon  its  right  of  way 
■and  depot  grounds,  suitable  structures  or 
buildings,  such  as  warehouses  and  eleva- 
tors, for  the  c«mvcnieut  receipt  aud  deliv- 
ery of  freight,  so  long  as  the  exercise  of 
the  franohifies  granted  is  not  interfered 
with,  and  a  i^e  and  safe  passage  is  left  for 
the  carriage  of  freight  and  passengers 569 

The  act  of  March  2, 1899,  granting  a,  for 
a  railway,  telegraph,  and  telephoue  line, 
through  "any  Indian  reservation"  or 
through  "any  lauds  reserved  for  all  Indian 
agency  or  for  other  purposes  in  connection 
with  the  Indian  service,"  does  not  in  terms 
«over  lands  occupying  the  status  of  those 
«eded  under  tlie  act  of  January  14, 1889,  or 
necessarily  Indicate  an  intention  to  include 
such  lands  within  the  scope  of  its  opera- 
tion, and  the  Department  is  therefore  not 
Justified  in  taking  any  action  with  respect 
to  said  lands  under  said  act  of  1899 620 

Under  a  grant  of,  to  a  railway  company 
across  an  Indian  reservation,  wlii>re  the 
'Statute  authorizes  the  construction  and 
maintenance  of  a  telephone  line  upon  said 
right  of  way,  it  is  immaterial,  so  far  as  the 
United  States  aud  Indians  are  concerned, 
whether  said  railway  company  constructs 
and  o]>e rates  the  telephone  line  or  permits 
another  |mrty  ho  to  do 1 

The  act  of  July  24, 1866,  authorising  the 
construction  and  maintenance  of  telegraph 
lines  through  and  over  the  public  domain, 
and  along  military  or  post  roads  of  the 
United  States,  contains  no  grant  or  autlior- 
ity  for  the  ODustructiun  aud  maintenance  of 
telephoue  lines 1 

The  act  of  March  3, 1899,  permitting  the 
approval  of  a  map  of  location  "acrosH  any 
forest  reservation  or  reservoir  site,"  is  lim- 
ited in  the  sco]>e  of  its  operation  to  reserva- 
tions falling  within  the  control  or  under 
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the  Jurisdiction  of  the  Secn^tary  of  the  In- 
terior   257 

A  homestead  cntrjr  allowetl  of  land  in  the 
prior  actual  use  aud  occupancy  of  a  railroad 
compan.y  in  the  necessary  opertition  and 
maintenance  of  its  road,  must  be  held  sub- 
ject to  the  prior  right  of  use  in  the  com- 
pany under  its  application  for  additional 
station  grounds ; 36 

*Tlie  necoHsity  for  additional  station 
grounds,  claimed  nnder  the  act  of  July  25. 
1866,  must  be  sliowu  before  a  plat  thereof 
will  be  approved 338 

*The  acts  of  April  25,  1896,  aud  Marih  2, 
1890,  do  not  divest  or  impair  rights  thereto- 
fore acquired  under  previous  riglitof-way 
legislation,  but  place  limitations  upon  the 
extent  to  which  the  Secretar}*  of  the  In- 
terior may  thereafter  grant  or  authorize  the 
use  of  grounds,  for  station  and  other  pur- 
poses, by  companies  operating  mllroads  in 
Indian  Territory,  and  regulate  the  proced- 
ure whereby  such  grant  or  authority  may 
beobtained 838 

The  right  to  station  grounds  under  tlie 
act  of  May  14,  1098,  is  limited  to  one  sta- 
tion for  each  ten  miles  of  roads,  not  to  ex- 
ceed.in  amount  twenty  aeres  for  each  sta- 
tion, with  the  exception  to  this  limitation 
that  the  grant  ma}',  at  such  stations  as  are 
also  Junctions  or  terminals,  include  forty 
acres  additional,  if  necessary  for  legitimate 
terminal  or  Junction  purposes  ..., 106 

Lands  selected  for  terminal  purposes  un- 
der the  act  of  May  14, 1898,  should  be  taken 
in  one  compact  body,  where  a  sufficient 
quantity  in  such  form  can  be  found  for  the 
necessary  uses  of  the  railroad  at  or  near  its 
terminus;  but  the  selection  of  separate 
tracts  may  be  permitted,  where  the  neces- 
sity therefor  is  made  to  apjiear 106 

A  selection  of  lands  for  station  purposes, 
in  addition  to  the  granted  right  of  way, 
must  be  supported  by  a  showing  of  the 
necessity  for  such  additional  lands.  (Sec- 
tion 2,  act  of  J  uly  27, 1866,  14  Stat..  292)  ... .     86 

Section  6,  act  of  May  14,  1898,  authorizes 
the  issuance  of  a  permit  for  a  right  of  way 
in  Alaska  onl}*  for  the  construction  of 
wagon  roads  and  tramway^s.  A  foot  bridge 
does  not  come  within  the  onlinarv  or  com- 
monly  accepted  meaning  of  either  a  wagon 
road  or  a  tramway 451 

An  application  for  a  tramroad,  under  said 
section  6,  should  not  he  granted,  if  the  con- 
struction of  said  rond  would  operate  to  de- 
stroy or  RcriouHly  impair  the  water-front 
privileges  reserved  to  the  public  by  other 
provisions  of- said  act 447 

The  right  to  levy  and  collect  freight  and 
passenger  charges  by  a  company  operating 
a  tramway,  under  the  terms  of  the  fu;t  of 
1898,  is  subject  to  the  supervision  of  the 
Secretary  of  the  Interior 447 

The  phrase  ''line of  mean  high  tide"  used 
in  an  application  for  a  tramroad,  in  Alaska, 


For  ••  1396,"  in  line  34,  page  339,  read  1S66. 
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under  section  6,  act  of  May  14, 1898,  muet  be 
regarded  by  the  Department,  in  its  action 
on  such  application,  as  meaning  tliat  part  of 
the  shore  of  the  sea  to  which  the  waves  or* 
dinarily  reach  when  the  tide  is  at  its  high- 
est  447 

Canals,     Ditches,     and    Keser- 

VOIRS. 

Sections  2339  and  2340,  R.  S.,  mal^e  no  pro- 
vision for  the  filing  and  approval  of  maps 
showing  the  location  of  reservoir  sites  and 
pipe  lines 213 

*  The  provision  in  the  act  of  May  2, 1890, 
that  the  '*  public  land  strip  "  shall  be  opened 
to  settlement  under  the  "  homestead  laws," 
does  not  reserve  said  land  tYom  the  opera- 
tion of  tlie  act  of  January  13, 1897,  authoriz- 
ing the  use  of  public  lands  for  reservoir 
purposes.    ( Watering  live  stock. ) 147 

The  provision  contained  in  the  act  of 
March  3, 1891,  requiring  a  map  of  location  to 
be  file<l  within  twelve  months  after  the 
location  of  a  canal,  ditch,  or  reservoir,  if 
upon  surveyed  landB,  or  within  twelve 
months  after  survey,  if  upon  unsurveyed 
lands,  Is  directory,  with  respect  to  the  time 
so  fixed,  and  not  mandatory 112 

Saline  Lands. 

See  Reservation. 

School  Lands. 

See  Feei;  Mineral  Land. 

It  is  the  number  of  townships,  or  frac- 
tional townships,  withiti  a  State  that  deter- 
mines the  extent  or  measure  of  the  grant 
for  school  purposes;  hence  when  it  is  found 
that  the  State  has  receivetl  for  each  town- 
ship the  designated  sections,  or  an  e<iual 
quantity  in  lieu  thereof,  or  for  the  fractional 
quantity  due,  no  mere  irregularity  in  the 
matter  of  adjustment  is  material  as  between 
the  State  and  the  United  States 127 

By  section  11,  act  of  February  22, 1889,  all 
lands  granted  by  said  act  for  school  pur- 
poses are  reserved,  whether  surveyed  or 
luisurvej-etl,  from  pre-emption,  homestead 
entry,  or  other  entry  under  the  land  laws  of 
the  United  States.  The  provisions  of  the 
later  act  of  February  28,  1891,  amendatory 
of  sections  2275  and  2276,  R.  S.,  protecting 
settlement  rights  acquired  prior  to  survey, 
are  inapplicable  to  a  desert  land  entry. 
(Mont.) 695 

By  the  certification  of  a  school-indemnity 
selection  title  passes  to  the  State,  and  an 
order  thereafter  made,  by  the  General  Land 
Office,  canceling  such  certification  is  with- 
out authority  and  void 127 

t  The  State  may  be  permitted  to  designate 
a  new  basis  in  support  of  an  indemnity 
selection,  where  it  is  found  that  the  basis 
originally  assigned  is  invalid,  but  that  the 
selection  so  made  was  accepted,  and  the 
land  sold  to  an  actual  occupant.    An  inter- 
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vening  homestead  entry  is  no  bar  to  such 
ac  tion , 610 

By  the  act  of  June  21,  1888.  a  grant,  in 
pr(B8enti,  is  made  to  the  Texritory  of  New 
Mexico;  and  under  the  provisions  of  sec- 
tion 2275,  R.  S.,  as  amended  by  the  act  of 
February  28. 189:,  said  Territoiy  may  relin- 
quish its  claim  to  such  school  sections  as  it 
may  be  entitled,  that  are  included  within 
the  limits  of  a  forest  reserve,  and  select 
other  lands  in  lieu  thereof 364 

In  a  lease  of,  the  intention  of  the  parties 
as  to  the  time  from  which  the  agreement 
shall  become  operative  should  control,  if 
such  intent  is  apparent  by  the  terms  of  the 
lease.    (New  Mexico.) 3$4 

Where  the  title  to  school  sections  has 
vested  in  the  Territory  of  New  Mexico  un- 
der the  grant  of  June  21,  1888,  and  such 
sections  are  subsequently'  embraced  within 
a  reservation  created  by  Executive  order, 
the  Territory  may,  under  the  provisions  of 
section  2275,  R.  S.,  as  amended  by  the  act  of 
February  28, 1891,  waive  its  right  tosuch  sec- 
tions  and  select  other  lands  in  lieu  thereof. . .  399 

The  instructions  of  January  28, 1898,  26 
L.  D.,  87,  with  respect  to  the  grant  of,  to 
the  Slate  of  Utah  as  affected  by  legislation 
governing  the  disposal  of  abandoned  mili- 
tary reservations,  vacated 418 

The  acts  of  July  5,  1R84.  and  August  23. 
1884,  relative  to  the  method  in  which  lands 
in  abandoned  military  reser^'ations  should 
be  disposed  of,  did  not  in  themselves  amount 
to  a  disposition  of  said  lands,  and  hence 
bring  them  within  the  exception  of  lands 
'*sold  or  otherwise  disposed  of"  contained 
in  the  grant  of,  to  the  State  of  Utah 41S 

The  grant  of,  to  the  State  of  Utah  became 
operative  on  the  admission  of  the  State  into 
the  Union;  and  whereat  such  date  a  por- 
tion of  a  school  section  is  embraced  within 
a  subsisting  timber-culture  entry,  ma^e 
prior  to  the  date  of  the  granting  act,  the 
State  takes  title  to  such  land  subject  only 
to  the  entryman's  right  to  perfect  title 
under  his  entry,  and  if  said  entry  is  subse- 
quently canceled  the  title  of  the  State  be- 
comes complete  a.'4  of  the  date  of  ailmission. 
to  the  exclusion  of  any  preference  right  on 
the  part  uf  a  contestant  who  secnrea  such 
cancellation 623 

Scrip. 

Sioux  half-breed,  is  not  transferable:  and 
the  right  to  locate  the  same  on  unsurveyed 
land  can  only  be  exercised  where  the  im- 
provements placed  thereon  are  for  the  per- 
sonal use  and  benefit  of  the  scripee 309 

The  act  of  July  17, 1854,  authorizing  the 
issuance  of  Sioux  half-breed,  does  not  re- 
quire that  the  locations  of  such  scrip  should 
be  made  of  contiguous  tracts 601 

Selections. 

See  Bailroad  Orant;  School  Land*:  8taU» 
and  Territories. 


*  For  "  fur,"  in  lino  27,  page  148,  read  from.        f  For  "  necessary,"  in  line  13,  page  611,  read  poutiwry- 


INDEX. 


769 


Pago. 
Settlement* 

Priority  of,  on  unsurvoyed  land  must  be 
followed  by  the  maintenance  of  reAidence, 
and  the  tiniely  aBsertion  of  right,  to  operate 
as  a  bar  to  the  acquisition  of  an  adverse  set- 
tlement claim  30 

Priority  of,  as  against  an  intervening 
entry,  should  be  asserted  by  contest  initi- 
ated within  three  months  after  settlement..  201 

"WbAre  an  order  canceling  a  list  of  rail- 
road indemnity  selections  prorides  that  no 
disposal  of  tbe  lands  shall  be  made  until 
pending  applications  therefor  have  been 
ailludicated,  and  a  hearing  is  subsequently 
directed  as  between  said  applicants,  at 
which  they  appair,  they  will  not  be  held  in 
default,  as  to  tbe  timely  assertion  of  their 
settlement  claims,  on  account  of  failure  to 
make  application  to  enter  within  three 
months  after  said  cancellation 125 

On  tbe  allowapce  of  an  entry  of  land  em- 
braced within  a  pievioos  indemnity  selec- 
tion, it  is  incumbent  upon  one  claiming  an 
adverse  settlement  right,  by  reason  of  resi- 
dence on  the  land,  to  assert  such  right 
within  three  months  thereafter 218 

On  public  land  must  be  followed,  within  a 
reasonable  time,  by  actual  residence,  in 
order  to  give  the  claimant  any  rights  there- 
under   218 

A  posted  notice  of  a  claim  that  covers 
land  in  diflferent  sections  will  not  protect 
such  claim  for  sub-divisions  outside  the  sec- 
tion on  which  said  notice  is  posted,  as 
against  a  subsequent  applicant  who  is  wlth> 
onX  knowledge  of  such  posting 197 

Posted  notices  of  tbe  extent  of  a  claim, 
that  embraces  land  in  fractional  quarter 
sections,  placed  on  the  subdivisions  not 
occupied  and  improved  by  the  settler,  serve 
to  protect  his  priority  of  right  thereto.: 107 

In  the  case  of  a  claim  for  laud  in  different 
fractional  quarter  sections,  and  surveyed 
as  lotH,  tlie  notice  of  the  extent  of  the  claim, 
given  by  occupancy  and  improvement,  is 
limited  to  the  particular  lots  occupied  and 
improved 197 

An  unlawful  inclosuro  of  tbe  public  lands 
is  no  bar  to  the  acquisition  of  a  valid 
adverse 362 

Special  Agent. 

Manner  of  proceeding  upon  reports  of; 
instructions  of  August  18,  1899 141 

States  and  Territories. 

See  Fees. 

Coal  and  mineral  lands  are  not  subject 
to  selection  under  section  7,  act  of  July  16, 
1804;  but  lands  containing  building  stone 
may  be  taken  thereunder.    (Utah.) 60 

The  right  of  purchase  under  section  7, 
act  of  July  23,- 1866,  does  not  extend  to  ono 
who  purcliAHes  the  title  to  a  confirmed,  but 
unsurveyed.  Mexican  private  claim  having 
definite  boundaries,  and  who  receives  patent 
for  the  full  quantity  of  land  included  within 
such  boundaiies  ns  established  on  survey. 
(Cal.) 369 
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The  right  of  selection  accorded  to  the 
St-ate  by  the  act  of  August  18, 1894,  does  not 
extend  to  land  embraced  within  a  prior  ad- 
verse settlement  claim  that  is  asserted  in 
due  time  after  survey 590 

Statutes. 

The  word  "located"  as  used  in  tbe  act  of 
July  4, 1884,  means  "  settled  " 277 

''Minimum  price  "  as  used  in  section  2387, 
R.  S.,  is  the  price  fixed  by  law 503 

Survey. 

Of  settlers'  ckims  in  Black  Hills  forest 
reserve;  instructions  of  September  (7)  22, 
1899 192 

The  Department  has  the  authority,  after 
tbe  tracts  designated  by  a  government  sur- 
vey as  fractional,  By  reason  of  bordering 
upon  a  body  of  water,  have  been  dJepoeed 
of,  to  examine  iuto  the  correctness  of  sueh 
survey,  and  if  that  examination  demon- 
strates that  there  was  no  bo<1y  of  water  to 
prevent  tbe  extension  of  the  township,  sec- 
tion, or  sub-division  lines,  to  cause  the 
lands  thus  erroneously  omitted  fh)m  sur- 
vey to  be  surveyed,  and  disposed  of  as  pub- 
lic lands  of  tlie  United  States 514 

Survey  on  deposit  made  by  railroad  com- 
pany; circular  of  April  8,  1800,  under  the 
act  of  February  27, 1890 632 

The  Department  may  properly  decline  to 
entertain  an  application  for  the  survey  of 
an  Island,  where,  in  the  opinion  of  the  Sec- 
retary of  War,  the  island  should  bo  retained 
by  the  government,  with  a  view  to  its 
future^occupation  for  military  purposes  ...  638 

Swamp  Lands. 

Where  lands  are  patented  to  a  State  for 
the  use  of  a  railroad  company,  and  the 
patent  is  accepte<1,  the  State  is  thereafter 
precluded  from  claiming  any  of  said  lands 
under  the  swamp  grant,  as  against  a  pur- 
chaser under  the  act  of  March  3, 1887,  whose 
purchase  was  made  in  good  faith  while 
the  title  was  in  tlie  trustee  for  the  benefit  of 
the  vendor 321 

Telephone  Line. 

See  Right  of  Way. 

Tide  Lands. 

See  Mining  Claim. 

Timber  and  Stone  Act. 

An  entry  secured  on  proof  and  payment 
made  in  the  name  of  the  applicant,  but  in 
fact  by  and  for  the  sole  benefit  of  another,  is 
an  evasion  of  the  law  and  fraudulent 149 

The  water  reserve  lands  restored  to  the 
public  domain  by  the  net  of  June  20, 1890, 
were,  by  the  express  terms  of  said  act,  made 
subject  to  "  homestead  entry  only  " 153 

The  right  to  make  a  timber  land  entry  is 
not  afi'ected  by  the  fact  that  the  applicant 
prior  thereto  applied  for  a  difi'erent  tract, 
and,  upon  proper  grounds,  withdrew  said 
application 195 
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i'age. 
An  entr^'  for  timber  land  under  said  act 

exhausts  tlie  right  of  purcliaee  thereunder, 

•  though  said  entry  is  made  for  less  than  one 

haudred  and  sixt}-  acres 212 

The  fact  that  laud  is  more  valuable  for 
its  timber  than  for  agricultural  purposes, 
is  a  circumstance  to  be  considered  as  bear- 
ing upon  the  good  faitb  of  an  agricultural 
claimant,  but  does  not  in  itself  require  the 
cancellation  of  his  entry '. 606 

An  entry  should  not  be  allowed  in  the 
absence  of  a  personal  examinatiou  of  the 
land  by  the  purchaser;  but  an  entry  made 
without  such  examination  may  Ije  referred 
to  the  board  of  equitable  adjudication  if  the 
defect  is  subsequently  cured  by  the  pur- 
chaser   653 

Timber  Culture. 

See  Entry;  Contest. 

Timber  Cnttingr* 

The  sale  of  timber  on  unreserved  public 
lands  is  not  authonzed  by  the  act  of  Mazxsh 
3,  1891  (26  Stet.,  1093) 322 

TImj  act  of  June  3. 1878,  20  Stat.,  88,  with 
respect  to  timber  cutting  on  mineral  lands, 
applies  to  the  States  of  Colorado,  Nevada, 
Montana,  Idaho,  Wyoming,  Norih  Dakota, 
South  Dakota,  and  Utah,  the  Territories  of 
New  Mexico  and  Arizona,  and  all  other 
mineral  districts  of  the  United  States 349 

The  ^regulations  hei-etofore  adopted  for 
carrying  into  eftiectthe  provisions  of  the  act 
of  June  4,  1897,  with  respect  to  the  sale  of 
timber  on  forest  reservations,  do  not  oou-. 
template  the  subsequent  sale,  without 
further  notice,  of  any  timber  for  which  a 
satisfactory  bid  is  not  receive<l  withiff  the 
time  designated  in  the  published  notice; 
but  the  adoption  of  regulations  permitting 
such  a  sale,  in  a  manner  to  be  statiKl  in  the 
notice,  is  competent  uuder  said  act 382 

Residents  of  towns  near  a  forest  reserve 
are  within  the  purview  of  the  pro^'sions  of 
said  act  of  1897,  with  resjiect  to  the  free  use 
of  timber  and  stone  found  upon  such  reser- 
vations  382 

Kegulations  of  January  18,  1900,  with  re- 
spect to  the  use  of  timber  on  public  mineral 
lands 671 

Kegulations  of  February  10, 1900,  with  re- 
si)ect  to  the  use  of  timber  on  nan-mineral 
public  lands,  and  revoking  former  regula- 
tions  572 

Town  Lot. 

The  right  to  a  deed  for  a  town  lot,  in  tlie 
cas«  of  a  towusite  entry  iu  Alaslvn.  made 
under  the  act  of  March  3,  1891,  depends 
upon  the  claim  and  occupancy  exiMting  at 
tilt'  date  of  the  townsif e  entry 357 

Towusite. 

iyee  Mining  Claim. 

Entry  made  on  mineral  lands  uuder  the 
provisions  of  section  16,  act  of  March  3, 1801, 
should  not  lie  allowed  to  include  laudH  there- 
tofore patented  under  the  mining  law 21 


I'age. 

A  patent  Issued  for  a,  under  the  provi- 
sions of  section  16,  act  of  March  3, 1801,  will 
not  disturb  or  impair  rights  under  any  valid 
mining  claim  or  possession  existing  at  the 
time  of  the  townsite  entry,  or  depilve  the 
Department  of  Jurisdiction  to  subsequently 
Issue  patent  for  any  such  mining  olaim  or 
possession  on  due  showing  of  complianoe 
with  the  mining  law 21 

The  title  to  land  of  known  mineral  char- 
acter at  the  date  of  a  townsite  entry,  does 
not  pass  by  the  iNitent  issued  thereon 88 

An  entry  under  the  act  of  May  14, 1890.  is 
for  the  use  and  benefit  of  the  occupants  of 
the  land  at  the  date  of  the  entry ;  and  prior- 
ity of  possession  or  occupancy  can  only  be 
material  iu  case  of  conflicting  claims  of  oc* 
cupancy  existing  at  such  time 17£ 

The  Secretary'  nf  the  Interior  is  without 
authority  to  grant  permission  to  the  citizens 
of  Alva,  Okla.,  to  erect  a  post-office 
building  on  lands  set  apart  for  a  "court- 
house site  "  in  pursuance  of  the  President's 
proclamation 393 

As  between  parties  claiming  lands  under 
the  townsite  and  mining  laws,  respectively, 
the  phrases  "lands  known  to  be  valuable 
for  minerals,''  or  "for  mineral  deposits," 
and  "known mines/'  or  "land  containing 
known  mines,"  are  eqidvalent  in  meaniog, 
and  no  title  to  such  lauds  will  pass  under  a 
townsite  entry  if  tliey  are  known  to  be  of 
that  character  wlien  the  entry  Ih  made 426 

Lands  within  au  abandoned  military  res- 
ervation opened  to  disposal  under  the  act  of 
August  23,  1894,  are  subject  to  entry  under 
the  provisions  of  section  2387,  R.  S.,  the 
lands  when  so  entered  to  be  paid  for  at.the 
appraised  value 501 

The  effect  of  the  act  of  July  7,  1898, 
abolishing  townsite  boards  in  Oklahoma,  is 
to  render  operative  within  said  Territory, 
and  the  Cherokee  Outlet  tlierein,  the  pro- 
visions of  section  2387,  R.  S.,  permitting  the 
corporate  authorities  of  a  town,  or  the  Judge 
of  the  county  court,  to  enter  land  for  town- 
Hite  purposes .• ,"428 

Wa^on  Road  Orant. 

Confirmation  of  title  in  a  bona  fide  p.ir- 
chaser,  of  lauds  previously  certified  under 
a,  is  not  defeated  by  an  application  to  enter 
tendered  long  after  such  certification,  nor 
by  tlie  erroneous  action  of  the  local  office  in 
allowing  such  application  to  go  of  record . .    82 

Within  the  prescribed  limits  on  each  side 
of  the  road,  as  constructed  under  the  grant 
of  July  5,  1866,  the  company  has  the  right 
of  selection  from  any  of  the  designated  sec- 
tions, save  such  as  had  been  reserved  to  the 
Cnited  States  before  the  passage  of  the 
granting  act :  and  such  right  of  selection  is 
not  terminated  by  the  subsequent  inclusion 
of  said  lands  within  the  limits  of  a  forest 
reservation  establishe<l  by  Executive  order.  344 
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